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OTHING is sacred from attack in the nineteenth 
century. Even the Statute of Frauds is 
threatened. A bill to amend it has passed to a 
second reading in the House of Commons, and seems 
likely to become a law. The provisions are sub- 
stantially as follows: Where, by the Statute of 
Frauds or any statutory amendment thereof ‘‘ any 
contract ought to be in writing, or signed or sealed 
by any person,” any party to an action ‘‘ against 
whom the absence of such writing or signature is 
relied on ” may “‘ interrogate in writing or by word 
of mouth any other party to such action as to such 
contract, and require him to answer upon oath 
whether the same was made, and what were the terms 
thereof.” If it appears, ‘‘ either by such answer or 
otherwise by admission of such party,” that ‘‘ there 
was acontract otherwise sufficient in law,” such 
contract so stated or admitted is to be ‘‘deemed a 
good contract, and capable of being enforced in law 
between the said parties, notwithstanding the same 
was not in writing, or signed or sealed, as required 
by law”— witha saving for the right to refuse to 
answer criminating questions. Clause 2 provides 
for answers by officers of corporations, trustees in 
bankruptcy, and liquidators of companies; and 
clause 8 provides that “in this act the word 
‘action’ includes any proceeding in bankruptcy, or 
in the liquidation of any company, or in the admin- 
istration of any estate.”. The Law Times calls this 
a ‘* bold little measure,” and a ‘‘ remarkably revolu- 
tionary project,” and observes: ‘‘ The preamble to 
the bill sets forth that ‘it is desirable to prevent 
justice being defeated by technicalities,’ but it is, 
perhaps, even more important to prevent injustice 
from being accomplished by means of perjury. The 
Statute of Frauds was, as the preamble thereto 
recites, enacted ‘ for prevention of many fraudulent 
practices, which are commonly endeavored to be 
upheld by perjury and subornation;’ and we think 
the curious little bill before us, if passed into law, 
would result in increasing perjuries to an alarming 
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extent, and dangerously confusing and disturbing 
the law of contract.” 


In the summing-up in Regina v. Foote, which has 
been so much criticised, Lord Coleridge observed: 
‘‘The moment juries or judges go beyond their 
functions, and take upon themselves to lay down 
the law or find the facts, not according to the law 
as it is, but according to the law as they think it 
ought to be, then the certainty of the law is at an 
end; there is nothing to rely upon; we are left to 
the infinite variety and uncertainty of human opinion ; 
to caprice which may at any moment influence the 
best of us; to feelings and prejudices, perhaps 
excellent in themselves, but which may distort or 
disturb our judgment, and distract our minds from 
the single simple operation of ascertaining whether 
the facts proved bring the case within the law as we 
are bound to take it." And further: ‘There is a 
case reported by Lord Chief Baron Gilbert, Rex v. 
Bedford, from which it appears that a man was 
actually convicted of a seditious libel for discussing 
gravely and civilly, and as the report of the case in 
Bacon’s ‘ Abridgment,’ tit, ‘Libel,’ says, ‘without 
any reflection whatever upon any part of the then 
existing government,’ the respective advantages of 
an hereditary or elective monarchy. Ineed hardly say 
that if such a case arose now no judge would follow 
that authority, no jury would .convict, the whole 
proceeding would be denounced, and rightly de- 
nounced, as altogether monstrous.” On which the 
Law Times remarks: ‘‘If a judge did not follow the 
case referred to, or any other case not overruled by 
a higher court or the Legislature, would he not, in 
the words of the previous passage, ‘take upon him- 
self to lay down the law, not according to the law as 
it is, but according to the law as he thinks it ought 
to be?’ Is it open to the judge to denounce any 
authority as ‘ monstrous?’ and apart from the ques- 
tion of the certainty of the law, is it not better that 
a law which the judge believes to be a bad law 
should be administered in all its ‘monstrosity,’ so 
that the Legislature may know what the law is, 
rather than that the judge should attempt imper- 
fectly to amend the law on the bench? It is one 
thing to recognise the historical fact that judges 
have, from time to time, yielded to*he temptation 
of changing or ‘developing’ the law, as the 
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euphemism is, and quite another to set up such 
judicial weakness as a virtue to be imitated.” 
Probably his Lordship’s observations on judge-made 
law do not go quite on all fours. Indeed, the example 
he gives of “monstrous” law is hardly more 
“monstrous” than the doctrine of ‘‘ the greater the 
truth, the greater the libel,” but the administration 
of that abominable doctrine led to an amelioration of 
it. The best way of reforming bad laws is to render 
them abhorrent by enforcement, and thus compel 
corrective legislation. 


After all, the deceased wife’s sister’s bill has been 
defeated on the third reading in the House of Lords, 
by a majority of five. The bigoted and prurient 
priests who have for two generations defeated the 
will of the Commons of England in this matter seem 
to have better staying powers than their opponents. 
A good dinner, or the theatre, or something less 
legitimate may draw away the members of the royal 
family and the other members of the upper house 
who approve the bill, from attendance in the house, 
but the good churchman will starve and watch to 
carry his narrow views, and make his opponents 
uncomfortable. It remains to be seen how much 
longer these foolish creatures will be suffered to 
have their ridiculous way. We are glad we do not 
live in a country where a man who wears a cocked 
hat and a black silk apron can stop our marrying our 
deceased wife’s sister. There is no such thing as 
reasoning with a man who imagines himself directly 
descended from the Apostles, and even ridicule is 
wasted on one who arrays himself like a servant in 
livery. Evidently what the House of Lords needs is 
a few more hard-headed lawyers. 


The last week was one of surprises. Not only was 
the defeat of the deceased wife’s sister’s bill an- 
nounced, but the Richmond editors did actually 
have a fight. In spite of Mr. Elam’s advantage in 
having the larger target to shoot at, Mr. Beirne 
escaped, and shot his antagonist through the thigh. 
Elam will need the services of the surgical re- 
adjusters. Beirne has now vindicated his memory 
on the subject of the ‘‘caps,” and it is recorded 
that when he took leave of his suffering antagonist 
he politely raised his hat. Both editors have been 
well advertised in their own State and well laughed 
at outside of it. We really hope that Elam will be 
spared, but if he dies, we hope the polite Beirne 
may be hanged. Of course, both editors are now 
disqualified from holding office. 


An exceedingly dreadful charge has been made 
by a newspaper writer against a judge — but no 
particular judge — of the Mississippi Supreme Court, 
to-wit: that he had applied to some railroad official 
for a pass for himself and family to come north on 
a visit. The three eminent gentlemen, to one or 
another of whom this charge might apply, have 
deemed it worth while severally to deny the same 
in writing. We confess we were rather glad to see 
the charge made, for it seemed to imply that the 
Mississippi judges are not in the habit of carrying a 





pocket book full of railway passes. We should be 
glad to see these eminent gentlemen here at the next 
meeting of our State Bar Association, and to present 
them to Lord Chief Justice Coleridge, and we hope 
that the railroad officials will take the hint, and send 
them what they are doubtless to modest to ask for, 
and without which itis not easy for judges with 
large families and small salaries to take such a long 
and expensive journey. The advice of the “old 
man ” in Longfellow’s ballad, —“try not the pass ”— 
is understood to have no application to this juncture, 


At last we are ‘‘ challenged.” Under the heading 
of ‘* Unjust Criticisms,” the Texas Law Review says: 
‘“ We have, up to this time, refrained from noticing 
the unjust criticisms of the Central Law Journal 
upon our Court of Appeals in regard to the verdict 
in the Wooldridge case, holding that a verdict reading 
‘fist’ degree is insufficient, but as the well known 
ALBANY Law Journat has given an expression of 
its view, we wish to ask, has either of the editors, or 
correspondents, examined the authorities cited in the 
opinion to ascertain whether it is well sustained or 
not? If they had, they would exhibit less of their 
painful ignorance in this particular. For instance, 
the learned editor of the AtBANy LAw JouRNAL 
says: ‘We guess if the verdict had been written 
‘ fussed’ the court would not have disturbed it.’ No 
doubt, if there was evidence of such ignorance of 
spelling onthe part of the jury, as of law on the 
part of these periodicals, the court would consider 
it; but does it not appear to the ALBany Law 
JouRNAL that the principle of idem sonans would 
there apply? And again, the ALBANY LAw JouRNAL 
says, in Indiana ‘Erwin’ is held good for ‘Irvin.’ 
To this we have only to say, that under our statutes 
and the laws governing in criminal cases, such a 
holding would have been a perversion of the plainest 
principles of the law. We suggest to the learned 
editors that they carefully read over the opinion and 
examine the authorities cited before they show any 
more of their unpardonable ignorance. The evident 
malice with which the Chicago Law Journal inter- 
lopes (sic) a slur against our Court of Appeals regard- 
ing the verdict in the Wooldridge case is, to say the 
least, unprofessional and non-journalistic. Should 
our Northern contemporaries attack the opinion by 
showing that it is not sustained by ample and able 
authorities, we are willing to cross swords with them. 
But their unprofessional slurs will not be noticed 
further. Will any of them accept our challenge?” 
After what we have lately said about Messrs. Beirne 
and Elam we cannot consistently accept a challenge, 
nor ‘‘cross swords” even at the safe distance of 
Galveston from Albany. But we may be allowed to 
say that we are not in the habit of criticising 
opinions without examining the authorities cited. 
In respect to the opinion in question we think we 
have shown that it is not only at war with principle, 
and contrary to the weight of opinion elsewhere, 
but inconsistent with some decisions of the very 
court which pronounces it, But how warlike these 
southern editors are! When they mean only quills 
and ink, they talk of ‘“‘swords” and “challenges.” 
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NOTES OF CASES. 


N Sanders v. State, Indiana Supreme Court, 16 
Cent. L. J., 473, a prisoner on trial for murder, 
being terrified by threats of lynching, under advice 
of counsel withdrew his plea of not guilty, and 
pleaded guilty. Held, that judgment on that plea 
should be reversed, and a new trial ordered. The 
court said: ‘‘ There are strong reasons in support of 
the appellant’s prayer. All men are by our laws 
entitled to a fair trial, in absolute freedom from re- 
straint and entire liberty from fear of threats and 
violence. Itis almost 4 mockery to call that a trial, 
ora judicial hearing, which condemns an accused 
upon aplea of guilty forced from his reluctant 
counsel by threats of an angry and excited mob, and 
interposed because they believed that to proceed 
with a trial upon a plea of not guilty would result in 
the hanging of their client by lawless men, A man 
who makes a promissory note because of fear is 
entitled to relief. A man who executes a deed under 
duress is entitled to judicial assistance. A _ will 
executed under the influence of fear falls before the 
law. These are small things when compared with 
life and liberty, and yet in the eyes of the law they 
are null. If such things are null when procured by 
fear, or extorted by violence, should not a plea be so, 
when to have refused it would have been to put in 
jeopardy the life of the man arraigned upon a charge 
of felony? In many respects the facts of this case 
go far beyond that of ordinary cases of duress, for 
here the officers of the law, judge, sheriffs and 
jailers were inspired with fear of violence; counsel 
of age and experience, influenced by the appearance 
of danger which surrounded their client, secured 
from him a reluctant acquiescence to the plea of 
guilty. More than this, the accused, if not at the 
time absolutely insane and incapable of understand- 
ing what he did, was weak and enfeebled in mind, 
and as his counsel express it, ‘lost and bewildered. 
* * * The assistance asked does not go to the 
extent of discharging without atrial, but the appeal 
is for relief from a plea of confession and for the 
award of an opportunity for trial. The application 
of the appellant brings to the knowledge of the court 
a fact, which if known, would have prevented a 
conviction; and all the casesagree that where anew 
fact is suggested which would have prevented judg- 
ment, the accused is entitled to the writ coram nobis. 
We cannot conceive it possible — possible, we mean, 
in a legal sense, and under legal principles — that a 
court, with knowledge that a plea of guilty is forced 
from a prisoner by fear of death, would imprison 
him for life without a hearing or trial. * * * 
No jeopardy attaches until the case is ripe for trial 
and the trial actually entered upon; and here the 
case was not ripe for trial, because the plea extorted 
from the appellant was null, and he was therefore 
not in legal jeopardy. The proceeding adopted by 
the appellant is in its general features, and in its 
consequences, closely analogous to a motion for a 
new trial, and as a defendant, who takes a new re- 
quest, cannot claim that the finding set aside con- 





stitutes a prior jeopardy, he cannot do so in a pro- 
ceeding like this.” 


A striking exemplification of the danger of “ help- 
ing one’s self” in a shop, and of trying to get more 
than one’s money’s worth, is shown in Gwynn v. 
Duffield, Supreme Court of Iowa, April, 1888, 15 
Rep. 786. This was an action of negligence against 
an apothecary. The plaintiff ordered some extract 
of dandelion, and the apothecary by mistake served 
him out of the belladonna jar, and was doing the 
package up. Then, as the court state, ‘‘ the plaintiff 
went to the jar containing belladonna and took out, 
on the point of his knife, what he thought was a 
dose of the extract of dandelion, and called the 
attention of one of the defendants to it, and asked 
if that was a proper dose; and the defendant sup- 
posing that it was the extract of dandelion, told the 
plaintiff that the amount on his knife was a proper 
dose, and thereupon the plaintiff took it. The jar, 
it appears, was properly labelled, and the plaintiff’s 
negligence, if any, consisted in not discovering that 
the jar contained belladonna. There isno pretense 
that he could not read. The only excuse for him 
was, so far as we can discover, that the defendant, 
whom he consulted in regard to the size of the dose, 
had just made the same mistake. He had just taken 
from that jar, as the plaintiff had seen, a portion of 
its contents to fill an order for the extract of 
dandelion, given by the plaintiff, and was doing up 
the package when the plaintiff proceeded to help 
himself to a dose from the jar as above set forth. 
There is not the slightest evidence that the defend- 
ant discovered the plaintiff's danger.’? The court 
charged the ordinary doctrine of contributory negli- 
gence, but added the exception that the plaintiff 
might recover, in spite of his own contributory 
negligence, if the defendant, after seeing the danger 
of injury, did not use ordinary care to avert it. The 
court said: ‘*The jury then should have been 
instructed without qualification that if the plaintiff 
was guilty of negligence contributing to the injury 
he cannot recover.” 


In Gannon v. Union Ferry Company (to appear in 
Hun’s Reports) a ferry-boat was so managed as to 
strike against the landing bridge with such force 
that the plaintiff was thrown down and his leg 
crushed between the boat and the bridge. At the 
time of the accident he was standing in front of the 
chain, leaning against the post to which it was 
fastened. Other passengers were standing in front 
of the chain at the same time. eld, that the 
question of negligence should have been submitted 
to the jury, and that the court erred in directing a 
nonsuit. ‘Asa general rule the questiou of con- 
tributory negligence is for the jury. It is only under 
extraordinary circumstances that this question is one 
of law. The only fact to justify the nonsuit is that 
the plaintiff was before the chain. That is not a 
place of danger peculiarly if the boat is well 
managed. The fact that the boat was approaching 
the land swiftly is not of extreme moment, consider- 
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ing the skill and caution with which these boats are 
uniformly managed, and with what nicety of 
calculation the speed is proportioned to the needs 
of the occasion, and how soon the motion is reversed. 
Passengers commonly stand in front of the chains as 
the landing is approached. It was for the jury to 
say, under the general rule applicable to such cases, 
whether there was negligence upon defendant's part 
that caused the accident, and also whether the 
plaintiff's negligence contributed to the injury he 
received.” 


In Boyle v. State, Wisconsin Supreme Court, May 
31, 1883, 15 N. W. Rep. 827, it was held that medical 
books may not be given in evidence, nor maya 
physician be permitted to give extracts therefrom 
from memory in evidence, nor may they be read by 
counsel on argument. The court said: ‘It seems 
tous that the court erred in permitting Dr. Cody to 
testify as to what was said in standard medical 
works upon the subject of strangulation, and what 
effects would be produced upon the body of the 
deceased when death resulted from such cause. The 
admission of such evidence is in direct conflict with 
the ruling of this court in the case of Stilling v. 
Town of Thorp, 54 Wis. 528; S. C.,41 Am. Rep. 60. 
In that case the question of the admission of medical 
works in evidence was fully discussed, and it was 
held that they were not admissible. In addition to 
the cases cited by Judge Cassoday in that opinion, we 
cite the following cases sustaining the ruling in that 
case: Whiton v. Ins. Co., 109 Mass. 44; Fowler v. 
Lewis, 25 Tex. 380; Collier v. Simpson, 5 Car. & P. 
73; Reg. v. Thomas, 13 Cox Crim. Cas. 52; Carter v. 
State, 2 Ind. 617; State v- O’Brien, 7 R. 1. 336; Ware 
v. Ware, 8 Me. 42; Davis v. State, 38 Md. 15, 36; 
Com. v. Brown, 121 Mass. 69,75; Fraser v. Jennison, 
42 Mich. 206, 214; Pinney v. Cahill, 48 id. 584; 
People v. Hall, id. 482; Harris v. Panama R. Co., 3 
Bosw.7, 18; Rog. Expert Test. 237, 243. The 
authors of this treatise cites the authorities showing 
that evidence of this kind is held not admissible by 
the English courts, and the courts of Indiana, Maine, 
Maryland, Massachusetts, Michigan, North Carolina, 
Rhode Island, Wisconsin, California and New 
Hampshire, and admissible in the States of Iowa 
and Alabama. The rule stated by this court in 54 
Wis., supra, was followed in the case of Knoll v. State, 
55 Wis. 249, 256. The authors cited clearly show 
the correctness of the rule stated by this court in 
Stilling v. Town of Thorp, supra, If 1t be urged that 
the works of medical writers were not in fact offered 
in evidence, but that the witness was called upon to 
testify as to what certain medical works contained 
on the subject under investigation, it cannot help 
the State, as in such case the attempt is to put in 
evidence what is stated by a medical author upon 
the subject of inquiry, without producing the book, 
and depending upon the memory of the witness. 
Certainly, if the book itself cannot be used in evi- 
dence to the jury, the witness cannot be permitted 
to give extracts from it as evidence, depending upon 








his memory forthe correctness, * * * The effect 
of the evidence given under objection by Dr. Cody 
was to put before the jury as evidence what the 
medical works laid down as evidences of strangula- 
tion. If this may be done indirectly by the oral 
testimony of the person who has read the medical 
works, it would certainly be a much safer rule to 
permit the books themselves to be read to the jury 
as being better evidence of the fact. We think the 
learned Circuit judge also erred in permitting the 
counsel for the State to read the medical authorities 
to the jury in the opening of his argument. It is 
evident they were not read by way of illustrating 
the argument of the counsel, but to give the jury a 
clear view of what such medical writers laid down 
as the evidence of strangulation. The jury must 
have understood that the extracts read to them were 
so read for the purpose or having them considered 
in determining the question of fact whether the 
deceased came to her death by strangulation. Many 
of the authorities above cited hold that it is equally 
inadmissible to permit the reading of such works to 
the jury by counsel, as to read them in evidence on 
the trial. It is apparent that if counsel are allowed to 
read extracts of medical authors in their argument to 
the jury, it would nullify the rule which prevents such 
extracts from being read in evidence. The following 
are some of the authorities holding it inadmissible 
for counsel to read medical works to the jury: 
Queen v. Crouch, 1 Cox Crim. Cas. 94; Regina v. 
Taylor, 13 id. 77; Washburn v. Cuddihy, 8 Gray, 
430; Wade v. De Witt, 20 Tex. 398; Ashworth v. 
Kittridge, 12 Cush. 194; Huffman v. Click, 77 N. C. 
55; Fraser v. Jennison, 42 Mich. 206, 214; Robinson 
v. Railroad Co., 24 Alb. Law J. 357; People v. 
Wheeler, (Cal.) 9 Pac. C. Law J. 581; People v. 


Hall, supra.” 
———$—— 


COMMON WORDS AND PHRASES. 





ERM. —In an action for rent the defendant 
counterclaimed for one-half the value of the 
building erected by him onthe land. By the terms 
of the lease, the premises were granted to the lessee 
for twenty-one years, at $3,000 a year, besides taxes, 
the right of re-entry being reserved to the lessor if 
the rent was in default for ten days, or for default 
in any of the lessee’s covenants; the lessee within 
two years to erect on the premises a first-class five- 
story commercial building, to cost not less than 
$30,000. At the expiration of the term the lessor 
was to pay one-half the value of the building, or at 
his option to give a new lease for twenty-one years 
more, at a rental agreed upon or appraised. The 
estate of the lessee terminated at the end of five 
years, by dispossession for failure to pay rent and 
taxes, and then this action was begun. Held, that 
the liability of the lessor to pay one-half the value 
of the building did not arise when the estate of the 
lessee terminated by the dispossession proceedings, 
and not until the end of the twenty-one years. 
Finkelmeier v. Bates, New York Court of Appeals, 
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April, 1883. The court observed: “The seventh 
subdivision of the lease, after providing ‘ that at the 
expiration of the aforesaid term ’ the building should 
be appraised, further undertook to stipulate for the 
ultimate surrender of the premises by the lessee in 
good order and condition, and in fixing the date of 
such surrender uses the expression ‘on the last day of 
the said term, or other sooner determination of the 
estate hereby granted.’ The phraseology indicates 
that the word ‘term’ was used in the sense of time 
as distinguished from the estate granted. The 
character of the agreement tends to the same result. 
The lease provided, at the option of the lessor, for 
paying the value of the building by the tenant’s 
occupation at a reduced or graded rent for forty-two 
years; and the lessor reserved a choice at the end of 
the first twenty-one to pay one-half of the then 
value of the building. That value at the end of 
twenty-one years might be very different from the 
value at the end of five; and the lessor after twenty- 
one years’ receipt of rents might easily have saved 
and accumulated from them the means with which 
to pay, when at the end of five years such payment 
might be impossible. The contention of the appel- 
lants, if sustained, would enable a lessee to change 
materially, and to the injury of the lessor, the 
stipulations of a lease by the mere process of 
repudiating its conditions. He makes default in 
the payment of rent and taxes, and so obliges the 
landlord to remove him, and rests upon that fact as 
the ground for depriving the lessor of a credit or 
delay of nearly twenty-one years, and matures the 
debt by means of his own wrong. We think the 
counterclaim was properly rejected for that reason.” 

InporsED. — A contract referred to a guaranty as 
‘*indorsed.” It was in fact on the face of the paper. 
Held, a sufficient reference. Musselman v. Wise, 84 
Ind. 248. 

Broveut, ComMMENCED. — These mean the same 
thing, in respect to starting of a suit. oldenberg 
v. Murphy, United States Supreme Court. 

NavicaBLe. — A non-tidal stream, that in its 
natural state, without artificial improvements, may 
prudently be relied upon for use, at some seasons of 
the year, recurring with tolerable regularity, although 
for no great length of time annually, as a means of 
carrying off the products of the forests, and bringing 
merchandise to the dwellers upon its banks, is 
navigable. Little Rock, etc., R. Co. v. Brooks, 39 
Ark. 403. The evidence showed the stream in 
question was navigable for barges from six weeks to 
six months in the year, and that sometimes for six 
months in the year, but generally less, it was 
navigable for lumber barges and small steamboats, 
The court said: “ Nor is it necessary that the stream 
should be capable of floating boats or crafts the 
whole, or even the greater part of the year. Upon 
the other hand it is not sufficient to impress navi- 
gable character, that there may be extraordinary 
times of transient freshets, when boats might be 
floated out. For if this was so, almost all insignifi- 
cant streams would be navigable. The true criterion 
is the dictate of sound business common sense, and 





depends on the usefulness of the stream to the 
population of its banks, as a means of carrying off 
the products of their fields and forests, or bringing 
to them articles of merchandise. If in its natural 
state, without artificial improvements, it may be 
prudently relied upon and used for that purpose at 
some seasons of the year, recurring with tolerable 
regularity, then, in the American sense, it is navi- 
gable, although the annual time may not be very 
long. Products may be ready and boats prepared, 
and it may thus become avery great convenience and 
materially promote the comfort and advance the 
prosperity of the community. But it is evident that 
sudden freshets at uncertain times cannot be made 
available for such purposes. No prudent man could 
afford the expense of preparation for such events, or 
could trust to such uncertainty in getting to market. 
The result of the authorities is this, that usefulness 
for purposes of transportation, for rafts, boats, or 
barges, gives navigable character, reference being 
had to its natural state, rather than to its average 
depth the year round. The Montello, 20 Wall. 480; 
The Daniel Ball, 10 id. 557; Moore v. Sanborne, 2 
Mich. 519; Morgan v. King, 35 N. Y. 454; Browne 
v. Chadborne, 31 Me. 9.” 

ARTICLE OF MANuFActuRE. —A_ butter dish, 
consisting of adish and cover, is one *‘ article of 
manufacture,” within the Copyright act, as to 
registration marks. Fielding v. Hawley (Q. B. Div.), 
48 L. T. Rep. (N. 8.) 639. The court said. ‘As 
regards the second question, what is meant by the 
butter dish? It is referred to just before in the 
second objection as ‘ the butter dish and cover;’ and 
further back it is called ‘a butter dish in two parts, 
viz., a dish and cover.’ That is the way it is 
described in the case. We must now look at the 
act. Its object is to secure that potters, and lay 
persons as well, may know whether any particular 
design belongs to any one else. The act says you 
shall not have the right to these penalties unless the 
distinguishing registration mark is on each article of 
manufacture. The mark may be put on by means 
ofa label. Is it contended that there must be a 
label on each cover as well as dish? What is an 
‘article of manufacture?’ What have the complain- 
ants here manufactured? If they manufactured 
dishes and covers separately and to be sold separately, 
probably then there might be two articles of manu- 
facture. A soup tureen and a vegetable dish, 
though belonging to one dinner set, are clearly two 
articles of manufacture. The question is, is ita 
single article divisible into parts, or are they separate 
articles? Clearly this was the former. If the magis- 
trate had found that this was a contrivance to make 
two articles, which were meant to be sold separately, 
but at the same time to escape from marking them 
both, then the case would be different. In this case 
the dishis marked, but not the cover — which isthe 
principal? The dish seems to be so, and it is marked 
in the usual place, and so the mark is sufficient.” 

Dest Owrne or AccruUING. — This means 
actually existing and not such as may arise in the 
future. Webb v. Stenton, Eng. Ct. App. A Mr. 
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Hatton became entitled in August, 1882, to a share 
of the income arising from the trust fund under a 
will, payable half-yearly. Hatton, in October, 1882, 
mortgaged his interest to a Mr. Allen. On one 
occasion a payment had heen made to Hatton, on 
account of the income due him. The plaintiff, a 
judgment creditor of Hatton, sought, on the 11th of 
November, 1882, to attach his interest under the 
will, and the question was whether such interest was 
attachable et that time. A divisional court (Cave 
and Day, JJ.,) gave judgment for the defendant. 
The plaintiff appealed. The Court of Appeal (Brett, 
M. R., Lindley and Fry, L. JJ.,) dismissed the ap- 
peal. Brett, M. R., said that the interest under the 
will was not adebt ‘owing or accruing’ to the 
defendant at the time when the order was asked for, 
and could not therefore be attached. Upon the 
plain reading of the rule, an order could only be 
made in respect of debts ‘owing or accruing’ from 
some third person who was indebted tothe judg- 
ment debtor. If there was a debt due from a third 
person, and payable, it might be attached, and the 
same rule would apply if the debt was due, but pay- 
able in futuro. The term ‘accruing debt,’ however, 
did not mean any debt which might arise at any 
future time. The debt must be one recognized by 
law, and it was not sufficient to show that it was 
probable that there would soon be a debt. It must 
be shown that a debt actually exists, though it need 
not yet be payable. 

Permit. — This implies knowledge. City of 
Chicago v. Stearns, 105 Ill. 554. This was a question 
of construction of a charge that the city was liable 
if it *‘ permitted ” the sidewalk to remain out of re- 
pair. The objection was raised that the city could 
not be made liable without actual or constructive 
notice. But the court said: ‘‘ We do not however 
regard the instruction to be in conflict with this rule. 
It will be observed that the instruction contains the 
words, ‘was permitted to remain out of repair.’ 
Webster in referring to the words ‘ permit,’ ‘ allow,’ 
and ‘suffer,’ says, ‘permit’ is the most positive, 
denoting a decided assent. From this definition it 
is plain that if the city assented it did so froma 
knowledge of the condition of the walk,— the assent 
implied knowledge.” 

OpEN. — This sometimes means patent and evi- 
dent. Kelleher v. City of Keokuk, Iowa Supreme 
Court, March, 1883. The court said: ‘* The court 
in three instructions directed the jury, in effect, 
that if the defect in the sidewalks was ‘open and 
notorious,’ the city is chargeable with notice thereof. 
To these instructiens counsel for the plaintiff object 
on the ground that the use of the word ‘open’ is 
misleading, in that the jury would understand the 
court to refer to a defect consisting of an ‘open 
hole’ in the sidewalk. Counsel givé an improper 
effect to the word ‘ open.’ It means, in the connec- 


tion where it is found in the instruction, ‘not con- 
cealed, not hidden, exposed to view, apparent;’ a 
secondary signification in which the word is very 
frequently used. We observe that the learned and 
experienced counsel, who argued the case before us, 








uses the word in this precise sense in his written 
brief. The instructions, we think, are not objec- 
tionable upon the ground urged by counsel.” 

Prorerty. — A pension is ‘‘ property,” within the 
bankrupt law. Ze parte Huggins, Eng. Ct. App. 47 
L. T. Rep. (N. S.) 559. Jessel, M. R., said: ‘‘It 
would be too dangerous to define ‘property,’ but 
there is no doubt, that even according to lawyers, 
the bonds would be property. A man who hada 
large pension from government would be called a 
man of property. The annuities formerly granted 
by kings of England and charged on tonnage and 
poundage dues were always considered as property, 
although they were not debts for which the crown 
could be sued. They were not even the subject of a 
petition of right, because they were granted out of 
the voluntary bounty of the crown; but they were 
nevertheless property and were assignable even at 
law. Government pensions for past services were 
always assignable in equity, if not at law. Then it 
is said that this pension cannot be taken until it has 
been voted by the Legislature of the colony. But 
the mere voting is only a mode of securing the pay- 
ment. It is not asif the bankrupt had been told, 
when the office was offered to him, that he would 
have a pension only if it was voted by the colonial 
Legislature. He would probably have refused the 
office on those terms. It is done much 1n the same 
way in this country. Salaries and pensions of ser- 
vants of the crown are mostly voted every year by 
Parliament, and until the vote is taken they cannot 
be paid, but they are still property. There are pen- 
sions, undoubtedly, which are not assignable, but 
this state of things is always referable to one of two 
grounds. Either it is said to be against public 
policy that pensions given as an inducement to 
people to keep themselves ready for the service of 
the crown, or payments made for actual service 
rendered to the crown (which would be prejudiced 
by disposal of the pensions) should be assigned; or 
the pensions are by statute expressly made not 
assignable, as the retiring allowances of beneficed 
clergymen. Nevertheless I think these are all 
property.” 

Destor Havine A Famity.— A married woman 
supporting her husband and children is not entitled 
to an exemption from execution as ‘‘a debtor having 
a family.” Muir v. Howell, New Jersey Chancery, 
6N. J. L. J. 184. The chancellor said: ‘The 
question is whether the complainant is within the 
description of ‘a debtor having a family.’ That the 
husband is is obvious, and he is undoubtedly entitled 
to the benefit of the statute. The complainant and 
her children are the family of the husband. The 
legitimate and necessary results of the construction 
contended for would be to secure in this and every 
like case a double exemption, one to the husband and 
one to the wife. It is very clear from the language 
of the statute, especially in connection with the other 
statute also providing for exemption in favor of the 
family of a deceased debtor, that the Legislature 
intended to grant the exemption to the father, re- 
garding him as the person who has the family.” 
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MANUFACTURE. — The business of cutting saw- 
logs and driving them to the place of manufacture is 
not included within the words, ‘‘ works, mines, 
manufactory or other business,’’ etc., ina statute 
giving a labor lien. Pardee’s Appeal, Pennsylvania 
Supreme Court, October 2, 1882, 13 W. N. C. 201. The 
court said: ‘“ The words ‘ works, mines, manufactory ’ 
thus employed in the act have a definite signification, 
well understood in their general and popular accep- 
tation. Hx vi termini the branches of business 
intended to be described by them are in a certain 
sense complete and independent, and of a fixed and 
permanent character, as opposed to a temporary 
employment that is merely incidental to any particu- 
lar branch of business. It will scarcely be pretended 
that either of these words fitly describes the business 
in which the appellant was employed. It is con- 
tended however that the expression ‘other busi- 
ness,’ etc., is sufficiently comprehensive to embrace 
cutting and driving logs. Perhaps it would, if we 
were at liberty to construe it without reference to 
the context; but the preceding words, designating 
particular branches of business with which the idea 
of permanency and completeness, in a certain sense, 
is always associated, must control the meaning of 
the more general expression used in immediate con- 
nection therewith. The ‘other business’ is ejusdem 
generis with that more particularly described by the 
preceding words of the context, business of the same 
general character, not embracing every species of 
employment in which the service of others may be 
rendered. 

WEARING APPAREL. — It seems that a watch may 
be ‘‘ wearing apparel.” Jn re Steele, 2 Flip. 324. 
The court said: ‘‘It would not be doing any great 
violence to the meaning of the term ‘ wearing 
apparel,’ as used in the bankrupt act, to include in 
it a gold watch of moderate value. The definition 
of the word ‘ apparel,’ as given by lexicographers, 
is not confined to clothing; the idea of ornamentation 
seems to be a rather prominent element in the word, 
and it is not improper to say that a man ‘wears’ 
a watch or ‘ wears’a cane. The exemption law of 
Arkansas says that ‘ wearing apparel shall be exempt 
except watches.’” The court cite, as supporting 
this doctrine, Bumpus v. Maynard, 38 Barb. 626, and 
Mack v. Parks, 8 Gray, 517, and Smith v. Rogers, 16 
Ga. 479, as opposed. 


—_—_..__—_— 


THE PRESUMPTION OF KNOWLEDGE. 
I, 

Ruel. Every one is presumed to know the law when 
ignorance of it would relieve from the consequences of a 
crime or from liability wpon a contract. 

The presumption that every person knows the law 
is often spoken of, but it is clear that there is no such 
general presumption. When . Dunning in arguing 


before Lord Mansfield, said: ‘‘ The laws of this country 
are clear, evident, and certain; all the judges know 
the laws, and knowing them administer justice with 
uprightness and integrity,’’ that learned judge replied : 
“Astothe certainty of the law mentioned by Mr. 
Dunning, it would be very hard upon the profession if ] 





the law was so certain that every body knew it; the 
misfortune is that it is so uncertain that it costs much 
money to know what itis even in the last resort.(1) 
“Is it not a mockery,” said Mr. Livingston in his re- 
port on the Louisiana Penal Code “ to refer me to the 
common law of England? Where am I to find it? Who 
is to interpret it for me? If I should apply to a lawyer 
for a book that contained it, he would smile at my 
ignorance, and pointing to about five hundred volumes 
on his shelves would tell me those contained a small 
part of it; that the rest was either unwritten or might 
be found in London or New York, or that it was shut 
up in the breasts of the judges at Westminster Hall. 
If I should ask him to examine his books and give me 
the information which the law itself ought to have 
afforded, he would hint that he lived by his profession, 
and that the knowledge he had acquired by hard study 
for many years could not be gratuitously imparted.” 
Certainty in the law has hardly increased since Lord 
Mansfield’s time, and Mr. Livingston's lawyer would 
to-day point to alibrary of five thousand instead of 
five hundred volumes. We may therefore safely say 
with Mr. Justice Maule ‘‘there is no presumption in 
this country that every person knows the law; it would 
be contrary to common sense and reason if it were so” 
and add, as he did, with a quiet dig at his learned 
brethren: ‘If every body knew the law, there would 
be no need of courts of appeal whose existence shows 
that judges may be ignorant of law.” 


ILLUSTRATIONS. 


1. A. sues B. in trover for property. On the trial 
evidence is introduced of admissions by B. that the 
property is A.’s. The presumption is that these ad- 
missions were made not only with a knowledge of the 
facts but of his legal rights growing out of these 
facts.(2) 

2. An action is brought against the makers of a note 
personally signed by them as trustees of the M. E. 
Church. The defendants plead, that they were in- 
duced to give the note by representations that they 
would not be individually liable. This is no defense 
for the presumption is that they knew their liability.(3) 

8. A. having two judgments of different dates against 
G. issued execution on the second, under which G.’s 
land was sold to B. A. afterward proceeded against 
the land under the first judgment, to which B. replied 
that he had purchased believing the law to be that 
the sale on the second judgment extinguished the 
first. Held, that it was no defense.(4) 

4. Tne drawer of a bill of exchange knowing that 
time had been given by the holder to the acceptor, but 
not knowing that this discharged him, and thinking 
himself still liable promised to pay it if the acceptor 
did not. He was bound by this promise though made 
under a mistake of law.(5) 

5. A statute prohibits the selling of liquor to an in- 
toxicated person, and prescribes a penalty therefor. 
B. sells liquor to an intoxicated person not being 
aware of the law. B. is nevertheless liable as he is 
presumed to know it.(6) 

6. A public officer was indicted for extortion in 
taking a fee before it wasdue. The fee being due to 
him after a time in any event, he thought that the law 


(1) Jones v. Randall, Camp. 38. 

(2) Butler v. Livingston, 15 Ga, 565 (1854). 

(3) Mears v. Graham, 8 Black. 144 (1846). 

(4) Shotwell vy. Murray, 1 Johns. Ch. 512 (1815). 

(5) Stevens v. Lynch, 12 East, 38 (1810), and see Goodman v. 
Sayres, 2 Jac. & W. 263 (1820); Broshana v. Dacres, 5 Taunt. 
148 (1813); East India Co. v. Tritton, 3 B. & C. 280 (1824); Stock- 
ley v. Stockley, 1 V. & B. 23 (1818); Clarke v. Dutcher, 9 Cow. 
674 (1824); Warder v. Tucker, 7 Mass. 452 (1811). 

(6) Whitton v, State, 37 Miss, 379 (1859). 
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_ allowed him to take it in advance. This was held no 
excuse and he was convicted.(7) 

7. A. is indicted for suffering gaming in bis 
house. It appears that A. did not know it was un- 
lawful to permit gaming in his house. His ignurance 
of the law does not excuse A.(8) 

8. A statute required attorney’s bills to inform their 
clients on their face ofthe matters transacted and the 
courts in which the things charged for had been done. 
A bill delivered to a client contained charges for 
“perusing decrees and reports at the report office.” 
“Six clerks office searching for a record.”’ Held, that 
the client would not be presumed to know in what 
courts these offices were.(9) 

9. At an election, a number of notes were polled for 
one B., who was acting at the time as returning officer. 
By the law a returning officer was not eligible as a 
candidate, and all the voters know that B. was acting 
in this capacity. Held, that there was no presumption 
that they knew that he was disqualified.(10) 

In case | the trial court has charged the jury that if 
the admissions were made with a full knowledge of all 
the facts, and his rights growing out of the facts, they 
were evidence against B. On appeal this was held 
erroneous. ‘‘Until the contrary appears,” said 
Lumpkin, J., ‘every man is taken to be cognizant of 
the law. The doubt and difficulty has been not 
whether the burden of proof is not cast upon him who 
seeks to screen himself from the effect of his acts by 
showing that they were done in ignorance of his legal 
rights; that has never been disputed. And the only 
question is whether the party will be allowed this ex- 
cuse. Whereas in this case it was held that the solemn 
admissions of fact by B., that the title to this property 
was not in him but A. did not make even a prima facie 
case as to proof unless it was shown that he made these 
admissions with not only a full knowledgeof all the 
facts but of his legal rights growing out of those facts. 
Such a doctrine, we apprehend, is not only unsupported 
by authority, but manifestly against principle.”’ In 
case 2 it was said: ‘‘ That representation caunot affect 
the plaintiff's right to recover. It was a representation 
made to the defendants respecting a question of law, 
and cannot be considered as having misled them. They 
must be presumed to have known the legal effect of 
their contract.’’(11) In case 3it was said: ‘* According 
to B.’s own showing he was only under a mistake in 
point of law; and that mistake not being produced by 
any fraud in A. is not sufficient of itself to affect the 
former lien or the validity of the sale. * * * Insuch 
a case the general doctrine which we find established 
must prevail that every man is to be charged with 
a knowledge of the law.”’ In case 4 Lord Ellenborough 
ruled that the defendant could not defend himself up- 
ou the ground of his ignorance of the law when he 





(7) Com. v. Bagley, 7 Peck. 279 (1828), But see Cutler v. 
State, 36 N. J. (L) 125 (1873,) where in a similar case, the con- 
viction was set aside on the ground that the intent was want- 
ing. 
(8) Wivehart v. State, 6 Ind. 30 (1854). 

(9) Martindale v. Falkner, 2 C. 715 (1846). 

(10) Queen v. Mayor of Tewksbury, L. R., 32 B. 629 (1868). 

(11) In Stow v. Baker, 6 Johns. Ch. 166 (1822), it was said by 
the chancellor: “The presumption is that every person is ac- 
quainted withh his own rights provided he has had reasonable 
opportunity to know them, and nothing can be more liable to 
abuse than to permit a person to reclaim his property in op- 
position to all the equitable circumstances which have been 
stated, upon the mere pretense that he was at the time ignor- 
ant of his title.’ The courts do not undertake to relieve parties 
from their acts and deeds fairly done on a full knowledge of 
facts, though under a mistake of law. Every man is to be 
charged at his peril with a knowledge of the law. There is no 
other principle which is safe and practicable in the common 
intercourse of mankind,.’”’ Lyon v. Richmond, 2 Johns. Ch. 
51 (1816). 





made the promise. In case 5 it was said: “As he is 
bound to know the law, he is held to the con- 
sequences of a willful violation of it whether he knew 
of its existence or not. Otherwise it would be difficult 
to punish any man for a violation of law, because it 
might be impossible to prove that he had knowledge of 
the law. Hence the legal presumption that every man 
knows the law, and that his violations of it are willful.” 

In case 7 it was said: “This is the case of an honest 
and meritorious public officer who by misapprehension 
of his rights has demanded a lawful fee for a service 
not yet performed, but which almost necessarily must 
be performed at some future time. If we had au- 
thority to interfere and relieve from the penalty, we 
certainly should be inclined to do so but we are only 
to administer the law.” 

In case 8 it was said: ‘‘ ‘There comes a charge for 
perusing decrees and reports at the report office,” 
which it is said the client must know could only be 
in chancery. Ido not agree that the client is to be 
presumed to know any thing of the kind. Then there 
is a charge for ‘attending at the six clerks’ office, 
searching for arecord.’ This, it is said, must be in a 
court of chancery. I really am unable at the present 
moment to say whether there is or is not such an office 
now existing as the six clerks’ office; and I do not see 
why Miss Mary Falkner is bound to know it. The 
bill * * * presupposes the client to possess a con- 
siderable knowledge of the law. There is no presump- 
tion in this country that every person knows the law; 
it would be contrary to common sense and reason if it 
were s0.”’ , 

** Every elector,” said Blackburn, J., in case 9 
‘*must have known that B. was the mayor, and every 
elector who saw him presiding at the election must 
have kuown as a fact that he was the returniug officer, 
and every elector Who was a lawyer and who had read 
the case of Reg. v. Owens(13) would know that he 
was disqualified. From the knowledge of the 
fact that B. was mayor and _ returning officer, 
was every elector bound to know as matter 
of law that he was disqualified? I agree that ignor- 
ance of the law dues not excuse. But I think that in 
Martindale v. Falkner (Case 7), Maule, J. correctly 
explains the law.’’ And Lush, J. added: ‘‘A max- 
im has been cited whichit has been argued imputes 
to every person u knowledge of the law. The maxim 
is ignorantia legis neminem excusat, but there is no 
maxim which says that for all intents and purposes a 
person must be taken to know the legal consequences 
of his acts.” (14) 

So asuitor in court is presumed to know all the pro- 
ceedings which take place in his case. (15) And the 
terms of the Supreme Court of a State being fixed by 
statute, parties toa cause in the courts of such State 
are presumed to know the terms of the Supreme 
Court. (16) So parties are presumed to know the con- 
tents of the public records. (17) But the officers of a 
municipal corporation are not presumed to be ac- 
quainted with the contents of all the official records. 

ILLUSTRATION. 

L. brings an action against the mayor and clerk of 
the city of B. foralibel. The libel consists in a state- 
ment in their annual report that there is due from L. 
as tax collector a certain sum. The statement is in- 
correct, as shown by the municipal records. There is 
no presumption that the defendants knew this to be 
so. (18) The presumption of knowledge of law may be 


(12) 2E. & E. 86. 

(13) And see Black v. Ward, 27 Mich. 191 (1873) 
(14) Watrous v. Rogers, 16 Tex. 410 (1856). 

(15) Gauldin v. Shebee, 20 Ga. 531 (1856). 

(16) Loomis y. Riley, 24 Ill. 307 (1860). 

(17) Lanceyv Bryant 30 Me. 466 (1849). 

(18) Hart v. Roper, 6 Ired, (Eq.) 349 (1849). 
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rebutted. ‘ For instance, if there be an intention to 
pass a freehold estate, and the vendee accepts a deed 
of feoffment without livery, he will be relieved upon 
the ground that he was under a mistake as to the law, 
for the intention being clear, the failure to effect it 
makes the mistake manifest, and rebuts the presump- 
tion. It is different however where the intention is 
carried into effect, because in such cases there is noth- 
ing to rebut the presumption, and the ignorance of the 
party can only be shown by going into proof which is 
not admissible. (19) 


Rule Il. But there is no presumption of knowledge of 
private or foreign laws. 


ILLUSTRATIONS. 


1. B. isa teacher in a public academy and expels a 
scholar for disobedience. The by-laws of the academy 
provide that no pupil shall be expelled but by order of 
the Board of Trustees. There is no presumption that 
P. knew of the existence of this by-law. (20) 

2. A. died in Massachusetts leaving real estate there 
aud in New York. His heirs were a niece, a child of 
one of his sisters, and three nephews, the children of 
another sister. By the law of Massachusetts, the four 
heirs were entitled to share in equal proportions, but 
by the laws of New York the niece was entitled to one- 
half and the nephews to one-sixth. The heirs di- 
vided the New York property equally amongst them, 
but afterward discovering that she was entitled toa 
larger share, the niece brought suit to have the settle- 
ment set aside. Held, that she could recover as she 
was not presumed to know the law of New York. (21) 
In case Lit was said: ‘In all civil and criminal pro- 
ceedings every man is presumed to know the law of 
the land, and whenever it is a man’s duty to acquaint 
himself with facts, he shall be presumed to know 
them. But this doctrine does not apply to the present 
case. It was not the duty of the plaintiff to know the 
laws of New York, nor does ignorance of them imply 
negligence. * * * The parties knew in fact that the 
intestate died seized of estate situated in the State of 
New York. They must be presumed to know that 
the distribution of that estate must be governed by 
the laws of New York. But are they bound at their 
peril to know what the provisions of these laws are? 
If the judicial tribunals are not presumed to know, 
why should private citizens be? If they are to be 
made known to the court by proof like other facts, 
why should not ignorance of them by private indi- 
viduals have the same effect upon their acts as ignor- 
ance of other facts? Juris ignorantia est cum jus nos- 
trum ignoramus, and does not extend to foreign laws 
or the statutes of other States. This rule does not ex- 
tend to special or private laws which are only intended 
to operate on particular individuals, as for example a 
private bank charter. Nor does it extend to foreign 
laws or the laws of other States. (22) ‘*In some cases,”’ 
said Mr. Justice Washington in an early case. (23), 
“A foreigner is not bound to take notice of foreign 
revenue laws. For if he makes a firm and final con- 
tract, completed in his own or a foreign country, it is 
nothing to him whether a use may or may not be made 
of the contract in violation of the revenue laws of a 
foreign country. In the case of Holman y. Johnson 
24) the sale was completed in France, and the vendor 
was in no respect concerned or aiding in the illicit use 
intended to be made of the goods, though he knew of 
such intention. Not so, as to a citizen who though 
the contract be complete, yet if he be knowingly in- 





(19) Boyers v. Pratt, 1 Humph. 90 (1839). 
' (20) Haven y. Foster, 9 Pick. 112 (1829). 
(21) King v. Doolittle, 1 Head, 77 (1858). 
(22) Cambiose y. Maffet, 2 Wash. C. C. 104 (1807). 
(23) Cowp. 341, 





strumental to a breach of the laws of his own country 
he cannot have the aid of those laws. * * * But if 
the contract of the foreigner is to be completed in or 
has a view in its execution in a foreign country he is 
bound to take notice of them.” 

JoHN D. LAwson. 


APPELLATE JURISDICTION AS DETER- 
MINED BY AMOUNT. 
SUPREME COURT OF THE UNITED STATES. 
MARCH 26, 1883. 


HiILton v. DICKINSON. 


The United States Supreme Court has jurisdiction of an ap- 
peal from the District of Columbia Supreme Court where 
matter in dispute exceeds $2,500. One G. filed a bill of 
interpleader in the last named court against A., B., C. and 
others to determine the ownership of afund amounting 
to $3,000. A. B.,and C. each claimed the whole. The 
court at special term decreed the whole to A., and B. and 
C. appealed to the general term which modified the de- 
cree so asto direct payment to A. and B. in equal moie- 
ties. From this decree, so far as it modified that of the 
special term, A. appealed to the United States Supreme 
Court, giving notice to B. only. Held, that the matter in 
dispute was only $1,500, and the last named court had not 
jurisdiction. 

) OTION to dismiss appeal from the Supreme Court 

of the District of Columbia. The opinion states 
the facts. 

Waite, C. J. This was a bill of interpleader filed 
by Charles D. Gilmore against Benjamin S. Hilton, 
William H. Dickinson, John Devlin, and others, to de- 
termine the ownership of $2,500, which Gilmore held 
as trustee. The fund was paid into court, and when 
the decree beiow was rendered had increased by in- 
vestment to more than $3,000. Hilton, Dickinson and 
Devlin each claimed the whole. The court, at special 
term, decreed to whole the Hilton. From this decree 
both Dickinson and Devlin appealed to the general 
term. There the decree at special term was modified 
so as to direct the payment of the fund to Hilton and 
Dickinson in equal moieties, and to adjudge the costs 
against Devlin alone. Hilton took an appeal to this 
court from this decre, ‘in so far as it modifies the de- 
cree of the court below, to wit, the special term in 
equity,’’ and citation was issued to Dickinson alone. 
This appeal was docketed here in due time. 

An appeal was also allowed Devlin at the time the 
decree was rendered, but that appeal has never been 
entered into this ceurt. There was no appearance of 
counsel or security for costs within the time required 
by law. 

Dickinson now moves to dismiss the appeal of Hilton, 
on the ground that the value of the matter in dispute 
does not exceed $2,500, and to docket and dismiss 
under the 9th rule the appeal of Devlin. 

Devlin also appears by counsel, and presents an as- 
signment to him from Dickinson of all interest in the 
litigation, which was executed before the decree was 
modified at General Term. He therefore insists that 
Dickinson has no right to move in the premises, and 
asks that the appearance of his own counsel be entered. 

At the last term, in the case of The Osborne, 105 
U. S. 451, it was decided that ‘‘cross-appeals must be 
prosecuted like other appeals. Every appellant, to en- 
title himself to be heard on his own appeal, must ap- 
pear here as an Actor in his own behalf by having the 
appearance of counsel entered, and giving the security 
required by the rules.’ In that case the appeal had 
been docketed, but long after the time when by law it 
should have been done, and following the rule an- 
nounced in Grigsby v. Purcell, 99 U. S. 505, it was dis- 
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missed for want of prosecution. Inasmuch therefore 
as we would not hear the cross-appeal if it should be 
entered at this time, we deny the motion of Dev!in to 
have the appearance of counsel entered on that ap- 
peal, and of our own motion dismiss it for want of 
prosecution. 

It isa matter of no importance that the motion to 
dismiss the appeal of Hilton is made by Dickinson 
after he has parted with his interest in the decree, for 
if on looking into a record we find we have no juris- 
diction, it is our duty to dismiss on our own motion 
without waiting the action of the parties. The ques- 
tion iwthen presented whether upon the face of this 
record it appears that the value of the matter in dis- 
pute, for the purpose of our jurisdiction, exceeds 
twenty-five hundred dollars, and that depends on 
whether the *‘ matter in dispute ”’ is the whole amount 
claimed by Hilton below, or only the difference be- 
tween what he has recovered and what he sued for. 
So far as we have been able to discover, this precise 
point has never before been passed upon in any re- 
ported case. There are expressions in the opinions of 
the court in some cases which may be, and probably 
are, broad enough to sustain the jurisdiction, but these 
expressions are found where the facts did not require 
a decision of the question now formally presented. 

In Wilson v. Daniel, decided in 1798, and reported in 
8 Dallas, 401, upon a writ of error brought by a defend- 
ant below from a judgment against him for less than 
two thousand dollars, it was held that the jurisdiction 
of this court depended not on the amount of the judg- 
ment, but * on the matter in dispute when the action 
was instituted.”” Chief Justice Ellsworth, in his opin- 
ion, said: “Ifthe sum or value, found by a verdict, 
was considered as the rule to ascertain the magnitude 
of the matter in dispute, then whenever less that 2,000 
dollars was found, a defendant could have no relief 
against the most erroneous and injurious judgment, 
though the plaintiff would have a right of removal and 
revision of the cause, his demand (which is alone to 
govern him) being for more than 2,000 dollars. It is 
not to be presumed that the Legislature intended to 
give any party such an advantage over his antagonist; 
and it ought to be avoided, as it may be avoided, by the 
fair and reasonable interpretation, which has been 
pronounced.” Mr. Justice Iredell, in a dissenting 
opinion, thus states the argument on the other side: 
“The true motive for introducing the provision, 
which is under consideration, into the judicial act, is 
evident. When the Legislature allowed a writ of 
error to the Supreme Court, it was considered that the 
court was held permanently at the seat of the National 
Government, remote from many, parts of the Union; 
and that it would be inconvenient and oppressive to 
bring suitors hither for objects of small importance. 
Hence, it was provided that unless the matter in dis- 
pute exceeded the sum or value of 2,000 dollars, a writ 
of error should not be issued. But the matter in dis- 
pute here meant, is the matter in dispute on the writ 
of error.”’ 

In Cooke v. Woodrow, 5 Cranch, 13, decided in 1809, 
trover had been brought in the Circuit Court of the 
District of Columbia for sundry household goods, and 
the judgment was in favor of the defendants. Upona 
writ of error by the plaintiff below, a question arose as 
to the way in which the value of the matter in dispute 
should be ascertained, and Chief Justice Marshall, in 
announcing the decision, said: ‘If the judgment be- 
low be for the plaintiff, that judgment ascertains the 
value of the matter in dispute; but when the judg- 
ment below is rendered forthe defendant, this court 
has not, by any rule or practice, fixed the mode of as- 
certaining that value.”’ 

Three years afterward the cuse of Wise & Lynn v. 
The Columbian Turnpike Co. was before the court, 





which is very imperfectly reported in 7 Cranch, 276. 
On referring to the original record we find that under 
a provision of the charter of the turnpike company (2 
Stat., 572, ch. 26, sec. 6) commissioners were to be ap- 
pointed by the Circuit Court of the District of Colum- 
bia to decide upon the compensation to be paid the 
owners of land for damages growing out of the appro- 
priation of their property to the use of the company. 
All awards of the commissioners were to be filed in 
the Circuit Court, and unless set aside by the court 
were to be final and conclusive between the parties, 
and recorded by the clerk. Wise & Lynn presented a 
claim to the commissioners and were awarded forty- 
five dollars. On the return of the award to the court 
they filed exceptions, and amongst other things, 
claimed that they should have been allowed at least 
three hundred dollars, but the court confirmed the 
award. They then brought the case to this court by 
writ of error, and the turnpike company moved to 
dismiss because the value of the matter in dispute did 
not exceed one hundred dollars, that being then the 
jurisdictional limit on appeals and writs of error from 
the Circuit Court of the District of Columbia. The de- 
cision of the case is reported as follows: “It appearing 
that the sum awarded was ouly forty-five dollars, the 
court, all the judges being present, decided that they 
had no jurisdiction, although the sum claimed by 
Wise & Lynn, before the commissioners of the road, 
was more than one hundred dollars.”’ 

In Peyton v. Randolph, 9 Wheat. 527, replevin had 
been brought for the recovery of personal property 
distrained for rent. The defendant in the action ac- 
knowledged the taking of the goods as charged in the 
declaration, but justified it as a distress for the sum of 
$591 due for rent in arrear, and recovered a judgment 
against the plaintiff for that amount. The plaintiff 
then brought the case to this court by writ of error, 
and insisted that as the damages laid in the declara- 
tion exceeded the jurisdictional limit his writ ought 
not to be dismissed; but the court said, through Chief 
Justice Marshall: ‘If the replevin be, as in this case, 
of property, distrained for rent, the amount for which 
the avowry is made is the real matter in dispute. The 
damages are merely nominal. If the writ be issued as 
ameans of trying the title to property, it is in the 
nature of detinue and the value of the article replevied 
is the matter in dispute.”” The writ of error was ac- 
cordingly dismissed. 

The case of Gordon v. Ogden, 3 Pet. 33, was decided 
in 1830. There the action was instituted for the vio- 
lation of a patent, and the amount of the recovery in 
damages was four hundred dollars by the verdict of a 
jury. ‘The damages laid in the declaration were 
twenty-six hundred dollars. The defendant brought 
the writ of error, and on a motion to dismiss because 
the value of the matter in dispute was not enough to 
give jurisdiction, Chief Justice Marshall, speaking for 
the court, said: ‘*The jurisdiction of the court has 
been supposed to depend on the sum or value of the 
matter in dispute iu this court, not on that which was 
in dispute in the Circuit Court. If the writ of error 
be brought by the plaintiff below, then the sum which 
his declaration shows to be due may be still recovered, 
should the judgment for a smaller sum be reversed; 
and consequently the whole sum claimed is still in 
dispute. But if the writ of error be brought by the 
defendant in the original action, the judgment of this 
court can only affirm that of the Circuit Court, and 
consequently the matter in dispute cannot exceed the 
amount of the judgment. Nothing but that judgment 
isin dispute between the parties.’’ Then, referring 
to Wilson v. Daniel, supra, he said: ‘ Although that 
case was decided by a divided court, and although we 
think, that upon the true construction of the twenty- 
second section of the judicial act, the jurisdiction de- 
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pends upon the sum in dispute between the parties as 
the case stands upon the writ of error, we should be 
much inclined to adhere to the decision in Wilson v. 
Daniel, had not a contrary practice since prevailed. 
* * * The case of Wise & Lynn v. The Columbian 
Turnpike Co., 7 Cranch, 276, was dismissed because the 
sum for which judgment was rendered in the Circuit 
Court was not sufficient to give jurisdiction, although 
the claim before the commissioners of the road, which 
was the cause of action and the matter in dispute in 
the Circuit Court, was sufficient. * * * Since this 
decision we do not recollect that the question has ever 
been made. The silent practice of the court has con- 
formed toit. The reason of the limitation is that the 
expense of litigation in this court ought not to be in- 
curred unless the matter in dispute exceeds two thou- 
sand dollars. This reason applies only to the matter in 
dispute between the parties in this court.”” The writ 
of error was consequently dismissed, all the judges 
agreeing that there was no jurisdiction. This case 
was followed at the same term in Smith v. Honey, 3 
Pet. 469. 

Nothing further of importance connected with the 
particular question we are now considering appears in 
the reported case until 1844, when, in Knapp v. Banks, 
2 How. 73, which was a writ of error brought by the 
defendant against whom a judgment had been ren- 
dered for less than two thousand dollars, Mr. Justice 
Story said for the court: ‘* The distinction constantly 
maintained is this: Where the plaintiff sues for an 
amount exceeding $2,000, and the ad damnum exceeds 

2,000, if by reason of any erroneous ruling of the 
court below, the plaintiff recovers nothing, or less than 
$2,000, there the sum claimed by the plaintiff is the 
sum in controversy for which a writ of error will lie. 
But if a verdict is given against the defendant for a 
less sum than $2,000 and judgment passes against him 
accordingly, there it is obvious that there is, on the 
part of the defendant, nothing in controversy beyond 
the sum for which the judgment is given; and conse- 
quently heis not entitled to any writ of error. We 
cannot look beyond the time of the judgment in order 
to ascertain whether a writ of error lies or not.” 

The rule, as thus stated by Mr. Justice Story, was 
cited in Walker v. The United States, 4 Wall. 163, and 
in Merrill v. Petty, 16 id. 345. But these were cases 
in which the question was as tu the right of a defend- 
ant to bring up for review a judgment against himself 
for less than $2,000. 

In Ryan v. Bindley, 1 Wall. 66, the plaintiff below 
sued for two thousand dollars, and the defendant 
pleaded set-off to the amount of four thousand dol- 
lars. Under such a plea, if the set-off had been sus- 
tained, the defendant would have been entitled to a 
judgment forthe difference between the amount of 
his claim and that established by the plaintiff. The 
plaintiff recovered a judgment for $575.85, and the de- 
fendant brought a writ of error, upon which jurisdic- 
tion was sustained because the defendant sought to 
defeat the judgment against him altogether, and to re- 
cover a judgment in his own favor and against the 
plaintiff for at least two thousand dollars, and possibly 
four thousand. Thus the matter in dispute in this 
court exceeded two thousand dollars. 

In Pierce v. Wade, 100 U.S. 444, the action was re- 
plevin for cattle. A judgment was rendered in favor 
of the plaintiffs for the most of the cattle taken on 
the writ, but against them for $1,400, the value of some 
that were taken which did not belong to them. They 
brought the case here by writ of error, but the writ 
was dismissed on the ground that the matter in dis- 
pute was only the part of the cattle for which judg- 
ment had been rendered against the plaintiffs, the 
court remarking that ‘‘ the plaintiffs recovered every- 





thing else which they claimed, and the judgment 
against them is less than $5,000.’’ 

In Lamar v. Micou, 104 U. S. 465, where the appeal 
was taken by a defendant from a decree against him 
for less than $5,000, it was held that if the set-off or 
counter-claim relied on would only have the effect of 
reducing the amount of the recovery, without entit- 
ling the defendant to a decree in his own favor, there 
was no jurisdiction. 

We understand that Wilson v. Daniel is overruled 
by Gordon v. Ogden, in which Chief Justice Marshall 
states the opinion of the court to be that “the juris- 
diction of the court depends upon the sum in dispute 
between the parties as the case stands upon the writ 
of error,’”’ and that Wilson v. Daniel was not followed 
because “ a contrary practice had since prevailed.” It 
is undoubtedly true that until it is in some way shown 
by the record that the sum demanded is not the mat- 
ter in dispute, that sum will govern inall questions 
of jurisdiction, but it is equally true that when it is 
shown that the sum demanded is not the real matter 
in dispute, the sum shown, and not the sum demanded, 
will prevail. Lee v. Watson, 1 Wall. 337; Schacker v- 
Hartford Fire Insurance Company, 93 U. 8. 241; Gray 
v. Blanchard, 97 id. 565; Tintsman v. National Bank, 
100 id. 6; Banking Association v. Insurance Associa- 
tion, 102 id. 121. Under this rule it has always been 
assumed, since Cooke v. Woodrow, supra, that when a 
defendant brought a case here, the judgment or decree 
against him governed our jurisdiction, unless he had 
asked affirmative relief, which was denied; and this 
because as to him jurisdiction depended on the matter 
in dispute here. As the original demand against him 
was for more than our jurisdictional limit, and the 
recovery for less, the record shows that he was success- 
ful below as to a part of his defense, and that his ob- 
ject in bringing the case here was not to secure what he 
had already got, but to get more. As to him therefore, 
the established rule is that unless the additional 
amount asked for is as much as our jurisdiction re- 
quires, we cannot review the case. 

We are unable to see any difference in principle be- 
tween the position of a plaintiffand that of a defendant 
as to such acase. The plaintiff sues for as much as, or 
more than the sum required to give us jurisdiction, 
and recovers less. He does not, any more than a de- 
fendaut, bring a case here to secure what he has al- 
ready got, but to get more. If we take acase for him 
when the additional amount he asks to recover is less 
than we can consider, he has ‘‘an advantage over his 
antagonist,’’ such as in the language of Chief Justice 
Ellsworth, supra, “ it is not to be presumed it was the 
intention of the Legislature to give.”” Such a result 
ought to be avoided, and it may be by holding, as we 
do, that as to both parties, the matter in dispute, on 
which our jurisdiction depends, is the matter in dis 
pute ‘‘ between the parties as the case stauds upon the 
writ of error” or appeal, that is to say, as it stands in 
this court. That was the question in Wilson v. Daniel, 
where it was held, that to avoid giving one party an 
advantage over another, it was necessary to make 
jurisdiction depend “on the matter in dispute when 
the action was instituted.’”’” When therefore that 
case was overruled in Gordon v. Ogden, and it was held 
as to a defendant, that his rights depended on the mat- 
ter in dispute in this court, we entertain no doubt it 
was the intention of the court to adopt as an entirety 
the position of Mr. Justice Iredell in his dissenting 
opinion and to put both sides upon an equal footing. 
Certainly it could not have been intended to give a 
plaintiff any advantage over a defendant, when there 
is pothing in the law to show any such superiority in 
position. 

Under thisrule we have jurisdiction of a writ of 
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error or appeal by a plaintiff below when he sues for 
as much as or more than our jurisdiction requires and 
recovers nothing, or recovers only a sum which, being 
deducted from the amount or value sued for, leaves a 
sum equal to or more than our jurisdictional limit, for 
which he failed to get a judgment or decree. And we 
have jurisdiction of a writ of error or appeal by a de- 
fendant when the recovery against him is as much in 
amount or value as is required to bring a case here, 
and when having pleaded a set-off or counter-claim for 
enough to give us jurisdiction, he is defeated upon his 
plea altogether, or recovers only an amount or value 
which being deducted from his claim as pleaded, 
leaves enough to give us jurisdiction, which has not 
been allowed. In this connection, it is to be remarked 
that the ‘amount as stated in the body of the declara- 
tion, and not merely the damages alleged, or the prayer 
for judgment, at its conclusion, must be considered in 
determining whether this court can take jurisdiction.” 
Lee v. Watson, and the other cases cited in connection 
therewith, supra. The same is true of the counter- 
claim or set-off. It is the actual matter in dispute as 
shown by the record, and not the ad damnum alone, 
which must be looked to. 

Applylng this rule to the present case, it is apparent 
we have no jurisdiction. The original matter in dis- 
pute was three thousand dollars. On appeals from the 
Supreme Court of the District of Columbia we have 
jurisdiction only when the matter in dispute exceeds 
two thousand five hundred dollars. Hilton recovered 
below one-half of the three thousand dollars. It fol- 
lows that as to him the matter in dispute in this court 
is only fifteen hundred dollars. 

The appeal of Hilton is dismissed for want of juris- 
diction, and that of Devlin for want of prosecution. 


a 


STATE STATUTES AS TO PEDDLING, AND 
THEIR CONSTITUTIONALITY. 
UNITED STATES DISTRICT COURT, VERMONT, DE- 
CEMBER 1, 1882. 


MATTER OF WATSON. 

A State statute providing that no person shall be deemed a 
peddler by selling articles which are the manufacture of 
the State, and that no person shall be licensed as a peddler 
who has not resided one year in the State, and providing 
penalties for peddling without a license, held unconstitu- 
tional as discriminating against non-residents and assum- 
ing the power to regulate commerce among the States. 

~ ROCEEDINGS by habeas corpus. The facts ap- 

pear in the opinion. 

S. C. Shurtleff, for Watson. 

Joseph A. Wing, for State. 

WHEELER, J. The Revised Laws of the State of 
Vermont define who shall be deemed a peddler, and 
provide that ‘‘ no person shall be deemed a peddler by 
reason of selling articles of goods, wares, or merchan- 
dise, which are the manufacture of the State, except 
plated or gilded wares, jewelry, clocks, and watches ;” 
that no person shall be licensed as a peddler who has 
not resided in the State one year next preceding the 
application for a license; what the license fees shall 
be; and that a person who becomes a peddler without a 
license in force shall forfeit not more than $300, nor less 
than $50. Revised Laws, §§ 3951, 3952, 3954, 3955. The 
relator is a citizen of Massachusetts, and has not re- 
sided in this State, and is prosecuted for becoming a 
peddler by selling plated wares, jewelry, and watches, 
manufactures of Massachusetts, without a license, and 
is restrained of his liberty under those proceedings. 
The only question made upon the hearing is whether 
these statutes of the State are sufficiently constitutional 





and valid to support such proceedings. The Constitu- 
tion of the United States provides that ‘‘ the Congress 
shall have power ”’ ‘‘to regulate commerce ”’’ *‘ among 
the several States,’’ and that ‘‘the citizens of each 
State shall be entitled to all privileges and immunities 
of citizens in the several States.’’ Article 1, § 8; art. 
4, § 2. 

The natural state of mankind is that of freedom to 
trade with one another, whether in the same or differ- 
ent communities; and as Congress, which alone, un- 
der the Constitution, has the power to change this 
freedom of trade among the States, has not done so, 
the freedom still exists. Passenger Cases, 7 How. 288; 
Ward v. Maryland, 12 Wall. 418. This would require 
that the commodities of one State should be sold in 
another as freely as the commodities of the other. 
Welton v. Missouri, 91 U. S. 275; Webber v. Virginia, 
103 id. 344. These statutes discriminate against the 
sale of the manufactures of other States, except plated 
or gilded wares, jewelry, clocks, and watches, and as 
to the sale of such manufactures not excepted could 
not be upheld; but as to those which are excepted, 
the manufacures of other States are left upon the same 
footing as the manufactures of this. The relator is 
prosecuted for selling excepted articles only, and there 
is nodiscrimination against that. This part of the 
statutes might be separated from the part which does 
discriminate against the origin of goods, and be upheld, 
although the rest could not be,if there was no discrimin- 
ation against the citizenship of the relator. But as to 
that, these statutes, if upheld, would effectually exclude 
him from that class of trade, which would come within 
the definition of peddling, as made by the statute within 
this State. The residents of the State would have the 
privilege of peddling within the State by paying the 
required license fee. The relator not being a resident, 
would be prohibited from obtaining a license, and from 
peddling any thing but manufactures of the State 
other than plated or gilded wares, jewelry, clocks, 
and watches without a license. He would be wholly 
cut off from selling the articles he was selling in this 
State. The citizens of the State have the privilege of 
peddling those articles by obtaining a license therefor. 
He could not have that privilege, and would be denied 
the privilege in this State of a citizen of this State, al- 
though he is a citizen of another State. This isa privi- 
lege within the meaning of this clause of the Constitu- 
tion. Ward v. Maryland, 12 Wall. 418. 

The only material difference between this case and 
that of Ward v. Maryland is that there the discrimina- 
tion consisted only in an increase of license fees for 
persons not residents of Maryland, and the prohibition 
of selling without a license extended only to the city 
of Baltimore; while here the prohibition is absolute 
to non-residents as to the whole State. In that case 
Mr. Justice Clifford, in delivering the opinion of the 
court, said that ‘‘ inasmuch as the Constution provides 
that the citizens of each State shall be entitled to all 
the privileges and immunities of citizens in the several 
States, it follows that the defendant might lawfully 
sell, or offer or expose for sale, within the district de- 
scribed in the indictment, any goods which the per- 
manent residents of the State might sell, or offer or ex- 
pose forsale in that district, without being subjected to 
any higher tax or excise than that exacted by law of such 
permanent residents.’’ According to these principles 
the relator is protected by this provision of the Con- 
stitution of the United States from prosecution for 
exercising the privilege of peddling within the State, 
as the citizens of the State might exercise it. 

The relator is not prosecuted for peddling within 
the State when not a resident, but for peddling within 
the State without a license; and as a resident of the 
State so peddling like wares would be liable to similar 
prosecution, it is argued that there is no discrimina- 
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tion against his citizenship by this prosecution, and 
that to the extent of upholding the prosecution the 
statute is constitutional and valid, although beyond 
that it may not be; that he could not be prosecuted 
for selling without alicense, if he had a license, 
and that to avoid such a _ prosecution he 
should pay for and obtain a license as a 
resident of the State would. This argument would be 
better founded if there was any mode provided by 
which he could obtain such a license. But not only is 
no such mode provided, but further, his obtaining one 
is expressly prohibited It is said that it is this pro- 
hibition which makes the discrimination, and that the 
prohibition only is not constitutional. The offense is 
peddling without a license. Without the provisions 
requiring a license there could be no wrongful lack of 
a license, and no offense resting in the want of one. 
These provisions exclude non-residents, and there can 
be no wrongful lack of a license as to them. These 
provisions all stand together to make up the offense, 
and the part discriminating against the relator can- 
not be taken away, and leave enough to make bim 
guilty of the offense prosecuted for. The statute says 
to him that he shall not peddle without a license, and 
shall not have a license. This is equivalent to saying 
to him that he shall not peddle at all. It is not even 
claimed on behalf of the State that such a direct pro- 
vision could be upheld. 

In Ward v. Maryland the respondent was prosecuted 
for selling without a license. The discrimination con- 
sisted in requiring a larger license fee of non-residents. 
If only that part of the statute requiring the 
larger license fee had been held unconstitutional, 
he would have been left to obtain a _ license 
on the same terms as residents, and been found 
guilty for selling without so obtaining one. Still no at- 
tempt was made to so divide the statute and uphold a 
part of it. After taking out the void part there was 
not enough left to support the prosecution, and the 
conviction was held bad. There is no view of the 
case in which this prosecution, in view of the provis- 
ions of the Constitution of the United States, can be up- 
held, consequently the relator is restrained of his 
liberty contrary to the Constitution of the United 
States, and is entitled to be discharged by this court. 

Relator discharged. 


a od 


PLEDGE TO A NATIONAL BANK OF ITS OWN 
SHARES AS SECURITY. 


SUPREME COURT OF THE UNITED STATES, 
APRIL 30, 1883. 


First NATIONAL BANK OF XENIA V. STEWART. 
Where a National bank made a loan upon the pledge of its 
own shares and afterward sold the shares to obtain pay- 
ment of the loan which exceeded the amount realized from 
the shares, held,that the owner of the shares could not on 
the ground that the statute forbid a National bank to take 
its own shares as security recover from the bank the 
amount realized upon the sale of the shares. 
N error to the Circuit Court of the United States 
for the Southern District of Ohio. The plaintiffs 
are administrators of the estate of Daniel McMillan, 
deceased, and the defendant is the First National Bank 
of Xenia, Ohio, a corporation formed under the Na- 
tional bank act of the United States. The action is 
brought to recover the sum of $4,200, with interest; 
the complaint alleging that in October, 1876, the bank 
was in possession of thirty shares of its capital stock 
belonging to the deceased; that it then unlawfully con- 
verted them to its own use and sold them, receiving 
therefor the sum mentioned, which it refuses to ac- 
count for or deliver to the plaintiffs, although a de- 
mand for it has been made, 





The bank, in answer to the complaint, avers that in 
April, 1876, the deceased was owing to it a debt pre- 
viously contracted, greater in amount than the value 
of the shares of capital stuck; that it being necessary 
to secure the bank from loss, he delivered to it certifi- 
cates of the shares with other property, as collateral 
security for the debt; that in October, 1876, the debt 
being unsatisfied aud overdue, the bank sold the shares 
at their ful] market value and applied the proceeds as 
a credit upon it; and that after such application a 
large amount remained due to the bank which is still 
unpaid. 

The evidence produced at the trial tended to show 
that the shares of stock were delivered by the deceased 
to the bank as collateral security for money loaned to 
him at the time, and continued to be thus held until 
they were sold. 

The court charged the jury that if they found from 
the evidence that the bank stock was delivered by the 
deceased to bank as a pledge or collateral security for 
a loan of money made by him at the time, the plaintiffs 
were entitled to recover the amount of the proceeds, 
with interest from the time of sale; as the defendant 
was prohibited by the currency act from thus receiv- 
ing its own stock. 

To this charge the defendant excepted. The plaintiffs 
recovered a verdict, and to review the judgment en- 
tered thereon the case was brought to this court on 
writ of error. 

FIELD, J. Section 5,201 of the Revised Statutes de- 
clares that ‘‘ no association shall make any loan or dis- 
count on the security of the shares of its own capitai 
stock, nor be the purchaser or holder of any such 
shares, unless such security or purchase shall be neces- 
sary to prevent loss upon a debt previously contracted 
in good faith, and stock so purchased or acquired shall, 
within six months from the time of its purchase, be 
sold or disposed of at public or private sale, or in de- 
fault thereof a receiver may be appointed to close up 
the business of the association.”’ 

While this section in terms prohibits a banking as- 
sociation from making a loan upon the security of 
shares of its own stock, it imposes no penalty, either 
upon the bank or borrower, if a loan upon such secur- 
ity be made. If therefore the prohibition can be 
urged against the validity of the transaction by any 
one except the government, it can only be done before 
the contract is executed, while the security is still sub- 
sisting in the hands of the bank. It can then, if at all, 
be invoked to restrain or defeat the enforcement of 
the security. When the contract has been executed, 
the security sold, and the proceeds applied to the pay- 
ment of the debt, the courts will not interfere with 
the matter. Both bank and borrower are in such case 
equally the subjects of legal censure, and they will be 
left by the courts where they have placed themselves. 

There is another view of this case. The deceased 
authorized the bank, in a certain contingency, to sell 
his shares. Supposing it was unlawful for the bank to 
take those shares as security for a loan, it was not un- 
lawful to authorize the bank to sell them when the 
contingency occurred. The shares being sold pursu- 
ant to the authority, the proceeds would be in the 
bank as his property. The administrators, indeed, 
affirm the validity of that sale by suing for the pro- 
ceeds. As against the deceased, however, the money 
loaned was an off-set to the proceeds. In either view 
the administrators cannot recover. — 

The judgment of the court therefore must be re- 
versed and the cause remanded for a new trial; and it 
is so ordered. 
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PROXIMATE CAUSE. 


MAINE SUPREME JUDICIAL COURT, MARCH 12, 1883. 


SPAULDING V. INHABITANTS OF WINSLOW.* 


There was a hole in a culvert on a highway, which by statute 
did not cause liability by the town for any accident 
caused by it. Plaintiff's horse took fright at the hole and 
ran off into a ditch against which there was no protection 
by railing or otherwise. Held, that if the fright of the 
horse at the hole was the proximate cause of the accident 
plaintiff could not recover, but if the other defect on the 
highway was the cause he could recover. If he horse be- 
came unmanageable by fright the hole in the culvert was 
a proximate cause ; if he did not, it was not. 


CTION for personal injuries from a defect in a 
town highway. 

The defect complained of was a want of a railing 
alongside the way, by reason of which the plaintiff's 
wagon was upset in the ditch, his horse having 
shied at a hole in a culvert. The accident occurred 
August 4, 1881. 

At the trial the presiding justice instructed the jury 
as follows: ‘It will be incumbent then upon the plaint- 
iff, in the first instance, having the burden of proof, to 
satisfy you that the highway was not safe and con- 
venient at the point where he claims the accident 
happened; and that it was not safe and convenient for 
the reasons and in the particulars named and specified 
in his notice to the town and in his writ which has 
been read to you. Secondly, it will be incumbent up- 
on him to satisfy you that an accident happened there 
by reason of which he sustained an injury, and that at 
that time there was no want of ordinary care on his 
part which contributed to produce that injury; that 
the wagon in which he was then riding was reasonably 
and ordinarily safe and strong and suitable to be used 
in that manner and for that purpose, and that the 
horse was a reasonably and ordinarily kind, gentle 
and safe horse, and reasonably and ordinarily well 
broken for travel upon the public way. Or if the car- 
riage was not of that character, or the horse was not 
of that character, then that the actual condition of the 
wagon or the actual character of the horse did not 
contribute to produce this injury. 

“ Then it will be incumbent npon him to show you 
in the third place that the defect in the highway, if 
there was one, was the sole cause of the injury to him. 
In other words that the accident happened through 
the defect alone; that no want of care on his part, as 
I have said, and no independent, efficient cause di- 
rectly and immediately contributed to produce the in- 
jury. It willthen be incumbent upon him to show 
that the town had actual notice of the condition of the 
way as it was at the time of the accident; that he, 
after the accident, gave the notice within fourteen 
days. The statute I have read to you. I will not be 
more specific upon these points because there is no 
serious controversy in relation to them. I will speak 
of the plaintiff's notice further on. 

‘Now, you will perceive that the court here [the 
judge had read from opinion of Gray, C. J., in 
Stone v. Hubbardston, 100 Mass. 49,] have made a dis- 
tinction which the courts in this State have not thus 
far made. That is, that while they uniformly adhere 
to the general rule, as in this State, that if any inde- 
pendent, efficient cause directly and immediately con- 
tributes to produce the injury, the plaintiff cannot 
recover; yet you are to consider that in connection 
with the fact of a cause produced by or through the 
character of an animal that is reasonably and ordi- 
narily gentle and safe, and reasonably and ordinarily 
well broken for use upon the public way; so that if 





* Appearing in74 Maine Reports. 





the shying is not occasioned by any vicious habit of 


an animal of that kind, but the object is of a. 


character to startle and cause any animal of a reasona- 
bly and ordinarily well broken character to shy, then 
it does not preclude the plaintiff from recovering; that 
the two points are to be considered together; that the 
jury are not required to consider a cause which thus 
operates upon.a well broken animal, an ordinarily safe 
and gentle animal, as a directly, efficiently and imme- 
diately contributing cause. They are not compelled so to 
consider it. I therefore, for the purposes of this trial, 
give you this rule with reference to the temporary 
covering placed upon the hole near the easterly end of 
the culvert by one of the selectmen of the town of 
Winslow a few hours prior to the alleged accident in 
this case: if you find that the temporary covering 
placed upon that hole near the easterly end of the 
culvert was placed there by one of the selectmen of 
the town of Winslow, acting in the capacity of a high- 
way surveyor making repairs on the highway, and find 
that it was not such a condition as would render the 
way unsafe and inconvenient for travel, regarded as 
an obstruction, and that the town did not have twenty- 
four hours’ actual notice, as they woud not have if it 
had not existed longer than a few hours, but find 
nevertheless that it was a condition, an object or a 
material calculated and likely to frighten a horse ordi- 
narily and reasonably safe and gentle and well broken 
for use upon the public way, and that the plaintiff's 
horse was a reasonably safe, gentle and well broken 
horse for travel upon the public way, and that the 
horse shied by reason of this temporary covering upon 
the culvert near the easterly end, and not by reason 
of any vicious habit of shying, and at the moment the 
carriage went into the ditch on the westerly side of 
the highway the horse had not passed entirely beyond 
the control of the driver, so that if there had been no 
defect in the way he would immediately have re- 
covered control of the horse, then I instruct you that 
the other conditions to which your attention has 
been called or will be called, being fulfilled, the plaint- 
iff may recover in this action for any damages he has 
sustained by reason of the injury received at that point. 
But if on the other hand, the object was not of a char- 
acter calculated to frighten a horse of this gentle 
nature which I have repeatedly named, and you find 
that the horse shied by reasonof his own vicious habits, 
then you would be authorized to find that that was a 
directly and immediately contributing cause which 
would prevent the right of the plaintiff to recover, pro- 
viding it did so contribute to produce the injury.” 

To this instruction the defendants excepted, and 
also moved to set aside the verdict, which was for the 
plaintiff in the sum of two hundred and twenty-five 
dollars. 

The opinion states other material facts. 

S. S. Brown, for plaintiff, cited Macintoshv. Bart- 
lett, 67 Me. 130; Bacheller v. Pinkham, 68 id. 253; Ly- 
man v. Amherst, 107 Mass. 343; Hilliard, New Trials, 
284; 97 Mass. 258; 101 id. 93; 100 id. 49; 114 id. 507; 111 
id. 357; 64 Me. 57; 66 id. 348; 18 id. 286. L. C. Cornish 
& Orville D. Baker, for defendants, referred to Stone 
yv. Hubbardston, 100 Mass. 49; Hunt v. Pownal, 9 Vt. 
411; Palmer v. Andover, 2 Cush. 600; Rowell v. Lowell, 
7 Gray, 100; Titus v. Northbridge, 97 Mass. 264; Moore 
v. Abbott, 32 Me. 46; Coombs v. Topsham, 38 id. 204; 
Moulton v. Sandford, 51 id. 127; Perkins v. Fayette, 
68 id. 154; Anderson v. Bath, 42 id. 346; Clark v. Le- 
banon, 63 id. 393; Cushing v. Bedford, 125 Mass. 526; 
Palmer v. Andover, 2 Cush. 600; Bemis v. Arlington, 
114 Mass. 507. 

Peters, J. The plaintiff was travelling with horse 
and wagon upon a road in the town of Winslow, when 
his horse took fright at a hole, or at the fresh covering 
of a hole, in a culvert crossing the road, and by the 
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conduct of the horse the wagon was carried into the 


ditch, the plaintiff was thrown therefrom, and thereby 
received a personal injury. The plaintiff alleges that 
the road was defective for not having a railing between 
the travelled way and the ditch adjoining. 

A question arises, whether the fright of the horse 
should be considered the legal] cause or any part of the 
legal cause of the accident. It is admitted that the 
hole, or the temporary repairing of the hole, had not 
existed twenty-four hours before the accident hap- 
pened. Inasmuch as the town would not be liable, as 
the law then stood, for an injury caused by a defect of 
which the municipal officers of the town had not 
twenty-four hours’ actual notice, it is contended by 
the defendants, that if the hole in the culvert had any 
force or influence in causing the injury, the plaintiff 
cannot recover. In other words, one of the positions 
of law relied upon by the defendants is, that the town 
is to be regarded as being in the same or as good acon- 
dition and position asif no hole in the culvert had 
ever existed. In still another way the idea may be as 
well expressed. ‘The town says, we were not responsi- 
ble for the hole in the culvert, and if the hole had not 
been there, the accident would not and could not have 
happened. Therefore the defect for which we were 
not responsible, must, ex necessitate, be considered to 
be the legal cause of the accident. 

We do not concur with the defendants in this view. 
We think the only purpose of the statute was to screen 
a town, not having the twenty-four hours’ notice, 
from the consequences of a defect, in cases where the 
defect operates as the proximate cause of an injury. 
Our judgment is that the hole in the culvert might be 
au object or thing without the existence of which the 
accident could not have happened, and still be no part 
of the legal cause of the accident. It might have its 
remote and indirect influence in the same manner that 
many other objects and things, which are not defects 
upon a highway, would have in many cases. The stat- 
ute declares that under the circumstances in proof, 
the hole in the culvert shall not be regarded as a de- 
fect. So the law says a bit of white paper shall not be. 
But the hole or the paper may be the remote, and 
some real defect be the proximate cause, of an 
accident. 

Suppose in the case at bar, the horse had not been 
affrighted, but the driver using due care had under 
some misjudgment and miscalculation in driving by 
the hole, or in passing another team at the place of the 
hole, caused his team to be upset at the side of the 
road, where there should have been a raillng, and such 
an accident would not have occurred but for the hole 
in the culvert. We think in that case the hole in the 
culvert could not be considered as the real and legal 
cause of the accident. Every thing which induces or 
influences an accident does not necessarily and le- 
gally cause it. In the case supposed the unrepaired or 
improperly repaired culvert would have an accidental 
and casual but not a causal connection with the acci- 
dent. It might be the “‘agency,”’ or “‘medium,” or 
“opportunity,’’ or ‘‘occasion,” or ‘situation,’ or 
“condition,”’ as it is variously styled, through or by 
which the accident happened; but no part of its real 
and controlling cause. It would be the remote, but 
not the proximate cause. O’Brien v. McGlinchy, 68 
Me. 557. 

Here then must be the proper distinction. If the 
hole, or the horse’s fright at the hole, was the proxi- 
mate cause of the injury the plaintiff cannot recover. 
Ifit by chance became merely an agency through 
which another defect operated to produce the injury, 
then he can recover. 

Now whether the fright of the horse at the hole shall 
be regarded as the true and real cause of the accident, 
or only a circumstance which permitted it to happen, 





must depend upon the extent or misconduct of the 
horse. If the horse became by fright unmanage- 
able, substantially freeing himself from the 
control of the driver, and the upset ensued from such 
unmanageableness, then the fright of the horse should 
be regarded as a proximate cause, or one of the proxi- 
mate causes, of the accident. The legal condition of 
the case would be essentially or precisely the same as 
existed in the cases cited. Moulton v. Sandford, 51 
Me. 127; Perkins v. Fayette, 68 id. 152. There were 
two causes in those cases, to produce the accident, for 
one of which the town was not legally responsible. 
So in the case at bar, under the conditions assumed, 
two proximate causes would exist, or if only one ex- 
isted, thenthe fright of the horse would be the sole 
cause of the accident. 

If, however, the horse, while being properly driven, 
upon sight of the hole suddenly started or shied, and 
swerved or sheered a few feet from the direct line of 
travel, and through only a momentary loss of control 
by the driver, threw the wagon into the ditch on ac- 
count of the want of a railing, and the road was defect 
ive for waut of arailing, in such case the misadven- 
ture of the horse should not be considered as causing 
the accident. Every irregularity in the movement of 
a horse is not imputable to some fault or vice. Per- 
fection of conduct is not to be expected. We think it 
was correctly said by Chapman, J., in Titus v. North- 
bridge, 97 Mass. 266, that ‘ta horse is not to be con- 
sidered us uncontrollable that merely shies or starts, 
or is momentarily not controlled by the driver.”’ 

It is not a fault in a horse to be spirited, or to start 
up quickly, or to shy and sheer from objects to a cer- 
tain extent. Such things are very common occur- 
rences, and are to be looked for and expected in the use 
of horses and cannot be prevented or effectually guarded 
against by the owners or drivers of horses. It is not 
unreasonable to drive horses of such description upon 
our public roads. Therefore it would not be reason- 
able to say that the fright of the horse, under such 
circumstances and conditions as we are now assuming, 
hypothetically, to be true, was a proximate cause of 
the plaintiff's injury. There can be no fixed rule de- 
fining proximate cause. Much must depend upon the 
circumstances of each particular case. age v. Buck- 
sport, 64 Me. 53. 

And much depends upon the common sense of the 
thing. Willey v. Belfast, 61 Me. 575. 

It is not an easy thing to establish a general rule as 
to what may be considered unmanageableness of 
horses, and much depends upon the circumstances of 
each case that arises. The distinctions which we 
make in this case are well established by the cases in 
Massachusetts and elsewhere. Titus v. Northbridge, 
supra; Stone v. Hubbardston, 100 Mass. 49; Cushing v. 
Bedford, 125 id. 526; Wright v. Templeton, 132 id. 49; 
Hey v. Philadelphia, 81 Peun. St. 50; Kennedy v. New 
York, 73 N. Y. 365; Nichols v. Brunswick, 3 Cliff. 81; 
2Thomp. on Neg. 1207, and cases in note. 

Upon the motion we are inclined to set the verdict 
aside. In our judgments, it did not belong to the 
plaintiff to complain that the way was defective. He 
knew what the road was. His horse declines to pass 
over it and stopped. He took the risk of forcing the 
horse along. To decide whether, as far as concerns the 
plaintiff, the road was defective or not, we must take 
it as it would have been without any hole in or repairs 
upon the culvert, inasmuch as for that temporary con- 
dition of the culvert the town was not then responsible. 
That element in the description of the road must be 
excluded from the consideration. Probably the jury 
failed to exclude it in forming their conclusion. The 
culvert itself is not complained of. The allegation in 
the writ is, that there was no railing at the side of the 
road, and not that there was none upon the culvert. 
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The plaintiff testified: “It (wagon) dropped off before 
it got to the crossway. It was not the want of a rail- 
ing to the crossway of which I complained. I com- 
plain of the want of a railing where I went into the 
ditch. That was six feet south of the crossway.’’ The 
culvert was of an ordinary character. The opening 
of the culvert was only about two feet wide and seven 
inches in height, covered by a thickness of nineteen 
inches of earth, plank and ties. The road on both 
sides of the culvert was a level, smooth country road, 
twenty-three feet between its ditches. There was 
nothing to prevent travelers using that width of road. 
The plaintiff's vehicle required less than six feet of 
this space. The ditch on the southerly side is the only 
defect complained of. This was but twenty-seven 
inches deep at the most. The plaintiff contends that 
there should have been a railing between the ditch and 
the travelled way. There are many thousands of 
such places within this State. If railings were re- 
quired for them, towns would have extraordinary 
burdens to maintain their roads. The plaintiff had 
twenty-three feet of width of road for his team about 
five feet wide, to pass over in the light of day. We 
feel well assured that some cause other than a defect- 
ive way, for which the town was answerable, produced 
the accident. 
Motion sustained. 





UNITED STATES SUPREME COURT 
ABSTRACT. 


APPEAL—BOND ON—CONSTRUCTION AND EFFECT OF. 
—(1) An appeal bond in an ordinary foreclosure suit 
in the courts of the United States, does not operate as 
security for the amount of the original decree; nor for 
the interest accruing thereon pending the appeal; nor 
for the balance due after applying the proceeds of the 
mortgaged premises; nor for the rents and profits, or 
use and detention of the property pending the appeal; 
but only for the costs of the appeal, and the deteriora- 
tion or waste of the property, aud perhaps burdens 
accruing upon it by non-payment of taxes, and loss by 
fire if not properly insured. It is very doubtful 
whether mere depreciation in market value is any 
cause of recovery on the bond. The practice of the 
English courts and Federal courts as to bonds on ap- 
peal reviewed. Cases cited: Catlett v. Brodie, 9 
Wheat. 553; Stafford v. Union Bank, 16 How. 135; 
Providence Rubber Co. vy. Goodyear, 6 Wall 153; 
French v. Shoemaker, 12 id. 86; Jerome v. McCarter, 
21 id. 17; Ex parte French, 100 U.S. 1; Bailey v. Bax- 
ter, 1 Mass. 156; Respublica v. Nicholson, 2 Dall. 256; 
Supervisors of Wayne v. Kennicott, 103 U. S. 554. (2 
Where an appeal bond, instead of following the words 
of the statute ‘‘ that the plaintiff in error or appellant 
shall prosecute his writ or appeal to effect, and if he 
fails to make his plea good, shall answer all damages 
and costs,’’ superadds that he shall also ‘‘ pay for the 
use and detention of the property covered by the 
mortgage in controversy during the pendency of the 
appeal,’ these words will be rejected, and the bond 
will be construed as having its ordinary and proper 
legal effect ; the judge taking the bond having no right 
to require such an addition tothe condition of an ap- 
peal and supersedeas. Sanders v. Rives, 3 Stew. (Ala.) 
109; Gardner v. Wovudyear, 1 Ohio, 170. This case dis- 
tinguished from those in which official bonds and 
bonds given to the government for the purpose of en- 
joying some office or privilege have been sustained as 
contracts at common law. Omaha Hotel Co. v. 
Kountze. Opinion by Bradley, J. 

[Decided May 7, 1883.] 


ARMY—PAY OF RETIRED OFFICERS SUBJECT TO LEG- 
ISLATION.— Under section 32 of the act of Congress of 





July 28, 1866 (ch. 299, 14 U.S. Stat. at Large, 337), a 
colonel of cavalry in the army was retired in June, 
1868, with the rank and retired pay of a major-general, 
because that was the rank of the command held by 
him when he was wounded. Under the act of March 
3, 1875 (chap. 178, 18 Stat. at Large, 512), his retired 
rank and pay were changed to those of a brigadier- 
general, that being the actual rank held by him when 
he was wounded. eld, that his being retired with 
the rank of a major-general did not confer on him the 
office of a major-general, and that Congress had power 
to change his retired rank and pay. The pay of retired 
officers is a matter entirely within the control of Con- 
gress, and so is their rank. Wood v. United Stales. 
Opinion by Blatchford, J. 

[Decided April 16, 1883.] 


JURISDICTION—OF FEDERAL COURT—CITIZENSHIP 
OF PARTIES.—If a promissory note, negotiable by the 
law merchant, is made by a citizen of one State toa 
citizen of thesame State, and secured by a mortgage 
from the maker to the payee,an indorsee of the note can 
since the act of March 3, 1875, ch. 137 (1 Sup. R. 8. 173), 
sue in the courts of the United States to foreclose the 
mortgage, and obtain a sale of the mortgaged property. 
It was held in Sheldon v. Sill, 8 How. 441, that such a 
suit could not be maintained under the eleventh sec- 
tion of the judiciary act of 1789, because in equity the 
mortgage was but an incident of the debt, and as the 
indorsee could not sue on the note, he could not sue 
to enforce the mortgage. The language of the court is 
this (p. 450): ‘*The complainant in this case is the 
purchaser and assignee of asum of money, a debt, a 
chose in action, not of a tract of land. He seeks to 
recover by this action a debt assigned tohim. He is 
therefore the ‘assignee of a chose in action,’ within the 
letter and spirit of the act of Congress under consid- 
eration, and cannot support this action in the Circuit 
Court of the United States, where his assignor could 
not.” This clearly implies that if a suit could be 
brought on the note, it could for the foreclosure of the 
mortgage, should there be no other objection to the 
jurisdiction than the citizenship of the payee and 
maker. In the judiciary act of 1789 it was expressly 
provided that the Circuit Courts could not take cog- 
nizance of a suit to recover the contents of any prom- 
issory note or other chose in action in favor of an 
assignee, unless a suit might have been prosecuted in 
such court to recover the contents, if no assignment 
had been made, except in cases of foreign bills of ex- 
change. The act of 1875 however removes this re- 
striction in suits on “ promissory notes negotiable by 
the law merchant; ’’ and now the jurisdiction in such 
suits is made to depend on the citizenship of the 
parties as in other cases. Tredway v. Sanger. Opin- 
ion by Waite, C. J. 

(Decided April 23, 1883.] 


NATIONAL BANK—CRIMINAL ACT BY OFFICERS OF— 
U.S. R.8., §§ 5209 AND 5239—REQUISITES OF INDICT- 
MENT.—(1) Section 5209,U.S. R.S. is as follows: ‘‘Every 
president, director, cashier, teller, clerk, or agent of 
any” National banking “association who embezzles, 
abstracts, or willfully misapplies any of the moneys, 
funds, or credits of the association, or who without 
authority from the directors issues or puts in circula- 
tion any of the notes of the association, or who with- 
out such authority issues or puts forth any certificate 
of deposit, draws any order or bill of exchange, makes 
any acceptance, or assigns any note, bond, draft, bill 
of exchange, mortgage, judgment, or decree, or who 
makes any false entry in any book, report, or state- 
ment of the association, with intent in either case to 
injure or defraud the association or any other com- 
pany, body politic or corporate, or any individual per- 
son, or to deceive apy officer of the association or any 
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agent appointed to examine the affairs of the associa- 
tion; and every person who, with like intent, aids or 
abets any officer, clerk, or agent in any violation of 
this section, shall be deemed guilty of a misdemeanor, 
and shall be imprisoned.” Held, that an indictment 
under such section for making a false entry must con- 
tain the following averments, viz.: 1. That the ac- 
cused was the president or other officer of a National 
banking association, which was carrying on a bank- 
jog business. 2. That being such president or other 
officer, he made in a book, report, or statement of the 
association, describing it, a false entry, describing it. 
3. That such false entry was made with intent to 
injure or defraud the association, orto deceive an 
agent, describing him, appointed to examine the 
affairs of the association. 4. Averments of time and 
place. It is not an objection to the indictment that it 
does not contain an averment that the false entry was 
made ‘in an account of, and in the due course of bus- 
iness of the bank.’’ Neither of these averments is re- 
quired. Nor is it that the entries as set out are unin- 
telligible without explanation. Rex v. Gripe, 1 Ld. 
Raym. 256; Rex v. Aylett, 1 T. R. 63; Rex v. Taylor, 
1 Camp. 404; Reg. v. Virrier, 12 A. & Ell. 317; Mix v. 
Woodward, 12 Conn. 262; Van Vechten v. Hopkins, 5 
Johns. 211. (2) Anindictment under the section re- 
ferred to charged that the defendant, being president 
of the association, paid to acertain person unknown 
the sum of $2,400 of the moneys of the association in 
the purchase of forty shares of its capital stock, which 
stock so purchased, was held by the defendant in trust 
for the use of the association, and the same was not 
purchased to prevent loss on any debt theretofore con- 
tracted with the association in good faith, and that so 
the defendant did willfully misapply the moneys of the 
association with intent to injure and defraud the as- 
sociation. Held, that the indictment was insufficient 
as not charging an offense and also for repugnancy. 
The willful misapplication of the moneys and funds of 
the banking association, which is made an offense by 
section 5209 means something different from the acts 
of official maladministration referred to in section 
5239, aud it must be a wilful misapplication for the use 
or benefit of the party charged, or of some person or 
company other than the association, with intent to 
injure and defraud the association or some other body 
corporate or some natural person. (3) An indictment 
under said sections charged that the defendant, being 
president of the association, willfully misapplied its 
moneys and funds by buying therewith certain shares 
of its stock, with intent to injure and defraud the as- 
sociation and certain persons tothe grand jurors un- 
known. Held, insufficient as not negativing an excep- 
tion in the statute that a purchase of shares by a bank 
may be made to prevent loss of a debt previously con- 
tracted. The rule of pleading, as laid down, is that 
“when a statute contains provisos and exceptions in 
distinct clauses it is not necessary to state in the in- 
dictment that the defendant does not come within the 
exceptions, or to negative the provisos it contains. On 
the contrary, if the exceptions themselves are stated 
in the enacting clause, it will be necessary to negative 
them in order that the description of the crime may 
in all respects correspond with the statute.”’ 1 Chitty 
Crim. Law, 283, b. 284. Thus where a statute declared 
that if one on the Sabbath day ‘shall exercise any 
secular labor, business, or employment, except such 
only as works of necessity and charity, he shall be 
punished,”’ etc., a negative of the exception was held 
indispensable. State v. Barker, 18 Vt. 195; see also 
Commonwealth v. Maxwell, 2 Pick. 139; 1 East P. C. 
167; Spieres v. Parker, 1 T. R. 141; Gill v. Scribens, 7 
T. R. 27; 1 Bishop Crim.‘Pro., § 636. United States v. 
Britton. Opinion by Woods, J. 

[Decided March 30, 1883.] 





NATIONAL BANK—CRIMINAL ACT BY OFFICER OF.— 
If an officer of a National banking association, being 
insolvent, submits his own note, with an insolvent in- 
dorser as security, to the board of directors for dis- 
count, and they knowing the facts, order it to be dis- 
counted, the use by the officer of the proceeds of the 
discount for his own purpose is not a willful applica- 
tion of the funds of the bank rendering him liable to a 
criminal prosecution. United States v. Britton. Opin- 
ion by Woods, J. 

[Decided March 30, 1883.] 


ES 
GEORGIA SUPREME COURT ABSTRACT. 


CORPORATION — RAILROAD COMPANY — ULTRA 
VIRES.— A railroad company cannot without special 
legislative authority alienate its franchise, or property 
acquired under the right of eminent domain, or es- 
sential to the performance of its duty to the public, 
whether by sale, mortgage or lease. If a legislative 
authority to lease is shown, in order for the lessor 
company to be relieved from liability for the acts of 
the lessee in operating the leased railroad, it must be 
further shown that an express exemption from such 
liability was granted by the legislature. Singleton v. 
South Western Railroad Co. Opinion by Crawford J. 
(Decided May 1, 1883 ] 


MASTER AND SERVANT — NEGLIGENCE — SERVANT 
LEAVING STATION WITHOUT AUTHORITY.— Plaintiff 
was employed by defendant to wrap soap ata table to 
which wrappers were to be brought. She was paid by 
the piece. Outside of work hours she chose to leave 
her proper place and hunt for wrapping paper which 
had been temporarily removed from her vicinity; in 
going for the paper she fell into a vat and was injured. 
It appears that the contract with plaintiff was that 
she should stand at the table and wrap soap, and that 
wrappers were furnished her. Held, that under the 
circumstances no duty was on defendant to notify 
plaintiff of the existence of the vat or to inclose the 
same to prevent her falling therein. Neff v. Brown. 
Opinion by Crawford J. 

Decided Feb. 21, 1883]. 


SPECIFIC PERFORMANCE—STATUTE OF FRAUDS—SALE 
BY AUCTIONEER.— Where a contract is in writing, is 
certain and fair in all its parts, is for an adequate con- 
sideration and capable of being performed, it is just as 
much a matter of course for a court of equity to 
decree its specific performance as for a court of law to 
give damages for its breach. Upon asale at auction 
the statute declares that the auctioneer is the agent of 
both seller and bidder, if his entries are legally made. 
If it be shown that the entries by the auctioneer of 
the bids made were correct, then they will be held to 
constitute a written contract of purchase, and such 
contract will be enforced under the conditions above 
stated. (2.) Where the specific performance would be 
decreed at the instance of one of the parties it will be 
so decreed at the instance of the other, although the 
relief sought by him is merely in the nature of acom- 
pensation in damages or value. Jacheus y. Nicolson. 
Opinion by Crawford J. 

[Decided May 1, 1883.] 


STATUTE OF FRAUDS—PROMISE TO PAY DEBT OF AN- 
OTHER.—(1.) Where B. is the debtor of A. and C. the 
debtor of B., and by agreement of the three, C. as- 
sumes the debt of B. to A. on condition that B. is to 
be released, and B. is released, the agreement is not 
within the statute of frauds. The promise of ©. is an 
original undertaking to pay, and not one to answer 
the debt. default or miscarriage of another. (2.) If the 
debt of B, to A, arise from an agreement on the part 
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of B. to pay part of an execution against A. and B., 
and C. agrees to settle B.'s debt at a fixed time on 
condition of B.'s release by A., and he is released, then 
it is not necessary to show that A. has paid the exe- 
cution before he brings suit against C., but only that 
the suit be brought after ©. fails to comply with his 
promise to A. Sapp v. Faircioth. Opinion by Craw- 
ford, J. 

[Decided March 20, 1883.] 


UNDERTAKING — CLERICAL ERROR WILL NOT INVAL- 
IDATE — SURETYSHIP — AMENDMENT.— Where it ap- 
peared that a magistrate who took a bond for an ap- 
peal, added “‘ attorney ’’ instead of “‘ security ’’ to the 
name of one intending to sign the bond as security, 
and also by mistake mentioned said person in the body 
of the bond as attorney-at-law instead of attorney in 
fact; the appellant being sick and the surety being au- 
thorized and intending to sign the bond as attorney in 
fact for appellant as well as surety, and having actu- 
ally signed both the appellant’s name and his own, it 
was not error to hold that said appeal bond might be 
amended to conform to the facts. If no harm be done 
the other party, and the appeal be entered in good 
faith the appeal bond is always amendable. Mann v. 
Hendrix. Opinion by Jackson, C. J. 

[Decided Feb. 20, 1883]. 


—_————___—_—_. 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

AGENCY—EVIDENCE OF.—The authority of an agent 
cannot be established by proof of the declarations of 
the agent. Clark v. Baker, 2 Whart. 340; Chambers v. 
David, id. 44; Jordan v. Stewart, 11 Harris, 244; 
Grim v. Bonnell, 28 P. F. Smith, 152. Owens v. Evans. 
Opinion by Greene, J. 
[Decided Oct. 5, 1882]. 


CONTRACT — PAYABLE IN GOLD COIN—USURY.— A 
contract payable in gold or silver coin must be paid in 
such coin or its equivalent in notes. Dutton v. Pail- 
ard,2 P. F. Smith, 109; Bronson v. Rhoads, 7 Wall. 
229; Trebilcock v. Wilson, 12 id. 687; The Vaughan, 14 
id. 258. Were the law otherwise, neither the govern- 
ment, the banks nor the people, could procure coin 
for their respective needs if it was selling ata prem- 
ium, and such a payment is not usurious. JIssett v. 
Caldwell. Opinion by Paxson, J. 

(Decided Oct. 2, 1882.] 


LEASE — HOLDING OVER — IMPLIED CONTRACT.—If a 
landlord elect to treat one holding over as a tenant, 
he thereby affirms the form of tenancy under which 
the tenant previously held. If that was a tenancy by 
the month, it will presumptively so continue. The 
landlord cannot impose a longer term, nor one radi- 
cally different from the former. If the lessee enters 
as a tenaut by the year, and holds over, it is optional 
with the landlord either to treat him as a tenant from 
year to year oras a trespasser. Hemphill v. Flin, 2 
Bar, 144. It is true, for some purposes the lessee for 
any certain time less than a year is recognized asa 
tenant for years; 2 Bl. Com. 140; Shaffer v. Sutton, 5 
Binn. 228. Hollis v. Burns. Opinion by Mercur, J. 
[Decided Oct. 2, 1882.] 


PARENT AND CHILD—NO IMPLIED CONTRACT BE- 
TWEEN, AS TO SERVICES OR SUPPORT. — Ordinarily 
parents and children do not expect to pay or receive 
payment for acts of kindness to each other, nor do 
other members of a family. For services rendered by 
members of a family to each other no promise is im- 
plied for remuneration, because they are not performed 
in the expectation, by either party, that pecuniary 





compensation would be made or demanded. No action 
can be maintained for such services in the absence of 
an express contract or engagement to pay for them. 
Updike v. Titus, 2 Beasly, 151; Smith v. Milligan, 43 
Penn. St., 107; Butler v. Slam, 50 id. 456; Douglass’ Ap- 
peal, 82 id. 169. Frequently it has been said that “ re- 
lationship, either by consanguinity or affinity, is a fact 
which tends to rebut the presumption which the law 
raises, that a promise to pay is intended when personal 
services are rendered.’’ But alone it does not over- 
come that presumption, except in the case of parent 
and child. In all other cases there must be evidence 
beyond relationship that the creation of nu debt was 
intended. The nearer the relationship the less expec- 
tation of payment and greater strictness of proof to 
overcome the presumption. And where the parties 
are members of the same family the relationship ex- 
cludes the implication of a promise. An instance of 
such exclusion is Duffey v. Duffey, 44 Penn. St., 399. Be- 
tween parent and child the rule is, that there can be 
no recovery for services, boarding or the like, in the 
absence of an express contract to pay therefor. The 
degree of proof to establish it cannot be the same in 
all cases. Nor is a contract for the payment of money 
for services or goods, subject to the same rules re- 
specting its proof as are applied to oral contracts for 
the conveyance or devise of land by a father to his son, 
as was the case in Harris v. Richey, 56 Penn. St., 395. 
When a son continues in his father’s family and ser- 
vice after his majority, as before, he cannot recover 
wages, unless there be direct, clear and positive proof 
of an express contract. But there it has been held es- 
sential that a witness was present with the parties face 
to face and heard their bargain. However, the cir- 
cumstances require much stronger proof to establish a 
contract than when the son had left his father’s home, 
had done business for himself for years, and the father 
requested his return, care and services. In one case 
the circumstances are opposed to the idea of a contract, 
in the other they are corroborative of the father’s dec- 
larations to third persons that the promised his son to 
pay him. The question always is, whether the parties 
contemplated payment and dealt with each other as 
debtor and creditor. A son who takes his decrepit 
parents into his house and supports them is presumed 
to do so from the promptings of natural affection; no 
contract is implied. But if the father, before they go, 
and afterward , repeatedly declares that he was to pay 
for their board, such declarations are evidence, and 
with the circumstances may be so direct and strong as 
to compel belief that he expressly agreed to pay for it. 
Loose declarations made to the son or others will not 
answer. That which may be only the expression of 
anintention to compensate is not evidence of an 
agreement to compensate. If he intended to pay, 
and often said so to others, he was not bound. It must 
appear that he purposed to assume a legal obligation, 
capable of being enforced against him. A mother 
made a visit to her sonina distant State, remained 
some months and died there. She said that she in- 
tended to pay what was right for her boarding. It 
was held that “ there is nothing like evidence of a con- 
tract in that.’’ Lynn v. Lynn, 29 Peun. St., 369. Miller's 
Appeal. Opinion by Trunkey, J. 


(Decided Oct. 2, 1882.] 
——_>___—_ 


CORRESPONDENCE. 


INTEREST AFTER MATURITY. 
Editor of the Albany Law Journal: 
In the communication (27 Alb. L. J., page 197) we, 
without any endeavor or design to discuss on which 
side of the question the ‘‘ better’’ reason was to be 
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found, only intended to collect the cases in our own 
State, decided since the act of 1879. “‘ Simply that and 
nothing more,’”’ and because the court had in every 
case failed to consider an authority which to us seemed 
“ decisive,’’ we ventured to call attention to the fact, 
that Hamilton v. Van Rensselaer had been overlooked. 

Three months have passed and gone,and now the news 
comes from ‘“‘ Aurora” that we are “clearly misled” 
as to the effect both of that case and also the one in 
44N. Y. 

In reply, we would say that ‘“S.”’ “misleads” 
when he quotes as the language of the Court, 
words taken from the mouth of cownsel and which the 
court effectively answers. Being an earnest seeker after 
that which will give “light’’ unto our legal under- 
standing, and welcoming it from whatever source it 
comes, we have again consulted the case, to find 
wherein we were ‘‘ misled,” and what was really de- 
cided therein, and the result is, that our first impres- 
sions are strengthened, and we are still of the opinion 
that it decides the point at issue, in principle, and in 
favor of the statutory rate after maturity. 

In Hamilton v. Van Rensselaer the sole question 
was as to the liability of the guarantor to pay the in- 
terest (as interest) which had accrued since maturity. 
There were two grounds upon which it might be held 
that he was not so liable: 

1. Being a guarantor he had ‘“‘aright to insist that 
his liability should not be extended beyond its precise 
terms.’’ (p. 245). 

But the court preferred to place its decision on the 
(2) broad ground, ‘“‘that by the plain and ordinary 
meaning of the language used in the contract ’’ the in- 
terest accruing after maturity, by whatever name it 
might be called, ‘‘ was not in the contemplation of the 
parties at the time, and was not the interest specified 
and provided for in the defendant’s contract,’’ and 
therefore it could not be recovered by virtue of the 
contract. See opinion, p. 247. 

Now of course the case did not decide, whether in- 
terest after maturity shonld be given at the contract 
or statutory rate; nor was it necessary so to do; the 
question was not in the case, but it does decide, that 
where a party had agree to pay a certain sum, with in- 
terest at a given time, the interest accruing after ma- 
turity, ‘‘is not in the contemplation of the parties:” 
That question was in the case and it was the only one. 

Will not the rule of interpretation as thus laid down 
be applicable to the usual contract for the payment of 
principal and interest in any case that may be brought 
to the court of last resort? 

And should a case involving the question be taken 
to the Court of Appeals, we maintain that Hamilton v. 
Van Rensselaer is an authority for the position that by 
the contract no interest after maturity is recoverable at 
all, and if that be so, what need to consider what the 
rate shall be? 

Let us now consider the authorities cited by ‘‘S.” 
to uphold the contract rate. 

But two of them sustain it fairly. 60 How. 9, and 27 
Alb. L. J. 154. Prouty v. Lake Shore, 26 Hun, 546, was 
the case of a judgment recovered prior to the passage 
of the act of 1879, and it was held not to be affected 
thereby, and is clearly distinguishable from the case of 
a contract between parties not yet merged in judgment. 

In the case of Smith v. Hathorn, 25 Hun, 159, there 
“ being a difference of opinion between the members 
of the court, it was thought best to follow the decision 
of the Gen. Term, lst dept., in Erwin v. Neversink, 23 
Hun, 578.’’ That case has since been overruled in Salter 
v. Utica, etc., 86 N. Y. 401. 

In the case in 10 Paige, 49, the contract called for in- 
terest at ess than the legal rate, and it was held, that 
it might be presumed, that the same rate was to con- 
tinue, as part of the contract. 





The same may be said of Rouse v. Northern Ins. Co., 
12 Week. Dig. 85, and we might add Sullivan v. Fos- 
dick, 10 Hun, 181. On the theory of an implied 
agreement, or that the contract continued, they were 
correctly decided; if on the other hand there was no 
continuing contract, then the interest should have been 
given at the statutory rate, as damages. 

Every case cited in Wait’s Law & Pr. has been ad- 
verted to. 

The citation from 2 Vern. Chy. 145, is a particularly 
unfortunate one. S. says that ‘the discussion of this 
precise point resulted in dissenting opinions.” 

We may be “‘ misled ”’ as to what an opinion decides, 
but we don’t find opinions where there were none 
given. 

The facts of that case were these: A mortgage was 
given in 1650 with interest at 8 percent. In 1660 the 
rate was changed by statute to 6 percent, but the 
mortgagor continued to pay at the old rate for several 
years; on a bill to redeem he wanted 2 per cent of the 
interest since 1660 to be applied in discharge of the 
principal, but the chancellor ‘ was of opinion that the 
8 per cent being paid and received as interest, no part 
of it ought to be applied to sink the principal and that 
the statute had no retrospect beyond 1660.’ On the 
bill of review ‘‘ Lords Rawlinson and Hutchins held 
that the statute made it unlawful to take more than 6 
per cent upon any contract whether made before or 
after the act of Parliament.’’ ‘‘ Lord Trevor, being 
there was a decree already made in it, would not re- 
verse it.’’ Although the case was decided nearly 200 
years ago, yet the action of my Lord Trevor suggests 
many a “ modern instance.” 

However, the case having been decided on the ground 
that the statute was retrospective, is no authority, 
for the reason that the act of 1879 does not ‘‘in 
any way affect any contract or obligation made before 
the passage of this act.”’ 

“8.” has evidently been ‘ misled ’’ by a “‘ preponder- 
ance of authority.” 

The reason given for allowinginterest after matur- 
ity at the contract rate is that “itis part of the con- 
tract and incident to the debt,” “it continues as part of 
the unimpairable obligation,” or as has been suggested 
(21 Alb. L. J. 47) that there was ‘tan implied agree- 
ment that the old rate is to continue while the money 
remains unreturned—somewhat like the implication, 
that rent, payable by a tenant for having possession ot 
the property after the term named in the lease is out, 
is the same as before.’’ 

Now, the above rule carried out, works a hardship. 
To illustrate: Suppose that the contract was not only 
silent as to interest, but thereby it was expressly 
agreed that no interest was to be paid. On failure to 
pay, if the contract is to govern, no interest could be 
recovered until it was mergedin judgment for the 
reason, that by implication no interest was to be had 
after maturity. 

In considering the reasons why the statutory rate 
should prevail, we submit the following: In Suther- 
land on Damages (vol. 1, p. 544), it is said: 

**A contract for the payment of money at a definite 
future time, with a stipulation for the payment of in- 
terest at a specified rate, stands, if not performed, 
after the date fixed for the payment of the principal, 
simply as a chose in action. The contract has then 
no future; the time has elapsed for performance; there 
remains but aright of action for damages. There is 
no continuiny contract to pay interest in any other 
sense than there isa continuing contract to pay the 
principal. The promise was, as to both, to pay ata 
day which is past.” 

Now, what is the difference, in legal effect between a 
promise by A. made on the 3lst day of Dec. 1876, 
to pay B. $500 in three years with interest at 7 per 
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cent, and a promise to pay $605 in three years from that 
date? Suppose that when pay day arrives A. fails 
to pay, what are B.’s rights; and if he brings suit, 
what does he recover? By A.’s failure to pay, 
B. is unquestionably damnified to the tune of $605, 

If the doctrine laid down by Mr. Sutherland, which 
is so tersely and aptly stated, is sound, and we 
think it consonant with both principle and reason, all 
that B. has, is a chose in action, as a result of 
A.’s breach of contract; and he is entitled to re- 
cover damages therefor, the measure of which is the $605 
and interest thereon, at the legal rate, for ‘‘ money like 
the staples of commerce is, in legal contemplation, 
always in market, and procurable at the legal rate of 
interest.”’ 1 Sutherland on Damages, 128. 

“On a contract for the mere payment of money, the 
unpaid principal, together with the stipulated, or after 
maturity the lawful rate of interest, is the measure of 
damages.”’ 1 Sutherland on Damages, 128. 

In Van Rensselaer v. Jewett,2 N. Y. 135, Judge 
Bronson delivering the opinion of the court, said “that 
a man who breaks his contract to pay a debt, shall in- 
demnify the creditor, so far as that can be done, by 
adding interest to the amount of damage which was 
sustained by the breach.’’ See also Brainerd v. Jones, 
18 N. Y. 35; Adams v. Fort Plain, 36 N. Y. 261. 

The seeming conflict in the decisions of the U. S. Sup. 
Ct. is easily reconciled by bearing in mind the 
language of the court in Holden v. Trust Co., 100 U. 8. 
R. at page 73, “the rule heretofore applied by this 
court under the circumstances of this case has been to 
give the contract rate up to the maturity of the con- 
tract, and thereafter the rate prescribed for cases 
where the parties themselves have fixed no rate. * * * 
Where a different rule has been established, it governs, 
of course, in that locality. The question is always one 
of local law.” 

In the case of Cromwell vy. County of Sac., 96 U. 8. 
at page 60, the court (in referring to the Iowa stat- 
ute), said parties may agree in writing for any rate of 
interest not exceeding ten percent a year, and that 
any judgment or decree thereon shall draw the rate of 
interest expressed in the contract ‘and again at page 
61.” By the settled law of Lowa, as established by re- 
peated decisions of her highest court, contracts draw- 
ing a specified rate of interest before maturity draw 
the same rate aflerward. 

The reason why in the Cromwell case interest was al- 
lowed after maturity at the contract rate, and in 
the Holden case at the statutory rate, was that 
‘except where the Federal Constitution and laws are 
concerned, the courts of the United States in passing 
upon the Constitution and statutes of a State conform 
to the settled construction of them by the highest 
State court.”” Town, etc., v. Perkins, 94 U. 8. 260, 

“If therefore different interpretations are given in 
different States to a similar local law, that law in effect 
becomes by the interpretations, so far as it is a rule of 
action, a different law in one State from what itis in 
the other.” Christy v. Pridgeon, 4 Wall. 203. 

So that in reality the decisions of the U. S. Supreme 
Court should carry with them no greater weight as au- 
thority than do the adjudications of the State courts 
which are brought there for review. 

lt is submitted therefore, that in the light of princi- 
ple and authority, the rule that after a breach of con- 
tract to pay money, interest is to be given as damages, 
and at the statutory rate, bath in it the “‘ better rea- 
son.” Yours, ete., 

ALBANY, June 30, 1883. J.T. Cook. 


A CORRECTION. 


Editor of the Albany Law Journal: 
The latest number of the ALBANY LAW JONRNAL, 
(June 23,) contains the following sentence (p. 483): 





Until now there has been no journal in any part of the 
world (except the Medico-Legal Journal) devoted ex- 
clusively to this subject. 

Will you allow me to correct this, and to state that 
the library of the physicians to the German Hospital 
and Dispensary of this city contains the following 
periodicals: 

1. Friedreichs Blitter fur gerichtliche Medicin, 
since 1864, edited in Nuremberg, founded as Frie- 
dreichs Blitter fiir gerichtliche Anthropologie, 1858. 

2. Vierteljahrschrift fiir gerichtliche und &ffentliche 
Medicin by F. L. Caspar, Berlin, since 1860, now 
edited as Vierteljahrschrift fur gerichtliche Medicin 
und Offentliches Sanitaetswesen by H. Eulenberg, 
Berlin, (since 1872). 

Yours very respectfully, 
FREDERICK HEPPENHE! MER, M. D. 


DISTURBANCE OF 
RIGHrTs. 
Editor of the Albany Law Journal: 

The later legislation, and most recent decisions of 
our court of highest resort, seem fraught with peril to 
the rights of the wife and widow. It has been gen- 
erally supposed that the enlightened sentiment of 
nearly four decades past, voiced by legislation, had re- 
moved the common law disabilities of the feme covert 
and swept away the rubbish of fiction with which the 
feudal system incumbered the relation of baron and 
feme. But as we understand the present status of the 
married woman, she is substantially relegated by re- 
cent legislation and judicial authority to an existence 
merged in that of her husband, or at least suspended 
during coverture. Is not some legislation imperatively 
demanded, which shall make plain to the lawyer and 
layman just what her rights and obligations are? Shall 
she not be permitted to take and hold property, real 
and personal—from whatever source derived; to 
make and have the benefit of contracts, irrespective of 
the person with whom made; to maintain all rights of 
action in the same manner, and with the same effect 
as though she were unmarried. Such legislation pro- 
perly guarded need not destroy the unity of person of 
husband and wife, but it should, we think, relieve the 
wife from the thraldom fastened upon her by the com- 
mon law. 


RECENT MARRIE.» WOMEN’S 


———__>___—_——_—- 
COURT OF APPEALS DECISIONS. 


7". following decisions were handed down at 
Saratoga Springs, Friday, June 29, 1883. 
Judgment affirmed with costs—People ex rel. Flani- 

gan v. Board of Police Commissioners.——Order af- 

firmed with costs—In re Lehigh Valley Railroad Co. 
to cross tracks of New York Central and Hudson 

River Railroad Company. 

Court adjourned till Oct. 1st. 

—\—>____ 

NOTES. 
N the 34th volume of New Jersey Equity Reports, 
we find no less than ten instances of a unanimous 
reversal by the Court of Errors and Appeals. Con- 
sidering that this court is composed of sixteen judges, 
this is the most remarkable record that has met our 
eyes ina long time. —— The American Law Register 
for June contains a leading article on Survival of Ac- 
tions, by John D. Lawson; also the following cases in 
full: Scarf v. Jardine (House of Lords), on liability of 
retiring partner, with note by Marshall D. Ewell; 

Carton v. Illinois Central R. Co., (Iowa), on legislative 

regulation of inter-State railroad freights, with note 

by Adelbert Hamilton; Langdon v. Union Mutual 

Life Ins. Co. (U. 8. Circuit Court, Michigan), on wager 

life policies, with note by Lawrence Lewis, Jr.; Henry 

v. Koch (Kentucky), on easement of support, with 

note by W. W. Thornton. 
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CURRENT TOPICS. 


N another column we give some extracts from the 
report, made on the 28th ult., Mr. William 
Reinecke, of Louisville, Ky., to the Kentucky State 
Bar Association, on the subject of Codification. We 
wish we had space to publish the whole of this 
perfectly admirable paper, — the most admirable in 
ability and temper that we can now recall on this 
momentous subject. In these extracts we have not 
been able te include all the gleams of wit which 
irradiate the essay. We join the learned and brilliant 
writer in his adoption of Ajax’ aspiration: ‘‘ If we 
must die, may we at least perish in the light; with 
him we are thankful that although we may be 
surprised *‘ by a manuscript opinion of the Kentucky 
Court of Appeals, disentombed by the industry of 
opposing counsel from its merited rest in a musty 
bundle of appeal papers,” ‘‘ at least we can not be 
knocked out of time by the specter of an unwritten 
judicial utterance of King Stephen or Thomas a 
Becket ;” and we agree with him that ‘‘ our case law 
is chacs, tempered only by the United States Digest.” 
Mr. Reinecke writes us: ‘‘The subject was so new 
to the members in attendance that I did not feel at 
liberty to press it for action, and is was accordingly 
postponed to the session of the next year for discus- 
sion and to be voted upon. The expressions of opinion 
are very encouraging, but I can only now appreci- 
ate properly the great service which the ALBANY 
Law JourNAL has rendered and yet renders to the 
legal profession and to the people at large in agitat- 
ing the question of codification. The work of your 
journal is beginning to tell, and this State will surely 
range itself with those in favor of that reform of the 
law.” 


The Marine Court of the city of New York has 
been legislated out of existence, and the City Court 
has taken its place. This court originated in 1787 
as the Justices’ Court, holding that title until 1819, 
when it was named the Marine Court. It was unre- 
stricted in its jurisdiction of marine cases, and it 
naturalized foreigners until 1849. Among the 
distinguished men who sat on its bench, says the 
Daily Register, were William Johnson, the reporter, 
John Wells, a leading lawyer of his day, and Chief 
Justice Fones; but the Register is rather astray in 
describing Noah Wheaton as ‘‘the author of 
Wheaton’s International Law.” The Register prints 
two interesting letters written in 1824 and 1825 by 
Judge Scott, of that court, and Mr. Tardy, its clerk, 
to Mr. Crolius, then speaker of the Assembly, pro- 
testing against a proposed bill extending the 
jurisdiction of justices to $100, on the ground that 
it ‘* would entirely destroy the Marine Court.” Mr. 
Tardy asserts that ‘‘the swarm of petty lawyers (I 
might call some of them, with a great deal of 
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propriety, pettifoggers), who infest this city, are all 
united in a hue and cry for the destruction of the 
Marine Court, because in it their enormous costs and 
high fees are clipped.” 


Mr. Bright, in a recently published letter, says: 
‘¢ A man may have a legal wife in the colonies, and 
another legal wife in England. He may bring his 
Canadian legal wife to England, where, when she 
touches our shores, sheis not a legal wife, and where 
her children born here are not legitimate. If you 
can justify this I will not argue with you.” Upon 
this the London Law Journal remarks: ‘‘ The state 
ment may or may not be justified, on the ground 
that we are not bound to alter our laws to suit the 
taste of those who visit us, but it may safely be 
traversed. If a Canadian, married to a deceased 
wife’s sister in Canada, were to come to England, 
his wife would not cease to be his legal wife, and 
his children born here would be legitimate. In fact, 
the legality of a man’s marriage does not depend on 
the place where he happens to be, or the legitimacy 
of his children on the place where they are born, It 
depends on his domicile at the time of his marriage. 
A man is not married and unmarried as he crosses a 
frontier.’ ‘When a politician puts his views on 


legal grounds, he should be sure his grounds are 
legal.” And yet the House of Lords held, in Brook 
v. Brook, where an Englishman met and married his 
deceased wife’s sister in Denmark, that the marriage‘ 
although not forbidden in Denmark was invalid in 


England. And so, although Mr. Bright’s statement 
was too broad, yet it would have been correct if he 
imagined a Londoner marrying his deceased wife’s 
sister inCanada. That makes a case about as bad 
for the consistency of British laws. 


In an interesting article on English and American 
Lawyers, the London Truth newspaper points out 
that lawyers are much more numerous and impor- 
tant here than there, not only in the law, but in 
politics an@ business. Truth also speaks of the 
superiority of legal education in this country, and 
calls attention to the fact that ‘‘the Supreme Court 
has never wanted a succession of learned judges to 
come after Ellsworth and Marshall.” On the point 
of culture and eloquence Truth says: “If one were 
to examine the history of the Boston and Phila- 
delphia bars, one would see that the connection 
between law and literature has been always close, 
and that if it were not the practice, after the fashion 
of Mansfield, to ‘drink champagne with the wits,’ it 
was the aim of advocates such as Choate and 
Pinckney to prepare themselves by sedulous cultiva- 
tion of literature for forensic success. Here we 
touch another point of contrast. Mr. Justice 
Stephen observes, in his recently published book, 
that eloquence has died out in our criminal courts, 
and he might have added in civil courts also. No 
one at the English bar cultivates with conspicuous 
success the art of which the present Chief Justice 
and his predecessors were masters, and it is need- 
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less to say, it is rather despised by those who are 
not proficient in it. This is different from the 
American bar. An American advocate of repute is, 
as arule, much more fluent and ornate than his 
English brother, and the leaders of the American 
bar, such as Mr. Evarts, aspire to astyle of eloquence 
rarely ventured upon here. The tradition as to this 
art has never been quite the same in the two coun- 
tries. Even florid English forensic speakers, such 
as Talfourd, were simplicity itself as compared with 
the standard set up and followed, say, by Daniel 
Webster. Erskine loved display, and took care, 
it was said, to put in front of him his books, in a 
picturesque heap, before he began to address a jury. 
Even he however was unaffected and unadorned in 
comparison with Pinckney, who addressed, we are 
told, the Supreme Court in the garb of a full-blown 
dandy of the day, bright colored gloves not excepted. 
And this taste, somewhat modified it is true, has 
lasted to the present time. Those who have heard 
the late Dana or Mr. Sumner pleading will agree 
that the forensic style of speaking of the two 
countries is decidedly unlike, and they will not be 
prepared to give off-hand the palm to the English 
style, which, if business-like and to the point, is so 
often slip-shod and so rarely elegant.’’ And yet 
there can be no doubt that legal eloquence has 
greatly declined in this country. Such a scene as 
that when Webster closed his argument in the 
,Dartmouth College case in the United States Su- 
preme Court would now be impossible, for lack of 
audacity if not for lack of eloquence. 


In the current number of our very reliable con- 
temporary, Gibson’s Law Notes, we found an inclosure 
of more than usual interest. It is entitled ‘ Try 
Him, try Him.” On investigation we discovered that 
it was a religious tract. Our first impression was that 
some of our friends among the English bishops had 
sent it to us, being interested in us by our recent 
complimentary remarks upon their part in the 
deceased wife’s sister business. But a moment’s 
reflection showed us that they could hafdly yet have 
read those remarks, to say nothing of responding to 
them. And then wediscovered that the tract isan 
extract from one of Mr. Spurgeon’s sermons. There 
is a cut at the head of it exhibiting an old woman 
and adog. We do not see the application of the 
cut. We have read the tract, and feel bound to say 
that it is a very incoherent, effusive, and incon- 
clusive piece of exhortation. It winds up with 
some verses, in which the poet rhymes ‘ sore” 
with ‘‘ power,” and “intrude” with ‘‘good.” 
The sender should learn that it is not good 
to intrude. We do not feel hard toward the 
sender for mistaking us for irreligious persons, but 
we feel diffident of his good taste. With his permis- 
sion we will forward the exhibit to some one who 
needs it —say Col. Ingersoll, or one of those bloody 
Richmond editors, or to the editor of the Texas Law 
Review, who would fain challenge us to mortal 
combat. 





The recent divorce case of Major Nickerson has 
excited a good deal of comment on account of the 
exceedingly impudent and easy fraud which the 
husband perpetrated on his wife, absent by his con- 
sent and procurement, and has brought into unpleas- 
ant notice the lax divorce law of Pennsylvania. 
Judge Thayer, in pronouncing the opinion of the 
common pleas on setting aside the husband’s decree, 
remarked: ‘‘But the whole subject demands a 
thorough revision at the hands of the Legislature. 
The present laws not only rendered the commission 
of fraud easy, but encourage divorces by the ease 
with which they are obtained, and the collusion 
between the parties which they admit of. Divorces 
for the cause of desertion are so easily arranged 
between the parties that the practical effect of the 
existing laws is to permit all marriages to be dis- 
solved at the pleasure of the parties. The effect of 
such a state of things upon the domestic relations of 
any society in which it exists, and upon public 
morals, is most injurious and contaminating. It is 
remarked by a celebrated English scholar and 
essayist, that for the first four hundred years of 
Rome not one divorce had been granted or asked, 
but in the age succeeding the civil wars men and 
women married with a view to divorce, and divorced 
in order to marry. Thus the very fountain of all the 
household charities was polluted, and after that we 
need not wonder at the assassinations, poisonings, 
and forging of wills, which then laid waste the 
domestic life of the Romans. During the French 
Revolution laws for facilitating divorces were passed 
by the Convention, which enabled any married 
person who desired it to obtain a divorce in six 
months. Laws which render easy the abolition of 
the marriage contract are indicative of corruption, 
disorder, and domestic anarchy in the social relations 
of any people. It is not saying too much to declare 
that the abolition of all laws permitted divorces 
would be better for the people of this State, and pro- 
ductive of fewer evils than the present lax state of 
the laws upon this subject.” 


—————»~—_—_ 


NOTES OF CASES. 


Illinois 


N Coppner v. Pennsylvania Company, 
Appellate Court, March 27, 1883 (Chic. Leg. 
News), the plaintiff, a child four or five years old, 
was injured by the closing of the defendant’s rail- 
way draw-bridge while he was playing near or 


upon it. The court below directed a verdict for the 
defendant, but the Appellate Court held that the 
question of negligence should have been submitted 
to the jury. The bridge was a continuation of a 
public street, and the injury probably took place 
while the plaintiff was within the boundaries of the 
street, but the court declined to put the decision on 
that ground, and observed: ‘‘ But even if we are 
to regard the locus in quo of the injury as being 
wholly upon the private grounds of the defendant, 
we think there was evidence which should have 
been submitted to the jury tending to charge the 
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defendant with negligence The general rule 
doubtless is, that the owner of private grounds is 
under no obligation to keep them in a safe condition 
for the benefit of trespassers, idlers, bare licensees 
or others who come upon them, not by invitation 
either express or implied, but for their own con- 
venience or pleasure, or to gratify their curiosity, 
however innocent or laudable their purpose may be. 
1 Thomp. on Neg. 303. To this rule however there 
are various exceptions, and one well recognized by 
the authbrities is, where the owners of grounds are 
held liable for injuries to children, although tres- 
passing at the time, where, from the peculiar nature 
and exposed position of the dangerous defect or 
agent, the owner should reasonably anticipate such 
injury to flow therefrom as actually happened. In 
such cases it is held that the question of negligence 
is for the jury. See Union Stock Yards, ete. v. 
Rourke, 10 Bradw. 474, and the cases there cited. 
The distinguishing principle upon which all such 
cases rest is, that the persons injured were mere 
children, without judgment or discretion, and likely 
to be drawn by childish curiosity, or the instincts 
of childhood, into places of danger. In the present 
case, the jury should have been left to find from the 
evidence, whether the bridge in question was a 
dangerous structure, from which the defendant 
should reasonably have anticipated such injury to 
happen as the plaintiff actually suffered therefrom, 
and whether the servant of the defendant in charge 
of said bridge, under all the facts and circumstances 
appearing in evidence, used ordinary and reasonable 


care and precaution to prevent the happening of 


such injury. The case of City of Chicago v. Gavin, 
1 Bradw. 302, decided by this court, and afterward 
by the Supreme Court (Gavin v. City of Chicago, 97 
Ill. 66; 8. C., 37 Am. Rep. 99), to which we are 
referred, does not, so far as we can see, conflict in 
the least with the view we have taken in this case. 
In that case there was no charge of negligence in 
operating the bridge, but merely in the manner in 
which it was constructed and maintained. The 
question was simply as to the measure of care re- 
quired of a municipal corporation in the maintenance 
of its bridges, and it was held to be its duty to keep 
and maintain them ina reasonably safe condition, 
but not so as to render injuries to persons using 
them impossible. Here the defendant is a private 
corporation charged with negligence in operating a 
bridge erected by it either on its own grounds or in 
the public highway, fur its own convenience and 
benefit, and the question is, whether there is any 
evidence for the jury to consider, tending to support 
the charge of negligence. The propositions now 
before us being so essentially different in all their 
features, from those involved in Gavin’s case, we are 
unable to perceive the bearing of that decision as 
an authority here.” The case bears astrong resem- 
blance to the turntable cases. See Nagle v. Missouri 
Pacific Ry. Co., 75 Mo. 658; 8. C., 42 Am. Rep. 418. 


In a recent case in the Superior Court of the city 
of New York, Gilman v. McArdie, Judge Freedman 





has held that a trust for saying masses for the repose 
of the soul of a deceased person is void. This is in 
harmony with the English decisions which hold 
such trusts void as being for a superstitious use. 
(See Rhymer’s Appeal, 93 Penn. St. 142; 8. C., 39 
Am. Rep. 736, and note, 738.) But the judge dis- 
cards this doctrine and puts his decision on other 
grounds. He says: ‘I do not hesitate to say that 
the doctrine of superstitious uses, as enforced by the 
courts of England, is against the spirit of our 
institutions and should not be adopted by our courts. 
It is a fundamental principle of our law that a man 
may do with his own as he pleases, provided he 
does not violate the law nor devote his property to 
an immoral use.” (This was the view taken by the 
lower court in Rhymer’s Appeal, where the judge 
said: ‘‘ But a superstitious use can hardly be said 
to exist in this country, where in the absence of any 
State religion there can be no standard of ortho- 
doxy.” But this holding was reversed by the 
Supreme Court.) Judge Freedman after holding 
that the trust is not charitable nor for a pious use, 
continues: ‘‘ The difficulty with the defendant’s 
case is that the trust sought to be created by Mrs. 
Gilman is no trust at all known to law or equity, 
because there is no beneficiary or cestui gue trust in 
existence or capable of coming into existence, under 
the trust, and that if for the reason stated the trust 
fails, the disposition made of the money cannot 
stand because it amounted neither to a gift nor toa 
disposition by last will or testament. Our statutes 
prescribe how the personal property of a person 
dying intestate shall be distributed. They disclose 
a well-defined policy upon that point. They apply 
tu personal property and choses in action of every 
description not actually and finally disposed of by 
the intestate in his life-time in some mode recog- 
nized by the law, and they permit no other dispo- 
sition. Consequently, as there was no will or a gift, 
unless a valid trust was created amounting to an 
actual and final disposition of the money in suit, the 
law steps in and directs where the money shall go. 
Now, as essential to the validity of every trust, there 
must be four things: (1) A subject matter; (2) a 
person competent to create it; (3) one capable of 
holding it asa trustee; and (4) one to whose benefit 
the trust is held. In the present case the first three 
exist, but the fourth does not. * * * The 
beneficiaries are both dead and beyond the reach of 
human law. Their souls are intended as the 
beneficiaries, and the money is to be expended for 
the repose of their souls. But the soul of one who 
has departed this life is incapable of taking an 
interest in the property left behind, nor is it in any 
sense subject to the jurisdiction of any legal tribunal. 
A court of equity protects the rights of the living. 
It cannot extend its jurisdiction to beings which 
cannot be apprehended within the boundaries of the 
realm. For the reason stated the trust sought to be 
created failed for want of a beneficiary. That being 
so, and there having been neither a gift nor a testa- 
mentary disposition, a resulting trust arises, by 
implication of law, under the circumstances of this 
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case, in favor of the plaintiff, as the legal represen- 
tative of the husband of the donor, against the 
defendant, and the defendant must account.” 


It is now held that chasing a woman is not evi- 
dence of an intent to commit a rape upon her or 
injure her. State v. Donovan, Iowa Supreme Court, 
June 14, 1883, 16 N. W. Rep. 206. This was a 
conviction of assault with intent to commit rape. 
The court observed: ‘In the sixth instruction the 
court directs the jury in the following language: 
‘If a man chase a woman, who is alone, in a private 
place, an inference arises that he designs some 
personal injury, and the design must appear, if at all, 
from the other facts and circumstances shown, and 
what injury is designed. If the woman were his 
wife, no inference would arise of intent to commit 
rape; if a daughter, sister, or mother, the inference 
would be very slight; if a stranger, the presumption 
would be stronger, but not conclusive.’ The mean- 
ing of this instruction is that the law raises an 
inference of the defendant’s intent to ravish the 
prosecutrix from his act in chasing her. From the 
act and other facts of the case the jury may have 
found such an intent; but the law raises no pre- 
sumption of such an intent solely from the defend- 
ant’s act in pursuing the prosecutrix. It surely does 
not follow, as a legal presumption, that any specific 
offense is intended bythe simple act of a man 
chasing a woman. It may be done without the in- 
tention to injure her; but the act, with other circum- 
stances, may be considered in order to find the 
intent.” This is in harmony with State v. Massey, 
86 N. C. 658; 8. C., 41 Am. Rep. 478, overruling 
State v. Neeley, 74 N. C. 425; S. C., 21 Am. Rep. 
496, which held that a negro’s chasing a white 
woman was evidence of an intent to commit a rape. 
We are glad to see Iowa ranging herself on the right 
side of this momentous question. Chasing a woman 
may possibly be resorted to only to propose marriage. 


The case of Leavitt v. Searle, lately argued in the 
Supreme Court in the city of New York, raises a 


novel point under the married woman’s acts. The 
action was against a married woman for breach of 
contract of service as an opera singer. The defense 
was that the contract was made without the hus- 
band’s consent and against his wishes, that he re- 
fused to consent to it, and that it is therefore void. 
The defendant contended that changes wrought by 
the acts concern property alone; that the acts have 
not changed the wife’s common-law obligations in 
respect to personal service disconnected from 
property, and that she is incapable of entering into 
a contract tending to deprive her husband of her 
personal service and ‘‘society” without his con- 
sent, The case was decided on other grounds, but 
the question thus raised illustrates the ingenuity of 
counsel. We confess we cannot see how counsel 
can get away from the statute, which expressly 
authorizes the wife to ‘‘ carry on any trade or busi- 
ness and perform any labor or services on her sole 





and separate account,” etc. Opera singing is a 
‘* business,” or at least it is ‘‘labor and services,” 
and it does not deprive the husband of the wife’s 
society, etc., any more than many other vocations. 
The acts of 1848 and 1849 ‘‘ did not change the rule 
of the common law giving the husband the right to 
the services and earnings of the wife, in cases where 
she had no separate estate, and where her labor 
was not connected with the use of her separate 
property. * * * The act of 1860 remedied this 
defect in the prior laws.” Birkbeck v. Ackroyd, 74 
N. Y. 356. The contention of counsel would have 
been unquestionably sound before the act of 1860 
(Burton v. Marshall, 4 Gill, 487; 8. C., 45 Am. Dec. 
171, and note, 175), but we think is no less clearly 
unsound under the statute. 


THE ALABAMA STATE BAR ASSOCIATION. 


HERE is a good deal of interesting matter in the 
‘*Report of the Fourth Annual Meeting of the 
Alabama State Bar Association, November 20 and 
21, 1882.” Mr. David Buell read a paper recom- 
mending the abolition of the Court of Chancery. 
He said: ‘ As acourt of exclusive equity jurisdic- 
tion, it maintains a lingering existence in this coun- 
try in the States of Alabama, New Jersey and 
Delaware. In Mississippi it has been given jurisdic- 
tion of probate business, and in Tennessee and 
Vermont of nearly all civil business. It still exists 
in one county in Arkansas, seven counties in 
Kentucky, and in the city of Richmond, Virginia. 
Thus in thirty-eight States, three hold fast to the 
Chancery Court as it was of old, and is now in 
Alabama. Three States have yoked it with other 
jurisdictions. In three others it is local and special 
only, while in the remaining twenty-nine States it 
either has never had an existence as a separate 
jurisdiction, or it has been merged in courts of 
common-law procedure. The fact that the people 
of so many States, homogeneous with our own in 
every material respect, have discarded separate 
equity tribunals as superfluous and unnecessary, 
furnishes strong presumptive evidence that we could 
profitably dispense with this cumbrous and expensive 
adjunct to our judicial system, That many would 
regret its departure cannot be doubted, especially 
among the older practitioners at the bar, who have 
become so habituated to its peculiar methods that 
the creak of its ponderous machinery is music in 
their ears. * * * Itis true that the moderate, 
easy, go-as-you-please gait of the Chancery Court is 
more agreeable to the average lawyer than the rough- 
and-tumble contests before the court and jury. To 
sit down quietly, and think up what to say, and how 
to say it, and write it down carefully; to scan 
critically at leisure, what an opponent has written, 
and to carefully fortify every position with well 
chosen authorities, is, as the saying goes, ‘a very 
pretty practice,’ which is made still more attractive 
by the liberal recompense of reward which all fee- 
bills provide for services in chancery cases, But 
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courts and methods of judicial procedure are not 
established for the benefit of our profession, but of 
those who are parties litigant therein.” 

The report of the committee on Jurisprudence and 
Law Reform, by Mr. Milton Humes, is mainly taken 
up with the subject of married women’s rights, and 
recommends an enlargement of them. Mr. Humes 
remarks: ‘‘ New York is the Empire State so far as 
commerce and business are concerned; and if her 
people, with all their wealth of personal property, 
which passes by delivery, cannot afford to embarrass 
the free interchange of property by creating in mar- 
ried women a right to it with restricted powers of 
disposition, what shall be said of Alabama, whose 
wealth consists chiefly of real property, the greater 
portion of which belongs to what is called the 
statutory separate estate of married women.” He 
also lays special stress upon the unequal dealing of 
the law as between husband and wife in regard to 
their respective rights in one another’s estates after 
death. He quotes from a communication of Mr. 
Henry St. Paul: ‘‘ But the law—the boasted 
common law inherited from the long-haired barbar- 
ians who swarmed through the forests of Germany — 
that law drives the widow from the home which has 
sheltered her for many, many happy years, and be- 
fore her tears are dried, calls in the distant 
‘collateral heir,’ or ‘next of kin,’ to enter the 
premises hallowed by so many tender recollections. 
But — in the case of the wife if he dies seised of any 
property — the husband fares quite differently, for 


being ‘The Lord of Creation,’ he adjudges to him- 
self, heirs or no heirs, one full half of her person- 
alties, and the enjoyment for his whole life of the 
total income of all her landed estate. The barbarous, 
unchristian and unequal legislation is a stain on our 
statute book and should be blotted out, and the 
mild and tender rule of the civil law substituted in 


its stead. That rule founded on the dignity which 
christianism has imparted to marriage, provides 
that all property acquired during marriage — other- 
wise than by inheritance or donation — shall be held 
the joint property of both husband and wife, subject, 
during his life, to the sole control of the husband, 
but after his death to be liable only for the debts 
contracted during marriage and then equally 
divided, one-half to the surviving husband to the 
same extent they postponed inheritance by the 
surviving wife, one-half to the husband’s heirs, if 
they are in the direct line, but if only collateral, then 
the wife to enjoy a life estate of the other half. 
This is human justice in accord with divine com- 
mands.” 

Mr. A. B. McEachin read a paper recommending 
sundry amendments of the Alabama Code, in which 
he deprecated ‘‘any undue encroachment upon the 
common-law principles of pleadings and practice,” 
and makes the remarkable statement that ‘‘ the New 
York Codes have not fulfilled public expectations, 
and the profession there, so I have been informed 
by a prominent member of the New York bar, would 
gladly be relegated to common-law pleadings again, 
with the necessary modifications.” We deny this 








statement emphatically in every part except that the 
chairman has been so informed. Of the ten thousand 
lawyers of this State there are not probably five hun- 
dred who would be ‘‘relegated” if they could, or who 
would know how to draw acommon-law pleading if 
they were. We should know what locality Mr. Mc- 
Eachin’s information came from even if he had not 
told us. There is a little but active clique of New 
York lawyers who are bitterly opposed to general 
codification, and who think that to be consistent 
they must reflect hostility upon the Code of Practice. 
Upon the subject of general codification the lawyers 
in this State are divided, perhaps somewhat equally, 
but the statement of the prominent New York 
lawyer as to the matter of pleadings and practice is 
perfectly ridiculous. 

Mr. McEachin makes some sensible observations 
upon Reports and Reporters. He says: ‘‘No 
unnecessary facts should be stated; windy briefs 
should be boiled down or omitted entirely; and 
dissenting opinions should not be published.” He 
also says: ‘‘The best judges are those who write 
the briefest opinions.” But this should be taken 
with a grain of allowance. 

Mr. J. Little Smith read an interesting and learned 
essay on ‘* The Trial of Clodius.” 

Mr. William P. Chilton read a paper on ‘‘ Lynch 
Law.” He says: ‘‘It would appear in respect of 
crimes of the most heinous nature, such as rape and 
murder with aggravating circumstances, that arbi- 
trary executions on the nearest limb are fast being 
considered as a right invested with almost the 
requisites and sanctity of a general custom. If 
there be a necessity for such violent proceedings for 
the public safety, then it must be admitted that there 
is a vital defect either in the laws or in the mode of 
criminal procedure. If there be no such defect, 
then the exercise of such unusual power must be 
condemned as a usurpation, and means adopted for 
its prevention.” 

Mr. L. A. Shaver, in a paper on “ Trial by Jury,” 
deprecates the requirement of unanimity. He does 
however see one virtue in it, namely, that it secures 
a discussion. He recommends the adoption of a 
majority verdict in civil cases and a three-fourths 
verdict in criminal cases. Put us down in favor of 
a verdict of nine in civil cases, and a unanimous 
verdict in ail felonies. Mr. Shaver would modify 
jury trial as above suggested, and also ‘‘ by abolish- 
ing the exemption from jury duty of certain honest 
and intelligent classes of our citizens; by raising the 
standard of moral and intellectual qualification of 
jurors; by prescribing perhaps a different mode of 
selection than by lot; by creating additional safe- 
guards to prevent tampering with the jury; by 
providing for accurate copies of the evidence to be 
placed in the hands of the jury when they retire.” 

Mr. Henry St. Paul read a paper emphasizing the 
ideas of his communication above referred to; Mr. 
J. D. Gardner recommended the enactment of a 
bankrupt law ; and Mr. G. L. Smith reported on Legal 
Education and Admission tothe Bar. Speaking of 
the examination papers of the State University on 
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the topic of law, he observes: ‘‘ We doubt if, upon 
their admission to the bar, Lord Coke, Lord Eldon, 
Lord Hale, or Chief Justice Taney could have 
answered the questions contained in one of those 
examinations, and have given with their answers 
the reasons, the history and application of the prin- 
ciples answered.” 

We are glad to see the spirit of legal reform so 
energetic in Alabama as well as in Kentucky. 


SS 


THE PRESUMPTION OF KNOWLEDGE. 


II. 

Rutelll. Persons engaged in a particular trade are 
presumed to be acquainted with the value of articles 
bought and sold therein (a),the names under which they go 
in such trade (b), and the general customs obtaining and 


followed there. (c) 
ILLUSTRATIONS. 


(A.) 

1. A person took some bank bills to a banker .o be 
exchanged for gold, and the banker, after examining 
them, bought them from him ata discount. After- 
ward discovering that one of the bills was worthless, 
be brought an action for the money he had paid for it. 
Held, that he could not recover, there being no evi- 
dence of fraud or knowledge on the customer's part. 
The banker was presumed to be acquainted with the 
value of the bills purchased by him.(1). 


(B.) 

1. D. impSrted into New York a quantity of spelter, 
which under the name of tutenague was exempt from 
duty. The collector however claimed and received a 
duty of 20 per cent thereon, and subsequently D. sold 
the spelter to M. at long price, which by custom gave 
a purchaser the right to any drawback on duty which 
might be made. Afterward the collector decided that 
spelter was not dutiable, and paid back to D. the 20 
per cent. In an action by M. claiming this duty, held, 
that M. could not recover, as the presumption was that 
both M. and D. knew at the time of the sale that the 
article was not dutiable.(2) ‘It is a reasonable pre- 
sumption,” it was said in case 1, “that those who are 
dealing in articles of commerce, especially those who 
purchase by wholesale from the importers, are ac- 
quainted with the different names by which such arti- 
cles are known to the commercial world. And if 
spelter was actually exempted from duty by the names 
used in the section of the statute relative to exempt 
articles, probably both parties to this sale had reason 
for believing that the claim made by the collector was 
unfounded and that it would probably be reversed, 
and the duties be refunded to the importer. Ifso the 
purchaser should have made his contract with refer- 
ence to that event, so as to secure to himself the bene- 
fit of the refunded duty in case it should turn out that 
the collector was wrong.”’ 


(C.) 

1. A. employs B., a broker, to trade for him on the 
stock exchange. The general rules of the exchange 
are presumed to be known to A., and B. hasan im- 
plied authority to contract in accordance therewith.(3) 

2. Itisthe general custom in a certain trade to 
charge interest on accounts aftera fixed time. Parties 


(1) Hinckley v. Kersting, 21 Ill. 247 (1859). 

(2) Moore vy. Des Arts, 2 Bark. ch 636 (1848.) 

(3) Sutton v. Tatham, 10 Ad. & Ell. 27; Bayliffe v. Butter- 
worth, 1 Ex, 25. +e bate . 








dealing therein are presumed to be cognizant of this 
custom, and are bound by it.(4) 

3. It is the general custom of a bank to demand pay- 
ment of notes and give notice on the fourth instead of 
the third day after they are due. Persons negotiating 
notes at this bank,or making commercial paper for the 
purpose of having it negotiated there, are presumed to 
know this custom.(5) 

4. A dry goods salesman sues B., his employer, for 
wrongful dismissal. There is a general custom in the 
dry goods trade, that when a clerk or salesman begins 
a season without a special contract, he cannot be dis- 
missed until the end of it. Both A. and B. are pre- 
sumed to know this custom.(6) 

All trades have their usages, and when a contract is 
made witb a man about the business of his craft, it is 
framed on the basis of such usage which becomes a 
part of it unless there is an express stipulation to the 
contrary.(7) In case 1 it was said: ‘‘A person who 
deals in a particular market must be taken to deal ac- 
cording to the custom of that market, and he who di- 
rects another to make a contract at a particular place 
must be taken as intending that the contract may be 
made according to the usage of that trade."’ In case 2 
it was said: ‘*The uniform custom of a merchant or 
manufacturer is presumed to be known to those in the 
habit of dealing with him,and in their dealings they are 
supposed to act in reference to that custom.’’ In case 
3 it was said: ‘The parties are bound by such usage 
whether they have a personal knowledge of it or not. 
In the case of such a note the parties are presumed by 
implication to agree to be bound by the usage of the 
bank at which they have chosen to make the security 
itself negotiable.’’ It must be borne in mind however 
that this kuowledge is presumed only where the cus- 
tom isa general and notorious one. A local, special 
custom in a particular trade is not presumed to be 
known even to persons doing business therein.(8) 


RutelVv. The contents of a writing signed by a 
party himself, or by another at his request, are presumed 
to be known to him (a), and so of a paper drawn up by 
one for another (b), and the matters referred to in such 
writing.(c) 

ILLUSTRATIONS. 
(A.) 

1. An action is brought against F. on a written con- 

tract. S. testifies that he signed it at F.’s request for 


(4) McAlister v. Reab, 4 Wend. 483, 8 id. 109; Meech v. 
Smith, 7 id. 315. 

(5) Mills v. Bank of U. S., 11 Wheat. 431; Rennerv. Bank of 
Columbia, 9 id. 582; Bank of Washington v. Triplett, 1 Pet. 
25; Yeaton v. Bank of Alexandria, 5 Cranch, 49; Smith v. 
Whiting, 12 Mass. 6; Dorchester, etc., Bank v. New England 
Bank, 1 Cush. 177. 

(6) Gisen v. Charron, 15 Md. 502, and see Lyon v. George, 44 
Md. 295. 

(7) Pittsburgh v. O’Neil, 1 Penn. St. 343; Rindskoff v. Bar- 
rett, 14 Iowa, 101; Beatty v. Gregory, 17 id. 109; Toledo, etc., 
Insurance Co. v. Speares, 16 Ind. 52; Grant vy. Lexington Fire 
Insurance Co , 5 id. 23; Barrett v. Williamson, 4 McLean, 589; 
Graves v. Legg, 11 Ex. 642;2 H. & N. 210. 

In a NewYork case Folger. J., said: “* There are cases of 
principal and agent where one has been sent by another to do 
acts in a particlar business to be done at a particular locality 
—as on Stock Exchange—where the power to deal is a priv- 
ilege obtained by the payment of a fee, and is restricted to a 
body which has for its regulation and government come 
under certain prescribed rules or established usages; and as 
the agent could not do the will of his principal nor could the 
principal himself, save in conformity with those rules or 
usages , it is held that the principal must be bound thereby, 
whether cognizant of them or not, and that ignorance will 
not excuse him.” Walls v. Bailey, 49 N. Y. 464. 

(8) Miller v. Burke, 68 N. Y. 625; Flynn vy. Murphy, 2 E. D. 
Smith, 378; Farmers, etc., Bank v. Sprague, 52 N. Y. 605; 
Pierpont v. Fowle, 2 Wood. & M. 23; Smith v. Gibbs, 44 N. H. 
335. a+ mae a ‘ 
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him as F. could pot write, but he does not remember 
whether or not the contents were read over or ex- 
plained to F. The presumption is that F. knew the 
contents. (9! 

2. A.signs an agreement to take shares in a projected 
railroad, thiuking that he would not becalled on to 
pay until the road was completed. Afterward he finds 
out that the agreement calls for payment at once. In 
an action against him A. is presumed to have been ac- 
quainted with the contents of the paper.(10) 

3. A. signs a promissory note which has no date, the 
payee afterward filling in a date prior to the time of 
A.’s signing. The presumption is that A. knew that 
the note was not dated.(11) 


(B.) 

A., an attorney hasa claim against B. for profes- 
sional services. 8B. afterward forms a partnership 
with C., A. drawing up the articles. A. afterward 
brings suit on the claim against the firm. A. is pre- 
sumed to know the terms of the partnership between 
B. and C.(12) A.is the payee of a promissory note 
signed by B. and C. A. is presumed to know the re- 
lation of the parties to the note, as that C. sigued 
simply as surety.(13) 

(C.) 

1. An assignmentis made of apatent for an “horo. 
logical cradle,’’ the date of the patent being recited in 
the deed. Inan action ona note given for purchase- 
money, it turns out that the patent is not for an “‘hor- 
ological cradle,’’ but only for an ornament for such a 
machine. The presumption is that purchaser ex- 
amined thepatent and knew this.(14) In case 1 it was 
said: “The assignments refer specifically to the 
patent by date, and it may not be a very violent pre- 
sumption to suppose that the purchasers examined it 
to see what they were buying Should I buya piece 
of land of a party by some general description, which 
without some reference to something else would be 
unintelligible, but in my deed reference is made to the 
original patent by which it was conveyed by the gov- 
ernment to my grantor, the description would become 
as certain, definite and satisfactory as if that descrip- 
tion were copied into my deed, and nothing short of 
positive proof of afraud, or clear mistake, would re- 
move the presumption that 1 had examined or under- 
stood the contents of the patent.” 


Ruue V. The burden of proof is on the party to show 
a material fact of which he is best cognizant. 


ILLUSTRATIONS. 


1. A suit is brought by R. and R. as partners in the 
firm of R. B. & Co. The defendant alleges that all the 
partners in the firm have not been joined. The 
burden is on the plaintiff to show that they have.(15) 

2.A. after coming of age settles with his guardian and 
receives money in the hands of his guardian derived 
from the sale of real estate. The-presumption is that 
he received this money with knowledge of whence it 
came.(16) ‘It is the opinion of the court,” it was said 
in case 1, *“‘that the onus probandi was on the plaint- 
iffs to establish the fact that they alone composed the 
firm of Rugely, Blair & Co., because the name of Blair 
used in the style of the firm implied that he was a real 
person and a partner in interest in the concern; and if 


(9) Harris v. Story, 2 E. D. Smith, 363 (1854) 

(10) Clem v. Neweastle & C. R. Co., 9 Ind. 489 (1857). 

(11) Androscoggin Bank v. Kimball, 10 Cush. 374 (1852). 

(12) Barrett v. Dickson, 8 Cal. 113 (1857). 

(18) Ward v. Stout, 32 Ill. 399 (1863). 

(14) Myers v. Turner, 17 Ill. 179 (1855). 

(15) Rugely v. Gill, 15 La. Ann. 509 (1860), and see Bowman 
v. McElroy, 15 id. 663 (1860) 

(16) Corwin v. Shoup, 76 Ill, 246 (1875). 











the action. Butif the name of Blair in the style of 
the firm were a mere fiction, then the fact should have 
been proved by the plaintiffs, because they were not 
only more cognizant of the fact, but the evidence of it 
perhaps was in their exclusive possession. The burden 
of proof is on the party who has to support his case by 
proof of a fact of which he is supposed to be most cog 
nizant.’’ Where a party asks equitable relief on cer- 
tain facts, and the defendant answers that he has no 
knowledge of such facts the complainant must prove 
them.(17); and where a party seeks to avoid the effect 
of a promise made by him on the ground that he was 
ignorant of material facts the burden is on him to show 
this.(18) 


Rue VI. The burden of proof of notice toa bona 
fide purchaser is on the person alleging such notice. 


ILLUSTRATIONS. 

P. employs V. as agent to build a vessel for him, fur- 
nishes him with funds therefor, but instructs him to 
conceal his, P.’s, ownership. V. makes the contracts in 
hisown name, and registers the vessel as his own. 
When it is completed he sells it to C. and pockets the 
purchase-money. Inan action by P. against C. the 
burden of proving that C. had notice of P.’s rights is 
upon P.(19) 


Rute VII. There is no presumption that a person no 

called as a witness has any knowledge of facts. 
ILLUSTRATIONS. 

In an action at law, one B., whose name is mentioned 
by witnesses in the cause of the trial is not produced 
asa witness. The jury have no right to presume any 
thing as to his knowledge of any facts important to the 
case.(20) In casel it was said: ‘‘The circumstance 
that a particular person who is equally within the con- 
trol of both parties is not called as awitness is too 
often made the subject of comment before the jury. 
Such afact lays no ground for any presumption 
against either party. Ifthe wituess would aid either 
party, such party would probably produce him. Ashe 
is not produced the jury have no right to presume any 
thing in respect to his knowledge of any facts in the 
case, because they are to try the case upon the facts 
shown in evidence, and upon them alone, without 
attempting to guess at what might be shown, if par- 
ticular persons were produced by the parties.”’ 

Joun D. Lawson. 


Str. Louis, Mo. 
poe ee eset 


ACTION BY STOCKHOLDER AGAINST BANK 
OFFICER FOR MISMANAGEMENT. 
NEW JERSEY SUPREME COURT, NOVEMBER TERM 
1882. 
Conway Vv. HALSsEY.* 

An action will not lie by a stockholder in a National bank 
against the president and directors for their neglect and 
mismanagement of the affairs of the bank, whereby 
insolvency ensued and the stock became worthless. 

7. substance of the declaration was to the effect 

following, viz.: That for a long time prior to and 
on the 31st of October, 1881, the defendants had been 
and were the directors of the Mechanics’ National 

Bauk of Newark, and had taken the oath of their 

office as prescribed in section 5147 of the Revised Stat- 

utes of the United States, that they severally would, 


(17) Haley v. Lacey, 1 Snow, 498 (1852). 
(18) Burton v. Blow, 28 Vt. 152 (1851). 
(19) Calais Steamboat Co. Van Pelt, 2 Black. 272 (1862). 
(20) Scovill v. Baldwin, 27 Conn. 317 (1858). 
* Appearing in 15 Vroom’s (44 N. J. Law) Reports. 
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so far as the duty devolved upon them respectively, 
diligently and honestly administer the affairs of the 
said bank, and that it thereby became their duty to 
guard and properly and carefully to manage the prop- 
erty and assets of said bank intrusted to their charge 
for the use, benefit, and advantage of the plaintiff as 
one of the stockholders of the said capital stock of said 
bank, in such manner as tu protect the said property 
from being diverted from the object for which said prop- 
erty and assets had been created and acquired, from 
being purloined, embezzled, improperly abstracted or 
misused. A contract on the part of the defendants to 
perform the duties above specified was then laid, fol- 
lowed by a breach which consisted in permitting the 
cashier of said bank to control and manage the busi- 
ness of the bank and to apply the money and property 
ofthe bank us suited his inclination, and without 
reasonable supervision of the defendants, and whereby 
the said cashier was enabled and did make away with 
the entire capital of said bank and it became largely 
insolvent. 


C. Borcherling, for plaintiff. 
John W. Taylor, fur defendants. 


Beastey, C.J. Since the decision in the case of 
Smith v. Hurd, reported in 12 Metc. 371, and which 
occurred in the year 1847, 1 do not find that it has any 
where been doubted that an action will not lie in 
behalf of a stockholder in a corporation against its 
directors for their negligence in so conducting its 
affairs that its capital had been impaired or lost and 
the shares of its stock in that manner rendered worth- 
less. 

That judgment, with respect to its constituent facts, 
was identical with the transaction described in the 
present declaration, for the complaint in that instance 
was that the directors of a corporate company had by 
their malfeasance in delegating the whole control of 
its business to its president and cashier, occasioned 
the waste and loss of its entire capital. The adjudica- 
tion was rested on general principles which lie at the 
basis of all corporate existence. These were, in sub- 
stance,the following viz. : That there is no legal privity 
between the holders of shares in acorporation, in their 
individual capacity on the one side, and the directors 
of such company on the other; that the directors are 
not the bailees, agents or trustees of such several 
stockholders; that the corporation is a distinct person 
in law, in whom all the corporate property is vested, 
and to whom all its agents and officers are responsible 
for all torts and injuries diminishing or impairing its 
property ; that the individual members of the company 
have no right or power to intermeddle with the prop- 
erty or concerns of such company, or to call any agent 
or officer to account,er to discharge them from any lia- 
bility; that the injury done to the capital by wasting 
it is not in the first instance, nor necessarily, a dam- 
age to the stockholders; that all sums which could in 
any form be recovered on that ground would be assets 
of the corporation, to be applied in the first instance 
to the payment of debts, the surplus only being dis- 
tributable among the stockholders, and that it is 
therefore only an indirect, contingent and subordinate 
interest in damages so to be recovered that is vested 
in shareholders. These are the main grounds leading 
to the decision in the case referred to, and such 
grounds are so plainly just and reasonable that they 
appear to have been adopted in each of that series of 
authorities on the subject that are to be found bya 
reference to any of the text-books. Thomp. Liabil. 
Directors, 351; Field Corp., § 328. 

The legal effect of the doctrine thus established is 
that those acts of the officers and agents of the corpor- 
ation which diminish or destroy the capital of the 
company are direct injuries to the corporate body, and 











that it only can seek reparation for such wrongs. And 
in such cases, if the directors or other principal officers 
are the wrong-doers, or if not being thus implicated, 
they refuse to promote the requisite suit, a stock- 
holder, acting for himself and the other stockholders 
and for the company, may call such delinquent offi- 
cials to account in acourt of equity. The theory is 
that under the given conditions the corporation is en- 
titled to indemnification, and that when this is effected 
the stockholder ceases to be aloser. Asto the right 
of the shareholder to become the actor in equity to re- 
pair a corporate injury, when the directors refuse to 
perform such function, see the case of Trenton Bridge 
v. Trenton City Bridge, 2 Beas. 46. 

To the extent of the legal rules established by the 
train of cases to which reference has been thus made, 
I did not understand upon the argument that any con- 
tention was raised, the plaintiff's case being placed ex- 
clusively on the basis of the force of the five thousand 
two hundred and thirty-ninth section of the National 
bankrupt act. The section thus relied on is in these 
words: “Ifthe directors of any National banking 
association shall knowingly violate, or knowingly per- 
mit any of the officers, agents, or servantsof the as- 
sociation to_violate any of the provisions of this title, 
all the rights, privileges and franchises of the associa- 
tion shall be thereby forfeited. Such violation shall 
however be determined and adjudged by a proper Cir- 
cuit, District, or Territorial Court of the United 
States, in a suit brought for that purpose by the comp- 
troller of the currency in his own name, before the 
association shall be declared dissolved. And in cases 
of such violations, every director who participated in 
or assented to the same shall be held liable, in his per- 
sonal and individual capacity, for damages which the 
association, its shareholders, or any other person 
shall have sustained in consequence of such viola- 
tion.” 

It is insisted that the clause of the above-recited 
provision which relates to the violations of this law by 
the officers of a National bank, applies to the circum. 
stances stated in this declaration, and renders the de- 
fendants liable to this action. The position is not 
tenable. The act declares that the charter of any of 
these banks shall’be forfeitable if the directors know- 
ingly violate certain provisions of the statute, and it is 
for a violation of such provision that a personal re- 
sponsibility is imposed on such officers. When the 
act of the officers has been such that its effect will be 
to put the institution out of existence, then, and then 
only, are they made liable to the private suit of the 
stockholder or other person injured by their willful 
disobedience of the requirements of the law. As it is 
entirely unreasonable therefore to infer that it was 
the legislative intention that the charters of these val- 
uable institutious should be liable to be lost by reason 
of any negligence and want of care of their directors, 
it necessarily follows that such negligence and want of 
care will not lay the basis of a suit of a shareholder 
against them. The banking act organizes these finan- 
cial institutions, and establishes various fundamental 
regulations to which they are required strictly to con- 
form; and it is quite in keeping with the purpose and 
spirit of this law to find in it a declaration that if the 
directors should willfully disobey any of such funda- 
mental injunctions, the penal consequence should be 
that they should make good not only the loss thence 
resulting to the corporation, but also that occasioned 
to individuals by their malfeasance. The plaintiff's 
case is not brought within the scope of this remedial 
clause of this section, inasmuch as it does not show a 
willful violation of any one of such fundamental reg- 
ulations. There is also another objection to the ap- 
plication of this section of this act to the plaintiff's 
case. Whenthe clause in question gives a private 
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remedy, derived from the misconduct of the directors, 
tothe individual stockholder, the only reasonable 
deduction from the words and purposes of the law is 
that such redress is aimed at injuries directly and not 
indirectly falling on such stockholder. In the present 
case, the injury is indirect and derivative; the plaint- 
iff has suffered a loss because the property of the cor- 
poration was squandered, purloined or lost. Now for 
such a loss the statute gives to the company the right 
to obtain an indemnification by suit, and by such re- 
covery the indirect and derivative loss of the stock- 
holders is, ipso facto, repaired. 

For the sake of example, let us say that the capital 
’ of a bank is $500,000, which is purloined or lost by the 
misconduct of the directors; the stock thus becomes 
worthless because the company is made insolvent, but 
if the corporation sue the directors and recover as 
damages their entire capital, full value is restored to 
the stock of the members. It follows therefore that 
unless we impute to persons passing this act the design 
to provide for a duplicate reparation for the miscon- 
duct of these officers, first, to the corporation, and 
then, second, by way of duplication to each member 
of the bank, it is clear that what 1 have called these 
derivative injuries are not those for which an inde- 
pendent remedy is provided in favor of each member 
of the company. This consideration derives an increase 
of weight from the circumstance that the same remedy 
that is given to the stockholders is afforded ‘‘to any 
other person,” and if this action can be sustained, so 
would an action be sanctioned that should be brought 
by any creditor of the insolvent bank. In the suit of 
Ackerman v. Halsey, Mr. Justice Depue, sitting in the 
Kssex Circuit, considered this same question, and after 
having examined the subject with care, as appears 
from the opinion prepared by him, came to the same 
conclusion as that above expressed. 

It has been deemed advisable to dispose of this case 
on its legal merits as they were presented in the dis- 
cussion of counsel at the bar, rather than to confine 
our attention to the statements of the declaration, 
which is obviously so imperfect that it does not ex- 
hibit the real question in controversy. Regarding the 
matter in this extended sense, the defendants are en- 
titled to judgment on this demurrer. 


——___+____——_ 


STATUTE OF LIMITATIONS AND FRAUDU- 
LENT CONCEALMENT. 


NEW JERSEY SUPREME COURT, NOVEMBER TERM, 
1883. 


FREEHOLDERS OF SOMERSET Vv. VEGHTE.* 


Courts cannotengraft on the statute of limitations excep- 
tions not contained therein, however inequitable the en- 
forcement of the statute, without such exceptions, may 
be. 

The fraudulent concealment of a cause of action does not 
justify the inference of a new promise, which will take 
the action out of the operation of the statute at law; nor 
does it estop defendant from setting up the bar of the 
statute at law. Relief, in such case, must be sought in a 
court of equity. 

In an action of assumpsit, a plea of the statute of limitations 
was interposed. A replication setting up a fraudulent 
concealment of the cause of action until a time within the 
statutory limit of six years, and seeking thus to avoid the 
bar of the statute, held, bad on demurrer. 


CTION in assumpsit. The declaration contained 

only the common counts. Defendant pleaded 
(among other pleas) the statute of limitations. To this 
plea, plaintiff filed two replications, one of which was 


in substance this: 





*Appearing in 15 Vroom’s (44 N. J. Law), Reports. 





‘* And the said plaintiffs, as to the said plea of the 
said defendant say that they ought not to be barred 
from having or maintaining their aforesaid action 
thereof against the said defendant, by reason of any 
thing by the said defendant in that plea alleged, be- 
cause at the time when the said several causes of ac- 
tion, and each and every one of them, did accrue to 
them, the said plaintiffs, the said defendant was 
county collector of the county of Somerset, and 
treasurer of the moneys of the plaintiffs, and in his 
capacity of county collector and treasurer of the plaint- 
iffs, received the said several sums of money in the 
said declaration mentioned, to and for the use of said 
plaintiffs, they being the moneys of the said plaintiffs, 
and fraudulently and _ deceitfully converted and 
disposed of them to his own use, and fraudulently 
concealed from the plaintiffs the fact of the receipt of 
said moneys by him, and the conversion of the same 
to his own use, and continued to fraudulently conceal 
the receipt of the same and the conversion thereof to 
his own use, and continued to hold the office of county 
collector of the county of Somerset, and treasurer of 
the moneys of the plaintiffs, until within six years 
next before the commencement of this suit, so that 
the said plaintiffs did not, and could not, by reason of 
the fraud, deceit and wrong so concealed as aforesaid, 
and the office held by said defendant, discover the said 
causes of action, until within six years next before the 
commencement of this suit.” 

Defendant demurred to this replication, and the 
question thus arising was certified to the Supreme 
Court for its advisory opinion. 


J. D. Bartine, and R. V. Lindabury, for plaintiffs. 
A, A. Clark, for defendant. 


Maarg, J. The facts disclosed in this replication, 
and admitted by the demurrer, present a case appeal- 
ing so strongly for relief, that if the conclusion that 
plaintiff is debarred from relief by the provisions of 
the statute of limitations, were necessary, it would be 
reached with the utmost reluctance. 

But the hardship of plaintiff's case does not thus 
press upon the court. It has not been contested, on 
the argumunt, that under the circumstances here dis- 
closed, appropriate and adequate relief may be afforded 
plaintiff by an application to the court of chancery, 
which under our system of jurisprudence retains gen- 
eral equity powers. 

That such relief may there be granted is aconolusion 
warranted by a long course of decision and precedent, 
eliciting no objection either from counsel, courts or 
commentators on this branch of the law. Angell on 
Lim., ch. 18; Story Eq. Jur., §§ 1521, 1521, a. b.; Booth 
vy. Lord Warrington, 4 Bro. P. C. 163; South Sea Co. v. 
Wymonsdell, 3 P. Wms. 143; Bond v. Hopkins, 1 Sch 
& Lef. 413, 428; Hovenden v. Lord Annesley, 2 id. 
607, 629; Blair v. Bromley, 5 Hare, 242; S. C., 2 Phil. 
354; Todd v. Rafferty’s Adm’rs, 3 Stew. Eq. 254; 
affirmed, 7 id. 566. 

Whether this jurisdiction of courts of equity is to be 
vindicated on the ground that the statute of limita- 
tiong does not bind those courts, or on the more rea- 
sonable ground (Hovenden v. Lord Annesley, supra; 
Gibbs v. Guild, cited below,) that there exists in them 
an inherent power to prevent one from exercising even 
his legal rights—whether existing at common law or 
created by statute—when, by his fraudulent conduct, 
he has made it inequitable that he should be permitted 
to exercise those rights, and whether the relief in 
those courts would be by way of injunction, to pre- 
vent reliance on the bar of the statute, Doughty v. 
Doughty, 2 Stockt. 347, or by way of acquiring juris- 
diction for the purpose of relieving from the fraud, 
and retaining it to administer all the relief the injured 
party is entitled to, Blair v. Bromley, supra, are ques- 
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tions unnecessary to discuss. It is sufficient that it 
seems conceded and plainly appears that under the 
circumstances of this case, the plaintiff is not left with- 
out adequate remedy. 

The question presented by this demurrer is whetlfer 
the relief sought by the plaintiff is capable of being 
afforded by a court of law, bound by its rigid rules 
and possessing no equity powers to mitigate their 
rigor. 

The plea of the statute of limitations presents, if 
true, a complete bar to plaintiff's action. The replica- 
tion seeks to remove this bar, by alleging that defend- 
ant fraudulently concealed the cause of actien until 
the time limited by the statute had expired, and until 
within six years previous to the commencement of the 
action. Does such fraudulent concealment answer 
and remove the bar of the statute? 

Counsel have not favored the court with any theory 
on which the contention made by them can be rested 
on a logical basis. They simply urge the inequity of 
denying relief, and appeal to authority as sanctioning 
the allowance of such relief at law. 

In casting about to find a theory upon which this 
result may be plausibly put, it is manifest we must 
start with the proposition, that whatever may be the 
fact as to courts of equity, the provisions of the statute 
of limitations do bind courts of law, and are to be ad- 
ministered therein, in accordance with their plain 
meaning, although apparent hardship result. Chief 
Jnstice Hornblower expresses this view with his accus- 
tomed vigor: *‘ The statute of limitations makes the 
lapse of time a positive and legal bar. When once it 
has begun to run against a person under no legal dis- 
ability, it pursues its course uninterrupted by any 
subsequent events; and when the period prescribed by 
the statute has elapsed, the bar is complete, and its 
force can neither be strengthened nor impaired by any 
thing that has happened in the meantime. The stat- 
ute leaves nothing to presumption. Time alone settles 
the rights of the parties by the grant force of the 
statute.’”’ Thorpe v. Corwin, Spence. 311, 317. 

The statute of limitations contains various express 
exceptions from the operation of its provisions. Some 
of them relate to the character, condition or residence 
of the persons affected. Some relate to the nature of the 
cause of action. If such exceptions had not been ex- 
pressly made, there is high authority for the proposi- 
tion that acourt of equity could not create them, how- 
ever meritorious the case might be. Demarest v. 
Wynkoop, 3 Johns. Ch. 129, 143, and cases there col- 
lected. 

There can be no pretense that the replication pre- 
sents a case within any of the express exceptions of 
the statute. Cvn there be an implied exception cover- 
ing the case here presented ? 

To admit this would be in opposition to a cardinal 
maxim which forbids a resort to implication where the 
intent has been expressed. 

Whether courts of equity may engraft an exception 
by implication upon this statute, or not, it has been 
well settled that courts of law cannot. In Melver v. 
Ragan, 2 Wheat. 25, Chief Justice Marshall, in regard 
to what was claimed to be an inequitable result, pro- 
duced by a statute of limitations, declared: ‘‘If this 
difficulty be produced by the legislative power, the 
same power might provide a remedy, but courts can- 
not on that account insert in the statute of limitations 
an exception which the statute does not contain.” 

A further consideration may be suggested. Our 
statute was taken from that of 21 James I., ch. 16. 
That an exception of this nature was not within the 
legislative intent, originally will, I think, appear from 
the fact, that in the statute of 3 and 4 Wm. [V., ch. 27, 
there isa clause (§ 26) expressly saving the remedy 





under that statute from the bar of that statute, in 
cases of concealed fraud. 

Some of our sister States have also thought it proper 
toinsert in their statutes of limitation, having the same 
source as ours, exceptions of the case of a fraudulent 
concealment of the cause of action, out of the opera- 
tion of these acts. 

It seems manifest that the replication cannot be sus- 
tained on the ground that the case presented is within 
an implied exception to the statute, capable of being 
recognized at law. 

There is however, a class of cases in which the 
original cause of action has been barred by the statute, 
and which are nevertheless said to be “taken out of 
the statute ’’ or exempted from its operations. This 
class exist only among actions of assumpsit. It will be 
unprofitable to go over the various phases the questions 
arising thereon have assumed. It will be sufficient to 
state briefly that the construction now given the 
statute in such cases is as follows: The statute bars 
the action but may be waived. If its protection is 
sought, it must be pleaded; if not pleaded, it is waived. 
If pleaded, the bar of the statute having left unaffected 
the moral obligation to perform the origina] contract, 
such obligation may be the basis of a new promise, 
which if made within the statutory period, revives the 
original cause of action and avoids the bar of the stat- 
ute. Such new promise may be express or implied, 
from circumstances which justify such an inference. 
Such circumstances must amount to an unqualified 
admission of the continued existence of the obligation. 
and must at least not negative the debtor’s willingness 
to perform it. A’Court v. Cross, 3 Bing. 329; Bell v. 
Morrison, 1 Pet. 351; Belles v. Belles, 7 Halst. 339; Van 
Dike v. Van Dike, 3 Green, 289, 297. 

It may be remarked that this construction gave rise 
to so much evasion of the benefits intended by the 
statute, upon inferences of a new promise, dependent 
on questionable evidence, that Lord Tenterden’s act 
was passed, requiring such promises to be evidenced 
by writing. That legislation has lately been adopted 
in New Jersey. Rev., tit. ‘‘ Limitations,’’ p. 596, § 10. 
It does not however affect this case. 

Can a new promise be inferred from the facts stated 
in this replication ? 

It is at least doubtful if this question is raised by 
this demurrer. The usual rule is that if a new pro- 
mise is to be relied on, the replication must conform 
thereto. This replication does not set out a new 
promise, nor aver that the action accrued within six 
years. On the contrary, it manifestly relies on the 
original obligation. 

But if the replication were actio accrevit infra sex 
annos, and the facts here presented were offered in 
evidence, would they justify the inference of a new 
promise? Is the fraudulent concealment of a cause 
of action, until it is barred by the statute, an unquali- 
fied acknowledgment of a continued and existing ob 
ligation, the party’s willingness to perform which is 
not denied or contradicted? To thus state the ques- 
tion, seems to me to answer it. Concealment cannot 
be considered an unqualified acknowledgment, and it 
directly negatives a willingness to perform. 

If the action were founded on the fraud, and de- 
manded damages, the question presented might be 
quite different. 

It has been further suggested that defendant may be 
treated as estopped, by his conduct, from denying 
either that a new promise has been made, or that the 
original promise was made within the statutory 
period. 

The doctrine of estoppel has been applied to prevent 
a resort to the defense of the statute of limitations, 
even at law. In the case of Quick v. Corlies, 10 Vroom, 
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11, this court held that one who had agreed with his 
creditor to waive the defense of the statute, was es- 
topped, after the agreement had been acted upon, 
from availing himself of that defense atlaw. It will 
be observed that the conduct of the debtor, in that 
case, induced the belief of the continued existence of 
the contract, and its availability in an action, and 
that belief was acted upon. He was therefore held to 
be estopped from denying what his conduct had in- 
duced the other party to believe and act upon. 

But in this case the conduct of the debtor is not 
such as to raise this estoppel. What he did never in- 
duced his creditor to believe that a new promise had 
been made, or that the old obligation was continuing, 
and intended to be unaffected by the statute. On the 
contrary, the debtor’s conduct was such as to induce 
the belief that there was no obligation of any kind 
whatever. The delay of the creditor was due, not toa 
belief that the statute would not be resorted to as a 
defense, but to the belief that there was no cause of 
action. If defendant is estopped, the estoppel would 
only bar him from denying the existence of the facts 
which his conduct had asserted to exist. Such estop- 
pel would manifestly be too narrow, and would not 
avail to exclude this defense. 

All the consideration I have been able to give the 
subject has failed to afford me any ground on which a 
plausible claim can be made in support of the proposi- 
tion that a court of law can permit this mode ot avoid- 
ing the bar of the statute of limitations. 

That a court of law is often powerless to afford the 
relief which the inherent justice of a particular case 
seems to demand, is no new thing. It furnishes a 
reason for the existence of the court of chancery. 

Analogous cases may readily be found. When con- 
tracts void by the statute of frauds have been so per- 
formed as to render it unjust to refuse to complete 
them, the court of chancery can compel their perform- 
ance. Yet a court of law would be powerless toafford 
effectual relief, for no one would pretend that it could 
treat the contract as taken out of the operation of that 
statute. Thesole remedy at law is by an action to 
recover compensation for what has been done, 
regardless of the contract, a remedy which may 
be, and generally is, inadequate to afford complete 
redress. Birckhead vy. Cummins, 4 Vroom, 44; McEl- 
roy v. Ludlum, 5 Stew. Eq. 828. 

It may be added that the remedy required in this 
case can be administered in a court of equity much 
more appropriately than in a court of law. 

Plaintiff's counsel having appealed largely to author- 
ity, | proceed to examine the cases cited by them 
with some particularity, because it must be admitted 
that plaintiff's claim seems to have sanction from the 
opinions of the able and learned jurists. 

The first claim of plaintiff's counsel is that the 
English cases have established this construction of their 
statutes, from which ours was taken. Iam unable to 
come to this conclusion. A careful examination con- 
vinces me that there is to be found inthe English re- 
ports no single solemn adjudication in favor of the con- 
tention of plaintiff, while there are decisions against it. 

The earliest case cited is that of Bree v. Holbech, 
Doug. 655. It was an action of asswmpsit for money 
had and received. Toa plea of the statute of limita- 
tions the plaintiff replied, that defendant had ob- 
tained the money on false representations, the falsity 
of which had not been discovered until within six 
years. There was a demurrer. Lord Mansfield, in 
overruling the demurrer, which he did on the ground 
that fraud was not asserted in the replication, used 
this Janguage: ‘‘There may be cases, too, which 
fraud will take out of the statute of limitations.’ 
This, it will be perceived, falls short of asserting that 
fraud would, in certain cases, avoid the statute at 





law. But after overruling the demurrer, leave was 
given to plaintiff’s counsel to amend the replication, 
if upon inquiry the facts would support a charge of 
fraud. There has been much discussion whether the 
case expresses, in this respect, the opinion of the court, 
or only a dictum of Lord Mansfield. Those who take 
the view contended for by plaintiff in this case cite it 
as authority. Those who take the opposite view insist 
it is dictum. But it is manifest it was not a deliberate 
and considered judgment. The question was not ar-' 
gued. The leave to amend was necessary to put the 
case in train forsuch argument. I cannot consider it 
as presenting more than the opinion of Lord Mansfield, 
incidentally expressed, but even in this way bearing 
the weight due to even his lightest utterances. 

Other English judges have given expression to 
similar views, but in every instance the point was 
foreign to the case under consideration, and unneces- 
sary to its determination. 

Thus in Granger v. George, 5 B. & C. 149, which was 
an action of trover, the statute was held to be a bar, 
although plaintiff did not have knowledge of the con- 
version until within six years before the suit was com. 
menced. The ground of the opinion of Chief Justice 
Abbott was, that the statute began to run from the 
time of the act of conversion, notwithstanding the 
plaintiff was ignorant of the act, but he adds this 
qualification: ‘ There not being evidence of any fraud 
practiced by defendant, in order to prevent the plaint- 
iff obtaining knowledge of what had been done.’’ But 
this expression was uncalled for, because the question 
presented was simply whether ignorance of the tort 
would prevent the running of the statute. In that 
respect, the case was decided in accord with Short v. 
McCarthy, 3 B. & Ald. 626, and Brown v. Howard, 2 
Bro. & B. 72. See also Howell v. Young, 5 B. & 
C. 259. 

So in Clark v. Hougham, 2 B. & C. 149, which was an 
action of assumpsit with a plea of the statute and a 
replication of a new promise, it was held that under 
such areplication, fraud was not an answer to the 
plea. Whether fraud would have been an answer, if 
specially replied, was not decided, but Justice Best in- 
timated his opinion that it would, bracing it upon 
Bree v. Holbech. But the discussion was unnecessary 
in the case, because the court held that a new promise 
had otherwise been proved. 

These opinions are doubtless entitled to great re- 
spect, but are not to be considered authority. They 
have not been followed, but a contrary view has been 
distinctly enunciated. 

The case of Jmperial Gas Light Co. v. London Gas 
Light Co., 10 Exch. 39, is in point. It was an action of 
trespass for making connections with the gas-pipes of 
plaintiff and taking gas therefrom. To a plea of the 
statute of limitations, the plaintiff replied that it had 
been prevented from acquiring knowledge of the tres- 
pass by the fraud of defendant, until after the time 
limited by the statute had run. This replication was 
held to be bad by Pollock, C. B., and Alderson and 
Platt, BB. This is a direct adjudication that the 
fraudulent concealment of a cause of action will not 
avoid the running of the statute of limitations. 

This case was followed by Hunter v. Gibbons, 1 H. & 
N. 459. The latter case was an action which arose 
after the Common Law Procedure of 1854. It came 
before the court on an application to be permitted to 
reply to a plea of the statute of limitations an equitable 
answer, viz., that the trespasses declared on had been 
fraudulently concealed from plaintiff until within six 
years before the commencement of the action. The 
application was refused. The court—Pollock, C. B., 
Alderson, Bramwell and Watson, BB.,—agreed that 
the plaintiff's remedy was by direct application to a 
court of equity, and that even under the act which 
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permitted an equitable answer to avoid a plea, the 
fraudulent concealment of the cause of action would 
not avail to avoid the bar of the statute at law. In the 
opinion of the chief baron, the following language 
occurs: “‘ If a man could reply to a plea of the statute, 
that his debtor had prevented him from suing by 
fraud, the equitable replication would be as common 
as the promises of payment which people used to prove 
before Lord Tenderden’s act.” 

In the late case of Gibbs v. Guild, L. R., 8 Q. B. 296, 
and 9 Q. B. 59, the question was whether, in an action 
to recover money lost by defendant’s fraudulent 
representations, a reply to the plea of the statute, that 
the existence of the fraud was fraudulently concealed 
until within six years, was good or not. Inthe court 
below, Field, J., upheld the reply, relying wholly upon 
the provisions of the judicature act as modifying the 
common-law rules. In the Court of Appeal, the case 
was heard before Lord Coleridge, C. J., and Brett and 
Holker, L. JJ. The first two unite in affirming the 
judgment below, on the same ground relied on by 
Field, J. Both of the judges discuss the question as it 
would have been presented at law before the passage 
ofthe judicature act. While each expresses doubt 
whether the principles of Jmperial Gas Light Co v. 
London Gas Light Co., and Hunter v. Gibbons, supra, 
would have prevailed in a court of review, they both 
admit that those cases are direct decisions against such 
a replication at law. Lord Coleridge says, ‘It must 
be clearly admitted that if we went upon the princi- 
ples of strict common law actions and strict common 
law pleadings, there areat least two decisions directly 
in point, in favor of defendant, that such a replication 
would not be good,”’ referring to the two cases above 
mentioned. 

The conclusion therefore is that the authority of the 
English cases is against the plaintiff's contention. 

Upon an examination of the American cases, relied 
on by plaintiff, much apparent support seems to 
be afforded the contention here made on the part of 
plaintiff. But I think most of them can be explained 
either because of peculiarity in the cases themselves 
or because of the peculiar construction of the courts 
deciding them. 

Thus, the cases in Massachusetts are favorable to 
plaintiff's contention and directly in point. They are 
Turnpike Co. v. Field, 3 Mass. 201; Homer v. Fish, 1 
Pick. 435; Welles v. Fish, 3id.73, and Farnam v. Brooks, 
9 id. 212. I do not stop to examine them in detail. It 
seems to me sufficient to make three observations re- 
specting them, viz.: 1. The authorities relied on to 
support them are all cases in equity except Bree v. 
Holbech; 2. Equitable remedies were administered in 
that State by the same courts charged with the ad- 
ministration of legal remedies; and 3. Notwithstand 
ing these decisions, the Legislature of that State felt 
constrained to insert a provision in their statute of 
limitations, that when there has been a fraudulent 
concealment of a cause of action the action may be 
commenced witbin a certain period after discovery. 
Rev. Stat., Mass., ch. 120, § 12. 

So there are dicta and decisions in Maine to the 
same effect, to be found in Bishop vy. Little, 3 Greel. 
405; Cole v. McGlathry, 9 Me. 131, and Thursten v. 
Lowder, 40 id. 197. The same observations may be 
made respecting these cases which are above made re- 
specting the Massachusetts cases. A similar provision 
has also there been inserted in the statute of limita- 
tions of that State Rev. Stat., Me., ch. 146, § 18. 

The courts of Pennsylvania have expressed similar 
views in the cases of Jones v. Conoway, 4 Yeates, 109; 
Pennock v. Freeman, 1 Watts, 401, and Harrisburg Bank 
v. Forster, 8 id. 12. These decisions do not discuss 
principles or cite authorities, except the early Massa- 
chusetts cases. The equitable remedies are also in. 
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ghis State administered by the same courts that ad- 
minister legal remedies. 

The case of Bailey v. Glover, 21 Wall. 342, involved 
the question of the true construction of a clause in the 
bankrupt act, limiting actions at law and in equity, by 
or against assignees, to a period of two years after the 
right of action had accrued. A bill for relief had been 
filed in equity, by an assignee, to set aside a convey- 
ance alleged to have been fraudulently made by the 
bankrupt before filing his petition. The conveyance 
had been made more than two years before the bill 
was filed. To avoid the bar of the statute, the bill al- 
leged that the fraud had been concealed by the bank- 
rupt. A demurrer to the bill was sustained below, 
but this decision was reversed in the Supreme Court, 
the opinion being read by Miller, J. The sole question 
was as to the right to maintain an action in equity 
under the circumstances stated in the bill. As has 
been heretofore shown, there is a long line of author- 
ities justifying such a proceeding in equity. The 
learned judge recognized this doctrine, which was 
quite sufficient to sustain the bill demurred to. But 
he thought proper to state two additional propositions. 
One was that there is a weight of authority in favor of 
the view that the statutory bar does not begin to run 
until the discovery of the fraud on which the action is 
based, if the injured party remains in ignorance, with- 
out fault, and even though there is no active conceal- 
ment of the fraud by the wrong-doer. The other was 
that there isa weight of authority, both in England 
and America, in favor of the application to this rule to 
suits at law as wellas in equity. The first of these 
propositions was not called for, because the bill al- 
leged fraudulent concealment, and it seems opposed by 
many decisions. The second of them seems to me 
equally unnecessary to the decision of the case, be- 
cause the bill was based on the fraud of which the 
fraudulent concealment was part. The statutory bar 
ran, as to that cause of action, from the time the 
fraudulent act was committed. An action at law 
based on the fraud, might be subjected to the same 
rule, and this was doubtless the meaning of the opin- 
ion on this subject. But such a rule must be inappli- 
cable to an action founded on a contract, and in re- 
spect to which, the fraudulent concealment of the 
cause of action is relied on simply to avoid the bar of 
the statute. 

In the Connecticut cases cited by counsel the court 
expressly avoid determining the question here in- 
volved. Phalen vy. Clark, 19 Conn. 421; Bank of Hart- 
ford County v. Waterman, 26 id. 324. 

The remaining case to be considered is that of Sher- 
wood vy. Sutton, 5 Mason, 149. It was decided by Judge 
Story, and bears the impress of his keen and equitable 
mind. He distinctly holds that in New Hamp- 
shire, in an action on the case for deceit, a replication 
of a fraudulent concealment of the cause of action isa 
good answer to the plea of the statute of limitations. 
But it is impossible to examine this opinion without 
concluding that the learned judge, in dealing with this 
question, was administering an equitable remedy in a 
court of law. He states that the fact that there is no 
State court in New Hampshire possessed of general 
equity powers, so that ‘‘the remedy, if administered 
at all, must be administered in such cases through the 
instrumentality of a court of law,” is a consideration, 
in forming his opinion, of no inconsiderable weight, 
After examining the English decisions (the Exchequer 
cases above cited were not then decided) and the de- 
cisions in Pennsylvania, Massachusetts and Maine, and 
contrasting them with Troup v. Smith, hereafter cited, 
he uses the following language: ‘‘In this conflict of 
American decisions, it is the duty of the court to 
adopt that which seems built on the better reason, or 
at least which, upon an equipoise, seems most conso- 
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nant with public convenience and justice. I put the 
case in this way because I am not called on to discuss 
the point as if it were an original one of first impres- 
sion, unaffected by judicial intimation or opinion. I 
desire to be understood as utterly disclaiming any in- 
tention of expressing What, under such circumstances, 
my opinion would be. The case is affected by judicial de- 
cision, and the choice is fairly given to follow that 
which is most consonant to the local jurisprudence of 
New Hampshire.”’ 

These are the cases relied on to sustain plaintiff's 
contention. They include all I have been able to find 
giving countenance to that view. Some of them are, 
obviously, mere expressions of opinion. The last 
cited is avowedly based upon the peculiarity of the local 
jurisprudence of New Hampshire. The others emanate 
from courts accustomed to administer both legal and 
equitable remedies. The tendency, under such circum- 
stances, to assimilate these remedies, which under our 
system are kept so distinct, and the temptation to ad- 
minister relief in a proper case, regardless of the formal 
distinction between such remedies, may fairly be con- 
sidered to much affect the weight of such authorities. 

When we turn to other States, we find many well- 
considered cases maintainiug a view adverse to the 
claim of plaintiff. 

The leading case is that of Troup v. Smith, 20 Johns. 
33. It was an action of asswmpsit. <A plea of the stat- 
ute of limitations was met by a replication alleging a 
fraudulent concealment of the cause of action until 
within six years. The precise point was therefore di- 
rectly presented. Chief Justice Spencer, in delivering 
the opinion of the court, adverse to the replication, 
puts himself upon the ground that the statute is obli- 
gatory on courts of law, and cannot be dispensed with 
for any cause, even for fraud. He treats) the case of 
Bree v. Holbech as expressing a mere dictum of Lord 
Mansfield. In commenting on the decisions of Massa- 
chusetts and Pennsylvania, he says: ‘‘We cannot 
yield the convictions of our own minds to decisions 
evidently borrowed from the courts of equity, and 
which have never been sanctioned in the courts of law 
in that country from which our jurisprudence is de- 
rived.”’ 

This decision has been followed in New York, in 
Leonard v. Pitney, 5 Wend. 30; Allen’v. Mille, 17 id. 
202, and Humbert v. Trinity Ch., 24 id. 587. 

In Miles v. Berry, 1 Hill (S. C.) 296, a similar point 
was presented. The court say: ‘‘ Unless the discovery 
of the fraud can be regarded as the plaintiff's cause of 
action, it cannot have the effect of preventing the 
operation of the statute of limitations. For to allow 
it to have that effect in any other point of view, would 
be to make and allow, by judicial construction, an ex- 
ception to the statute which the Legislature did not 
think proper to make.” 

Without further extending this opinion, I will sim 
ply indicate the other cases found, holding the same 
view: Fee’s ddm'r vy. Fee, 10 Ohio, 469; Buckner v. 
Calcote, 28 Miss. 432; Dozier v. Ellis, 28 id. 730; Ed- 
wards v. Gibbs, 39 id. 166; Callis v. Waddy, 2 Munf. 
511; Clarke v. Reeder, 1 Spears (S. C.) 398; Smith v. 
Bishop, 9 Vt. 110; Pyle v. Beckwith, 1J. J. Marsh. 445. 

The point in question seems never to have been di- 
rectly presented in New Jersey. In the case of Ely v. 
Norton, 1 Halst. 187, eminent counsel in citing Bree v. 
Holbech express the opinion that Lord Mansfield had 
gone too far in declaring that fraud would relieve, at 
law, from the bar of the statute of limitations. In 
Todd v. Rafferty, 3 Stew. Eq. 254, Vice Chancellor Van 
Fleet, in alluding to one of the Massachusetts cases, 
declares that the doctrine of those cases is opposed to 
the general current of judicial opinion. These seem 
to be the only expressions of opinion on the subject to 
be found in our reports. 





Reviewing the whole case, my conclusions are that 
there is no necessity to administer the relief plaintiff 
is entitled to on the admitted facts, in a court of law, 
but that such relief can be adequately and much more 
appropriately administered in a court of equity; that 
no logical basis can be found forsuch areplication, and 
no legal ground for such an evasion of the statute of 
limitations by a court of law; and that while the au- 
thorities are doubtless conflicting, the decided weight 
of authority is opposed to maintaining this replication 
as good at law. 

The demurrer should therefore be sustained, and the 
Circuit Court should be so advised. 


—_——___¢____— 


STATE STATUTES OF LIMITATIONS APPLY 
TO INFRINGEMENT SUITS. 
UNITED STATES CIRCUIT COURT, RHODE ISLAND, 
MARCH 12, 1883. 


HAYDEN V. ORIENTAL MILLs. 

An action for damages for infringement of a patent may be 
barred by the statute of limitations cf the State in which 
it is brought. 

— for infringement of patent. 

states the case. 


J. L. S. Roberts, for plaintiff. 
Benj. F. Thurston, for defendant. 


LoweE.L, J. The plaintiff brings this action on the 
ease for infringement of his rights under a patent. 
The defendant pleads that the infringement, if any, 
occurred more than six years before action brought, 
which is a bar by the statute of Rhode Island. Pub. 
St., ch. 205, § 3. The plaintiff demurs. 

Several judges of great ability and experience have 
held that the statutes of limitations of the States do 
not affect actions upon patent rights, upon the theory 
that section 34 of the judiciary act (now Rev. St.,§ 
721), making the laws of the States the rules of decis- 
ion in the courts of the United States, in actions at the 
common law, does not apply to actions which are 
within the exclusive jurisdiction of the courts of the 
United States. There are several able decisions on 
the other side, but perhaps the weight of authority is 
with the plaintiff on this point. We give the citations 
in a note.* This is an action at law, and if the stat- 
utes in question do not apply, there is no limitation, 
unless it be that of Rhode Island in 1789, for a court of 
common law has no discretion to refuse to entertain 
stale claims. 

This result appears to usto be inadmissible. No 
reason is given in any decision for excepting one class 
of cases out of section 721. Some arguments upon the 
general question have been made which we shall advert 
to. There is nosuch exception in the statute itself, 
and none in its intent and purpose. Exclusive juris- 
diction is given for reasons which are apart from this 
question. For instance, in patent cases the Federal 
courts have this control in order that the construction 
of the !aw and of the patents granted under it may be 
as nearly uniform as possible, not that the remedies of 
a patentee shall be of uniform duration. Equity isa 
uniform system in the Federal courts throughout the 
United States, but the remedies in equity are barred 
in those courts by the State statutes of limitations in 
certain Cases. 


The opinion 





*Note. That the State statutes govern such cases: 
Parker v.Hawk,2 Fisher, 58; Parker v.Hall,id. 62,note ; 
Rich v. Ricketts, 7 Blatch. 230; Sayles v. Oregon Cent, 
Ry. Co., 6 Sawy. 31; Sayles v. R. F. & P. R. Co.,4 Ban. 
& A. 239. That the State Jaws do not govern: Parker 
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v. Hallock, 2 Fisher, 543, note; Collins v. Peebles, 
id. 541; Read v. Miller, 2 Biss. 12; Anthony v. 
Carroll,2 Ban. & A. 195; Wood v. Cleveland Rolling- 
mill Co., 4 Fisher, 550; Wetherell v. New Jersey Zinc 
Co., 1 Ban. & A. 485. 

Suppose Congress chooses to give assignees in bank- 
ruptcy or National banks an exclusive right to sue in 
the courts of the United States, can any one maintain 
that their debtors have no protection by the lapse of 
time, unless a special statute of limitations is passed 
by the National authority? 

This theory of the dependence of section 721 upon 
concurrent jurisdiction seems to be an echo of the rule 
that courts of equity, and perhaps even courts of ad- 
miralty, are bound by the State statutes of limitations 
in cases of concurrent jurisdiction; but it is not con- 
current jurisdiction of the State courts, but that of 
courts of common law, State or National, which de- 
cides the point. Besides what is this concurrent juris- 
diction? There are very few cases in which the juris- 
diction is really concurrent. In nearly all the defend- 
ant has an absolute and conclusive right to make the 
jurisdiction of the Federal courts exclusive by a re- 
moval of the cause. 

The truth is that section 721 is a declaratory act, an- 
nouncing a general doctrine of international law, and 
the Supreme Court have so construed it. They apply 
it only to local matters, suchas land laws, statutes of 
limitations, and the like, and in those cases they ap- 
ply the same rule in equity, though equitable suits are 
not mentioned in the act; and on the other hand they 
refuse to apply it to general questions, such as those of 
commercial law, though when arising at common law 
they are within the words of the act. 

The United States, when they are plaintiffs, are not 
bound by such statutes of limitations; but this is 
because they are not bound by similar acts of Congress, 
unless specially mentioned, and they are not mentioned 
in section 721. It is said that the States cannot de- 
clare when actions on patent rights shall be barred. 
Very true; but neither can they bar any actions ip the 
Federal courts. The bar arises from the constitution 
and situation of those courts, the general international 
law, and section 721. If not, it would seem to follow 
that there is no limitation, or that it depends upon 
the law of Rhode Island in 1789, as in United States v. 
Read, 12 How. 361, in which the court, finding that 
section 721 did not apply to criminal cases, were 
obliged to find some law, and went back to the origin 
of the government. 

To us it seems as inadmissible to say that section 721 
does not apply to patent cases, as that the law adopt- 
ing the general practice of the States does not apply to 
them. In one particular it perhaps does not, because 
the statute says that an action on the case shall be the 
remedy. This is a reproduction of the old law which 
was passed when all the States had that form cf action, 
and it may or may not now be an exclusive remedy; 
but no one can deny that in other respects the process 
and procedure acts apply to actions at law for the 
infringement of patent rights. A uozen questions may 
arise in any patent case which can only be decided by 
the law of the State. There is uo doubt, of course, of 
she right of Congress to make a statute of limitations 
for patent causes. The power is specially reserved in 
section 721, and by theact of 1870, section 55 (16 St. 
206), they made such a Jaw, which provides that all 
actions shall be brought within the term for which 
tetters-patent shall be granted or extended, or within 
six years thereafter. (Congress, when they passed this 
act, may have supposed that there was no limitation; 
but ifso they found out their mistake, for they re- 
pealed this part of the patent law, when they passed 
the Revised Statutes, by omitting it from the chapter 
on patents. Sayles vy. Oregon Central Ry. Co., 6 Sawy. 





31; Vaughn v. East Tenn., etc., R. Co., 1 Flip. 621. 
When they thus repealed the act of Congress, the 
State law became again applicable to future infringe- 
ments, but one of the repealing sections (section 5599) 
reserves all existing causes of action, so far as limita- 
tions are concerned, precisely as though no repeal had 
been made. Sayles v. Oregon Central Ry. Co., supra ; 
Vaughn v. East Tenn., ete., R. Co., supra. 

The plaintiff declares upon a patent granted in 1857 
and extended in 1861, expiring in 1878, and alleges dam- 
age for the whole period of 21 years. The plea which 
merely setsup the bar of six years before action 
brought, does not fully answer this declaration in the 
view we have taken of the law, because granting that 
when the act of 1870 was passed, an action for a part 
of the damages was barred, and granting that all 
causes of action which have accrued since the act was 
repealed, and more than six years before the service of 
the writ are barred, there may remain, for any thing 
that appears by the declaration, certain rights which 
arose between these times which are saved by the very 
strong language of the repealing act. The precise 
effect of these acts and repeals will come up more prop- 
erly at thetrial, under a modified plea, ifone should 
be filed. It is plain that the plea is too broad and must 
be overruled. 

—— 


UNITED STATES SUPREME COURT AB- 
STRACT. 

CONTRACT — BY CORPORATION—PRACTICE — AMEND- 
MENT.—(1) An agreement in writing, between ‘‘ W., 
superintendent of the Keets Mining Company, parties 
of the first part, and P., party of the second part,’’ by 
which * the said parties of the first part’ agree to de- 
liver at P.’s mill ove from the Keets mine (owned by 
the company) to be crushed and milled by P.; and 
signed by ‘‘ W., Supt. Keets Mining Co.,”’ and by P.; 
is the contract of the company. Whitney v. Wyman, 
101 U. S. 392; Hitsheock v. Buchanan, 105 id. 416; 
Goodenough v. Thayer, 132 Mass. 152. (2) An order 
sustaining a defendant’s demurrer, and giving the 
plaintiff leave to amend, does not preclude the plaintiff 
from renewing, or the court from entertaining, the 
same question of law upon the subsequent trial on an 
amended complaint. Calder v. Haynes,7 Allen, 387. 
Post v. Pearson. Opinion by Gray, J. 

[Decided May 7, 1883). 


FEDERAL QUESTION — STATE COURT DECIDING 
ADVERSELY TO LAND DEPARTMENT — WHEN LAND DE- 
PARTMENT DECISION AS TO TITLE CONCLUSIVE. — 
Where there was a contest for the right to enter a 
tract of land, and one party asserted title under a 
patent from the United States, and a State court de- 
cided that the land department of the United States 
decided erroneously a question of fact, and denied the 
title under the patent, held that there was a federal 
question involved, authorizing an appeal from the 
State court to this court. Johnson vy. Towsley, 13 
Wall. 86; Morrison v. Stalnaker, 104 U.S. 213; Mar- 
quez v. Frisbie, 101 id. 475, and that the decision of 
the land department concluded the parties. It has 
been so repeatedly decided in this court, in cases of 
this character, that the land department is a tribunal 
appointed by Congress to decide questions like this, 
and when finally decided by the officers of that de- 
partment, the decision is conclusive everywhere else 
as regards all questions of fact, that it is useless to con- 
sider the point further. Where fraud or imposition 
have been practiced on the party interested, or on the 
officers of the law, or where these latter have clearly 
mistaken the law of the case as applicable to the facts, 
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courts of equity may give relief, but they are not au” 
thorized to re-examine into a mere question of fact 
dependent on conflicting evidence, and to review the 
weight which those officers attached to such evidence. 
Johnson v. Towsley, 13 Wall. 86; Gibson v. Chouteau, 
id. 102; Marquez v. Frisbie, 101 U. S. 475; Shepley v. 
Cowan, 91 id. 330. Baldwin v. Starks. Opinion by 
Miller, J. 

[Decided March 30, 1883.] 


JURISDICTION—OF DISTRICT COURT IN ADMIRALTY 
—BOUNDARY BETWEEN NEW YORK AND NEW JERSEY. 
—The District Court of the United States for the 
District of New Jersey has jurisdiction of a suit in 
admiralty, in personam, against a New York corpora- 
tion, where it acquires such jurisdiction by the seiz- 
ure, under process of attachment, of a vessel belonging 
to such corporation, when such vessel is afloat in the 
Kill Van Kull, between Staten Island and New Jersey, 
at the end of a dock at Bayonne, New Jersey, at a 
place at least 300 feet below high-water mark, and 
nearly the same distance below low-water mark, and is 
fastened to said dock by means of a line running from 
the vessel and attached to spiles on the dock. A ves- 
sel so situated is within the territorial limits of the 
State of New Jersey and of the District of New Jer- 
sey, and is not within the territorial limits of the State 
of New York, or of the Eastern District of New York. 
The subject matter of the dispute as to boundary be- 
tween New York and New Jersey explained,and the set- 
tlement as to the same made by the agreement 
of September 16, 1833, between the two States, 
as set forth in, and consented to by, the 
act of Congress of June 28, 1834, ch. 126, 
U. S. Stat. at Large, 708, interpreted. When Con- 
gress enacts that a judicial district shall consist of a 
State, the boundaries of the district vary afterward as 
those of the State vary. The cases United States v. 
Ship Lawrence, and The Eaton, 9 Bened. 289, over- 
ruled. Matter of Devoe Manufacturing Co. Opinion 
by Blatchford, J. 


NATIONAL BANK—FALSE OATH OF OFFICER OF—STATE 
NOTARIES — CRIMINAL LAW.—Prior to the passage of 
the act of Congress of February 26, 1881 (21 Stat. 352), 
notaries public, in the several States, had no authority 
to administer to officers of National banking associa- 
tions the oath required by section 5,211 of the Revised 
Statutes of the United States. An indictment against 
an officer of a National bank under section 5,392 for a 
willfully false declaration or statement in a report 
made under section 5,211, verified by his oath admin- 
istered by a notary public of a State prior to the act of 
February 26, 1881, cannot be sustained. By section 
5,392 it was meant that the oath must be permitted or 
required by at least the laws of the United States, and 
be administered by some tribunal, officer, or person 
authorized by such laws to administer oaths in respect 
of the particular matters to which it relates. It is 
fundamental in the law of criminal procedure 
that an oath before one who has no legal authority to 
administer oaths of a public nature, or before one 
authorized to administer some kind of oaths, but 
not the one which is brought in question, cannot amount 
to perjury at common-law, or subject the party taking 
it to prosecution for the statutory offense of willful 
false swearing. 1 Hawk. P. C., b. 1, ch. 27, §4, p. 430, 
(8th edit.); Roscoe’s Cr. Evi. (7th Am. ed.) 817; 2 
Whart. Crim. Law, § 2211; 2 Arch. Crim. Pr., (8th 
edit.(, 1722. The case United States v. Bailey, 9 Pet. 
238, distinguished. United States v. Curtis. Opinion by 
Harlan, J. 

[Decided April 9, 1883.] 





UNITED STATES DISTRICT COURT 
ABSTRACT.* 


MARITIME LAW — DEMURRAGE — DETENTION OF 
BOAT BY BUSINESS AT WHARVES..—Where the voyage 
described in the charter-party was a voyage ‘‘to San 
Francisco, or as near thereto as the vessel can safely 
get,’’ and the cargo was to be delivered * along-side of 
any craft, steamer, floating depot, wharf, or pier, as 
may be directed by the consignees,”’ and the consignees 
named a wharf to which, by reason of its crowded 
state, the vessel could not enter for a time greater 
than that within which, by other provisions in the 
charter-party, the discharge was to be effected after it 
had been commenced, held, that the charterer was lia- 
ble for the detention. It appears to be well settled in 
England, that where, by the charter-party, the ship is 
to be brought to a particular dock, or as near thereto 
as she can safely get, and she is prevented from getting 
to her primary destination by any permanent obstacle 
other than an accident of navigation, the ship-owner 
is entitled to damages for the detention by reason of 
the charterer’s refusal to receive the cargo at the al- 
ternative place of delivery, although the obstacle 
which prevented her from getting into the docks (viz., 
their crowded state) was not an obstacle endangering 
her safety. Nelson v. Dahl, 12 L. R., Ch. Div. 568, 
583; Ford v. Cotesworth, L. R., 4Q. B. 127; Cross v. 
Beard, 26 N. Y. 85. itis also settled that where the 
contract specifies a certain number of days for loading 
and unloading, and provides that for any detention 
beyond the lay days demurrage is to be paid at a fixed 
rate per day, the shipper is held very strictly to its 
terms; neither a municipal regulation of the port pro- 
hibiting the unloading for a limited period, nor delay 
occasioned by frost, tempest, or by the crowded state 
of the docks, will relieve him from the payment of de- 
murrage. Randall v. Lynch, 2 Camp. 352. But 
where no particular period for loading or unloading is 
stipulated in the contract, the freighter is bound to 
receive the cargo within a reasonable time, and for the 
breach of his implied contract to that effect he is lia- 
ble in damages. Thus, where the freighter was allowed 
“the usual and customary time ’’ to unload the ship in 
her port of discharge, and the crowded state of the 
docks delayed the discharge, Lord Ellenborough held 
that as the evidence showed that it was usual and 
customary in the port of London for ships laden with 
wines to take their berths in the dock by rotation and 
to discharge into bonded warehouses, there was no 
breach of the implied covenant to discharge in the 
usual and customary time. Rodgers v. Forrester, 2 
Camp. 483. Inasubsequent case where the charter- 
party was silent as to the time for unloading, it was 
held by Sir James Mansfield that ‘‘ the law could only 
raise an implied promise to do what was usually stipu- 
lated for by express covenant, viz., to discharge the 
ship in the usual and customary time for unloading 
such a cargo, and that had been rightly held to be the 
time within which a vessel can be unloaded in her 
turn, into the bonded warehouses.’’ Burmester v. 
Hodgson, 2 Camp. 488. The case of Davis v. Wallace, 
3 Cliff. 123, closely resembles the case at bar. The ves- 
sel was detained at the wharf designated by the char- 
terer four days,—three because the berth was occupied, 
and one by lack of teams. The charterer was held lia- 
ble for the detention. Butthe charter-party in that 
case provided for ‘‘ quick disputch’’ at the port of de- 
livery; and this contract, it was held, ‘‘overrides any 
customary mode of discharging vessels by which they 
are to take their turn at the wharf. The naming of a 
wharf is a warranty that a berth can be had there.” 
Thacher v. Boston Gas-light Co., 2 Low. 362; Keene v. 


* Appearing in 15 Federal Reporter. 
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Audenreid, 5 Ben. 535; Bjorquist v. Steel Rails, 3 Fed. 
Rep. 717. U. 8. Dist. Ct. California, January, 1883. 
Williams 7. Theobald. Opinion by Hoffman, J. 


——__>__—_ 


WISCONSIN SUPREME COURT ABSTRACT. 
APRIL 4, 1883 

EMINENT DOMAIN—AWARD OF DAMAGES — WHEN 
TENANTS IN COMMON, AWARD MUST BE IN GROSS—EVI 
DENCE—ACTUAL SALES TO SHOW VALUE.— (1) In ap- 
propriating land for a railroad the commissioners of 
appraisal should not make a separate award of dam- 
ages to each tenantin common of a single tract of 
land of which a part has been taken forthe use of a 
railroad; and where such commissioners, after fixing 
the value of the land taken and the damages to the re- 
mainder of the tract, have apportioned the whole 
amount among the several tenants in common, an ap- 
peal by the railroad company should be from the gross 
award. On such appeal the tenants in common and 
all other parties ininterest are plaintiffs, and are not 
entitled to separate trials. Tenants in common must 
unite as plaintiffs, even at common law, to recover 
damages for any injury done to the real estate. De 
Puy v. Strong, 37 N. Y. 372; Austin v. Hall, 13 Johns. 
286; Low v. Mumford, 14 id. 426; Decker v. Liviug- 
ston, 15 id. 479; Hill v. Gibbs, 5 Hill, 56; May v. Slade, 
24 Tex. 205; Hobbs v. Hatch, 48 Me. 55. In some of 
the States they are allowed to join or sever in the 
action. Hobbs v. Hatch, supra; Webber v. Merrill, 34 
N. H. 202; Hubbard v. Foster, 24 Vt. 542; McGill v. 
Ash, 7 Penn. St. 397. (2) Evidence of the price for 
which land was actually sold after the location of a 
railroad across it may be introduced by the railroad 
company to prove its real value at that time, and as an 
admission of such valueon the part of the vendors; 
and such evidence is entitled to great weight as com- 
pared with the mere opinions of witness. Evi- 
dence of this character, to test the value of 
the opinion of a witness who testifies as to 
the future value of land to be thereafter platted 
and sold in the shape of village lots, is clearly 
admissible. Recent sales would be the best test, but 
the limits within which evidence of sales may be shown 
is very much in the discretion of the trial judge; and 
this court will not find that such judge has abused his 
discretion upon a question of this nature unless the 
abuse is clearly shown. Chandler v. Jamaica, 122 Mass. 
305; Shattuck v. Railroad Co., 6 Allen, 115; Green v. 
Fall River, 113 Mass. 262; Gardner v. Brookline, 127 id. 
358; Presbrey v. Railroad Co., 103 id. 1. These cases 
recognize not only the propriety of this kind of evi- 
dence on the cross-examination of a witness who has 
given his opinion as to the value of the property in 
question, but as evidence in chief to disprove the cor- 
rectness of the opinion of a witness who has given an 
opinion of the value of lands in dispute. See Benham 
v. Dunbar, 103 Mass. 365. In this case, evidence of the 
sales made in the vicinity of the lands in controversy 
from one to eight years before, was held admissible. 
Paine v. Boston, 4 Allen, 168; Railroad Co. v. Railroad 
Co., 3id. 142; Davis v. Railroad Co., 11 Cush. 308. 
Watson v. Milwaukee and Madison Railroad Co. Opin- 
ion by Taylor, J. 


MORTGAGE—WHEN DEED CONSTRUED AS SUCH.—As 
to whether an instrument is a mortgage or acondi- 
tional sale courts have generally held the transaction 
to be a mortgage in all doubtful cases, because the 
ends of justice were more apt to be attained, and fraud 
and oppression more likely to be prevented by sucha 
construction. When the language of the deed is 
equivocal, the intention of the parties, as evinced by 
the whole transaction and the attending circumstan- 








ces, seems to be the true criterion. Goodman y. 
Grierson, 2 Ball & Beatty, 278; Williams v. Owen, 5 
Mylne & Craig, 306; Clarke v. Heury, 2 Cow. 324; S. C, 
affirmed, 7 Johns. Ch. 43; Edrington v. Harper, 3 J. J. 
Marsh, 354; Hughes v. Sheaff, 19 Lowa, 343; Cornell y. 
Hall, 22 Mich. 377; Rich v. Doane, 35 Vt. 125; Pitts vy. 
Cable, 44 Ill. 105, Thus in Goodman v. Grierson, supra, 
Lord Chancellor Manness in answer to the conten- 
tion that the transaction could not be a mortgage, be- 
cause there was no bond collateral to the deed nor any 
covenant to pay, said: ‘It is quite clear that if the 
intention were that it should bea mortgage the absence 
of a covenant and collateral bond would not make it 
the less so.”’. This was decided in King v. King, 3 P. 
Wms. 358, where Lord Talbot said, ‘‘it did not vary 
the transaction, for that every mortgage  im- 
plied a loan, and every loan implied a debt, for 
which the mortgagor’s personal estate was liable; and 
although an action of covenant would not lie, still it 
might be a mortgage.’’ So Lord Chancellor Totten- 
bom, in Williams v. Owen, supra, said: ‘*‘ That this 
court will treat a transaction as a mortgage, although 
it was made so as to bear the appearence of an abso- 
lute sale, if it appear that the parties intended it to be 
a mortgage, is no doubt true; but it is equally clear 
that if the parties intended an absolute sale, a con- 
temporaneous agreement for a re-purchase, not acted 
upon, will not of itself entitle the vendor to redeem.” 
Where the language of the instrument is equivocal, 
and the relation of debtor and creditor is not created 
by the transaction, and never existed, and the vendee 
takes and retains possession of the property, and its 
value is not perceptibly in excess of the consideration 
paid, and there is nothing to indicate an intent to 
transfer the property as a mere security, the transac- 
tion has usually been held to be a conditional sale. 
Perry v. Meadowcraft, 4 Beav. 197; Conway v. 
Alexander, 7 Cranch, 237; Holmes vy. Grant, 8 Paige, 
243; Baker v. Thrasher, 4 Denio, 493; Saxton v. Hitch- 
cock, 47 Barb. 220; Hughes v. Sheaff, supra; Flagg v. 
Mann, 14 Pick. 467; Woodward v. Pickett, 8 Gray, 
617; Rice v. Doane, supra; West v. Hendrix, 28 Ala. 
226; Pearson v. Seay, 35 id. 612; Logwood v. Hussey, 
60 id. 417; Ford v. Irwin, 18. Cal. 117; Henley v. 
Hotaling, 41 id. 22; Slowey v. McMurray, 27 Mo. 113; 
McNamara v. Culver, 22 Kan. 661; Hoopes v. Bailey, 
28 Miss. 328; Smith v. Crosby, 47 Wis. 160. But in 
several of these cases, as in McNamara v. Culver, it is 
held that ‘‘ the test is the existence or non-existence of 
a debt. If after the transaction no debt remains, 
there is no mortgage, but only aconditional sale.”” On 
the other hand, when the relation of debtor and 
creditor is created by the transaction, or previously 
existed, and by express language or fair implication 
continues, and the possession is retained by the vendor, 
and the value of the property is greatly in excess of 
the consideration paid, the transaction has usually 
been held to be a mortgage. Roach v. Casine, 9 Wend. 
227; Murray v. Walker, 31 N. Y. 399: Horn v. Ket- 
tletas, 46 id. 605; Carr v. Carr, 52 id. 251; Russell v, 
Southard, 12 How. (U. 8.) 139; Villav. Rodriguez, 12 
Wall. 323; Cooper v. Brock, 41 Mich. 488; Rice v. Rice, 
4 Pick. 349; Eaton v. Green, 22 id. 526; Murphy v. 
Cooley, 1 Allen, 107; Gifford v. Ford, 5 Vt. 552; Blod- 
gett v. Blodgett, 48 id. 32; Pearson vy. Slay, 38 Ala. 
643; Wilson v. Giddings, 28 Ohio St. 554; Plato v. Roe 
14 Wis. 453; Wilcox v. Bates, 26 id. 465; Ragan v. 
Simpson, 27 id. 355; Musgat v. Pumpelly, 46 id. 660; 
Starks v. Redfield, 52 id. 349; Rockwell v. Humpkrey. 
Opinion by Cassoday. 


SALE—DELIVERY—RESCISSION OF SALE CANNOT BE 
MADE AFTER PROPERTY HAS BEEN TAKEN FROM CUS- 
TODIAN BY VENDEE.—When property in the custody 
of another has been sold, and everything done to com- 
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plete the sale except an actual delivery, and an order 
is given upon the custodian for such delivery, and the 
purchaser obtains the property on such order, he can. 
not change or rescind the bargain upon mere notice 
to the custodian, and the delivery is complete, 
Defendant agreed with plaintiff to purchase 
ahorse of the latter, then in possession of another, 
and plaintiff gave defendant an order on the one bav- 
ing custody of the horse to deliver it to defendant. 
When defendant took the horse he said to the cus- 
todian that he took it only on trial and he returned it 
to the custodian the same day. Held, that there was 
asale and delivery of the horse and defendant was 
liable for the purchase price. The intention of the 
parties at the time as to the delivery must prevail, 
even if there be something yet to be done to complete 
it. Sewell v. Eaton, 6 Wis. 490; Gamson v. Madigan, 
9 id. 146; Pitts v. Owen, id. 152; Cotterill v. Stevens» 
Wid. 422; Sanborn v. Hunt, id. 437; Webber v. RKoddis’ 
22 id. 61; Jauvrine v. Maxwell, 23 id. 51; McConnell 
v. Hughes, 29 id. 537; Morrow v. Campbell, 30 id. 90; 
Chamberlain v. Dickey, 31 id. 68; Pike v. Vaughn, 39 
id. 499; Fletcher v. Ingram, 46 id. 191; Kirby v. John- 
son, 22 id. 554; Henline v. Hall, 4 Ind. 189; Gough v- 
Edelen, 5 Gill (Md.), 101; Foster v. Ropes, 111 Mass. 10. 
There are many cases which hold the delivery com- 
plete between the parties, everything else being done, 
upon receipt of the order for the delivery of the prop- 
erty whenin the keepiug of another person and in 
another place. Ranney v. Higby,4 Wis. 152. See 
also authorities collated in the brief of the counsel in 
Magee vy. Billingsley, 3 Ala. 679. It wasa fraud upon 
the plaintiff if the defendant obtained the possession of 
the horse by suppressing the real bargain, and pre- 
tending that he had the right to takeit on trial. In 
such a case, if the possession is obtained by fraud, it 
may be treated by the vendoras a delivery, to com. 
plete the sale at his option. Weed v. Page, 7 Wis. 503. 
The defendant having obtained the possession of the 
horse upon the order of the plaintiff as a full comple- 
tion of the sale according to the understanding of 
both parties at the time the order was given and ac- 
cepted, he could not change the effect of such a de- 
livery without notice to the plaintiff, and would be 
estopped from claiming that he took it only on trial. 
Any other principle would allow him to take advan- 
tage of his own fraud to avoid the bargain. When 
there isa verbal contract of sale of specific property 
and the terms fixed, with an order of delivery at a 
designated place, and itis delivered at such place, it 
is sufficient, and the acceptance was complete when 
the bargain was made. Cassock v. Robinson, 1 Best & 
8. 229. When the purchaser takes upon himself to ex- 
ercise a dominion over the property, and deals with it 
in a manner inconsistent with the rights of property 
or the title being in the vendor, that is evidence of its 
acceptance. Morton v. Tibbett, 15 Q. B. 428. When 
the seller has parted with the absolute title to the 
property, and retains no lien upon or control over it, 
and the purchaser has taken possession of it, but 
under an engagement restricting his use or disposition 
of it, such restriction will not be deemed inconsistent 
with his having received it so as to conclude the con- 
tract. Dodsley v. Varley, 12 Adol. & E. 634. See 
also, Mech. & T. Bank v. Farm. & M. Bank, 60 N. Y. 
40; Beaumont v. Brengeri, 5 C. B. 308. Somers v. Mc- 
Laughlin. Opinion by Orton J. 
——_>—_—_—__ 


MARYLAND COURT OF 
STRACT.* 


APPEALS AB- 


INJUNCTION—WHEN DEFENDANT DENIES INTENTION 
TO ACT, WILL NOT ISSUE.—It is a well settled principle 





*Appearing in 59 Maryland Reports, 





in the practice of injunction, that where a defendant 
asserts positively that it is not his intention to do a 
certain act, or to violate any particular right asserted 
by the plaintiff, and there be no evidence to show to 
the contrary, the court will not interfere by injunc- 
tion. It will neither grant nor continue an injunction 
in the face of such disclaimer. Woodman v. Robin- 
son, 2 Sim. (N. S.) 204, 210; Fooks v. Wilts, Somerset 
& Weymouth R. Co., 5 Hare. 199, 202; Hanson v. 
Gardner, 7 Ves. 305. The complainant alleged in his 
bill that the defendant was about to erect upon the 
pavement a permanent iron awning post to be inserted 
in the soil for the purpose of support toa permanent 
awning frame, and “ which said erection will operate 
as acontinuing trespass to the great and irreparabie 
injury of the property of the complainant.” But he 
failed to show, either by allegation or proof, how or in 
what manner such irreparable injury was to follow 
such erection. Held, that having failed to present a 
case in which he was unable to recover full aud ample 
redress in an action at law, the complainant was not 
entitled to the extraordinary aid of a court of equity 
by way of injunction. Amelung v. Seekamp, 9G. & J. 
468; Hamilton v. Ely, 4 Gill, 34; White v. Flanigain, 
1 Md. 525; Lanahan v. Gahan, 37 id. 105; George's 
Creek Co. v. Detmold, 1 Md. Ch. Dec. 371; Jerome v. 
Ross, 7 Johns. Ch. 315. Whalen v. Dalashmutt. Opin- 
ion by Alvey, J. 

[Decided Jan. 25, 1883.] 


TAXATION—TAXES PAID BY MISTAKE RECOVERABLE 
BACK—MANDAMUS. — Where taxes have been paid 
under a mistake of fact, the party receiving them is 
bound to refund, and they may be recovered back in 
an action for money had and received. The remedy 
by ordinary action at law for the recovery of taxes 
erroneously paid, being sufficient, the extraordinary 
process of mandamus is not proper to be invoked 
before judgment recovered in such ordinary action. 
But after judgment recovered, mandamus would be 
the proper remedy to compel county commissioners to 
levy taxes for its payment. Wicks v. Westcott. Opin- 
ion by Irving, J. 

{Decided Feb. 1, 1883. ] 


—_—__>—__—— 


CRIMINAL LAW. 


BURGLARY — EVIDENCE — GOOD CHARACTER. — On 
a trial for burglary and larceny the court charged thus: 
“ However good a man’s character may have been in 
the past, if the proof is clear and convincing it would 
be the duty—that is, convincing of guilt—it would be 
the duty of the jury to say so. Good character helps 
where the proof is doubtful or uncertain, or when 
there is reasonable doubt of the guilt of the party; but 
when this does not exist it becomes the solemn duty 
of the jury to say, if they believe it, the word ‘guilty.’ ”’ 
An accused party who is of good reputation is entitled 
to the benefit of it in all cases. People v. Garbutt, 17 
Mich. 9; Remsen v. People, 43 N. Y. 6; Stoner v. 
People, 56 id. 515; State v. Patterson, 45 Vt. 308; Wil- 
liams vy. State, 52 Ala. 41; Harrington v. State, 19 Ohio 
St. 269; Silvus v. State, 22 id. 90; State v. Henry, 5 
Jones (N. C.), 66; Kestler v. State, 54 Ind. 400. But 
the trial judge"gave no instruction to the contrary of 
this; he merely told the jury that if the evidence was 
convincing beyond a reasonable doubt, it was their 
solemn duty to convict notwithstanding the good 
reputation. This was correct. Michigan Supreme 
Court, Feb. 27, 1883. People of Michigan v. Meud. 
Opinion by Cooley, J. 


LARCENY—CONVERSION OF HORSE HIRED NOT.—If a 
a person hire a horse with a bona fide intention of re- 
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turning it, a subsequent conversion of the property is 
not larceny, but may be evidence of an original felon- 
ious intent. But a subsequent conversion of the 
property merely may not be sufficient evidence of such 
an original intent. In Regiua v. Brooks, 8 Car. & P. 
295, it is held that the subsequent offer to sell the prop- 
erty was not considered sufficient evidence of the fe- 
lonious hiring or taking in the first place, unless from 
the circumstances it appears that the hiring was only 
a pretext, made use of to obtain the property for the 
purpose of afterward disposing of it. The law appli- 
cable is as well stated in Semple’s case, 2 East, P. C. 
691, as in any which can be found in the books: “It is 
now settled that the question of intention is for the 
consideration of the jury, and if in the present case, 
the jury should be of opinion that the original taking 
(of the property) was with the felonious intent to steal 
it, and the hiring a mere pretense to enable him (the 
prisoner) to effectuate that design without any inten- 
tion to restore it or pay for it, the taking would 
amount toa felony; but if there was a bona fide hiring 
and a real intention of returning it at that time, the 
subsequent conversion of it could not be a felony.” 
See also Pear’s case and Charles Wood's case, id. The 
principle is more briefly stated, id. 665: ‘If it be 
proved that there was no trespass or feloneous intent 
in taking the goods no subsequent conversion of them 
can amount toa felony.”” Wisconsin Supreme Court, 
April, 4, 1883. Hill v. State of Wisconsin, Opinion by 


Orton, J. 
2. 


CODIFICATION. 


(Extracts from a Report by Mr. William Reinecke, of 
Louisville, Ky., tothe Kentucky State Bar Associa- 
tion, June 28, 1883.) 

Everybody admits that this rich store-house of the 
reports, this priceless inheritance of the wisdom of the 
ablest minds of all ages, contains all the material for 
making a general code. Likewise it must be conceded 
that the existing confusion does not only spring from 
the quantity of our report law, but equally from its 
form, for we all know from toilsome experience that 
much ofitis inconsistent and illy expressed, and all 
of it is scattered upand down through an immense 
heap of rubbish, without any order and symmetry. In 
fact it is plain , that while a body of statutes may be 
imperfect, bulky and obscure, the judiciary law of the 
reports necessarily must be. And when it is borne in 
mind that codification is not legislation, but compila- 
tion—merely a new arrangement of old law—it would 
seem thatall lovers of jurisprudence would cordially 
consent to melt down the old, alloyed and shapeless 
coin, in order that the precious treasure may be cast 
into pure and symmetrical shape. And everybody 
will readily enough fall into line, if he will only con- 
sent to follow his reason; if he will emancipate himself 
from the potent sentiment of such venerable, moss- 
grown maxims, as stare super antiquas vias, which ap- 
plied to codification, might not improperly be trans- 
lated: Stick to the time-honored mud road, and be- 
ware of such dangerous innovations as turnpikes and 
railways! 

For the law is progressive. I need not remind you 
of that blood-red period in the history of England, in 
which more than one hundred offenses were visited 
with the death penalty, working a forfeiture of estate 
and corruption of blood; when every law had a re- 
trospective effect to the first day of the session at 
which it was passed, and when acts done after the 
session had begun and before the statute was enacted 
were punished by its ex post facto penalties for having 
failed to heed prohibitions which had no existence; 
when ifa man committed the crime of self-murder, 
leaving destitute the wife whom he had vowed to pro. 








tect and cherish, the tender mercy of our much- 
vaunted common law, the perfection of reason and the 
bulwark of our liberties, forfeited to the crown not 
only the chattels of the suicide, but by technicalities 
which revolt our reason and shock all common sense, 
also leasehold estates which he possessed in his wife’s 
right, or jointly with her. We see every day how the 
common law, which is as much wronged by the indis- 
criminate praise of Coke and Blackstone as by the un- 
sparing abuse of Bentham, progresses in developing 
and harmonizing the inexhaustible fund of keen 
shrewdness and practical common sense which lies at 
its root. But of all the solemn-faced fictions of the 
law, the most awe-inspiring tothe profane, and the 
most ludicrous to the spectator behind the scenes, is 
the article of faith that the judges make no law; that 
it isa miraculous something made by nobody, most 
probably existing from eternity, and merely revealed 
by the judiciary from time to time, according to the 
needs of their good people. True enough, and natural 
enough, the judicial legislator will abstain not only 
from the show of legislation, but if hecan, from 
legislation itself. To the trained reader of 
judicial writings, but to him only, there are 
set phrases and turns of speech which mark to his ex- 
perienced eye where the firm ground ceases and the 
bog begins. But notwithstanding there are whole de- 
partments of jurisprudence—the great body of chan- 
cery law and almost the whole of our commercial law, 
which may be briefly labelled judge-made. 

The upright judge appreciating that he is making 
law, and conscientiously mindful of the responsibility 
of that delicate position, necessarily states as narrowly 
as possible the compass of the rule he proceeds to 
create. Conscious of extending the law, he respects 
established rules too much that by overturning them 
he would boldly round off his work to suit the pur- 
poses of general analogy and scientific system, and 
thus the result is often the merest patchwork. More- 
over it is a vice inherent in all judicial legislation that 
its import, to be correctly determined, must be inter- 
preted according to the facts of the case; general prop- 
ositions, not necessary to the decision, must be lopped 
off altogether; all the underbrush of irrelevant cir- 
cumstances, with which the decision may be obscured, 
must be cleared away, until freed from all attending 
rubbish, the naked judicial rule, the ratio decidendi, 
stands forth. And afterall this work, the operation 
of the rule, thus laboriously established, is confined to 
such cases as correspond to the salient facts which gave 
it birth. Oftentime it would seem to the student of 
case-law the result attained by the work thus neces- 
sarily bestowed is not worth the tenth part of the 
labor. 

In view of this, a judge here and there has deemed 
it right to provide by such an act of judicial law-mak- 
ing for more than the bare needs of the case in dispute, 
and to create a comprehensive rule for other possible 
contentions, but then the universal cry rises up that 
his judgment is extra-judicial. Others following the 
opposite extreme, being confronted with a large ques- 
tion looming directly before them in the natural 
growth of our report-law, instead of settling a grave 
doubt once for all, probably allow the case to go off 
on an infinitesimal point of practice. Thus there 
remain unsettled questions, with nothing but report- 
law to determine them, before which litigants and 
lawyers stand for years in utter helplessness. Often in 
the growth of a rule, there occurs along suspense, dur- 
ing which no one can foretell the probable result. 
Suitors do not generally know that the development 
of a particular branch of the law is largely influenced 
by the accidents of litigation, and that they them- 
selves thus become a species of involuntary law-makers 
who carry away no laurels, but who nevertheless have 
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to foot all the bills. And rarely the vacant ground is 
covered all at once. Generally a series of decisions, 
barely touching the main question, nibbles all around 
it, consuming it more and more, until finally some 
fine morning there is an unexpected collapse, disclos- 
ing much to the wonderment of all the participants, a 
sum total of the individual operations, designed by 
none, and of which they and the rest of the world 
would gladly rid themselves, if they only could. The 
same process of slow destruction may often be ob- 
served when a rule, however well settled, becomes an- 
tiquated or inconvenient, or what amounts to the 
same thing, when the judicial law-maker conceives it 
to be against public policy. Distinctions and excep- 
tions will soon multiply, until the rule is actually frit- 
tered away. 

The fact is, all report law is constitutionally infected 
with the same infirmity, which like a contagious dis- 
ease, it imparts to allits surroundings. You may have 
brought your suit on the strength of a decision cover- 
ing the whole length and breadth of your case, and 
conclusive in your favor; but you will find your prop 
shattered by such overwhelming criticism as Mr. Bin- 
ney brought to bear in Vidal v. Girard’s Executor, 2 
How. 127. Your report may be spurious; another re- 
port of the same case may be the orthodox one; per- 
chance apreceding adjudication was lost sight of; 
mayhap there was a dissent by that member of the 
court who ranks highest in the esteem of the legal pro- 
fession; perhaps the case was afterward doubted, mod- 
ified, aye, overruled; possibly it stands recorded that 
the universal opinion of the bar condemnedit. At 
any rate, your goose is cooked. And if your client 
happened to listen to the discussion, what will that 
important individual say? And more, may he not 
justly think it a hard lot, to be first drawn into trouble 
by the defects of the law, and then to be made to pay 
for mending it? 

What has been said merely brings to our minds the 
difficulties with which lawyers and judges are daily 
struggling. If we had a body of written law in com- 
pact shape and scientific order, we should save the in- 
calculable time which is lost in trackiuga doubtful 
proposition through the endless waste of the reports, 
and the business of our courts would be much expe- 
dited. And as lawyers, educated for their calling and 
experienced in its practice, have such great trouble in 
determining the state of the law, in what perplexing 
condition must a layman find himself, however intel- 
ligent, when trying to ascertain his rights, even in 
affairs which look as if they ought to besimple. Would 
we deny him a knowledge of his rights and duties 
under a form of government which makes all classes 
take part in the affairs of State? Does it need demon- 
stration that in this free country everybody should 
know the laws which affect his property and govern 
his conduct? Ifa written constitution is desirable, sv 
and for the same reason, are written laws. A knowl- 
edge of hisrights is tothe freeman an additional 
guaranty of their sanctity; his knowledge of his duties 
an additional assurance to others that their rights will 
be held sacred by him. Hence it seems incredible 
that the desirability of acode can admit of debate, for 
the discussion, to borrow the words of Mr. David Dud- 
ley Field, is limited to the consideration whether the 
law shall be written in acode where the people can 
find it, or left in thousands upon thousands of reports 
where only lawyers can find it. 

And do the people know the law under the present 
system? There is no civilized country under the suu 
where they know so little of the laws under which 
they live as in England and North America. How 
many laymen in Kentucky do you think had any idea 
that railroad shares were real estate? That the frailest 
bubbles of speculation, wafted to and fro by the ephe- 





meral currents of the stock exchange, descended as 
land and were subject to dower? Although this doce 
trine was settled as the declared law of Kentucky 
since the decision in Price v. Price’s Heirs, 6 Dana, 107, 
in the year 1838, it was so little known or suspected, 
that when it was affirmed inthe year of 1870, by the 
case of Copeland v. Copeland, 7 Bush, 350, it amazed 
the whole State and was incontinently abolished by 
the act of March 22, 1871. But even the law of the 
commonest transactions and relations is a sealed book 
to the laity. Not one in a hundred marries or buys a 
tract of land with any accurate perception of the con- 
sequences which the Jaw fastens upon that act. Ten- 
ants rent houses in the firm belief that the landlords 
must make all repairs which may become necessary ; 
they have no suspicion that if they agree to repair and 
the house is consumed by fire the law compels them to 
rebuild, unless a statute like ours comes to their relief. 
Debtors settle with their creditors ata discount and 
believe the bargain to be binding if the creditor agrees 
to receive the part payment in full satisfaction. And 
yet for hundreds of yearsthe law has set its face 
steadily against any unbending of its iron rule to con- 
form to the plain intentions of the parties. Again the 
courts constantly assume that the words of a written 
instrument convey to the understanding of the parties 
the meaning and effect which their judicial decision 
has imputed to such language, even though the parties 
are the most illiterate of menand the instrument a 
fire insurance policy with its cloud of perplexing 
clauses. And why? We are sternly answered: Ig- 
norance of the law does not excuse. (After showing 
the inefficiency of text-books, digests, and [statutory 
amendments. ) 

It being then clear that a general code is the only 
medium of stating the law consonant with the genius 
of our free institutions; in view of the fact that all the 
established law has already been written down in the 
statutes and the reports, it should not be doubted that 
it is possible to make a complete analysis from these 
records. We have the proof in the digests to which we 
daily resort. The more extended the text-book or 
abridgment isin scope,and the more accurate it is in its 
analysis,the closer it approximates acode. Sugden on 
Powers, Adams on Ejectment, Benjamin on Sales, 
Fearne on Remainders, succeeded in exhausting their 
topics. If then a single person, by making use of his 
hours of leisure in the midst of his ordinary business 
engagements, can carry the compilation of a large sub- 
ject of the law by his unaided efforts to such a per- 
fection that succeeding ages have nothing to add, how 
much greater must be the certainty of obtaining as 
favorable results by a Code Commission, devoting all 
their time and talents to the task, and assisting and 
counseling with each other in carrying it out? Of 
course the problem of recasting the authorities in a 
legislative form is difficult, but experience has shown 
that it is not insolvable. 

No one will claim that it is possible to anticipate 
specifically every concrete case. To do so would re- 
quire an infinite ingenuity in foresight and a language 
of superhuman exactness in expression. But no candid 
mind will esteem this an objection. It would be a 
poor reason, because we cannot imagine all possible 
cases, to abstain from providing for as many as we 
can. Allowing the law of cases yet unknown to re- 
main in abeyance, we carry out neverthelessa rational 
object in rendering the existing law as accessible and 
as clear and compact as we can by arranging it accord- 
ing to the subject-matter. A lawyer iu getting down 
to the roots of a question, begins to see that the law is 
simpler than it looked; that the innumerable cases are 
really no more than illustrations of a comparatively 
small number of principles. And thus the objection 
vauishes which Mr. Justice Byles urged against codi- 
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fication in his ‘‘ Discourse on the Present State of the 
Law of England,” published in the year 1830, that 
hardly any case can be decided by principles, and that 
every emergent case is one of detail, and requires a law 
of detail; for the distinction attempted to be drawn 
does not exist. The most minute regulations may be 
clearly stated in terms so comprehensive as to embrace 
a whole genus of cases. A law of detail not only can 
be alaw of principle, but must be. If it were not it 
would cease to be law. It is clearly possible to do 
away with the interminable labor incident to the ap- 
plication of case-law by extracting from the decisions 
its ratio decidendi, and to state it in the abstract, not 
limited to the accidental features of the case; else 
judiciary law would wholly depend upon the arbi- 
trium of the judge, and therefore be utterly inappli- 
cable to the determination of future cases. But the 
statement of the abstract decision of any given case is 
codification pro tanto, and what is done in a single 
instance may be extended to take in all the report 
law. 

It is no objection to say that no language can be 
used which will not be susceptible of different inter- 
pretations, for if this be true, the language does not 
become more uncertain when written in a code than 
by remaining in the reports. And surely a rule can 
be stated with greater precision in a few short senten- 
ces, carefully framed for the purpose of defining the 
rule which is to govern a class of cases, than in a more 
or less diffuse opinion, written with a flowing pen and 
with an eye only tothe needs of the individual case 
before the court. 

Another expression for the same objection has been 
that the common law is expansive, and that a code 
will not unbend to follow this tendency. But asa 
code does not manufacture new law, but merely 
arranges and states the existing law, it ismo more nor 
less expansive than the law itself. As to new, unfore- 
seen cases, unprovided for by the code, the judges 
will dispose of them, as under the common law, ac- 
cording to the analogies and their intrinsic merits, and 
the existence of a code cannot interfere. But when 
the new rule has become settled, it is easy to embody 
itinto the code. Some will object that if we once 
have one, we shall soon want another. But this notion 
is a mistake; the rules thus established will be more en- 
during, for their excellence and their philosophic 
necessity as a part of agreat system will be more con- 
spicuous, and thus opposition will be disarmed. (After 
a short historical sketch of foreign codes.) 

The history of the American codes is equally per- 
suasive. The Louisiana Civil Code dates back to the 
year 1808, and since the revision in 1825, it has hardly 
been touched by the hand of innovation, except in 
those parts which were affected by the abolition of 
slavery. The Georgia code has stood the test of 
actual trial since 1860, with signal success, and not only 
the lawyers, but also the business men of that State 
know it and apply it constantly. California since the 
year 1872, and Dakota since 1877, have had their codes, 
and their usefulness is said to be very marked. 

The State of New York gave to the world in the year 
1848, the Codes of Practice, which have since encircled 
the habitable globe, overturning the old systems of 
legal procedure, both in America and England. The 
compilation of the body of the law in the civil code 
was begun in the year 1857, by a commission of which 
Mr. David Dudley Field was the head. The result of 
their labors has been before the world since the year 
1865, and they have made a stir. Every line of the 
2,034 sections of their code has been scanned by the 
enemies of codification with microscopic gaze. But no 
complaint has been heard of the plan of the work, or 
its comprehensiveness, or its general correctness in 
stating the law, and all censure, warrantable or not, is 





confined to not exceeding fifty sections, and of sucha 
concession, wrung from hostile lips, the venerable 
champion of a more rational system of the law may 
well be proud. His work, the life work of a great 
jurist and of a profound thinker, prodigious alike for 
its extent, its scientific perfection and its literary 
polish, was adopted by the Legislature of the year 
1879, but the bill having been vetoed by Gov. Robin- 
son, in deference to the fierce resistance of its adver- 
saries, it has not yet taken effect asalaw. But noone 
knows better than the great protagonist of codification 
that the future belongs to him. No country which has 
had a partial or a complete code will ever think of re- 
turning to the old state of things, and the march of 
events is steadily an advance. As Mr. David Dudley 
Field himself has said: ‘An effort of any association, 
large or small, to change this resolve of the people 
would be about as futile as if a lunatic were to stand at 
the bottom of Niagara and breathe up stream, think- 
to turn back the waters.’’ For to use the classic para- 
phrase of Mr. Irving Browne: ‘Governors may 
come, and Governors may go, but the Code goes on 
forever.” 

What has been said cannot be better or more clearly 
epitomized than in the language of Judge Seymour D. 
Thompson, who gives voice to the confession of faith 
of every friend of codification : 

““Wearein favor of a Code, because we prefer a 
certainty to that which is uncertain; because we desire 
to see that law, which it is claimed is founded upon 
the immutable principles of justice reduced to positive 
enactment; because there is much in the common law 
which is unsuited to our present civilization, and 
which we shall never get rid of, except by codifica- 
tion; because from the ‘elasticity ’ of the common law 
flow an innumerable train of evils; and finally because 
codification means a decrease in litigation, a saving of 
labor for the judge and the practitioner, and greater 
security to the rights of the individual.” 


— 


OBITUARY. 


AMAZIAH B. JAMES. 


In the death of Amaziah B. James, northern New 
York loses one of its most distinguished residents, and 
the State an eminent citizen and long-time faithful 
public servant. Fortwenty-three years Judge James 
occupied a seat on the bench of the Supreme Court of 
New York. In that position he won distinction for 
courtesy, fairness, learning, and integrity. He resigned 
the judgeship in 1876 to accept an election to Congress, 
succeeding in the house of representatives Vice-Presi- 
dent William A. Wheeler. So long used to the quiet 
and dignity of the bench he could not acquire a liking 
for the active work of politics and legislation, and at 
the end of his second term he voluntarily retired to 
private life. Mr. James was born in Rensselaer county 
in 1812. Hereceived an academic education, and was 
admitted to the bar in 1838. Previous to his elevation 
to the bench ne practiced law fifteen years in Ogdens- 
burgh. Throughout his life he had the respect of his 
associates, in private and public affairs.—7Zroy Times. 


NEW BOOKS AND NEW EDITIONS. 


XIII Unitrep States DIGeEst. 

The current volume of this important series makes 
its appearance quite promptly. Under the editorial 
charge of Mr. Geo. Fred. Williams, the work is ex- 
ecuted ina manner well nigh faultless, and the pub 
lisher’s part is admirably performed. Boston, Little, 
Brown and Company. 
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CURRENT TOPICS. 


W* are spending our ‘‘ vacation’ in the State 

Library. Thisis a cool place, the air is pure, 
it costs us nothing, and we meet the most distin- 
guished lawyers of past times. We must confess 
that we do not sleep well there, but that is the fault 
of the engrossing character of the company. One is 
bound to keep awake when Lord Mansfield is kind 
enough to address a remark to him, or when Mr. 
Bishop takes him into one of his prefatory and self- 
depreciatory confidences. Here we can find out 
what the law probably is, and imagine what it 
ought to be. Here we have sat and read, as student, 
practitioner, or editor, for more than twenty-five 
years, and until the habit and the place have grown to 
be asecond nature to us. In the midst of our summer 
recreation, we receive a rude shock in being told 
that we must get out; that the old building is to be 
torn down about our ears, to make room for the 
pretentious steps of the new Capitol. We are assured 
of much more sumptuous quarters in the new Capitol 
a year and a half hence, but in the mean time we are 
to be tucked away in one of the corridors of the new 
building. Doubtless many lawyers will share the 
regret we feel upon being deprived of this favorite 
haunt, with all its pleasant associations and 
memories. There is probably no help forit. The 
all-engrossing maw of the great marble mausoleum 
must swallow up the old library, but it seems to us 
little less sacrilegious than digging up an old grave- 
yard. 


One of the punishments of the poor editor who 
cannot take a vacation in the hot weather is to read 
such cases as Morse v. Minneapolis, ete., Ry. Co., 
Minnesota Supreme Court, June 14, 1883. This was 
an action of damages for the negligent killing of an 


employee in coupling engines. The deceased was 
required to couple the engines, tender to tender, to 
be used in ‘‘ bucking” snow. A recovery was denied 
because the practice was shown to be common and 
well known to the deceased. With the thermometer 
at 96 in the shade we cannot cool ourselves by 
perusing such cases, any more than by “thinking 
on the frosty Caucasus.” Scalding cases would be 
more appropriate to this weather. 


A case appropriate to the present weather is 
Briffitt v. State, Wisconsin Supreme Court, which 
holds that the court will take judicial notice that 
beer is intoxicating. The court said: ‘‘ When the 
general or primary meaning of a word is once estab 
lished by such common usage and general accepta- 
tion, we do not require evidence of its meaning by 
the testimony of witnesses, but look for its definition 
in the dictionary. Whisky, according to Webster, 
is ‘a spirit distilled from grain ;’ and beer according 
to the same authority, is ‘a fermented liquor made 
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from any malted grain, with hops and other bitter 
flavoring matter.’ It is true that, to a limited extent, 
there are other kinds of beer, or of liquor called 
beer, such fis small beer, spruce beer, ginger beer, 
etc. ; but such definitions are placed as remote and 
special, and not primary or general. So it may be 
said of other substances having a common name and 
meaning, such as milk or tea. Milk according to 
Webster, is ‘a white fluid secreted by female 
mammals for the nourishment of their young.’ There 
are other kinds of milk however such as ‘the white 
juice of plants,’ which is the remote definition; or 
milk in the cocoanut, or that in the milky-way. Tea 
is defined to be ‘leaves of a shrub or small tree of 
the genus Thea or Camellia. The shrub is a native 
of China and Japan.’ There are other kinds of tea, 
such as sage tea and camomile tea, etc. The latter 
are the restricted uses of the word. When asked to 
take a drink of milk, or a cup of tea, it would not 
be necessary to prove what it meant. Why is it 
more necessary to prove what is meant by a glass or 
drink of beer? When beer is called for at the bar, 
in a saloon or hotel, the bar-tender would know at 
once, from the common use of the word, that strong 
beer—a spirituous or intoxicating beer— was 
wanted; and if any other kind was wanted, the word 
would be qualified, and the particular kind would be 
named, as root beer or small beer, etc. When there- 
fore the word ‘ beer’ is used in court by a witness, 
the court will take judicial notice that it means a 
malt and an intoxicating liquor, or such meaning 
will be a presumption of fact, and in the mean- 
ing of the word itself there will be prima facie proof 
that it is malt or intoxicating liquor that is meant. 
When the witnesses in this case testified that the 
defendant sold to them beer, the prosecution had 
sufficiently proved that he had sold to them a malt 
and intoxicating liquor, for both qualities are im- 
plied in the word ‘beer.’ This, as a logical: con- 
clusion and principle of law, would seem to be well 
established by common reason, and we think it 
would be difficult to find a single good reason against 
it.” This case should be noted up (or down) in 
Mr. Rogers’ ‘* Drinks, Drinkers and Drinking.” 


In speaking of a complimentary dinner to Mr. 
Benjamin on his retirement, the London Law Times 
says: ‘As the bar becomes poorer — and as a body 
it is becoming poorer—the impression grows 
that complimentary dinners to successful men on 
retiring and on promotion should not be given by the 
bar, but that if events of this kind are to be celebra- 
ted, this should be done by those who have made 
their fortunes and value the congratulations of their 
friends.” Upon which the Chicago Legal News re- 
marks: ‘‘ We think there is much in the suggestion 
of our Engligh contemporary, and that the lawyer 
who has had a successful professional life and 
amassed a fortune and is about to retire from the bar, 
may with great propriety give a dinner to his pro- 
fessional friends and receive their congratulations. 
Let the dinner come from the man who has made 
his wealth at the profession and not from the poor 
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members of the bar.’’ Weare of the same opinion. 
This sort of affairs should not be conducted on the 
principle of a ‘‘ Jersey treat,” where every man pays 
for himself, but the recipient should foot the bills. 


Our English cousins are threatened with a great 
legal misfortune, namely, a new trial in the libel 
case of Belt v. Lawes. The Lord Chief Justice has 
notified counsel that a majority of the court are of 
opinion that there should be a new trial, but not on 
the same grounds nor to the same extent. His Lord- 
ship hinted that in these circumstances counsel 
might find it possible to ‘approach one another.” 
Which means, we suppose, that they should endeavor 
to effect a settlement. Considering the enormous 
expense and the tedious length of the trial, and the 
undue obstruction of, other and more important 
business, we hope counsel will advise their clients 
to call it a draw, and to regard the advertising they 
have got as an equivalent for all they have suffered 
in their feelings. 


A learned judge ina recent case observed: ‘‘ That 
a court of law is often powerless to afford the relief 
which the inherent justice of a particular case seems 
to demand, is no new thing. It furnishes a reason 
for the existence of the court of chancery.’’ There 
never was a more cogent argument for the abolition 
of the court of chancery, and the investing of one 
court with equitable as well as legal powers. The 
powerlessness of a court of law furnishes no reason 
for the existence of a separate court with greater 
powers, but it furnishes a reason for the’establish- 
ment of a single court with all powers. 


In old times the prejudiced British tourist used 
to travel through this country, and seeing occasion- 
ally a woman at work in the hay field or hoeing 
potatoes he would jot down in his notes: ‘‘ Women 
habitually do agricultural work in America.” This 
statement would be regarded by our countrymen 
with indignation. But now there comes a judicial 
decision that “pulling weeds” is one of the 
American woman’s ‘‘ ordinary occupations.” ‘‘A 
woman engaged in her ordinary occupation is not 
bound to know at all times what is owing to her.” 
Root v. Bradley, 49 Mich. 27. This was the case of 
a tender made toa woman on her mortgage while she 
was pulling weeds in her front door-yard, and she 
thought it was not enough. 


Judge McAdam writes us as follows: “ Your arti- 
cle on the Marine Court, which appeared in your 
issue of the 14th inst., leaves the impression that 
the Daily Register was in error in stating that the 
author of ‘Wheaton’s International Law’ was at 


one time a judge of that court. He did hold this 
position, but his given name was ‘ Henry,’ not 
‘Noah’ Wheaton. The word ‘Noah’ being a 
misprint.’’ This information is new to us, as it 
probably will be to most of our readers. 


A bill has been introduced in Parliament to ena- 
ble people who have their likenesses taken to prevent 





the sale or exhibition of them against their will. 
The Law Times says: ‘‘If the bill passes into law 
it will be more justifiable than at present for ill- 
natured people to say that such exhibitions and 
sales are made by the wish, or at all events not con- 
trary to the wish of the persons represented. After 
this bill becomes law, whenever any photographic 
likeness of any person is executed on commission 
it will be unlawful for the photographer, or for any 
other person, whether he owns copyright therein or 
not, without the consent in writing of the person 
for whom the work was executed, to sell or offer 
for sale, or exhibit in public in any shop window 
or otherwise, any copy of such likeness, under pen- 
alty of the liability to which offenders will be sub- 
ject of being ordered in a summary proceeding to 
deliver up to the person for whom the work was 
executed all copies in their possession and the nega- 
tive; and resort may also be had, in the case of its 
being ‘reasonably suspected’ that all copies and 
negatives have not been delivered up, to the ex- 
treme step of granting a search-warrant to search 
in the day-time the offender’s house, shop or other 
place, and to deliver up the copies or negatives 
which may be found to the person for whom the 
work was executed. It may be rather doubtful 
whether this provision is all that could be desired. 
If it were perfectly certain that whenever an offense 
of this description was committed all copies and 
negatives would inevitably be found and forfeited, 
there would no doubt be very little temptation to 
commit the offense, but the cost of producing the 
copy is so slight when compared with the possible 
gain, that it seems as if some fine were required to 
make the prohibition effectual—at all events, in 
case of repetition of the same offense in regard to 
the same photograph. On the other hand, the 
search-warrant provision is one of a character 
which, not unnaturally, always provokes a strong 
opposition, especially in a case where the offense 
which it is sought to punish is not one of the worst 
description. The bill also deals with the case of a 
portrait painted on commission, and forbids the 
painter or other owner of the copyright in such por- 
trait, without the consent in writing of the owner 
for the time being of the painting, to repeat, copy 
or reproduce the likeness in any way. There is a 
clear distinction between the proposed enactment 
in this case and that in the case of a photograph, in 
that in the latter case it is the person for whom 
the work was executed who is to have the right to 
forbid publication, while in the former case it is 
the owner for the time being of the painting. 
There does not seem to be any particular reason 
why a person whose portrait has been painted 
should be exposed to the risk of having copies or 
photographs of that portait exposed for sale in 
every shop window, with or without the consent of 
some one who may have purchased the picture, and 
it would be better for the consent of the person 
represented to be made necessary in the one case as 
in the other.” 
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NOTES OF CASES. 


N Leete v. Pilgrim Congregational Church, St. 
Louis Court of Appeals, July 3, 1883, (Chic. 
Leg. News), the ringing of church chimes between 
9p. Mm. and 7 A. M. was enjoined. The court re- 
fused to enjoin the ringing for worship on Sunday, 
or the quarter-ringing or the striking of the hours 
on any day in the day-light hours, and continued: 
‘¢ But the striking of the clock at night must, we 
think, be relegated to the category of useless noises, 
It is not necessary that the hour should be sounded 
upon a large bell at night. There is no doubt that in 
the still hours of the night, the striking of this bell, 
particularly at 10, 11 and 12 o’clock, when numerous 
strokes are delivered, is in its vicinity a disturbing 
noise. No possible sentiment can be ministered to 
by perpetuating such a noise where people generally 
are asleep. Because a number of witnesses testified 
that the striking of the hours at night did not dis- 
turb them, it cannot be possible that the law of 
Missouri is insuch a state that one man cannot claim 
at its hands protection against a useless sound which 
disturbs his repose because a hundred other men 
may not in like situation, be disturbed by it. We 
therefore think that the striking of the hours upon 
the largest bell between the hours of 9 o’clock Pp. M. 
and 7 o’clock A. M., ought to be enjoined. This 
decree will be reversed and the cause will be re- 
manded to the Circuit Court with directions to enter 
a decree that its direction or authority be perpet- 
ually enjoined from ringing the bells between the 
hours of 9 o’clock Pp. mM. and 7 o'clock A. M., so as to 
disturb the sleep or rest of the plaintiffs or either of 
them in their respective dwelling-houses.” See 
Harrison v. St. Mark’s Church, 15 Alb. Law Jour. 
248; Soltau v. DeHeld, 2 Sim. (N. 8.) 1383, to the 
same effect. 


In Gulf, etc., Ry. Co. v. Levy, Texas Supreme Court, 
June 5, 1883, 1 Tex. L. Rev. 341, it was held that 
where a telegram is sent by a son to his father an- 
nouncing the death of the wife and child of the 
former, and soliciting the presence and pecuniary 
aid of the latter, whatever contract was made by the 
son was made for his benefit alone, and that contract 
cannot be made the basis of a recovery by the father; 
and in an action by the father for failure to deliver 
or delay in delivering the telegram, the father can 
recover only for injury to his person, property, or 
reputation. The court said: ‘‘ In all of these classes 
of cases, where a pecuniary injury is shown, menta! 
distress resulting from the same act which produced 
the pecuniary damage becomes an element in 
aggravation for which damages may be given. The 
case in which damages have been allowed for mental 
distress resulting from injuries to persons will be 
found to be cases in which the mental distress was 
the incident to a bodily injury suffered by the dis- 
tressed person, or cases of injury to reputation or 
property in which pecuniary damage was shown, or 
the act such that the law presumes some damage, 
however slight, from the act complained of, and not 





cases in which the bodily injury or other wrong was 
suffered by one person, and the mental distress by 
another, or were cases in which a direct pecuniary 
damage had been shown, and the element of mental 
distress had been admitted in aggravation of the in- 
juries, for the purpose of recovering damages other 
than such as are only compensatory. * * * The 
following authorities bear upon the question: Can- 
ning v. Inhabitants of Williamstown, 1 Cush. 452; 
Joch v. Dankwardt, 85 Ill. 833; Lynch v. Knight, 9 
H. L. C.577, 598; Johnson v. Wells, 6 Nev. 225; S. 
C., 3 Am, Rep. 245; Shearm. and Redf. on Neg., §§ 
606, 606b; Freese v. Tripp, 70 Ill. 496; Meidel v. 
Anthis, 71 id. 241; Blake v. Midland Ry. Oo., 10 
Eng. L. & E, 442. No actual damages being shown 
to sustain the action, evidence, which in favor of 
the plaintiff in this cause, could only bear upon the 
question of exemplary damages and averments of a 
like kind, can be of noavail; for unless some actual 
damage had been sustained by the plaintiff he is not 
entitled to exemplary damages. Flanagan v. 
Womack, 54 Tex. 50; Freese v. Tripp, 70 Ill. 500. 
The English cases held substantially that a person 
to whom a message is sent cannot maintain an action, 
notwithstanding pecuniary injury may result to him 
by the failure of a Telegraph Company, correctly or 
within a reasonable time to transmit it, unless the 
sender sustains to the person to whom the message 
is sent the relation of agent, through which privity 
of contract is established. Playford v. United 
Kingdom Electric Telegraph Co., 4 Q. B. 706. This 
doctrine has not been accepted by the courts of this 
country; but none of them have gone to the extent 
of holding that the person to whom the message is 
sent may maintain an action for the negligence of a 
Telegraph Company in transmitting, without aver- 
ment and proof of some actual pecuniary injury 
sustained thereby. We are referred to the case of 
So. Relle v. W. U. Telegraph Co., 55 Tex. 310; 8. 
C.40 Am. Rep. 805, as an authority for the propo- 
sition that an action for mental suffering alone may 
be maintained. The opinion in that case does seem 
to maintain the proposition necessary to sustain this 
action, but we are of the opinion that it cannot be 
sustained upon principle nor upon the authority of 
adjudicated cases.” 


In Gulf, ete., Ry. Co.v. Levy, in the same court, 1 
Tex. L. Rev. 344, it was held that the transmission 
on Sunday of a telegram announcing the death of 
the sender’s wife and child and soliciting “help,” 
was a work of necessity and charity. The court 
said: ‘‘It is claimed that the contract to send the 
message was illegal, because made and executed on 
Sunday. There was no error in this respect, the 
petition and evidence show a case in which the acts 
which appellant contracted to perform were neces- 
sary to secure decent burial to the deceased wife of 
the appellee, and the presence of parents. The 
court might and ought to have instructed the jury 
that the contract to do things necessary to such an 
end, was a contract to doa work of necessity and of 
charity, and therefore valid. Doyle v. Lynn, ete., 
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R. Oo., 118 Mass. 197; S. C., 19 Am. Rep. 431.” 
The contrary was held in Rogers v. Western Union 
Tel. Com., 78 Ind. 169; 8. C., 41 Am. Rep. 558, of 
a message to ‘‘ come up in morning, bring all.” 


—_—_—>—___—. 


COMMON WORDS AND PHRASES. 


ECURITY. —“ It is well settled that when written 

after the name of one who signs a promissory 

note it means surety.” Favorite v. Stidham, 84 Ind. 
423. 

PRINTED AND PUBLISHED. — A newspaper owned 
and issued in Hoboken, and the matter of which is 
“set up” there, is “ printed and published ’’ there, 
although the forms are sent to New York and the 
press-work is done in the latter place. Bayer v. 
Hoboken, 15 Vroom, 131. The court said a strict 
interpretation of these words would exclude news- 
papers with “ patent outsides ” made up in the city 
of New York and sent to New Jersey. 

Insurine. — A condition in an insurance policy 
that every person “‘ insuring” must give notice ‘‘ of 
any other insurance effected,” etc., applies to subse- 
quent as well as prior insurance. Warwick v. 
Monmouth County Mutual Fire Ins. Co., 15 Vroom, 83. 
The court said: “It is claimed that the phrase must, 
or at least may, be read as follows, viz.: ‘All and 
every person in the act of insuring,’ etc. Thus read, 
it is insisted that the condition is limited in its 
application to the time when the act of insuring is 
consummated by the issuing of the policy, and that 
to extend it to a subsequent period would require 
the use of other words, such as ‘ insured,’ or ‘ while 
insured.’ Upon this construction, the word ‘effected,’ 
as applied in the past tense to other insurance, would 
relate to only such insurance as had been effected at 
the time of procuring this policy. * * * But 
manifestly the plain meaning is quite otherwise. 
The contract of insurance commences, indeed, at the 
moment when the policy is executed and delivered. 
It is however a continuing contract, insuring the 
property therein described for all the time fixed by 
its stipulations. During that time the insured may 
be well said to be ‘insuring’ his property in the 
company whose continuing contract to insure he 
holds. So that the word ‘insuring,’ in my judg- 
ment, appropriately indicates a person holding such 
a continuing policy during any part of the time 
covered by the terms of the policy.” 

Lerr Unoccuriep. — This does not imply a total 
and willful abandonment of the premises in an 
insurance policy. Sonneborn v. Ins. Co., 44 N. J. 
220. The court said: ‘‘ A dwelling-house is chiefly 
designed for the abode of mankind. Itis occupied 
when human keings habitually reside in it, and un- 
occupied when no one livesor dwellsinit. * * * 
It was however urged on behalf of the piaintiff that 
the usual signification of the term ‘ unoccupied’ was 
modified or changed by the word immediately 
preceding it in the sentence, and that the phrase, 
‘left unoccupied,’ implies an abandonment or will- 
ful vacation of the premises, leaving them uncared 





for. Such is not the natural import of the language, 
and no authority can he found for such unusual 
rendition. The phrase ‘shall not be left unoccupied 
any portion of the year’ is equivalent to saying, 
‘shall not be suffered to remain unoccupied during 
any part of the year.’ A week is as essentially a 
portion or part of the year as a month or the season 
of spring or autumn.” 

CONNECTED WITH THE USE AND OPERATION OF 
THE RatLway. — Opening and shutting the doors 
of an engine-house is not a duty ‘‘ connected with 
the use and operation of the railway.” Malone v. 
Burlington, ete., Ry. Co., lowa Supreme Court, June 
14, 1883, 16 N. W. Rep. 203. The court said: 
‘* No one would claim that raising or opening a toll- 
gate to allow a stage-coach to pass would be 
operating the coach.” But the language of the 
statute in question is not ‘‘ operation of the engine,” 
but ‘operation of the railway.” And opening and 
closing a toll-gate would seem to be connected with 
the operation of the road, if not of the coach. 

At. —A statute directed the governor to appoint 
the successors of certain officers ‘‘ at the expiration 
of” their terms, A successor was appointed on 
the day of the expiration of the term of such 
an office. Held, valid. People v. Blanding, Cali- 
fornia Supreme Court, April, 1883. The court said: 
‘¢The preposition ‘at’ is indefinite in its meaning; 
such is the view of it taken by Dr. Webster. (See 
the word in Webster’s Dictionary.) He says: ‘ It is 
less definite than ‘in’ or ‘on;’ ‘at the house’ may 
be ‘in’ or ‘near’ the house.’ With reference to 
time, it may mean ‘the exact moment’ or ‘near 
it.’ In common speech the word is so used. When 
the Legislature used the words in the section above 
quoted ‘at the expiration of,’ it would be a very 
strained construction to hold that it was intended to 
designate the exact moment rather than a few mo- 
ments before. It seems by the argument to be ad- ~ 
mitted that it may designate any time after the 
expiration, even a few moments after. If a few mo- 
ments after, why not a few moments before? We 
see no reason why one construction is not as correct 
as the other.” 

Commopities. — Shares of the capital stock of an 
unincorporated association are not ‘‘ commodities,” 
within a statute taxing “produce, goods, wares, 
merchandise and commodities.” Gleason v. McKay, 
Massachusetts Supreme Court, March, 1883. The 
court said: ‘‘ Ever since the adoption of the Con- 
stitution, the Legislature in its practice and this 
court in its adjudication have given a very broad and 
extensive meaning to this term. It has been repeat- 
edly held that corporate franchises enjoyed by grant 
from the government are commodities, and subject 
to excise. Portland Bank v. Apthorp, 12 Mass. 252; 
Commonwealth v. People’s Five Cent Savings Bank, 5 
Allen, 428; Same v. Hamilton Manuf. Co., 12 id. 298; 
Same v. Cary Improvement Co., 98 Mass. 19; New 
York Ins. Co. v. Gleason, 183 id. 161, cited. This 
imposition is clearly not in the nature of a license 
fee, but is an excise upon a franchise or privilege. 
The right to levy excise upon franchises has never 
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been extended further than corporate franchises 
specially granted by the government or enjoyed and 
exercised by its permission. The defendant in this 
case is not a corporation. It is merely a partnership 
with all the incidents and responsibilities of a 
partnership. The firm property is taxable at its 
business domicil. Hoadley v. County Commissioners, 
105 Mass.519. It enjoys no franchises conferred 
upon it by the Legislature. It does not ask for or 
enjoy any corporate or special privileges. It has 
constituted its partnership under its common-law 
rights and such legal agreements as it chooses to 
make. The peculiar feature that the interest of each 
member may be transferred without the special 
assent of the other members, is created by agreement 
of the partners under their natural rights at common 
law. We do not see how this peculiar feature can 
be called a commodity subject to a special excise, 
any more than the agreement of co-partnership itself 
or any clause or part of it, or any other agreement, 
right or mode of transacting any business, can be 
called a commodity and so liable to taxation at the 
will of the Legislature. If this tax can be upheld, 
it seems to us that the necessary result will be that 
the Legislature has the power to select any business, 
occupation or calling carried on, or any natural 
right enjoyed under the protection of our laws, and 
impose upon it at its willa special tax or excise, 
This would be extending the meaning of the word 
‘commodities’ beyond any reasonable limits.” 

Common Scuoors. — This simply denotes public 
schools, rather than the branches taught. Roach v. 
Directors, ete., of St. Louis Public Schools, Missouri 
Supreme Court, May, 1883. The court said: ‘*The 
term ‘common,’ when applied toschools, is used to 
denote that they are open and public to all, rather 
than to indicate the grade of the school, or what 
may or may not be taught therein. In the legislation 
on this subject they are called ‘public’ as often as 
common schools. These terms seem to be used 
interchangeably as meaning one and the same thing. 
The term ‘school,’ ex vi termini, does not imply a 
restriction to the rudiments of an education. When 
contrasted with the term ‘college,’ or ‘university,’ 
it may and ordinarily does imply a lower grade; 
but just where the one ends and the other begins 
may not be easy to define. There is, in fact, as we 
all know, a great difference in the extent of educa- 
tion and range of learning there may be and often is 
taught in what are properly called common or public 
schools. There is also a wide difference between the 
range and extent of learning and erudition taught in 
different colleges, seminaries, and universities.” 

Satoon. — ‘‘A place where persons who call for 
them are supplied with refreshments. Goozen v. 
Phillips, 49 Mich. 7. z 

Law. — A city ordinance is not a “law,” as that 
word is used in the Constitution. Baldwin v. City 
of Philadelphia, 99 Penn. St. 164. 

On. —In a statutory provision that the court may 
‘fon any such decree ” grant alimony, “ on” means 
“after.” Bradley v. Bradley, 3 P. Div. 47; 32 Eng. 
Rep. (Moak), 36. The court said; ‘The word ‘on’ 





is an elastic expression, which so far from excluding 
the idea of its meaning after, is more consistent with 
that signification than any other. In some cases the 
expression ‘on’ may undoubtedly mean contempo- 
raneously or immediately after.” 


_-___—— 


POWER OF MUNICIPALITY TO REGULATE 
LIQUOR TRAFFIC. 


NEW JERSEY SUPREME COURT, NOVEMBER TERM 
1883. 


STATE OF NEw JERSEY V. INHABITANTS OF WASH- 
INGTON.* 

A borough having py its charter the {exclusive power to 
license inns and taverns, and dealers in spirituous and 
malt liquors. and to pass such by-laws and ordinances 
for the peace and good order of the borough as they 
may deem expedient, not repugnant to the Constitu- 
tion and laws of the United States, or of this 
State, may by ordinance prohibit the sale of such liq- 
uors in licensed houses after the hour of ten o’clock in 
the evening. 

Where acharter requires that an ordinance shall not be 
passed unless it be introduced at a previous meeting of 
common council, it cannot be passed at an adjourned 
meeting. An immaterial change in the title or body of 
the ordinance will not] be affected by this provis- 
ion. 

Where the charter authorizes a penalty of fine or impris- 
onment for breach of ordinances, a penalty of a fine and 
forfeiture of license is illegal, excessive and annuls the 
ordinance 
N certiorari to the defendants to review an ordi- 

nance entitled “An ordinance concerning inns 
and taverns and dealers in spirituous and malt liquors”’ 

in the borough of Washington, dated May 9, 1868. 


A, C. Smith, for prosecutors 
O. Jeffery, for defendants. 


ScupperR, J. The first section of the ordinance re- 
turned with the writ ordains that no person or persons 
within the corporate limits of the borough, on the 
first day of the week, commonly called Sunday, shall 
keep open any place or places where spirituous or malt 
liquors are kept for sale, or sell, give, or in any wise 
dispose of any such spirituous or malt liquors on the 
first day of the week, commonly called Sunday, under 
penalty of $20 and forfeiture of license, if any they 
have. The second section ordains that no person or 
persons shall sell, or in any wise dispose of or expose 
for sale, any malt liqors, beer orcider, at any time of 
the day after the hour of ten o’clock in the evening, 
or any day after the ordinance shall take effect, and 
every person who shall offend against the provisions of 
this section of this ordinance, on conviction thereof 
before the mayor or any justice of the peace of the 
borough, shall pay a fine of $5 and the costs of prose- 
cution, and shall likewise be subject to the forfeiture 
of any license which such person may have, by the 
common council of said borough. 

The prosecutors have a license from the common 
council to keep an inn and tavern in said borough, and 
the writ is brought to determine ,the validity of this 
ordinance. 

The defendants first make the motion to dismiss the 
writ of certiorari, because the prosecutors are not en- 
titled to it, having never been convicted under the 
ordinance. But it is admitted in the proofs thata 
resolution was passed by the common council on 
Monday, May 1, 1882, to the effect that all hotels and 
saloons in said borough should close their bars at ten 





*Appearing in 15 Vroom (44 N. J. Law), Reports. | 
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o’clock in the evening of each day thereafter, and that 
ordinance No. 5, by which title the above ordinance is 
called, would be strictly enforced thereafter; that the 
borough police were instructed to notify the proprie- 
tors of the hotel, C. 8. Staates and John K. Hoagland; 
and that John Rubby, a policeman, on Tuesday, May 
2, 1882, notified the prosecutors, by order of council, 
to close their bar at ten o’clock thereafter; that they 
did close it on Tuesday and Wednesday evenings fol- 
lowing, and thereby lost money. These prosecutors 
are included in the descriptive words of this ordi- 
nance; they have been affected by its restraints on 
their business which have been enforced against them; 
and they have, as they allege, been subjected to pecu- 
niary loss by the resolution and order of common 
council against them. This is sufficient to entitle 
them to the writ of certtoruri to determine whether 
the ordinance and the enforcement of it are in excess 
of authority given by the charter, without violating 
its provisions and justifying a conviction under it. 
State (Gregory, Tayfor) v. Jersey City, 5 Vroom, 390; 
State ¢. City of Putlerson, id. 163; State (Montgomery) 
v. City of Trenton, Tid. 79; State v. Jersey City, 5 
Dutcher, 170. 

The second section of this ordinance had not been 
enforced in the borough until the resolution was 
passed on May 1, 1882, and the prosecutors were then 
challenged to obey or contest its legality. 

They first allege that they are duly licensed by the 
mayor and common council to sell spirituous and malt 
liquors in the borough of Washington, according to 
law, and after granting such license, the mayor and 
common council had no power to pass or enforce an 
ordinance prohibiting the prosecutors from selling or 
disposing of spirituous or malt liquors after the hour 
of ten o’clock in the evenitg, as contained in ordinance 
No. 5. 

The power to license is found in section 25 of the 
charter, approved February 20, 1868. The common 
council have there given to them the sole and exclu- 
sive right and power of licensing and assessing every 
innkeeper, tavern-keeper and retailer of spirituous, 
malt or vinous liquors, within said borough, subject to 
the same provisions, and in like manner as the same is 
or may be lawfully done by the courts of Common 
Pleas in this State. 

The courts of Common Pleas have never exercised, 
and do not possess the authority to limitthe hours of 
euch day in which the bars of licensed inns and tav- 
erns may be kept open for the sale of spirituous, malt 
or vinous liquors. It is manifest that the like manner 
of licensing inns and taverns intended in this charter 
relates to the formalities of the application for, and 
the granting of licenses in the discretion of the com- 
mon council of this borough, as the same are done in 
the courts of Common Pleas in this State, under the 
act concerning inns and taverns; and that under this 
section of the charter, the common council cannot, by 
ordinance or resolution, prohibit the sale of liquors in 
licensed inns and taverns after the hour of ten o’clock 
in the evening. Itis however claimed that this may 
be under the provision in section 8 of the charter, that 
it may be lawful for the common council, among other 
things, to pass such by-laws and ordinances for the 
peace and good order of said borough as they may 
deem expedient, not repugnant to the Constitution or 
laws of the United States, or of this State. It must 
be conceded, that whatever this mey mean, these pros- 
ecutors took their licenses from te common council, 
subject to the authority vested in the council. Not- 
withstanding the licenses granted, which gave certain 
rights to inu-keepers and tavern-keepers, the council 
may limit the exercise of those rights if they deem 
such limitation expedient for the peace and good order 
of the borough, if it be not repugnant to constitutional 





limitations or prohibitory statutes. There is no con- 
stitutional right, where alicense is granted, to sell 
every day and every hour inthe day. General stat- 
utes have been passed restraining such sales on Sun- 
days and election days, and every license is taken 
subject to those exceptions. So in this case, the char- 
ter which gives the right to the common council to 
license, except from the general effect of the license 
granted the power to limit and control it for the peace 
and good order of the borough, without taking away 
any vested or constitutional right. It is merely the 
reservation of a police power, which the common 
council may exercise as they deem expedient for the 
good order and government of the borough, of which 
they cannot divest themselves by granting licenses to 
inn-keepers. The exercise of this police power, as 
they may deem expedient when it causes pecuniary 
loss to individuals in a lawful business, is not however 
an arbitrary power to be measured by their own will 
or judgment, but it isa quasi judicial act, subject to 
review by this court, and must be in every case reason- 
able in the restraints put upon those who are acting 
by legislative or other legal authority in the business 
of selling spirituous liquors or in any other business, 
They may not make police regulations that will, in 
effect, prohibit such sales,or unreasonably interfere with 
them, but they may impose reasonable regulations for 
the peace and good order of the community. The 
reasonableness of the regulation or ordinance must 
depend on the facts of each case. An ordinance clos- 
ing all bars for the sale of spirituous liquors at an early 
hour, might be reasonable in a small retired town 
where the public travel and convenience would not 
require later accommodation, and the only purpose in 
keeping them open after that time would be to en- 
courage tippling, drunkenness, ,disorder and other 
vices; while such ordinance would be unreasonably 
restrictive in cities or thoroughfares where public 
travel demands that places be kept open for refresh- 
ment at later hours. In every case a large discretion 
must be given to the governing body who are charged 
with the responsibility of maintaining the peace and 
good order of the community ; but in no case will it be 
free from the supervisory control of this court, which 
must conserve individual rights, while those of the 
public are carefully guarded. Both are effected by 
keeping all municipal bodies within the terms of their 
charters. The question then which is presented by 
this objection of the prosecutors is, whether this ordi- 
nance, forbidding them to sell or in any wise dispose 
of, or expose to sale any malt liquors, beer, or cider at 
any time of the day after the hour of ten o'clock in 
the evening, isa reasonable regulation for the peace 
and good order of asmall retired town like the borough 
of Washington, and will its effect be to prevent dis- 
order, disturbanceand breach of the peace? In the 
absence of proof to the contrary, we should sustain 
the action of the common council, who say that it is 
expedient for these purposes. This conclusion is not 
without express authority. In 1 Dill. on Mun. Corp., 
§ 400 (333), the author says: “Under a general power 
to pass ‘any other by-laws forthe well-being of the 
city,’ its council may, by ordinance, prohibit saloons, 
restaurants and other places of public entertainment, 
to be kept open after ten o’clock at night. The objec- 
tions that such a by-law was unreasonable, and de- 
prived the citizens of the constitutional right of ac- 
quiring property, were considered not to be well taken. 
It regulates, but does not deprive the party of his 
rights."’ He cites the following authorities, and an ex- 
amination of them sustains the statements in the sec- 
tion quoted: State v. Freeman, 38 N. H. 426; State v. 
Clark, 8 Fost. 176; Morris v. Rome, 10 Ga. 532; Hud- 
son v. Geary, 4 R. I. 485; State v. Welch, 36 Conn. 215; 
Platteville v. Ball, 43 Wis, 488, 
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The second reason assigned is connected with the 
first reason already considered, with some immateriil 
variation. The third is because the ordinance (No. 5) 
was ordained and passed on the same day, and at the 
same time that it was introduced, having been 
amended the next meeting after being introduced, and 
passed at the same meeting when it was amended, 
whereas it should have been passed at the next meet- 
ing of council. In section 8 of the charter, defining 
the duties and powers of common council, including 
those relating to the peace and good order of the 
borough, the last proviso is, that no such by-law or 
ordinance shall be enacted or passed, unless the same 
shall have been introduced before the common council 
at a previous meeting. 

On May 2, 1868, at a meeting of council, an ordinance 
was presented entitled an ordinance concerning inns 
and taverns, and retailers of spirituous and malt liqu- 
ors, which was received and referred to the committee 
on license. The council adjourned to meet Saturday, 
May 9, 1868. On May 9, 1868,a meeting was held, the 
above ordinance was read and passed. It was after- 
ward reconsidered at the same meeting, and amended 
by striking out the word “retailers,’’ and inserting 
“dealers’’ in the title of the ordinance. The amend- 
ment in the title of the ordinance was immaterial, as no 
change was made in the body of the ordinance, and 
the title was only altered to make it agree more nearly 
with the purport of the two sections. The difference 
between an immaterial change in the title of an or- 
dinance, anda material alteration in the body of it, is 
shown in State v. Jersey City, 2 Dutcher, 448, and State, 
Ackerman, Pros. v. Town of Bergen, 4 Vroom, 39. This 
part of the objection is without force, but another 
part is more important. It was not introduced before 
the common council at a previous meeting. There are 
two kinds of meetings recognized and provided for in 
the charter—stated meetings and special meetings. An 
adjourned meeting of either kind is a continuation of 
the same meeting, and at such adjourned meeting the 
council may do any act which might have been done 
if no adjournment had taken place. The meeting of 
May 2, at which the ordinance was introduced, was 
not a meeting previous to that of May 9, at which it 
was passed, but a continuation of the same meeting; 
and as the ordinance could not have been passed on 
May 2, neither could it be passed on May 9. State 
v. Jersey City, 1 Dutcher, 309; People v. Bachelor, 22 N. 
Y. 133; Scadding v. Lorant,iL. & E. 16; 1 Dill. on 
Mun. Corp., § 287 (225.) 

But a more serious defect is found in the exception 
to the penalty of the second section of this ordinance. 
The charter prescribes in section 8, that the common 
council may enforce the observance and obedience of 
all such by-laws and ordinances by enacting penalties 
for the violation thereof, either by imprisonment not 
exceeding seven days, or by fine not exceeding $50. 
The second section of the ordinance imposes the pen- 
alty of a fine of $5 and costs of prosecution, and that 
the person offending against the provisions of this 
section of the ordinance shall likewise be subject to 
the forfeiture of any license which such person may 
have by the common council of said borough. 

Instead of the fine or imprisonment which this 
borough was authorized to impose for breach of its by- 
laws and ordinances, this ordinance prescribes the 
penalty ofa fine and forfeiture of the license. Not 
one punishment, but two are imposed, and the latter 
without any legislative authority. The case of Leland 
v. Commissioners, 13 Vroom, 375, in which the charter 
authorized the infliction of a penalty for breach of an 
ordinance by fine or imprisonment, and the ordinance 
imposed a penalty of fine or imprisonment or both, at 
the discretion of the justice, held that the ordinance 
was void because of the excess. The leading cases of 





Kirk v. Nowill, 1 T. R. 118, and Hart v. Mayor of 
Albany, 9 Wend. 571, followed by many cases in other 
courts, and elementary treatises, are decisive authori- 
ties that forfeitures cannot be added to or substituted 
for other penalties prescribed by a charter, or without 
express legislative authority. Heise v. Town Council 
of Columbia, 6 Rich. (S. C.) L. 404, is acase like the 
present, where a fine not exceeding $50 was prescribed 
by the charter for breach of ordinances, and an ordi- 
nance was passed relating to the sale of liquor, impos- 
ing a fine of not more than $50, and also a forfeiture of 
the license. It was held that the common council had 
no power to ordain a forfeiture of the license. Seel 
Dill. on Mun. Corp., §§ 339, 345, 346. These penalties 
are not separable, but joined in the ordinance, anda 
violator of its provisions, on conviction, may be sub- 
jected to both. Neither penalty without the other 
would bein accordance with the terms of the ordi- 
nance, and both are without legislative authority in 
the charter. ; 

Another reason assigned is that the ordinance was 
not published or posted as required by the charter. 
This is not true in fact. After the lapse of so many 
years since its passage, every reasonable intendment 
will be made to sustain it, and slight proof, which is 
all that is usually attainable, will be sufficient to show 
due publication and notice. 

For the reasons that the ordinance was not intro- 
duced at a previous meeting, and because the penalty 
is without legal authority, the second section of the 
ordinance, which has been enforced against the pros- 
ecutors, will be set aside, without costs. 


——_¢———__——— 


PAYMENT TO FOREIGN ADMINISTRATOR. 


SUPREME COURT OF THE UNITED STATES, 
APRIL 16, 1883. 


WILKINS V. ELLETT 

When a debt due to a deceased person is voluntarily paid by 
the debtor at his own domicil in a State in which no ad- 
ministration has been taken out, and in which no creditors 
or next of kin reside, to an administrator appointed in an- 
other State, and the sum paid is inventoried and accounted 
for by him in that State, the payment is good as against. 
an administrator afterward appointed in the State in 
which the payment is made, although this is the State of 
the domicil of the deceased. 

N error to the Circuit Court of the United States 

for the Western District of Tennessee. The opin- 
ion states the case. 

Gray, J. This is an action of assumpsit on the com- 
mon counts, brought in the Circuit Court of the 
United States for the Western District of Tennessee. 
The plaintiff is a citizen of Virginia, and sues as ad- 
ministrator, appointed in Tennessee, of the estate 
of Thomas N. Quarles. The defendant isa citizen of 
Tennessee, and surviving partner of the firm of F. H. 
Clark & Company. The answer sets up that Quarles 
was a citizen of Alabama at the time of his death; that 
the sum sued for has been paid to William Goodloe, 
appointed his administrator in that State, and has 
been inventoried and accounted for by him upon a 
final settlement of his administration; and that there 
are no creditors of Quarles in Tennessee. The undis- 
puted facts appearing by the bill of exceptions are as 
follows: 

Quarles was born at Richmond, Virginia, in 1835. 
In 1839, hls mother, a widow, removed with him, her 
only child, to Courtland, Alabama. They lived there 
together until 1856, and she made her home there until 
her death in 1864. In 1856 he went to Memphis, Ten- 
nessee, and there entered the employment of F. H. 
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Clark & Company, and continued in their employ- 
ment as a clerk, making no investments himself, but 
leaving his surplus earnings on interest in their hands 
until January, 1866, when he went to the house of a 
cousin in Courtland, Alabama, and while there died 
by an accident, leaving personal estate in Alabama. 
On the 27th of January, 1866, Goodloe took out letters 
of administration in Alabama, and in February, 1866, 
went to Memphis, and there upon exhibiting his let- 
ters of administration, received from the defendant 
the sum of money due to Quarles, amounting to 
$3,455.22 (which is the same for which this suit is 
brought), and included it in bis inventory, and in his 
- final account, which was allowed by the probate court 
in Alabama. There were no other debts due from 
Quarles in Tennessee. All his next of kin resided in 
Virginia or Alabama; and no administration was 
taken out on his estate in Tennessee, until June, 1866, 
when letters of administration were there issued to 
the plaintiff. 

There was conflicting evidence upon the question 
whether the domicil of Quarles at the time of his 
death was in Alabama or in Tennessee. The jury found 
that it was in Tennessee, under instructions the cor- 
rectness of which we are not prepared to affirm, but 
need not consider, because assuming them to be cor- 
rect, we are of opinion that the court erred in in- 
structing the jury that if the domicil was in Tennessee, 
they must find for the plaintiff; and in refusing to in- 
struct them, as requested by the defendant, that the 
payment to the Alabama administrator before the ap- 
pointment of one in Teunessee, and there being no 
Tennessee creditors, was a valid discharge of the de- 
fendant, without reference to the domicil. 

There is no doubt that the succession to the personal 
estate of a deceased person is governed by the law of his 
domicil at the time of his death; that the proper place 
for the principal administration of his estate is that 
domicil; that administration may also be taken out in 
any place in which he leaves personal property; and 
that no suit for the recovery of adebt due to him at 
the time of his death can be brought by an adminis- 
trator as such in any State in which he has not taken 
out administration. 

But the reason for this last rule is the protection of 
the rights of citizens of this State in which the suit is 
brought; and the objection does not rest upon any de- 
fect of the administrator’s title in the property, but 
upon his personal incapacity to sue as administrator 
beyond the jurisdiction which appointed him. 

If a debtor, residing in another State, comes into the 
State in which the administrator has been appointed, 
and there pays him, the payment is a valid discharge 
everywhere. If the debtor, being in that State, is there 
sued by the administrator, and judgment recovered 
against him, the administrator may bring suit in his 
own name upon that judgment in the State where the 
debtor resides. Talmage v. Chapel, 16 Mass. 71. 

The administrator by virtue of his appointment and 
authority as such, obtains the title in promissory notes 
or other written evidences of debt, held by the intes- 
tate at the time of his death, and coming to the posses- 
sion of the administrator; and may sell, transfer, and 
indorse the same; and the purchasers or indorsees 
may maintain actions in their own names against the 
debtors in another State, if the debts are negotiable 
promissory notes orif the law of the State in which 
the action is brought permits the assignee of a chose 
in action to sue in hisown name. Harper v. Butler, 2 
Pet. 239; Shaw, C. J., in Rand v. Hubbard, 4 Met. 252, 
258-260; Petersen v. Chemical Bank, 32 N. Y. 21. And 
on a note made to the intestate, payable to bearer, an 
administrator appointed in one State may sue in his 
own name in another State. Barrett v. Barrett, 8 
Greenl, 353; Robinson v. Crandall, 9 Wend. 425. 





In accordance with these views, it was held by this 
court, when this case was before it after a former trial, 
at which the domicil of the intestate appeared to have 
been in Alabama, that the payment in Tennessee to 
the Alabama administrator was good as against the 
administrator afterward appointed in Tennessee. 
Wilkins v. Ellett, 9 Wall. 740. 

The fact that the domicil of the intestate has now 
been found by the jury to be in Tennessee does not 
appear to us to make any difference. There are neither 
creditors nor next of kin in Tennessee. The Alabama 
administrator has inventoried and accounted for the 
amount of this debt in Alabama. The distribution 
among the next of kin, whether made in Alabama or 
in Tennessee, must be according to the law of the 
domicil; and it has not been suggested that there is 
any difference between the laws of the two States in 
that regard. 

The judgment must therefore be reversed, and the 
case remanded with directions to set aside the verdict 
and to order a new trial. 


——__—___—__—_ 


REPEAL BY STATE OF PENALTY FOR 
USURY CONSTITUTIONAL. 
SUPREME COURT OF THE UNITED STATES, 
MARCH 26, 1883. 


Ewe. v. Daaes. 

A statute of Texas declared usurious instruments void as to 
the amount of the interest. A subsequent statute re- 
pealed all usury laws. Held, that this repeal took away 
the defense of usury from existing contracts, and was 
valid under the Federal Constitution. 

PPEAL from the Circuit Court of the United States 
for the Western District of Texas. The opinion 
states the case. 

MatTTHews, J. On May 27, 1856, James B. Ewell 
and his wife, having the legal title in fee to the premi- 
ses, made and delivered to Daggs, a promissory note 
of that date, payable three years after date to his order 
for $3,556, and to secure the same, executed and de- 
livered to Daggs a deed of mortgage upon a tract of 
land in Guadulupe County, Texas, containing 1,653 
acres, which mortgage was duly proved and recorded 
on June 5, 1856. 

James B. Ewell acquired the legal title to this land 
on April 13, 1854; but in equity, it belonged to his 
brother, George W. Ewell, the appellant, for whom, 
and with whose money it had been bought. The 
legal title was conveyed by James B. Ewell to his 
brother, George W. Ewell, on September 6, 1856, the 
latter having no knowledge of the mortgage to Daggs, 
and Daggs having, as we find from the evidence, no 
notice, actual or constructive, of the equity of George 
W. Ewell. 

On March 9, 1872, Daggs being a citizen of Virginia, 
brought his action at law against James B. Ewell 
and wife, on the note, in the Circuit Court of the 
United States for the Western District of Texas, ard 
recovered judgment against James B. Ewell, July 14, 
1873, for $3,530.93. 2 

The defense set up by James B. Ewell in that suit 
was usury, the actual amount of the loan having been 
$2,000, the residue of the note being interest on that 
amount until its maturity, at the rate of 20 per cent. 
per annum, compounded annually. 

A statute of Texas in force at that time on the sub- 
ject of usury was as follows: ‘‘ That all contracts or 
instruments of writing whatsoever, which may in any 
way, directly or indirectly, violate the foregoing provis- 
ious of this act by stipulating for, allowing, or receiv- 
ing a greater premium or rate of interest than twelve 
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per cent per annum for the loan, payment, or delivery 
of any money, goods, wares, or merchandise, bonds, 
notes of hand, or any commodity, shall be void and of 
no effect forthe whole premium or rate of interest 
only; but the principal sum of money or the value of 
the goods, wares, merchandise, bonds, notes of hand, 
or commodity, may be received and recovered.” 
Paschal’s Dig., § 3942. 

Payments had been made on the note prior to the 
commencement of the suit to the amount of $1,745, 
which were allowed; but the usurious interest was not 
deducted on the ground that the Constitution of Texas, 
which went into effect in 1870, and continued in force 
till after the recovery of the judgment, repealed all 
usury laws and prevented any defense on that ac- 
count. 

The judgment not being paid, Daggs filed the present 
bill in equity January 14, 1875, to foreclose the mort- 
gage and sell the mortgaged premises, to which James 
B. Ewell and his wife, George W. Ewell, and the heirs 
of James B. Wilson were made defendants. The heirs 
of Wilson claimed title to a portion of the land under 
George W. Ewell, by virtue of a sale and actual pos- 
session prior to the date of the mortgage to Daggs. 
The claim established their title, and from that there 
is no appeal. 

As against George W. Ewell however it adjudges a 
foreclosure of the equity of redemption and sale of the 
remainder of the premises, in default of payment by 
him of the amount found due upon the judgment 
against James B. Ewell, and the interest thereon at the 
rate of twelve per cent perannum. From this decree 
Oceorge W. Ewell prosecutes this appeal. 

Several defenses were made in the court below, the 
overruling of which are assigned for error, and which 
we proczed now to state and consider in their order. 

1. The first defense is the statute of limitations, as 
contained in article 4604, Paschal’s Digest, as follows: 

“All actions of debt grounded upon any contract in 
writing shall be commenced and sued within four years 
next after the cause of such action or suit and not 
after.” 

It is admitted that the cause of action upon the note 
was not barred when the action upon it was com- 
menced, the period of limitation not expiring till July 
29, 1872, excluding from the computation the interval 
between January 28, 1861, and March 30, 1870, as re- 
quired by article 12, section 43 of the Constitution of 
Texas of 1870. 

But the statute quoted does not apply to suits for 
the foreclosure of a mortgage and sale of the mortgaged 
property, such as the present. Such suits are not ac- 
tions of debt grounded upon a contract in writing. 
They are suits to enforce the lien of the mortgage for 
the satisfaction of the debt secured by it. If that debt 
is barred by the statute of limitations, then according 
to the law in Texas, the foreclosure suit is barred, but 
not otherwise; for the mortgage is a mere incident to 
the debt. It was so held by the Supreme Court of 
Texas, in Eborn v. Cannon's Adm’r, 32 Tex. 244, where 
it says: ‘‘If the notes were a subsisting debt at the 
time of the institution of the suit, not barred by the 
statute of limitations, the mortgage executed contem- 
poraueously to secure their payment was still valid as 
long as the debt remained unsatisfied. No matter at 
what time the power of the court was invoked for its 
collection and foreclosure and fora decree to subject 
the mortgaged property to the satisfaction of the debt, 
it was opportune if the jurisdiction of the court over 
the debt itself was not ousted. The mortgage was 
but an incident of the debt, and the incident in law, 
as in logic, must abide the fate of the principal.’”’ See 
also Perkins v. Stone, 23 Tex. 561; Duty v. Graham, 12 
id. 427; Flanagan v. Cushman, 48 id. 241. 

There is no force in the suggestion that although the 





defense of the statute of limitations would not avail 
Jas. B. Ewell, because judgment had been rendered 
against him before the bar took effect, it nevertheless 
is a protection to Geo. W. Ewell, because he is a 
stranger to the judgment and mortgage, and the suit 
now pending was not brought till after the time limited 
for an action to recover the debt. For the present 
suit is not to recover the debt, nor is it a suit against 
Geo. W. Ewell. He isa party defendant, because he 
has an interest by a subsequent conveyance in the 
lands sought to be sold under the mortgage. He has 
an equity of redemption, Which entitles him to pre- 
vent a foreclosure and sale by payment of the mort- 
gage debt; but the debt he has to pay is not his own, 
but that of Jas. B. Ewell. If he can show that that 
debt no longer exists, because it has been barred by 
the statute of limitations, he is entitled to do so; but 
he must do it by showing that it is barred as between 
the parties to it. If not, the land is still subject to the 
pledge, because the condition has not been performed. 
It is not to the purpose for the appellant to show that 
he owes the debt no longer, for in fact he never owed 
it at all; but his land is subject to its payment as long 
as it exists asa debt against the mortgagor, for that 
was its condition when his title accrued. 

2. The second defense is that of usury. The statute 
of Texas on that subject has already been quoted. A 
contract of loan at a stipulated rate of interest greater 
than twelve per cent per annum, is declared to ‘* be 
void and of no effect for the whole premium or rate of 
interest only ;’’ but the principal sum may be received 
and recovered. The provision of the Constitution of 
Texas, $44, art. 12, repealing this and all existing 
usury laws, is as follows: 

“All usury laws are abolished in this State, and the 
Legislature is forbidden from making laws limiting 
the parties to contracts in the amount of interest they 
may agree upon for loans of money or other property ; 
provided this section is not intended to change the pro- 
visions of law fixing the rate of interest in contracts 
where the rate is not specified.”’ 2 Paschal’s Digest 
Laws of Texas, 1132. 

It is claimed by the appellant that notwithstanding 
this repeal of the usury laws, the rights of the parties 
are to be determined according to the law iu force at 
thestime the transaction took place; that by the terms 
of that law the contract between Daggs and James B. 
Ewell was void as to the entire interest reserved and 
paid; that no subsequent law could make valid a con- 
tract originally void; and that the appellant is not 
bound by the judgment rendered against James B. 
Ewell in favor of Daggs, and is entitled in the present 
suit to make the defense. 

It is quite true that the usury statute referred to de- 
clares the coutract of loan, so far as the whole interest 
is concerned, to be * void and of no effect.’ But these 
words are often used in statutes and legal documents, 
such as deeds, leases, bouds, mortgages, and others, in 
the sense of voidable merely, that is, capable of being 
avoided, and not as meaning that the act or transac- 
tion is absolutely a nullity, as if it never had existed, 
incapable of giving rise to any rights or obligations 
under any circumstances. Thus we speak of convey- 
ances void as to creditors, meaning that creditors may 
avoid them, but not others. Leases which contain a 
forfeiture of the lessee’s estate for non-payment of 
rent, or breach of other condition, declare that on the 
happening of the contingency the demise shall there- 
upon become null and void, meaning that the forfeit- 
ure may be enforced by re-entry, at the option of the 
lessor. Itis sometimes said that a deed obtained by 
fraud is void, meaning that the party defrauded may, 
at his election, treat it as void. 

All that can be meant by the term, according to any 
legal usage, is that a court of law will not lend its aid 
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to enforce the performance of acontract which appears 
to have been entered into by both the contracting 
parties for the express purpose of carrying into effect 
that which is prohibited by the law of the land. 
Broom Legal Maxims, 732. 

And Lord Mansfield, in Holman v. Johnson, Cowp., 
843, stated the ground on which, in such cases, courts 
proceed. He said: ‘‘The principle of public policy is 
this: ex dolo mala non oritur actio. Nocourt willlend 
its aid to a man who founds his cause of action upon an 
immoral or an illegal act. If from the plaintiffs own 
stating, or otherwise, the cause of action appear to 
arise ex turpi causa, or the transgression of a positive 
law of this country, then the court says he has no right 
to be assisted. It is upon that ground the court goes, 
not for the sake of the defendant, but because they 
will not lend their aid to such a plaintiff.” 

And the effect is the same, if the contract is, in fact, 
illegal, as made in violation of a statute, whether the 
statute declares it to be void or not. Bank of U.S. v. 
Owens, 2 Pet. 527. “There can be no civil right,” said 
Mr. Justice Johnson, in that case, “ when there can be 
no legal remedy; and there can be no legal remedy 
for that which is itself illegal.” 

A distinction is made between acts which are mala 
in se, which are generally regarded as absolutely 
void, in the sense that no right or claim 
can be derived from them, and acts which are 
mala prohibita, which are void or voidable, according 
to the nature and effect of the act prohibited. Fletcher 
v. Stone, 3 Pick. 250. It was accordingly held in 
Massachusetts that a mortgage or assurance given on a 
usurious consideration was only voidable, notwith- 
standing the strong words of the statute. Green vy. 
Kemp, 13 Mass. 515. And in such cases, the advance 
of the money, although the contract is illegal for 
usury, is a meritorious consideration, sufficient to 
support a subsequent liability or promise, when the 
positive bar of the statute has been removed. “A man 
by express promise may render himself liable to pay 
back money which he had received as a loan, though 
some positive rule of law or statute intervened at the 
time to prevent the transaction from constituting a 
legal debt.”’ Flight v. Reed, 1 H. & C. 703; 13 Law 
Jour. Rep., N. S. Ex. 255. 

The effect of the usury statute of Texas was to enabie 
the party sued to resist a recovery against him of the 
interest which he had contracted to pay, and it was, 
in its nature, a penal statute inflicting upon the lender 
a loss and forfeiture to that extent. Such has been 
the general, if not uniform, construction placed upon 
such statutes. And it has been quite as generally 
decided that the repeal of such laws, without 
a saving clause, operated’ retrospectively, so 
as to cut off the defense for the future, 
even in actions upon contracts previously made. And 
such laws, operating with that effect, have been up- 
held, as against all objections on the ground that they 
deprived parties of vested rights, or impaired the obli- 
gation of contracts. The very point was so decided in 
the following cases: Curtis v. Leavitt, 15 N. Y. 9; 
Savings Bank v. Allen, 28 Conn. 97; Welch v. Wads- 
worth, 30 id. 149; Andrews v. Russell, 7 Blackf. 474; 
Wood v. Kennedy, 19 Ind. 68; Town of Danviile v. 
Pace, 25 Grat. 1; Parmelee v. Lawrence, 48 Ill. 331; 
Woodruff v. Scruggs, 27 Ark. 26. 

And these decisions rest upon solid ground. Inde- 
pendent of the nature of the forfeiture as a penalty, 
which is taken away by a repeal of the act, the more 
general and deeper principle on which they are to be 
supported is, that the right of a defendant to avoid his 
contract is given to him by statute, for purposes of its 
own, and not because it affects the merits of his obli- 
gation; and that whatever the statute gives, under 
such circumstances, as long as it remains in fieri, and 





noé realized by having passed into a completed trans- 
action, may, by a subsequent statute, be taken away. 
It is a privilege that belongs to the remedy, and forms 
no element in the rights that inhere in the contract. 
The benefit which he has received as the consideration 
of the contract, which, contrary to” law, he actually 
made, is just ground for imposing upon him, by subse- 
quent legislation, the liability which he intended to 
incur. That principle has been repeatedly announced 
and acted upon by this court. Read v. Plattsmouth, 
decided at the present term. And see Lewis v. Mc- 
Elvain, 16 Ohio, 347; Johnson v. Bentley, id. 97; 
Trustees v. McCaughy, 2 Ohio State, 155; Satterlee v. 
Mathewson, 168. & R. 169; 2 Pet. 380; Wutson v. 
Mercer, 8 id. 88. 

The right which the curative or repealing act takes 
away in such a case is the rightin the party to avoid 
his contract, a naked legal right which it is usually un- 
just to insist upon, and which no constitutional pro- 
vision was ever designed to protect. Cooley Const, 
Lim. 378, and cases cited. 

The case of Smith v. Glanton, 39 Tex. 365, cited and 
relied on by counsel for the appellant, we cannot ac- 
cept as a settlement of a law of Texas to the contrary. 
The opinion does not consider the question, but dis- 
misses it, on the assumption that the fact that the ac- 
tion was brought before the adoption of the constitu- 
tion, which contained the repeal of the usury laws, pre- 
vented the application of the rule. 

It is our opinion therefore that the defense of usury 
cannot avail the appellant, by reason of the Constitu- 
tional repeal of the statute, on the continued exist- 
ence of which alone bis defense rested. 

3. It is next objected that there is error in the amount 
of the decree, in allowing interest at the rate of twelve 
per cent per annum on the amount of the judgment 
against James B. Ewell, instead of finding the amount 
due, irrespective of the judgment, by calculating in- 
terest upon the note itself since its maturity, giving 
proper credits for payments, at the rate of eight per 
cent perannum. The amount of the alleged error is 
$805.25, being the difference between $5,980.22, which 
is said to be the amount of the decree, and $5,174.97, 
which it is claimed is the true amount. The law of 
Texas provides that ‘‘on all written contracts ascer- 
taining the sum payable, when no specified rate of in- 
terest is agreed upon by the parties, interest shall be 
allowed at the rate of eight percent per annum from 
and after the time when the sum is due and payable.” 
Paschal’s Dig. of Laws, art. 3940; Rev. Stat. 1879, art. 
2,976; and also that ‘tall judgments of the several 
courts of this State shall bear interest at the rate of 
eight per cent peranuum from and after the date of 
the judgment, except when the contract upon which 
the judgment is founded bears a specified interest 
greater than eight per cent per annum, and not exceed- 
ing the highest rate of conventional interest permitted 
by law, (twelve per cent), in which case the judgment 
shall bear the same rate of interest specified in such 
contract and after the date of such judgment.” 
Paschal’s Dig., art. 3943; Rev. Stat. 1879, art. 2980. 

The contract on which the judgment was founded 
stipulated for no rate of interest, the interest reserved 
being added to the principal in the note itself, and 
consequently, it is evident that the decree should not 
have allowed interest on the debt at arate greater than 
eight per cent. The amount of the decree should have 
been the sum actually due upon the mortgage debt at 
the date of its maturity, May 27, 1859, with interest 
thereon at the rate of elght per cent per annum to the 
time of the decree, April 25, 1879, giving proper credit 
for payments made on account from time to time, 
which amounts to $5,174.97, and on which interest is to 
be allowed at the same rate until paid. 

In our opinion, the appellant is entitled to have this 
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correction made. He is not bound by the judgment 
against James B. Ewell, to which he is neither party 
nor privy, and which was rendered after the appellant 
acquired his title to the land. He is consequently not 
cut off from his right to set up the matter, on which he 
now insists. Lloyd v. Scott, 4 Pet. 205; Brolasky v. 
Miller, 1 Stockt. 807; Berdan v. Sedgwick, 44 N. Y. 626; 
Post v. Dart, 8 Paige, 640; Greene v. Tyler, 39 Penn. St. 
361. 

The decree is therefore modified in respect to the 
amount found to be due and the rate of interest to be 
allowed thereon, as already indicated, and with this 
modification affirmed, each party paying his own costs 


in this court. 
——_.___—_——. 


ATTORNEY AND CLIENT. 
MARYLAND COURT OF APPEALS. 
MARCH 8, 1883. 


MERRYMAN v. EULER.* 

Where the relation of attorney and client exists, the 
law makes a presumption against the attorney and in 
favor of the client. In such cases the onus is on the 
attorney to prove the entire bona fides of any transac- 
tion between them. 

PPEAL from the Circuit Court of Baltimore City. 
The case is stated in the opinion of the court. 


Orlando F. Bump, for appellant. 
William J. O’ Brien, for appellee. 


Irvine, J. Uponthe application of “ The President 
and Directors of the German Fire Insurance Company 
of Baltimore,’ who held the first mortgage on the 
property, with assent therein toa decree, the Circuit 
Court for Baltimore city passed a decree against Henry 
Otto, the mortgagor, for the sale of the mortgaged 
property, and had appointed Lewis H. Robinson, 
trustee, to sell the same. It appears that the appellee, 
John Euler, had the second mortgage on the property, 
and employed the appellant to look after his rights to 
the surplus proceeds, after paying the first mortgage. 
The property was sold, and the sale reported and rati- 
fied. Appellant filed a petition in Euler’s name, ask- 
ing that he be made a party defendant, and that the 
surplus proceeds, after paying the first mortgage, 
might be awarded to him. He was made a defendant 
by order of court. Appellant then filed Euler’s claim 
with the interest which had accrued added. 

Subsequently the appellant filed a petition in his own 
name, setting up an assignment from John Euler for 
one-half of any sum that might be awarded Euler in 
the case. That agreement was dated the 25th of No- 
vember, 1881 (the same day on which the sale took 
place), and was an assignment under seal. To the al- 
lowance of this claim on the part of the appellant, the 
appellee objected, and filed a petition asking its dis- 
allowance: Ist. ‘“‘Because the same was procured 
from him when he was in a condition making him un- 
conscious of what he was doing or the effect thereof.” 
2d. ‘* Because the only professional labor performed by 
Merryman in the case was filing the claim of the ap- 
pellee; and that the said Merryman had no right to 
any allowance out of the funds in the trustee's hands.”’ 
The court ordered testimony to be taken, upon which 
two audits were stated, one allowing, and the other 
disallowing the claim of the appellant. 

The court upon the proof rejected the account al- 
lowing the assignment to Merryman, and ratified the 
account which disallowed it. Before finally ratifying 
either however the court offered to direct the allow- 
ance of fifty dollars for appellant’s services and no 





*Appearing in 59 Maryland Reports. 





more, and to have that put into the account it would 
ratify. This was refused by the appellant, who ap- 
pealed from the order of the court ratifying the ac- 
count which excluded his claim. 

The court said: ‘The relation of counsel and client 
is a fiduciary one, requiring the court to scrutinize any 
contract between them, and upholds only such a one 
as is apparently reasonable and fair. The real labor 
in this case was performed by Mr. Robinson, the 
trustee, who has been allowed a fee of one hundred 
and fifty dollars for his services. If Mr. Merryman 
will take a fee of fifty dollars for his compensation, 
I will ratifyan account making him that allow- 
ance.” 

Upon an examination of all the evidence in the case, 
we think that the court not only took the right view 
of the law, but also offered Mr. Merryman all that 
could possibly be asked under the circumstances. 
There was some difficulty in respect to the title that 
was to be sold, because of the extinction of the leases 
upon the property, which required some negotiation to 
perfect the same. This duty, it seems, devolved on 
the trustee to sell, and the court says he performed 
nearly the whole service rendered the parties, and 
ordered him paid accordingly from the proceeds of 
sale. It is not necessary to go more minutely into 
the facts. It is immaterial whether the appellee was 
drunk when the assigument was made or not; for it 
was abundantly clear that the relation of client and 
attorney existed; and under such circumstances, the 
law makes a presumption against the attorney and in 
favor of the client. In such case the onus is on the attor- 
ney to prove the eutire bona fides and fairness of the 
transaction,which he has failed to establish to the sat- 
isfaction of the court below or to us. ® 

In Walmesley v. Booth, 2 Atkyns, 27, Lord Hard- 
wicke says: ‘There is a strong alliance between an 
attorney and his client, and a great obligation upon 
the attorney to take care of his client’s interest; and 
the court will relieve a client against the extortion of 
an attorney.” In that case the client was plaintiff 
asking relief, and as he consented that the bond should 
be regarded as security for what was actually due, the 
court said he would allow it to be sv. In Newmanv. 
Payne, 2 Ves. Jr., 200, the chancellor lays down the 
same rule, and adverts to the fact that in Walmesley 
v. Booth, the bond was allowed to stand as security 
for the actual amount due, only because the plaintiff 
consented to it. 

All the authorities concur that the highest degree of 
fairness and of good faith isrequired from an attorney 
toward his client, and all their dealings will be closely 
scrutinized, and no contract between them will be 
upheld where any uudue consequences result to the 
attorney. Weeks on Attorneys-at-Law, 441, 450, and 
451; Story, Eq. Jur., §§ 312a, 312b, 312c, and author- 
ities there collated; and Kerron Fraud and Mistake, 
151, 161, 163, 168. The attorney is supposed to have an 
ascendancy over the client, because of his relation to 
him, and can easily impose on his credulity; therefore 
transactions which would be open to no objection 
where no such relation exists, will be held invalid as 
against aclient. Itis arule of public policy. Gray, 
et al. v. Emmons, et al., 7 Mich. 533; Brown v. 
Bulkley, 1 McCarter Chy., 14 N. J. 451. In the last 
cited case the learned Chancellor Green said, when 
a security is taken byan attorney from a client as 
compensation for his services, the presumption is that 
it is unfair, and the onus of proving it fair is on the 
attorney. In that case the court held tbat the transfer 
would not’ be wholly set aside, but would be held as 
security for what was actually the attorney's due. 
Conceding without so deciding, that in this case the 
appellant was entitled to have the assignment to him 
so treated, he has no ground of complaint, for the 
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court offered to so treat it by allowing him in the ac- 
counts fifty dollars for his services, which he declined, 
preferring to stand on what he regarded as an assign- 
meut the court could not disregard. The court needed 
no further proof on the subject, and no request was 
made to allow more. The order of the court must be 


affirmed. 
Order affirmed. 
——_>_——_ 


UNITED STATES SUPREME COURT 
ABSTRACT. 


APPEAL — AMOUNT IN DISPUTE — MARITIME LAW.— 
The libellant in asuit in rem, in admiralty, against a 
vessel, for damages growing out of a collision, claimed 
in his libel, to recover $27,000 damages. After the at- 
tachment of the vessel in the District Court, a stipula- 
tion in the sum of $2,100, as her appraised value, was 
given. The libel having been dismissed by the Circuit 
Court on appeal, the libellant appealed to this court. 
Held, that the matterin dispute did not exceed the 
sum or value of $5,000, exclusive of costs, as required by 
section 3 of the act of February 16, 1875, (18 U. S. Stat. 
at Large, 316), and that this court had no jurisdiction of 
the appeal. A decree against the vessel for $27,000 
would not establish the liability of the claimant to 
respond for that amount in personam, unless he was 
the owner of the vessel at the time of the collision, and 
that fact must dppear by the record, in order to be so 
far a foundation for such liability, as to authorize this 
court to consider the $27,000 as the value of the matter 
in dispute on said appeal. See Elgin v. Marshall, 106 
U. S. 578; The Enterprise, 2 Curt. 317. Starin v. 
Schoorer Williamson. Opinion by Blatchford, J. 
[Decided April 23, 1883.] 

CORPORATION — PREFERRED STOCK — RIGHTS OF 
STOCKHOLDERS.—Certificates of preferred stock of the 
Ohio and Mississippi Railway Company were issued 
containing the following language: ‘The preferred 
stock is to be and remain a first claim upon the prop- 
erty of the company after its indebtedness, and the 
holder thereof shall be entitled to receive from the net 
earnings of the company seven per cent per annum, 
payable semi-annually, and to have such interest paid 
in full, for each and every year, before any payment of 
dividend upon the common stock; and whenever the 
net earnings of the corporation which shall be applied 
in paymeut of interest on the preferred stock and of 
dividends on the common stock, shal] be more than 
sufficient to pay both said interest of seven 
per cent on the preferred stock in full, and 
seven per cent dividend upon the common stock, 
for the year in which said net earnings are so applied, 
then the excess of such net earnings, after such pay- 
ments, shall be divided upon the preferred and com- 
mon shares equally, share by share.’’ Held, that the 
preferred stockholders had no claim on the property 
superior to that of creditors under debts contracted by 
the company subsequently to the issue of the preferred 
stock, and that their only valid claim was one to a 
priority over the holders of common stock. In St. 
John v. Erie Railway Co., 22 Wall. 136, where creditors 
took preferred stock, it was held that they ceased to 
be creditors, and could be regarded only as stockhold- 
ers, with achance for dividends out of net earnings, 
and the power of voting, and a priority over holders of 
common stock, but not a priority over debts subse- 
quently contracted. Warren v. King. Opinion by 
Blatchford, J. 

[Decided May 17, 1883.] 

EQUITABLE ACTION — PARTIALITY OF JUDGE — TIME 
OF APPEAL.— (1) A decree, in a suit in equity, set forth 
a hearing on pleadings and proofs, and awarded relief, 





but it ordered that a bill of exceptions signed by the 
court be filed as a part of the record. The bill of ex- 
ceptions showed that the judge who held the court 
refused to permit the counsel for the plaintiff to argue 
the cause, and allowed the counsel for the defendant to 
determine whether the case fell within a prior decision 
of another judge, and refused to determine that ques- 
tion himself, and then directed that the decree be 
entered, which was in favor of the defendant. On a 
bill of review, [filed by the plaintiff, held, that the 
decree must be held for naught. Though not the case 
of actual fraud practiced on the court or on the oppo- 
site party, what was done operated as a legal fraud in 
respect of the rights of such party, through the illegal 
co-operation of the judge with one of the parties. In 
McVeigh v. United States, 11 Wall. 259, an informa- 
tion had been filed by the United States against certain 
property belonging to McVeigh, to forfeit it. He ap- 
peared and put inaclaim and answer. The district 
court struck it out because McVeigh resided within 
the Confederate lines and was a rebel, and condemned 
the property by default. This court, on a writ of 
error, reversed the judgment, on the ground that Mc- 
Veigh was denied a hearing and the first principles of 
the due administration of justice were violated. (2) 
A decree was made by a Circuit Court, in December, 
1873, against two plaintiffs. In January, 1874, they ap- 
pealed to this court. In December, 1875, the appeal 
was dismissed for the failure of the appellants to file 
and docket the cause in thiscourt. In September, 
1876, a bill of review was filed for errors in law, Held, 
that the bill was filed in time, though not within two 
years from the making of the decree, because the con- 
trolof the Circuit Court over the decree was suspended 
during the pendency of the appeal. Ensminger v. 
Powers. Opinion by Blatchford, J. 

(Decided April 23, 1883.] 


MARITIME LAW —SALVAGE— PASSENGERS MAY BE 
ENTITLED TO — APPEAL.— (1) A ship, towed by a steam 
tug down a river, came to anchor in the evening, and 
the tug was lashed to her side. In the night, no watch 
having been set, a passenger on board of her was awak- 
ened by a smell of smoke arising from a fire, which had 
broken out in apart of the cargo stored in the poop, 
and which endangered the ship and cargo. He gave 
the alarm to the officers and crews of the ship and of 
the tug; and he and the officers, crew and passengers 
of the tug, working together, and by means of a steam 
pump and hose upon the tug, and unaided by the 
officers and crew of the ship, put out the fire in twenty 
minutes. Held, that this was a salvage service, 
and that the passenger on board the ship, as well 
as the owner, officers, crew and passengers of the tug, 
might share in the salvage. Saving a ship from immi- 
nent danger of destruction by fire is as much a salvage 
service as saving her from other perils of the seas. 
The Blackwall, 10 Wall.1. Theshortness of the time 
occupied in rescuing the ship from danger does not 
lessen the merit of the service. The General Palmer, 
5 Notes of Cases, 159 note; The Syrian, 2 Marit. 
Law Cas. 387; Sonderburg v. Ocean Towboat Co., 
38 Woods, 146. The danger being real and immi- 
nent, it is not necessary, in order to make out a salvage 
service, that escape by other means should be impossi- 
ble. Talbot v. Seeman, 1 Cranch, 1, 42. The fact that 
no serious risk was incurred on the part of the salvors 
does not change the nature of the service, although an 
important element in estimating its merit and the 
amount of the reward. As has been well said by Mr. 
Justice Curtis: ‘‘The relief of property from an im 
pending peril of the sea, by the voluntary exertions of 
those who are under no legal obligation to render as- 
sistance, and the consequent ultimate safety of the 
property, constitute a case of salvage. It may be a 
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case of more or less merit, according to the degree of 


peril in which the property was, and the danger and 
difficulty of relieving it. But these circumstances 
affect the degree of the service, not its nature.” 
The Alphonso, 1 Curtis, 376, 378. The contract of 
the towboat and her officers and crew was to tow 
the ship, and did not include the rendering of any 
salvage service, by putting out fire or otherwise. Such 
a service, which, by the use of the steam pump and 
engine of the towboat, rescued the ship from an un- 
foreseen and extraordinary peril, gave the owner as 
well as the officers and crew of the towboat aright to 
salvage. The William Brandt, Jr. 2 Notes of Cases, 
Supplement, Ixvii.; The Saratoga, Lush. 318; The Min- 
nehaha, 15 Moore P. C. 133; S. C., Lush. 335; The Annap- 
olis, id. 355, 361, 372. And no doubt is or could be raised 
as to the right of the passengers on the towboat, whose 
exertions contributed to putting out the fire,to share in 
the salvage awarded to her officers and crew. The Cora,2 
Pet. Adm. 361; 8.C., 2 Wash. C. C.80; The Hope,3 Hagg. 
Adm. 423. A passenger cannot indeed recover salvage 
for every service which would support a claim by one 
in no wise connected with the ship. In the case of a 
common danger, it is the duty of every one on board 
the ship to give every assistance he can, by the use of 
all ordinary means in working and pumping the ship, 
to avert the danger. Yet the passenger is not, as the 
officers and crew are, bound to stand by the ship to the 
last; he may leave her at any time and seek his own 
safety; and for extraordinary services, and the use of 
extraordinary means, not furnished by the equipment 
of the ship herself, by which she is saved from immi- 
nent danger, he may have salvage. Newman vy. Wal- 
ters, 3 B. & P. 612; The Branston, 2 Hagg. Adm. 
8, note; The Salacia, 32 L. J. Adm. 41; The Vrede, 
Lush. 322; The Pontiac, 5 McLean, 359, 363; The Great 
Eastern, 2 Marit. Law Cas. 148; S. C., 11 Law Times 
(N. 8S.) 516; 3 Kent Com. 246. (2) Under the act of 
Congress of 16th February, 1875, ch. 77, a decree of sal- 
vage by the Circuit Court is not to be altered by this 
court for excess in the amount awarded, unless the ex- 
cess is so great, that upon any reasonable view of the 
facts found, the award cannot be justified by the rules 
of law applicable to the case. The services performed 
being salvage services, the amount of salvage to be 
awarded, although stated by the Circuit Court in the 
form of a conclusion of law, is largely a matter of fact 
and discretion, which cannot be reduced to precise 
rules, but depends upon a consideration of all the cir- 
cumstances of each case. The Blaireau, 2 Cranch, 240, 
267; The Adventure, 8 id., 221, 228; The Emulous, 
1 Sumner, 207, 213; The Cora, 2 Pet. Adm. 361, 375; 8. 
C., 2 Wash. C. C. 80; Post v. Jones, 19 How. 150, 161, 
In The Sybil, 4 Wheat. 98, Chief Justice Marshall said, 
“It is almost impossible that different minds, contem- 
plating the same subject, should not form different 
conclusions as to the amount of salvage to be decreed 
and the mode of distribution.’’ And by the uniform 
course of decision in this court, during the period in 
which it had full jurisdiction to reverse decrees in ad- 
miralty upon both facts and law, as well as in the 
Judicial Committee of the Privy Council of England, 
excercising a like jurisdiction the amount decreed be- 
low was never reduced, unless for some violation of 
just principles, or for clear and palpable mistake or 
gross over-allowance. Hobart v. Drogan, 10 Pet. 108, 
119; The Comanche, 8 Wall. 448, 479; The Neptune, 12 
Moore P. C. 346; The Carrier Dove, 2 Moore P. C. (N. 
8.) 243; S.C., Brown. & Lush. 113; The Fusilier, 3 
Moore P. C. (N. 8.) 51; 8. C. Brown. & Lush. 341. By 
the act of Congress of the 16th February, 1875, ch. 77, the 
appellate power of this court is restricted within nar- 
rower bounds; its authority to revise any decree in 
admiralty of the Circuit Court is limited to questions 
of law; and the finding of facts by that court is equiva- 





lent to a special verdict, or to facts found by the court 
in an action at law when a trial by jury is waived. 
The Abbotsford, 98 U. S. 440; The Francis Wright, 105 
id. 381. The effect of this change may be illustrated 
by referring to the revisory power of the courts in ac- 
tions at law tried byajury. The facts are decided by 
the jury in the first instance. If the jury return a 
general verdict, clearly against the weight of evidence, 
or assessing exorbitant damages, the court in which 
the trial is had may set aside the verdict and order a 
new trial. But acourt of error, to which the case is 
brought by bill of exceptions or appeal on matter of 
law only, cannot set aside the verdict, uuless there is 
no evidence from which the conclusion of fact can be 
legally inferred. Parks v. Koss, 11 How. 362; Schuch- 
ardt v. Allens, 1 Wall. 359. Sinclair v. Cooper. Opin- 
ion by Gray, J. 

(Decided April 30, 1883.] 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT. 

MARITIME LAW — SECURITY FOR COSTS REQUIRED.— 
By the long-standing practice in courts of admiralty, 
parties prosecuting or defending or intervening are 
required to give a stipulation for costs. In actions in 
personam, such security was formerly obtainable un- 
der the express rule, when the process was by warrant, 
which was at the option of the libellant. Now that 
the process by warrant is abolished in ordinary cases, 
the requirement of security for costs should still be 
maintained under the Supreme Court rule 25, and an 
amendmeut of the old rule 44 of this court should be 
made, in order that no doubt may exist as to the 
proper practice. U. S. Dist. Ct., S. D. New York. 
March 15, 1883. Rawson v. Lyon. Opinion by 
Brown, J. 


MUNICIPAL CORPORATION—CONTRACT BY—CONVEY- 
ANCE OF WHARFAGE RIGHT— STATUTORY CONSTRUC- 
TION—REPEAL.— Where a city had full power derived 
from the State to establish wharves and to cause them 
to be erected by the owners of the adjacent property, 
and to grant the right tu receive and collect wharfage, 
but was restrained from conveying the land in con- 
troversy by an act of the Legislature, and the restrict- 
ing act was subsequently repealed, with a proviso 
enacted that no grants should be made beyond the ex- 
terior line fixed by statute, and it granted to the 
orator the land of which he was riparian owner to the 
exterior bulk-head line, as fixed by the Legislature, 
upon which, by the terms of the indenture, he was re- 
quired and covenanted to build a wharf, with the right 
to collect wharfage and cranage advantages by or from 
that part of the exterior line of the city, but the grant 
was not to be construed as a warranty or seisin, or 
to operate further than to pass the title or interest the 
city may lawfully have or claim by virtue of its charter 
and the various acts of the State Legislature, held, 
that a preliminary injunction may issue to restrain 
the city from building permanent structures outside 
of the orator’s wharf, which structures would have the 
effect to cut plaintiff's wharf wholly off from the navi- 
gable waters of the river and destroy his right to col- 
lect wharfage and cranage at his wharf without mak- 
ing compensation therefor. Where the State Legis- 
ture fixed the exterior line of the city, and left the city 
with authority to grant wharves to that line, and ex- 
pressly declared that there should be no solid filling 
beyond that line, the act of the Legislature is a part of 
the consideration for the purchase of the land and the 
building of the wharf, and the city cannot divest 
rights which ,jhave accrued under its contract 
without just compensation therefor. U.S. Circ. Ct., 
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8. D. New York, January, 1883. Crocker v. City of 
New York. Opinion by Wheeler, J. 


NATIONAL BANK—PENALTY FOR EXCESSIVE INTER- 
Est By.—Under section 5198, U. S. R. S., which makes 
the receiving or charging ‘“‘a rate of interest greater 
than is allowed ”’ “a forfeiture of the entire interest,” 
and which provides that in case greater rate of inter- 
est has been paid, the debtor may recover back ‘* twice 
the amount of interest thus paid,’’ where a bank ex- 
acts excessive interest it is liable for twice the whole 
amount of the interest paid, and not merely twice the 
amount paid in excess of the legal rate. Crocker v. 
Bank, 4 Dill. 358; Bank v. Davis, 8 Bliss, 100; Bank v. 
Moore, 2 Bond, 174; Brown v. Bank, 72 Penn. St. 211; 
Bank v. Karmany, 12 Rep. 540; Oates v. Bank, 100 U. 
8. 239. U. S. Cire. Ct., Vermont, February, 1883. Hill 
v. National Bank of Barre. Opinion by Wheeler, J. 


REMOVAL OF CAUSE—SUIT ATTACKING A JUDGMENT. 
—A suit was instituted in a Louisiana court by a citi- 
zen of that State against a citizen of Mississippi, and a 
preliminary writ of injunction issued, enjoining the 
defendant from proceeding under an execution issued 
upon a judgment obtained in that court, on the 
grounds that said judgment had been extinguished by 
compensation, and had been rendered by reason of 
error both of fact and law, and was therefore null and 
void. On the application of the defendant the suit 
was removed to this court, and the plaintiff moved to 
remand on the ground that the federal court had no 
jurisdiction, these proceedings being merely incidental 
and auxiliary to the original actiou in the State court, 
and so within the decisions in Bank v. Turnbull, 16 
Wall. 190, and Barrow vy. Hunton, 99 U. S. 80; held, 
that the proceeding instituted and removed is not only 
“tantamount to a bill in equity to set aside a decree 
for fraud in obtaining it,’’ but really amounts to “a 
new Case arising on new facts, although having rela- 
tion to the validity of a judgment,” as laid down in 
Barrow v. Hunton, 99 U. 8S. 83. Bondurant v. Watson, 
103 U. S. 281, followed. U.S. Cire. Ct., E. D. Louisi- 
ana, January, 1883. Stackhouse v. Zunts. Opinion by 


Pardee, J. 
—_—__¢—_______— 


NEW JERSEY SUPREME COURT ABSTRACT. 
NOVEMBER TERM, 1882.* 


CORPORATION—ULTRA VIRES.—When the mode of 
corporate action prescribed in the charter is not in- 
tended as a restriction of its authority, it can ratify 
an act done in a different mode. See Morrell v. Dix- 
field, 30 Me. 157; Brady v. Mayor of New York, 20 N. 
Y. 312. Cory v. Freeholders of Somerset. Opinion by 
Beasley, C. J. 


CORPORATION—ELECTION OF DIRECTORS—KIGHT OF 
STOCKHOLDERS TO TEST—VOTE BY PROXY—-INELIGIBLF 
CANDIDATE—INSPECTORS—EXAMINATION OF BOOKS.— 
(1) Stockholders in a private corporation, in virtue of 
their interest in the management of its affairs, have a 
standing in court to test the regularity of an election 
of directors and the legality of the acts of inspectors 
of the election, in receiving or rejecting votes and in 
declaring the result. They are parties aggrieved 
within the meaning of the statute. State v. Hammer, 
13 Vroom, 435; State v. Tolan, 4 id. 195. (2) A stock- 
holder who desires to vote on his stock by proxy is 
bound to furnish his agent with such written evidence 
of the latter’s right to act for him as} will reasonably 
assure the inspectors that the agent is acting by the 
authority of his principal. But the power of attorney 
need not be in any prescribed form, nor be executed 
with any particular formalities. It is sufficient that 
it appear on its face to confer the requisite authority, 
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and be free from all reasonable grounds of suspicion 
of its genuineness and authenticity; and the court in 
reviewing the proceedings at an election must be sat- 
isfied that the inspectors had reasonable grounds for 
rejecting the proxy. See Matter of Cecil, 36 How. Pr. 
477. (3) Votes cast for a candidate who is ineligible 
for the office of director, will not be thrown away, so 
as to elect a candidate having a minority of votes, 
unless the electors casting such votes had knowledge 
of the fact on which the disqualification of the candi- 
date for whom they voted rested, and also knew that 
the latter was for that reason disabled by law from 
holding the office. Regina v. Coaks,3 E. & B. 248; 
Regina v. Tewkesbury, L. R.,3 Q. B. 628; Drinkwater 
v. Deakin, L. R., 9 C. P. 626; Etherington v. Wilson, 
L. R., 20 Eq. 606. (4) Inspectors of an election for 
directors are required to decide upon the admissibility 
of the votes that are offered, but they have no power 
to pass upon the eligibility of the persons for 
whom votes are proposed to be cast. The 
question of eligibility is one that can be raised 
only inthe courts. (5) The general rule is that the 
books of the corporation are the evidence of the per- 
sons who are entitled to the rights and privileges of 
stockholders in the management of the affairs of the 
corporation. The New Jersey statute provides that 
no person shall be elected a director of a corporation 
issuing stock, unless he shall at the time of the elec- 
tion be a bona fide holder of some of its stock. Held, 
that the books of the corporation are the only evidence 
as to who are the stockholders, and as such are entitled 
to vote at elections. That with respect to the quali- 
fications of a director, the company’s books are not 
conclusive. A person may be qualified to be a di- 
rector, whose vote cannot be received at the election 
by reason of the transfer of stock to him not being 
entered onthe books; and he may appear as a stock- 
holder on the books, and still be disqualified for the 
office of director for reasons aliwnde. That if the 
stock was legally issued, and the legal title is in the 
stockholder, he is, prima facie, capable of being a di- 
rector, and his right to bea director, in virtue of his 
legal title to such stock, can be impeached only by 
showing that title was put in him colorably, witha 
view to qualify him to bea director for some dishonest 
purpose, in furtherance of some fraudulent scheme 
touching the organization or control of the company. 
In Pender vy. Lushington, L. R., 6 Ch. Div. 70, the 
articles of association provided that every member 
should be entitled to one vote for every ten shares, 
but should not be entitled to more than one hundred 
votes in all, and that no member should vote at any 
general meeting unless he had been possessed of his 
shares for three months previously thereto. It was 
held that the register of shareholders was the only evi- 
dence by which the right to vote could be ascertained, 
and that no votes of’shareholders appearing on the 
register and properly qualified, should be rejected on 
the ground that their shares had been transferred to 
them by other shareholders, for the purpose of increas- 
ing their-own voting power, or with an object alleged 
to be adverse to the interests of the company, or on 
the ground that the holders were not beneficial owners 
of the shares. Soalso it is held that a person hasa 
right to vote on stock standingin his name as trustee 
for another, or on stock which he has pledged or hy- 
pothecated, if it bein his own name on the company’s 
books, and that inspectors of the election, in deter- 
mining the qualifications of voters,have no authority to 
inquire whether the stockholder, who appears by the 
books to be a stockholder, is or not the real owner of 
the stock standing in his name. They must take the 
company’s books as conclusive evidence of the quali- 
fication to vote. Ex parte Willcocks, 7 Cow. 402; 
People v. Kipp, 4 id. 382, u.; People v. Tibbets, id. 358; 
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Inre Barker, 6 Wend. 509; In re Wheeler, 2 Abb. 
Prac. (N. S.) 361; Boone on Corp., § 69. But with 
respect to the qualifications ofa director, the comp- 
any’s books are not conclusive. Matterof St. Law- 
rence Steamboat Co. Opinion by Depue, J. 

ExcISE—LICENSE— RESTRICTIVE COVENANTS AS TO 
LIQUOR.—Covenants in deeds not to sell intoxicating 
liquors on premises for which a license is sought, how- 
ever they may bind the parties to such deeds, are no 
legal restraint upon the court in granting tavern licen- 
ses for the public convenience. Barnegat Beach Asso- 
ciation v. Busby. Opinion by Knapp, J. 


———__.__—_——. 


NEW JERSEY COURT OF*ERRORS 
ABSTRACT.* 
NOVEMBER, 1882 

BouNDARY—PRACTICE — costs.— Where no monu- 
ments are named in a grant and none are intended to 
be afterward designated as evidence of the extent of 
it, the distance stated therein must govern the loca- 
tion. Tyler on Bound. 29. Said Marshall, C. J., in 
Chinoweth v. Haskell’s Lessee, 3 Pet. 92,96, “If a 
grant be made which describes the land granted by 
course and distance only, or by natural objects not 
distinguishable from others of the same kind, course 
and distance, though not safe guides, are the only 
guides given us, and must be used.”’ Costs are the 
creature of the statutes and are not recoverable unless 
by force of the statute, and the allowance of them in 
any case will depend upon the terms of the statute. 
Hull. Costs, 6; Metler v. E. & A. R. Co., 8 Vroom, 222; 
Apperson v. Mutua! Benefit Co., id. 388. At com- 
mon law there was no such thing as costs of suit; and 
uo person, whether plaintiff or defendant, was entitled 
to costs of suit in any action, real, personal, or mixed. 
It seems that in early times, before any statute on the 
subject was passed, the justices in Eyre were wont, at 
their iters, to give a plaintiff who had prevuiled a 
reasonable sum beyond the damages, not as costs of 
suit, but as an allowance ex gratia for the expenses of 
the suit. Hull. Costs, 3; Gilbert C. P. 210, 214. The 
first statute on the subject was the statute of Marl- 
bridge (52 Hen. III, c. 6), which gave to the defendant 
his damages and his costs of suit in a writ of right of 
ward, where the suit was malicious. 2 Inst. 109, 112. 
Then followed the statute of Gloucester (6 Edw. I, c. 
1), which by construction gave to the plaintiff or de- 
mandant costs in all cases where he recovered dam- 
ages. Gilbert C. P. 215; Hull. Costs, 4; 3 Steph. Com. 
638. With the exception of the one instance provided 
for by the statute of Marlbridge, costs were not allowed 
to the defendant until the statute of 23 Hen. VIII, c. 
15. By that statute costs were given to the defendant 
if successful in the suit in all cases where the plaintiff 
would have had costs if judgment had been in his 
favor. Hull. Costs, 124; 3 Steph. Com. 638. Lehigh 
Valley Railroad Co. v. McFarland. Opinion by De- 
pue, J. 

EXECUTION—DUTY AND LIABILITY OF SHERIFF.—(1) 
When a sheriff has taken anample bond of indemnity 
from the plaintiff in execution to indemnify him 
against liability for selling under the execution goods 
not the property of the defendant in execution, he 
must look to the bond as security against the claim of 
third persons. In such a case the sheriff cannot in an 
action against him by the plaintiff in execution, to re- 
cover the amount realized from asale under the ex, 
ecution, set up the title of a third person to the prop- 
erty sold, unless he has been sued by the adverse 
claimant, and a recovery has been had against him for 


*Appearing in 15 Vroom’s (44 N, J, Law), Reports. 








wrongfully selling the property. See Newland v. 
Baker, 21 Wend. 264. (2) A sheriff selling goods under 
an execution, and delivering them to purchasers with- 
out payment of the price, is answerable for the amount 
of the sales in an action of assumpsit for money had 
and received,and may be proceeded against by arule to 
pay over the amount of the sales to the plaintiff in ex- 
ecution. In neither proceeding, whether by rule or 
action, will an officer, who hassold property levied on, 
be allowed to defeat the right of the plaintiff in execu- 
tion to receive the proceeds of the sale, by showing 
that he wrongfully gave the purchasers a credit or 
permitted them to take the property without paying 
the purchase-money. Mildmay v. Smith, 2 Saund. 343, 
is the leading case. The sheriff,to whom an execution 
had been delivered, returned that by his bailiffs he had 
seized divers goods and chattels of the defendant in 
execution, to the value of £160, and that they were 
rescued out of their custody so that hecould not levy 
the debt. The plaintiffs in execution proceeded 
against the sheriff by scire facias to recover execution 
against him for the said £160. The sheriff demurred. 
The court held the proceeding against the sheriff to 
have been well taken, ‘‘ for the sheriff, by his return of 
the rescue, has put the plaintiffs to the end of their 
suit, for they cannot sue out a new execution, except 
for the surplus over and above the £160.” It was 
added by the court that “ trueit is, that if the sheriff 
do not misbehave himself, he is not chargeable in debt 
or scire fucias, unless it appears by his return that he 
has the money in his hands, but itis otherwise here, 
for he has suffered the goods to be rescued out of his 
hands, which is a great faultin him.’ That case was 
followed in Clark v. Withers, 2 Ld. Raym. 1072, and 
was approved in Stimson v. Farnham, L. R., 7 Q. B. 
181. The reasoning upon which Mildmay v. Smith 
was decided applies to this case. In Denton v. Liv- 
ingston, 9 Johns. 96, the court held that if the sheriff 
deliver to the purchaser goods seized and sold under 
execution without receiving the money, he is answer- 
able for the amount of the sale in an action of asswmp- 
sit for money had and received. Adams v. Disstow. 
Opinion by Depue, J. 


MUNICIPAL BONDS— DEFENSE — RIGHTS OF BONA 
FIDE HOLDER FOR VALUE.—It is no defense to munici- 
pal bonds in the hands of a bona fide holder for value, 
that the corporation treasurer, charged with the duty 
of negotiating them, absconded with them, and fraud- 
ulently put them in circulation for his own benefit. 
No rule of law is better settled than that which affirms 
the title of a bona fide holder for value of negotiable 
paper, notwithstanding the person by whom it was 
transferred to him acquired possession of it by felony 
orfraud. This without exception is the language of 
the books in every case where the instrument sued on 
is executed by one competent to contract, and is not 
declared to be absolutely void between the original 
parties by the rules of the common law or by positive 
statute. There is no virtue inthe transfer of com. 
mercial paper to an innocent holder, which is potent 
to give life and validity toa note which is tainted by 
an infirmity which in the law renders it null and void. 
1 Pars. on Bills and Notes, 275; 1 Daniel’s Negotiable 
Instruments, § 837; Swift v. Tyson, 16 Pet. 16; Boyd 
v. Kennedy, 9 Vroom, 146. Bonds issued by munici- 
pal corporations, payable to bearer, are negotiable in- 
struments, and in the hands of a bona fide holder are 
free from all equities between antecedent parties to 
the like extent as bills of exchange and promissory 
notes. ‘ The title of the purchaser of such a security 
for a valuable consideration has all the qualities of the 
title of the holder of ordinary commercial paper, under 
the same circumstances.’’ Boyd v. Kennedy, 9 Vroom, 
146, The title of the bona fide holder of municipal 
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bonds hasa secure foundation in the well-settled 
doctrine which governs negotiable instruments, not- 
withstanding irregularity, fraud or misconduct on the 
part of the officers or agents of the corporation. Want 
of power to issue the bonds is the only defense that is 
open to a corporation, after it has put upon the market 
its bonds purporting to be issued with due formality, 
and they have passed into the hands of innocent hold- 
ers for value. Ledwich v. McKim, 53 N. Y. 310, and 
cases cited; Jones on Railroad Securities, § 288. This 
is the admitted rule in the Supreme Court of the 
United States, where this question has been repeatedly 
adjudicated. Comrs. of Knox County v. Aspinwall, 
21 How. 539; Kennicott v. Supervisors, 16 Wall. 452; 
Township of Rockcreek v. Strong, 6 Otto, 271. Cop- 


per v. Mayor of Jersey City. Opinion by Van Syckel, 
J. 


—_>—_—_ 


CALIFORNIA SUPREME COURT ABSTRACT 
CoRPORATION—WHAT MAKES SHAREHOLDERS—NON- 
ISSUE OF CERTIFICATE.—To make a person a share- 
holder in a corporation, where he has subscribed for 
the stock, it is not necessary that he should have re- 
ceived a certificate or paid for the stock. A corpora- 
tion may give credit for its stock as well as for any 
other property sold by it. Certificates only constitute 
proof of property which may exist without them. 
When the corporation has agreed that a person shall 
be entitled to a certain number of shares in its capital, 
to be paid for in a manner agreed upon, and that per- 
son has agreed to take and pay for them accordingly, 
he becomes their owner by a valid contract made upon 
a valuable consideration. Chaffin v. Cummings, 37 
Me. 83. See also Spear v. Crawford, 14 Wend. 20; 
Chester Glass Co. v. Dewey, 16 Mass. 94; Re South 
Mountain Mining Co.,7 Sawy. 30. Jfitchell v. Beck~ 
man. Opiuion by Morrison, C. J. 
[Decided Dec. 30, 1882]. 


FIXTURES — ERECTIONS BY TENANT—RENEWAL OF 
LEASE.—Premises were leased for aterm during which 
the tenant erected ahouse and barn. Atthe end of 
the term a new lease was given for another term, the 
tenant agreeing therein to quit and surrender the 
premises at the end of the term in the same condition 
they then were. Held, that the buildings became fix- 
tures, and the tenant was not entitled to remove them. 
According to the doctrine in the cases of Merritt v. 
Judd, 14 Cal. 60, and Jungerman vy. Bovee, 19 id. 355, 
upon the execution of a new lease the lessee “‘is in the 
same situation as if the landlord, being seised of the 
land, had leased both land and fixtures to him.” The 
correctness of the doctrine is doubted, or more strictly 
speaking, denied in Kerr v. Kingsbury, 39 Mich. 150. 
The Supreme Court of Massachusetts however in the 
same year, 1878, said: ‘‘ When the same tenant 
continues in possession under a new lease containing 
different terms and conditions, making no reference 
to the old lease, reserving no rights to the lessee in 
fixtures annexed during the previous term and not re- 
moved before its expiration, and containing the cov- 
enant to deliver upthe premises at the end of the 
term in thesame condition, this is not the extension 
of or holding over under an existing lease; it is the 
creation of a new tenancy. And it follows that what- 
ever was apart of the freehold when the lessee ac- 
cepted and began his occupation under the new lease 
must be delivered up at the end of the term, and can- 
not be severed on the ground that it was put in as a 
trade fixture, under a previous lease which has expired. 
The failure of the lessee to exercise his right to remove 
during the former term, or to reserveit in his new 
contract, precludes him from denying the title of his 
landlord to the estate and the fixtures annexed, which 





have become part of it. The occupation under the 
new lease is in effect a surrender of the premises to 
the landlord under the old.’”’ Watriss v. National 
Bank, 124 Mass. 571. And the New York Court of Ap. 
peals, in Loughran v. Ross, 45 N. Y. 792, said: “A 
surrender of the premises, afterthe expiration of the 
lease, is such an abandonment as vests the title in the 
landlord. In reason and principle the acceptance ofa 
lease of the premises, including the buildings, without 
any reservation of right or mention of any claim to 
the buildings and fixtures, and occupation under the 
new‘letting, are equivalent toa surrender of the pos- 
session to the landlord at the expiration of the first 
term.”’ Marks v. Ryan. Opinion by Sharpstein, J. 
[Decided Jan. 31, 1883]. 


MUNICIPALITY—MAJORITY OF QUORUM OF BOARD 
MAY DECIDE.—As a rule the action of a quorum of a 
municipal board is the action of the board, and a ma- 
jority of the quorum present can do any act which a 
majority of the board, if present, might do. Ifa 
board of village trustees consists of five members and 
“three only were present, they would constitute a 
quorum,” and “the votes of two, being a majority of 
the quorum, would be valid; certainly so where the 
three are all competent to act.” 1 Dillon Mun. Corp, 
(3d ed.) 279. In Buell v. Buckingham, 16 Iowa, 284, 
Dillon, J., said: ‘‘Three constituted a quorum. So 
far allisclear. Advancing in the argument, the first 
proposition I lay down is that a majority of the quo- 
rum, all being present, have the power to act, and to 
decide any question upon which they can act. This 
proposition is clear upon the authorities. Thusin Rex 
v. Monday, Cow. 538, Lord Mansfield, C. J., says: 
‘When the assembly are duly met, [ take it to be clear 
law that the corporate act may be done by a majority 
of those who have once regularly constituted the meet- 
ing. Tothesame effect, 2 Kent Com. 293: ‘A ma- 
jority of the quorum may decide.’ Ang. & A. Corp.,§ 
591; Cahill v. Kalamazoo Ins. Co., 2 Doug. (Mich.) 124; 
Sargent v. Webster, 13 Met. 497; In re Insurance Co., 
22 Wend. 591; Ex parte Wilcox, 7 Cow. 402; id. 527, 
note (a).”” People of California v. Harrington. Opinion 
by Sharpstein, J. 

[Decided March 7, 1883.] 


OFFICER — DE FACTO CANNOT MAINTAIN ACTION 
AGAINST COUNTY.—An. officer de facto, acting even in 
good faith under a claim of right to an office, is not en- 
titled to recover from a county the compensation pro- 
vided by law for such services to the exclusion of the 
officer de jure. ‘‘It will be remembered,”’ says the 
court in McCue v. County of Wapello, 51 Iowa, 60, 
‘that one exercising the power of an office without 
lawful authority is regarded as an officer de facto, not 
for his own protection or advantage, but for the pro- 
tection of the public and those who are doing business 
with him. When his right tothe possession of the 
office is to be determined he cannot be declared an 
officer de jure, on the ground that he has been an 
officer de facto.’’ It is therefore a rule of law that 
when an officer seeks to recover the emoluments of an 
office, he must show his right to the possession of the 
office. Therule is based upon the ground that the 
officer de jure, who has been ousted from his place by 
an intruder, has a property interest in the emoluments 
of the office, of which he cannot be deprived by one 
having no title thereto. This property-right demands 
protection, and the officer de facto cannot recover emol 
uments to which the officer de jure is entitled. Actual 
incumbency merely gives no right of recovery. Dorsey 
v. Smyth, 28 Cal. 21. People of California v. Potter. 
Opinion by McKee, J. 

(Decided Feb. 12, 1883}. 





Sacerreeserey Og etranrmrteaouxe 


orsey 
otter. 


THE ALBANY LAW JOURNAL. 57 








MAID VE SUPREME JUDICIAL COURT 
ABSTRACT.* 


CORPORATION—TREASURER’S TITLE TO MONEYS, AND 
DUTIES—ASSIGNEE FOR CREDITORS—ACTION TO ANNUL 
CONTRACT.—(1) The treasurer of a corporation has no 
title to the money in his possession as such and owes 
no duties to the corporation as such, except that of 
safely keeping and disbursing in accordance with the 
directions of the proper officers. He is a mere !deposi- 
tary and his possession is that of the corporation for 
whom he acts. Insurance Co. v. Hill, 60 Me. 183; 
Sprague v. Steam Nay. Co., 52 id. 592; Pettingill v. 
Androscoggin R. Co., 51 id. 370; Angell on Corp. (8th 
ed.),§ 312. (2) The assignee in insolvency represents 
the creditors as well as the insolvent. (3) A bill in 
equity may be maintained by an‘assignee in insolvency 
against one holding money or property of the insolvent 
under a contract fraudulent and void as to creditors, 
when the bill seeks to have the contract annulled and 
the consideration restored. It is a rule subject to few 
exceptions, that courts of equity exercise a general 
jurisdiction in cases of fraud, sometimes concurrent 
with, and sometimes exclusive of other courts and 
with the exceptions of wills as above stated, courts of 
equity may be said to possess a general, and perhaps 
universal, concurrent jurisdiction with courts of law 
in cases of fraud, cognizable in the latter; and exclu- 
sive jurisdiction in cases of fraud beyond the reach of 
the courts of law.’’ 1 Story Eq. Jur., § 184. (9th ed.) 
“Among other cases in which courts of equity and 
courts of law entertain concurrent jurisdiction, are 
those arising upon frauds; therefore where fraud is 
made the ground for the interference of this court, a 
demurrer will not hold.” 1 Daniell Ch. Pr. 576. In 
Massachusetts the decisions are somewhat different, 
as there in cases of fraud as well as in others, it is pro- 
vided by statute that the jurisdiction in equity shall 
not attach when there is ‘‘a plain, adequate and com- 
plete remedy at law;”’ the courts holding that the 
statute limits the rule, as to jurisdiction, applicable to 
courts having full equity powers. Pratt v. Pond, 5 
Allen, 59; Law v. Thorndike, 20 Pick. 317; Thayer v. 
Smith, 9 Met. 469; Suter v. Matthews, 115 Mass. 253. 
On the other hand the courts of the United States, 
notwithstanding a provision in the judiciary act in re- 
gard to their equity jurisdiction the same as that in 
Massachusetts, maintain the doctrine of the English 
courts as laid down by Story and Daniell, as well as 
other writers, holding that this clause in the judiciary 
act is ‘‘ merely affirmative of the general doctrine of 
courts of equity and in no sense intended to narrow 
the jurisdiction of such courts.’”’ Bean v. Smith, 2 
Mason, 270; Robinson v. Campbell, 3 Wheat. 221; 
United States v. Howland, 4 id. 115; Smith v. Mclves, 
9 id. 582; Jones v. Bolles, 9 Wall. 369. Taylor v. 
Taylor. Opinion by Danforth, J. 

(Decided March 23, 1883.] 

LEASE—TENANCY AT WILL—WHAT WILL CONSTITUTE 
CONTRACT OF.— Where one who has sent a verbal mes- 
sage to the owner of a landing-place inquiring whether 
and upon what terms he can have the use of the land- 
ing to pile wood upon for the market, has received a 
verbal response from the owner that he can pile his 
wood there for six cents per cord, and in pursuance of 
such permission has entered upon the landing and 
begun to pile his wood thereon without any objection 
interposed by the proprietor, such action constitutes 
an acceptance of the terms; and he becomes a tenant 
at will of such proprietor to the extent of the contract 
Without a written or verbal acceptance of the terms 
communicated by him to the proprietor. Duley v. 
Kelley. Opinion by Barrows, J. 

(Decided March 14, 1883.] 


*To appear in 74 Maine Reports. 








PAYMENT—WORTHLESS NOTE OF THIRD PERSON AC- 
CEPTED, WHEN NOT.—The receipt, by the vendor of a 
chattel, of the worthless note of athird person, falsely 
aud fraudulently represented by the vendee to be 
solvent, is no payment; and the vendor may maintain 
an action for the balance due according to the bargain. 
Vallier v. Ditson. Opinion by Barrows, J. 

[Decided March 14, 1883.] 


—_+>——_ 


MINNESOTA SUPREME COURT ABSTRACT. 


SALE—OF PERSONAL PROPERTY— DELIVERY— STAT- 
UTE OF FRAUDS.—Defendants purchased by sample, 
twocar loads of grain to be delivered at a specified 
place. The grain was then in an elevator. Defend- 
ants requested thereafter plaintiff to send the grain to 
them, and plaintiff gave them an order upon the man- 
ager of the elevator, which they gave to the manager. 
‘Thereafter two car loads of grain were sent by a car- 
rier to the place agreed upon for delivery. Defend- 
ants refused to receive it on the ground that the grain 
was inferior in quality to the sample from which they 
purchased, Held, that there was no delivery, and if 
the contract was otherwise invalid by the statute of 
frauds it could not be enforced against defendants. 
Delivery according to the terms of a written contract 
passes the title, but delivery under a contract invalid 
by the statute of frauds is at the vendor's risk. No 
act of the vendor alone is sufficient. Stone v. Brown- 
ing, 68 N. Y. 601. While the grain remained in the 
elevator, in the name of the plaintiff, there had been 
neither delivery nor acceptance. The mere issuance 
ofthe delivery order did not constitute an actual 
delivery of the grain. It was merely a written author- 
ity to receive the possession. Tanner v. Scovell, 14 
Mees. & W. 28: Benj. Sales, §§ 776, 806, 815. A con- 
structive receipt, by the carrier at the elevator, upon 
plaintiff's order, though upon defendants’ request to 
send it to the place for delivery, followed as it was by 
a seasonable inspection and rejection, because not 
equal to the sample, falls short of an acceptance. 
Caulkins v. Hellman, 47 N. Y. 452, 455; Knight v. 
Mann, 120 Mass. 220. To constitute an acceptance, 
within the meaning of the statute, there must have 
been some act on the part of the defendants showing 
their intention to accept and appropriate the grain un- 
conditionally as owners. Simpson v. Krumdick, 28 
Minn. 355. It is well settled that delivery to a carrier, 
not selected or designated by the buyer, does not 
constitute an acceptance within the statute. Caulkins 
v.jHellman,47 N. Y. 454. If the buyer do not accept in 
person,'‘he must do so through authorized agent. 
Allard v. Greasert, 61 N. Y.5,6. Nor is it material 
that the buyer has agreed or directed that it should be 
sent by carrier. Norman vy. Phillips, 14 Mees. & W. 
277; Frostburgh Manfg. Co. v. New England Glass Co., 
9 Cush. 120; Johnson v. Campbell, 105 Mass. 449. As 
they did not order or control the cars, nor remove 
or disturb the grain, it was sufficient to give notice of 
their refusal to accept it, leaving it in the custody of 
the carrier on the transfer track. Grimaldy v. Wells, 
10 C. P. Cas. 391. The distinction between a mere de- 
livery or receipt and acceptance is not to be lost sight 
of; and where the goods are sold by sample, that fact 
must be considered as an element in the case in de- 
termining whether the buyer has taken actual or cons- 
tructive possession as owner, so as to indicate an ac- 
ceptance thereby ; and the burden of proof rests on the 
vendor to show the intent on the buyer’s part to take 
possession as owner. Remick v. Sanaford, 120 Mass. 
316. Taylor v. Mueller. Opinion by Vanderburgh, J. 
[Decided March 29, 1883.] 

SHERIFF—INDEMNITY TO—CONTRIBUTION BETWEEN 
INDEMNIFIERS.—(1) Those indemnifying a sheriff for 
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taking and holding the property under writs, adopt 
and ratify his act done in their behalf, and become, in 
contemplation of the law, joint wrong doers with him, 
and liable as such. Davis v. Newkirk, 5 Denio, 92; 
Herring v. Hoppock, 15 N. Y. 409; Freeman, Exns., § 
273; Knight v. Nelson, 117 Mass. 458; Screws v. Wat- 
son, 48 Ala. 628; Lewis v. Johns, 34 Cal. 629; Lovejoy 
v. Murray, 3 Wall. 1. The indemnitors thus become 
subject toa double liability, but upon different and 
distinct legal grounds, and to different parties. They 
are answerable to the owner of the property for the 
wrongful levy upon and retention of his property. 
This liability, arising ex delicto, is enforceable by an 
action by the owner against them alone or jointly with 
the officer. Again they are responsible to the officer 
upon theircontract of indemnity for any recovery 
which might be awarded against him on account of 
the levy. This liability, arising ex contractu, is en- 
forceable after the sheriff should have been indemni- 
fied by an action prosecuted by him upon the contract 
or undertaking of indemnity. (2) The general rule 
that neither contribution nor indemnity may be had 
by one wrong-doer against another for the consequen- 
ces of the wrongful act, is subject to this among other 
exceptions, viz.: When one is employed or directed 
by another to do an act in his behalf which is not man- 
ifestly wrong, and which the former does not know, or 
is not presumed to have known to be wrong, the law 
implies a promise of indemnity by the principal for 
such damages as flow directly from the execution of 
the agency. The employer impliedly assumes the re- 
sponsibility. 1 Chit. Cont. 748; Adamson v. Jarvis, 4 
Bing. 66; Moore v. Appleton, 26 Ala. 633. The prin- 
ciple is applicable to the case of the sheriff, who in 
good faith follows the direction of the plaintiff ina 
writ of attachment or execution in levying upon 
property. Gower v. Emery, 18 Me. 79; Nelson v. Cook, 
17 Ill. 443; Sanders v. Hamilton, 3 Dana, 550; Humph- 
rys v. Pratt, 2 Dow & Clark, 288; Freeman, Exns., § 
275; and see Stoyel v. Cady, 4 Day, 222, 226. Fisher v. 
Getman. Opinion by Dickinson, J. 

[Decided March 24, 1883.] 


—_——_e—__——_ 


RHODE ISLAND SUPREME COURT 
ABSTRACT.* 


PAYMENT— APPLICATION OF — PARTNERSHIP.— A. 
doing business alone and indebted to B. on book ac- 
count entered into partnership with C., and became 
the managing partner of the firm. B. was notified of 
the partnership, supplied the firm with goods, entered 
A.’s indebtedness on the statements of the firm’s ac- 
count, and received from A. at different times checks 
of the firm which were applied to A.’s indebtedness. 
No intentional concealment and no fraud appeared in 
the transaction. In assumpsit by B. against the firm. 
Held, that B. was not entitled to apply the firm checks 
to A.’s debt. Held, further, that the firm could not 
recover in set-off the excess of the firm’s checks over 
the firm’s purchases. Held, further, that the firm was 
entitled to the benefit of the misapplied fund in pay- 
ment of B.'s claim against the firm. The technical 
rule which prevents a co-partnership from suing at 
law to recover funds misapplied by a partner should 
not be applied to defenses further than is clearly re- 
quired. Jones v. Yates, 4M. & R. 613; 9 B. & C. 582; 
Wallace v. Kelsall, 7 M. & W. 264; Gordon v. Ellis, 7 
M. & G. 607; Greeley v. Wyeth, 10 N. H. 15; Homer v. 
Wood, 11 Cush. 62; Tay v. Ladd, 15 Gray, 296; Farley 
vy. Lovell, 103 Mass. 387. Cornells v. Slanhope. Opinion 
by Durfee, C. J. 

[Decided Feb. 10, 1883.] 


- *To appear in 14 Rhode Island Reports. 








SHERIFF—LIABILITY FOR ESCAPE—WHEN DEBTOR 
NOT LIABLE TO.—A sheriff who suffers an arrested 
debtor to escape is liable in his official character and 
not as bail. Hence if compelled to pay the debt in 
consequence of his default; he has noremedy against 
the debtor. In Brown vy. Lord, Kirby, 209, it was held 
that a sheriff is liable for an escape but not as bail; 
nor is he to be sued as such, but in his official char- 
acter; the reason being doubtless, that a plaintiff is 
not to be compelled to rely merely on the personal re- 
sponsibility of the sheriff, but is entitled tothe secur- 
ity offered by the bond given by him for the faithful 
performance of his duties as sheriff. In Dresser y- 
Fifield, 12 R. I. 24, this court held that to constitute a 
person who indorses a writ under Gen. Stat. R. I., ch. 
196, § 8, bail, he must write his christian and surname 
in full. In Adams v. Hedgpeth, 5 Jones, 327, the 
instrument returned asa bail bond had been signed 
and sealed by the defendant, but his name did not ap- 
pear in the body of the bond, nor was it stated in the 
condition that he was bail for the principal obligor. It 
was held that the defendant was not thereby consti- 
tuted bail; and in Adams v. Jones, 1 Winst. 199, 200, 
it was held that the taking of such a bond was not to 
be regarded as taking bail. An officer who allows a 
person under lawful arrest to go at large, without tak- 
ing bail, suffers an escape of such person. Sewell’s 
Law of Sheriff, *440. Having been obliged to pay 
money in consequence, he cannot maintain an action 
to recover it, wherein he must allege bis own breach 
of duty. Eyles v. Faikney, Peake’s Nisi Prius, 144, 
note (a); Pitcher v. Bailey, 8 East, 171. And see also 
Cordron vy. Lord Masserene, Peake’s Nisi Prius, 143, 
in which the same rule is recognized. Carpenter vy. 
Fifield. Opinion by Matteson, J. 

(Decided Jan. 27, 1883.] 


WAY—OBSTRUCTION OF.—A. filed a bill in equity 
against B. to prevent his obstructing a strip of land 
between their estates and houses which originally be- 
longed one-half to the estate of each, but which had 
become a public way by fifty year’s use. A. charged 
that the only access to his back door and yard was 
through the way over this strip of land. On demurrer 
to the bill. Held, that the bill sufficiently charged 
special damage to the complainant. Clark v. Peck- 
ham, 10 R. I. 35, 38; Williams v. Tripp, 11 id. 447. See 
also Stetson v. Faxon, 19 Pick. 147. Gorton v. Tiff- 
ney. Opinion by Carpenter, J. 

(Decided Feb. 3, 1883.] 


—_+—_——-. 


RECENT ENGLISH DECISIONS. 

AGENCY — PRIVILEGED STATEMENT OF AGENT TO 
PRINCIPAL NOT ADMISSIBLE AGAINST PRINCIPAL.—A 
statement made by an agent to his principal cannot be 
used against the latter by a third party; nor where the 
agent is the common agent of a body of persons, such 
as the chairman of acompany, can a statement by him 
to the members of the body, e. g., at a statutory meet- 
ing. be used against the body by one of its own mem- 
bers, e. g., a shareholder. A. applied to have his name 
removed from the list of members of a company on 
the ground that he had been induced to take shares by 
false representations contained in a prospectus. At 
the hearing of the application he sought to use, in 
support of his contention as to the falsity of the pro- 
spectus, a statement made by the chairman of the 
company (after the issue of the prospectus) in coursé 
of explaining the company’s affairs at a statutory 
meeting. Held, that he could not be allowed to do so. 
Meux's Executors’ case, 2 De G. M. & G. 522, distin- 
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guished. Ch. D., Jan. 22, 18883. 
Gold Mining Co. Opinion by Fry, J. 
N. 8. 259.) 


Matter of Devala 
(48 L. T. Rep., 


EVIDENCE—PAROL TO EXPLAIN WRITING — FALSE 
REPRESENTATION.—(1) S. signed a written contract 
with R. to purchase a brickfield for ‘‘17,0001."" to be 
paid as follows: 16,000/. in cash and 1,000I. in freehold 
equities, to pay on the 1,000. 12 per cent per annum, 
Before signing S. had made out and given to R. a list 
of freehold houses, in which he was entitled to the 
equity of redemption, but this document was not re- 
ferred to in the contract. Held, that such list was ad. 
missible by way of parol evidence to explain the mean- 
ing of freehold equities in the contract. (2) In the 
negotiations S. asked R. whether he had ever put the 
property into the hands of an agent to sell for less 
money than he was then asking, saying that he fancied, 
as the fact was, that it must be the same as had been 
been offered to him for less. R. falsely answered, 
“No.” Held, that this was such a material misrepre- 
sentation as to prevent the court enforcing the contract 
inan action brought by R. Ch. D., February 13, 1883. 
Roots v. Snelling. Opinion by Pollock, B. (48 L. T. 
Rep. N. S. 216.) 


SPECIFIC PERFORMANCE—OF AGREEMENT TO LEASE 
—Where A. and B. agree that A. shall grant a lease to 
the nominee of B., the contract is not enforceable by 
specific performance until B. has made his nomination 
and the nominee has agreed to accept the lease. Such 
nomination and agreement by the nominee must take 
place before action brought, and specific performance 
caunot be adjudged on an undertaking by the plaintiff 
to make the nomination, for the plaintiff could only 
be punished for breach of his undertaking. Hussey v, 
Horne-Payne, 41 L. Rep., N. S. 1; 4 App. Cas. 311, ex- 
plained. Ct. of App., November 21, 1882. Williams 
v. Brisco. Opinion by Jessel, M. R., and Cotton, L. J. 
(48 L. T. Rep., N. S. 198.) 


TRUSTEE—DECREE OF CARE REQUIRED OF—WHEN 
NOT LIABLE FOR DEFAULT OF BROKER EMPLOYED.— 
It is the duty of a trustee to conduct the business con- 
nected with the trust in the same manner as an ordi- 
nary prudent man of business would conduct his own, 
and he is not bound to conduct itin other than the 
usual way because he isa trustee. Though a trustee 
cannot delegate his trust, itis not his duty to do him- 
self any thing which in the ordinary course of business 
it is usual to employ brokers, solicitors, or other agents 
todo. Wherea trustee makes an ordinary purchase 
on the stock exchange, he is not liable for any loss 
which may arise to the trust estate in consequence of 
the default of the broker employed by him, if he has 
selected him with care, and no circumstances of sus- 
picion have been brought to his knowledge, which 
should have induced him to distrust the broker. Per 
Jessel, M.R.: Where there is a question of nicety to 
be decided, it is the duty of the court to lean toward 
an honest trustee. G., a sole acting trustee and exec- 
utor, having under bis control a trust fund of about 
15,0001., determined, with the assent of the cestuis que 
trust, to invest the same in the securities of certain 
municipal corporations. For this purpose he employed 
(as alleged, at the express desire and request of the 
cestuis que trust) C., a broker, then in good repute, to 
act for him. There was no necessity for the employ- 
ment of a broker, as the securities were obtainable 
from the corporations respectively by application 
direct to them. G. received from C. what purported 
to be a bought-note, in which there were some slight 
irregularities, and thereupon drew checks for the 
amount of the purchase in favor of C., and handed 





them to him. G. applied several times during a period 
of nearly five weeks to C. for the securities, but re- 
ceived various excuses, with which, although wholly 
unfounded, he remained satisfied, and took no steps 
to ascertain what had actually been done in the mat- 
ter, or to have the purchase completed by obtaining 
transfers of the securities. Subsequently it appeared 
that ©. had in fact never bought or contracted to buy 
any securities, but had appropriated the checks to his 
own use, and having been adjudicated a bankrupt, ab- 
sconded. Held (reversing the decision of Bacon, V. 
C., 46 L. T. Rep., N. S. 726), that G. had exercised 
proper care and precaution, and was not guilty of neg- 
ligence in having placed the trust money under the 
control of the broker, and ought not to be compelled 
to make good the loss. Ct. of App., January 20, 1883. 
Speight v. Gaunt. Opinion by Jessel, M. R., Lindley 
and Bowen, L. JJ. (48 L.T. Rep., N. 8. 279.) 


WILL— GIFT IN RESTRAINT OF MARRIAGE.— The 
principle that a testamentary gift over, operating as a 
general restraint upon marriage, is void as being 
against public policy, is as applicable to a gift over in- 
tended to reduce the amount of alegacy as it istoa 
gift over affecting the entire bequest. Ch. D., Febru- 
ary 21, 1883. Pickard v. Holroyd. Opinion by Fry, J. 
(43 L. T. Rep., N. 8S. 212.) 


FINANCIAL LAW. 


CONFLICT OF LAW—NOTE MADE IN ONE STATE PAY- 
ABLE IN ANOTHER—USURY—AGENCY.—(1) A promis- 
sory note was made and dated in Nebraska but payable, 
principal and interest, in New York. It bore interest 
at the rate of ten per cent. Held, that whether the 
note was usurious or not should be determined by the 
laws of Nebraska, and not those of New York. (2) 
The statute of Nebraska in relation to usurious con. 
tracts provides thus: “If in any action on such con- 
tract, proof be made that illegal interest has been di- 
rectly or indirectly contracted for, or taken or re- 
served, the plaintiff shall only recover the principal, 
without interest,” etc. Held, that the statute applied 
where the usury was taken by an agent. The plaintiff 
who affirms a contract made for him by his agent must 
adopt all the instrumentalities employed by his agent 
to bring it toa consummation. New Eng. Mtge. Sec. 
Co. v. Hendrickson, 12 N. W. Rep. 916; Ellwell v. 
Chamberlain, 31 N. Y. 619; Fuller v. Wilson, 3 Adol. 
& E. (N. S.) 56; Nat. Exp. Co. v. Drew, 32 Eng. Law 
& Eq. 1. The reason is, the law will not permit the 
principal to adopt that which he thinks is beneficial 
and reject the remainder. The contract must be 
adopted asa whole. With what reason therefore can 
a party say that a contract which he affirms, made for 
him by an agent whom he authorized to loan his money, 
is not usurious because he has not received directly an 
amount in excess of his legal interest? The person au- 
thorized by him to make the loan however did re- 
ceive such excess, and that wasa portion of the con- 
tract by whicb the loan was effected. The statute is 
clear and unambiguous, and applies to all persons loan- 
ing money. To permit an agent to charge a rate of 
interest in excess of what his principal could do would 
practically abolish the law regulating the rate of in- 
terest, and offer a premium for devices and subter- 
fuges for the evasion of the statute. Nebraska Sup. 
Ct., March 20, 1883. Joslin v. Miller. Opinion by 
Maxwell, J. 
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NEGOTIABLE INSTRUMENT--1LLEGAL CONSIDERATION 
— LEAVING BLANKS — ALTERING FIGURES. — (1) Evi- 
dence that one maker of a note told the other, an ac- 
commodation maker, that he wanted the latter to sign 
the note to prevent the payees from making him trou- 
ble for embezzlement in the use of funds, is insufficient 
to justify a finding that the payees received the note 
upon a corrupt and criminal agreement not to prose- 
cute for such embezzlement. (2) One who signs an 
instrument for the payment of money only, (whether 
negotiable or not), leaving the amount blank, and in- 
trusts it to another with authority to fill the blank 
with an agreed sum, will, as to third persons having 
no knowledge of the limitations of such authority, be 
bound by the act of the person to whom the instru- 
ment was intrusted, although he fills the blank with a 
larger sum than that agreed. So held where A., as ac- 
commodation maker with B., signed a note upon the 
upper left band corner of which were the figures $45, 
but the amount of which was left blank with the un- 
derstanding that B. should fill the blank so as to make 
it a note for $45, and before delivering the note to the 
payees, and without their knowledge, B. filled the 
blank with the words “ four hundred and fifty dollars,” 
and annexed a cipher to the figures $45. The figures 
in the corner of such note were no part thereof, and an 
unauthorized change in them did not vitiate the note. 
See Snyder v. VanDorn, 46 Wis. 602; Walkerv. Evert, 
29 Wis. 194, 199; Bank v. Spence, 9 Ala. 800; Frazier 
v. Gaines, 58 Tenn. 92; Johnson v. Blasdale, 1 8S. & 
M. (Miss.) 17. The rule almost universally adopted, is 
clearly stated in the case of Bank v. Neal, 22 How. 
107, as follows: “* When a party to a negotiable instru- 
ment intrusts it to the custody of another with blanks 
not filled up, whether it be for the purpose to accom- 
modate the person to whom it was intrusted or to be 
used for his own benefit, such negotiable instrument 
carries on its face an implied authority to fill up the 
blanks and perfect the instrument; and as between 
such party and innocent third parties, the person to 
whom it was intrusted must be deemed the agent of 
the party who committed such instrument to his cus- 
tody; or in other words, itis the act of the principal 
and he is bound by it.’ See also2 Pars. Notes, 546; 
Poorman v. Mills, 39 Cal. 345, 356; Schryver v. Hawkes, 
22 Uhio St. 308; Smith v. Smith, 1 R. I. 399; Reilly v. 
Dickens, 19 Ill. 29; Gerrard v. Lewis, 27 A. L. J. 130; 
47 Law T. Rep. (N. 8.) 408. Wisconsin Sup. Ct., March 
13, 1483. Johnston Harvester Co. y. McLean. Opinion 
by Taylor, J. 


NEGOTIABLE INSTRUMENT—NOTE SIGNED BY ONE AS 
AGENT—MARRIED WOMAN—ADMISSION BY FAILURE TO 
DENY — EVIDENCE.—(1) Where one signs a note with 
hisown name, and nothing appears on its face to show 
that he is acting foranother, he will be held person- 
ally liable. So too where one signs for another for 
whom he has no legal authority to act, as where he 
adds to his own name the word administrator, execu- 
tor, guardian or agent, the obligation is held to be a 
personal one. But where one signs a note, “J. A. 
Robson, agent for wife,’’ it is evidence that the in- 
tent was to bind the wife for her benefit, and in an ac- 
tion upon the note against her a failure on her part to 
deny, held to be an implied admission of his authority to 
make the note. (2)Where the principal is distinctly indi- 
cated on the face of the paper, such principal and not 
the agent will be the party liable. The rule however 
is that this must appear in some way, the particular 
form being immaterial. Of course the liability will 
always depend on the right of the agent to bind the 
principal. (3) Where it appeared from the face of the 
paper that Robson was only an agent, and also for 
whom he was agent, parol evidence was admissible to 





show who the wife was, for it is no attack on the writ- 
ing to do this by additional testimony. Georgia Su- 
preme Couct, March 17, 1883. Rawlings v. Robson. 
Opinion by Crawford, J. 


CRIMINAL LAW. 


MALICIOUS MISCHIEF — ALIBI — EVIDENCE. — Upon 
the trial of a prosecution for malicious mischief the 
court charged that “if the evidence, irrespective of 
the alibi, convinced the minds of the jury beyond a 
reasonable doubt of the commission of the offense, and 
of the identity of the person who committed it, and if 
they believed from the evidence that the defendant 
was guilty under the law as given them in charge, 
then the evidence of the alibi must be so strong as to 
convince their minds beyond a reasonable doubt of the 
truth of the alibi. That to acquit on the ground of 
alibi, the evidence on that point should have the same 
certainty as is required to convict on the part of the 
State; it should outweigh the evidence of the State, 
and show that the commission of the offense by the 
defendant at the time it was alleged to have been com- 
mitted, if committed at all, was an impossibility. Held 
error. Georgia Supreme Court, Feb. 20, 1883. Tauwdlis 
v. State of Georgia. Opinion by Hall, J. 


PENSION—ILLEGAL FEES BY AGENT—PRACTICE—RE- 
PEAL.—(1) Where sections 5485, and 4785, U. S. R. S., 
inrelation to excessive fees by pension agent must be 
construed together in order to constitute the offense 
charged in the indictment, and section 4785 has been 
repealed before the commission of the offense alleged, 
by a subsequent amendment thereto, it is wholly in- 
admissible, in dealing with the criminal provisions of 
section 5485, to extend them by construction to the fu- 
ture acts of Congress, when, by the express words of 
the section, its provisions are confined to the then exist- 
ing pension law, of which the amended section was a 
part. (2) Where the verdict in a criminal case is gen- 
eral, if-any one count in the indictment is good, the 
judgment cannot be arrested. U.S. Dist. Ct., Iowa 
Jan. 7, 1883. United States v. Jenson. Opinion by 
Love, J. (15 Fed. Rep. 138). 


NOTES. 


An English newspaper contains an advertisement of 
a scheme to do without lawyers, and thus as the ad- 
vertiser phrases it, ‘save many a bright sovereign.” 
This should be of interest to the Czar. 


The American Law Review for May and June con- 
tains the following leading articles: Practice in Cases 
of Foreign Extradition, by Seymour D. Thompson; 
Fraudulent Mortgages of Merchandise, by James O. 
Pierce; Pilotage; State Legislation thereon, by H. G. 
Ward; Trial by Jury, by Matthew P. Deady; Actions 
on Judgments, by W. P. Wade; Implied Warranty 
o1 Fituess of a Chattel, by Charles A. Bucknam. 
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OURRENT TOPICS. 


COMMITTEE, consisting of Messrs. Richard 
Vaux, Wm. Henry Rawle, Henry Reed, 
Richard M. Cadwallader, J. Edward Carpenter, 
Frank P. Prichard and N. Dubois Miller, ap- 
pointed by the Law Association of Philadelphia, 
‘to consider the subject of the delays to suitors in 
the Supreme Court of the United States, and the 
various plans for the relief of that court which have 
been suggested,”” have made their report, and it is 
in print before us. The committee find the follow- 
ing serious defects in the Davis bill (which proposes 
establishing an intermediate Appellate Court in each 
circuit): ‘First. It divides the country into 
sections, co-terminous with the boundaries of the 
circuits, and thus creates sources of local influence 
which are neither the separate States nor the general 
government, the only two bases of political division 
recognized in our Constitution and laws. Second. 
It creates nine courts, each of which is for the 
majority of cases before it a final Court of Appeal, 
but without the dignity of sucha court, and liable, 
especially in‘the common-law cases, to be affected by 
local prejudice orinfluence. The chances for possible 
increase of litigation with such conflicting decisions 
are obvious. Third. It will almost double the 
number of reports of cases other than Supreme Court 
cases.” In regard to the Manning bill (which 
proposes dividing the Supreme Court into sections), 
they say: ‘The defects of the system are — First. 
That by being thus cut up into sections, the judg- 
ments of the Supreme Court will lack the authority 
of the whole court, and the court itself will lose its 
dignity as the supreme tribunal of the Nation; 
moreover, the judges of the sections, other than that 
before which the argument takes place, will be 
indifferent to its decisions, and the judgments may 
thus be unsatisfactory. Second. If the judges of the 
Supreme Court conscientiously examine each case, 
then but very little time is really gained to them, 
except that secured by cutting off the jurisdiction 
of the Circuit Courts. Third. This scheme provides 
no review for cases under $5,000 in amount, which 
is so greatly needed. Fourth. There is a possible 
constitutional objection to the system of sections in 
the Supreme Court, and — Fifth. There is objection 
to fixing the right of being heard in the Circuit 
Court, if it should exist at all, at so high a limit as 
$10,000; while the system of appealing from the 
Circuit Courts to the Supreme Courts of the States 
is entirely at variance with the existing theories of 
our government.” Instead of these schemes the 
committee propose a single intermediate Court of 
Appeal, consisting of a chief justice and six associ- 
ates, to hold a session every year in New York, New 
Orleans, Chicago and San Francisco, with an appeal 
to the Supreme Court in all cases involving above 
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$20,000, or constitutional or treaty questions; and 
the addition of acircuit judge to each circuit. This 
is substantially the scheme that we have recom- 
mended. The committee observe: ‘‘ The table of 
cases showed at once that at least one-third of the 
casesin the Supreme Court, those depending on 
citizenship only, were really occupying its time with 
the consideration of questions which had nothing 
whatever to do with the law of nations, nor the 
corstitution and laws of the United States, for the 
settlement of which the Supreme Court of the 
United States was established; they involve ques- 
tions of common law which it has always been 
deemed, that the courts of highest resort in the 
various States are competent to decide, and they are 
brought to the Supreme Court simply because there 
is no other court to which an appeal would lie. 
Why shoula not Court of Appeal of equal dignity 
with the Supreme Courts of the States be equally 
competent to hear and decidesuch questions? Such 
a court would secure to « defendant, who fears 
prejudice, all that he could obtain in the courts of 
his own State, viz.: a fair trial by an impartial 
tribunal, and a review by a court of great dignity, 
whose jurisdiction is solely an appellate one.” And 
they hope that the bill which they propose ‘‘ may 
be found to embody the merits of the Courts of 
Appeals suggested by Mr. Davis, with the uniformity 
of decision preserved by Mr. Manning.” It is 
extremely doubtful that either the Davis or the 
Manning bill can ever be adopted, and it is appar- 
ent that some compromise measure of this sort must 
be substituted. 


The dinner given by the English to Mr. Benjamin 
was apparently a very distinguished and harmonious 
oceasion. The Attorney-General proposed the 
health of the ‘‘ beneficiary,””» who responded to his 
‘« dear and honored friends” in very agreeable terms, 
and then Lord Coleridge proposed the toast to ‘‘ the 
Bar of England.” His Lordship said: ‘‘I need not 
enter into such topics as the honor, the eloquence, 
the integrity, and learning of the bar— we know 
them —they may be taken for granted —they have 
almost passed into proverbs. In the very few words 
with which I shall preface this toast I desire to 
choose only two characteristics of the bar, both well 
known, but which it occurs to me the occasion 
makes it peculiarly proper toinsist upon. I mean 
the independence of the bar and its great and 
unrivalled generosity. * * * I know of no pro- 
fession which upon the whole is so generous in its 
conduct and its judgments. There is none in which 
the competition is so keen; there is none in which 
the struggle between man and man is, from various 
inevitable circumstances, so intensely personal; and 
yet there is no profession in which there is such fast 
friendship between the professional rivals. If I 
wanted an instance to point to, I should say, look 
at Mr. Benjamin. He came among us a foreigner, 
in matured life, with great and known celebrity; 
yet he has told us how he was received, and he 
knows that from no single member of the profession, 
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high or low, was there ever one spark of jealousy at 
the unrivalled success which he so speedily attained, 
both on his circuit and in Westminster Hall. He 
knows we were all proud of him. He knows that 
with an unaminity remarkable even in this generous 
profession, bench and bar have met to-night with 
enthusiastic cordiality to do him honor. I am told 
by a learned friend of mine, older than myself, and 
who knows everything, that forty years ago some 
similar honor was intended for—though, as it 
happened, it could not be actually received by — 
Story. Forty years have elapsed, and we pay such 
an honor to one more distinguished than Story, but 
whom we think of here as an English barrister and 
an Englishman.” Mr. Benjamin is unquestionably 
a very ‘‘ distinguished” man, pro tempore, and has 
made a great deal of money at the bar, but as 
Yankees, we ‘‘ rather guess ” that Story will outlive 
him. Mr. Benjamin must depend upon his single 
book for future fame, and if editors keep on 
accumulating notes to it, his share in the work will 
soon become as problematical as the old jack knife 
with the new blades and handle. The Attorney- 
General said, among other things: ‘‘ We had been 
taught by the same teachers, Coke and Blackstone; 
Kent and Story had been, or at least ought to have 
been our common guides.” 


The sixth annual meeting of the American Bar 
Association will be held at Saratoga Springs, on 
Wednesday, Thursday and Friday, August 22, 23, 
and 24, 1883. The exercises will be as follows: 
Wednesday morning — The president’s address, by 
Alexander R. Lawton, of Georgia; nomination and 
election of members; election ofthe general council ; 
reports of the secretary and treasurer; report of 
the executive committee. Wednesday evening — 
A paper by Robert G. Street, of Texas, on ‘* How 
far Considerations of Public Policy may enter into 
Judicial Decision;” a paper by Simon Sterne, of 
New York, on ‘ Slipshod and Corrupt Legislation, 
and the Remedy.” Thursday morning — The annual 
address, by John W. Stevenson, of Kentucky; 
reports of standing committees; Reports of special 
committees. Thursday evening— A _ paper by 
Simeon E. Baldwin, of Connecticut on “ Preliminary 
Examinations in Criminal Proceedings;” a paper 
by John M. Shirley, of New Hampshire, on ‘‘ The 
future of our Profession.” Friday morning — 
Nomination of officers; miscellaneous business; 
election of officers. 


Our State Library will be removed to temporary 
quarters in the new Capitol during the months of 
August and September next. This will necessitate 
the closing of the Library to the public from August 
fifth till October first. 


The Association for the Reform and Codification 
of the Law of Nations will meet at Milan on the 
11th to the 14th September, next. The following 
subjects are recommended by the executive council 
for discussion. I. Public international law; arbitra 





tion, progress of, for the settlement of international 
disputes; consular jurisdiction, its defects and their 
remedy; contraband of war, its proper limitation; 
relations between christian and non-christian people. 
Il. Private international law; bills of exchange; 
copyright, security of; foreign judgments; marriage 
law, conflicts of ; negotiable securities. III. Maritime 
law; affreightment and bills of lading; a common 
form of bill of lading; collisions at sea; joint-stock 
companies; ownership of ships by. Reports will 
be presented by the committees of the association 
upon several of these subjects. Papers and com- 
munications are invited upon any of the specified or 
other like subjects. Communications should be 
addressed to the Hon. General Secretary, Dr. Charles 
Stubbs, 33 Chancery Lane, London. It is requested 
that all papers and suggestions be sent in if possible 
before September 1, 1883. 


The case of People v. Carney, 29 Hun, 47, should 
be added to the list of cases involving Practical 
Tests in Evidence. This wasa bastardy proceeding, 
in which the mother, a witness, was required to 
‘look at the child and tell what the color of its 
eyes is.” This was held error. The court said: 
“Common observation reminds us that in families 
of children different colors of hair and eyes are 
common, and it would be dangerous doctrine to 
permit a child’s paternity to be questioned or proved 
by comparing the color of its hair or eyes with that 
of the aileged parent.” Nimium ne crede colori 
should be the motto here. 


The New York Evening Post has some singular 
ideas of what the law can do. In commenting on 
the late strike of the telegraph operators it suggests 
the adoption of alaw making such strikes penal. 
It puts this on the ground of the serious inconven- 
ience and interruption to trade which such strikes 
must occasion. It cites as a parallel case the statute 
of Massachusetts making it penal for locomotive 
engineers to strike duringa trip. But the cases are 
by no means parallel. The latter case clearly involves 
a danger to human life which the community have 
always a right to guard against. In the present case 
there is no such danger. An exactly parallel case 
would be a strike of freight handlers, such as 
occurred not very long ago. The Post, we should 
suppose, would hardly advocate making such a 
strike as that a penal offense. Such a law as the 
Post suggests would be an intolerable interference 
with the liberty of the citizen, and would become 
Mr. Jay Gould much more than an enlightened 
newspaper like the Post. The Massachusetts statute, 
we believe, does not forbid strikes except to the 
interruption of atrip. This shows that the test is 
the avoidance of danger to human life, and not mere 
interruption to business, For the latter wrong there 
is a private and pecuniary remedy in the case of the 
carrier, and soin the case of the telegraph com 
panies if they fail to transmit messages which they 
have accepted. 
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The subject of the prize essay of the New York 
State Bar Association for this year is, ‘‘ The ade- 
quacy of the jury system of this State to a proper 
investigation and decision of civil actions at the 
present time, and what changes if any are needed.” 


—\»——— 


NOTES OF CASES. 


N Schouler v. Williams, Massachusetts Supreme 
Court, March, 1883, 16 Rep. 79, it was held that 
a trust by will for masses is valid. The court said: 
‘The trusts defined by the will are that the prop- 
erty is to be disposed of as follows: Part for my 
burial and funeral expenses and the residue for 
charitable purposes, masses, etc. Masses are religious 
ceremonials or observances of the church of which 
she was a member, and come within the religious 
or pious uses which are upheld as _ public charities. 
Jackson v. Phillips, 14 Allen, 589, 558.” See ante, 
p. 23. 


In Cochrane v. Schryver, New York City Common 
Pleas, General Term, June 25, 1883, 24 N. Y. Daily 
Reg. 121, it was held that a person who keeps a 
lodging-house, in which no provision is made by him 
for supplying lodgers with meals, is not an innkeeper. 
The fact that there was a restaurant kept by another 
person in the basement of the house, between which 
and the upper part of the building there was a door- 
way to facilitate access from the lodging-roums to 
the restaurant, did not make the keeper of the 
lodging rooms an innkeeper, and he had therefore 
no lien upon the baggage, furniture or effects of the 
persons to whom he let the rooms. Daly, C. J., 
said: ‘‘It is not even as strong a case as Parker v. 
Foster, 1 Salk. 387, for there the plaintiff, who kept 
a lodging-house, furnished dressed meat and ale at 
a fixed price to the inmates of rooms, and also found 
stable room and hay for their horses, and this was 
held not to be an inn, because it was not a place 
where anyone came and was entertained upon appli- 
cation, as in an inn, but where the inmates lodged 
upon a private contract; and for the same reason it 
was held, in Dorsay v. Richardson, 2 El. & Bl. 144, 
that a boarding-house is not an inn, as the receiving 
of the boarder is under a voluntary consent, whereas 
the innkeeper, in the absence of any reasonable or 
lawful excuse, is bound to receive any guest when 
he presents himself; and it is not in his power, as in 
the case of a boarding-house or lodging-house 
keeper, to elect whom he will or whom he will not 
receive. In Carpenter v. Taylor, 1 Hilt. 198, it was 
held that a restaurant was not an inn, although in 
the upper part of the building the keeper of the 
restaurant carried on the business of an innkeeper, 
the court holding that his liability for that part of 
his premises was not to be extended to the restaurant 
kept by him below. In Kopper v. Willis, New York 
Common Pleas, January, 1881, it was held that 
where there were lodging-rooms and a restaurant in 
the same building, they must both be under the same 
management and direction to make them unitedly 





an inn and the proprietor an innkeeper. All that 
appeared in this case was that the defendant, in the 
upper part of the building, let out rooms to lodgers. 
He had therefore no lien upon the baggage, furniture 
or effects of the persons to whom he let the rooms. 
The property upon which he claimed a lien was not 
in his possession, but in the possession of the plaintiff 
as the occupant of the room, and if it had been lost 
or stolen he would not have been responsible, as an 
innkeeper, for its loss. He had no lien as a bailee 
for the possession of the room; and what was in it 
was in the possession of the plaintiff; and the lien 
of bailees is recognized only when the law makes it 
their duty to receive property and carry or store it, 
as in the case of carriers, wharfingers, warehouse- 
men, etc., or where something is done by the bailee 
to the property, which improves it, as in the case 
of a bailee, who, by his labor and skill, makes the 
cloth delivered to him into a garment; even the 
agister of cattle, or the keeper of a livery stable, 
though he keeps the animals and furnishes them 
with food, it has been held has no lien for their 
keep (Bissell v. Pearce, 28 N.Y. 252; Chaplain v. 
Allen, C. R. 271; Judson v. Ethelridge, 1C. & M. 
473), and one who voluntarily takes goods into his 
custody, but who is under no obligation or duty to 
do so, as in the case of an innkeeper or warehouse- 
man, has no lien for the safe-keeping of the goods, 
unless an agreement to that effect was made (Rivara 
v. Ghio, 3 E. D. Smith, 268; Alt v. Weidenberg, 6 
Bosw. 176; Roberts v. Kane, 6 Robt. 357). It is 
plain therefore from these cases, that one who 
merely lets out rooms to lodgers had, at the common 
law, no lien upon the effects which the lodger had 
in the room.” 


In State v. Skidmore, North Carolina Supreme 
Court, October, 1882, 16 Rep. 88, it was held that 
where the prisoner had fastened his teeth upon the 
ear of another, and the by-standers in pulling them 
apart severed the ear, the prisoner was guilty of 
maiming. The court said: ‘‘ Nor was there errorin 
omitting an instruction that if the ear was severed 
while in the defendant’s teeth by the violence of 
those who pulled him away, it would not be a maim 
‘done on purpose’ and ‘ with intent to disfigure,’ 
within the sense of the enactment. If the biting 
was intentional and the severance resulted from the 
manner in which the combatants were parted, it 
would be none the less the act of the defendant, and 
no more less excusable than if it had been effected 
by the struggling efforts of the prosecutor to escape 
from his grasp. The primary and essential cause of 
the personal mutilation is the intentional biting of 
the defendant, and upon him devolves the respon- 
sibility for its consequences. When the act itself 
is proved, the law will presume it was done on pur- 
pose and with intent to maim, as it actually was a 
maim till the evidence showeth the contrary. State 
v. Evans, 1 Hay. 281; 2 Whart. Cr. Law, § 1173 and 
cases cited.” 


In Fleck v. Union Ry. Co., Massachusetts Supreme 
Court, March, 1883, 6 Mass. L. Rep. 10, the action 
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was for damages for personal injuries occasioned by 
being thrown from the platform of a street car. The 
court said: ‘There was some evidence tending to 
show carelessness on the plaintiff’s part, but under 
all the circumstances stated, it was not so palpable 
as to preclude him from a right to have it passed 
upon by the jury. Standing on the rear platform of 
a street car in motion, when there is room inside, is 
not conclusive. The existence of snow and ice upon 
the platform is not necessarily such an element of 
danger as to be conclusive proof of negligence on 
the part of one who with knowledge undertakes to 
stand there for a moment or two, in expectation of 
the car’s stopping to let him get off. Omitting to 
take hold of the rail will not of itself, as matter of 
law, prevent a recovery. Nor do these facts when 
combined show a case where common experience 
and the general sense of all prudent persons at once 
stamp the act as one of carelassness and reckless 
disregard of personal safety. The case does not fall 
within Wills v. Lynn & Boston Railroad, 129 Mass. 
351, and other cases, where it could properly be 
held that as matter of law, the plaintiff did not 
sustain the burden of proving that he was in the 
exercise of due care; but rather within the class of 
cases of which Zreat v. Boston & Lowell Railroad, 
131 Mass. 371, may be taken as an example.” 


In Siegel v. State, 106 Ill. 89 (Mr. Freeman’s ad- 
vance sheets), the defendant had been convicted of 


selling intoxicating liquor to aminor. Cantner, the 
minor, and Schlorff, an adult, gave drink-money to 
Roach, an adult, and he ordered the drinks and paid 
for them, and they all drank. The bar-keeper did 
not see the transaction between these parties. The 
court held that this was not a sale toCantner. The 


court said: ‘* We do not regard it of controlling 
consequence, under this statute, whether the bar- 
keeper saw Cantner, and understood he was to parti- 
cipate in drinking the liquor, or not. It is true, in 
such case he would be Jetting a minor have liquor, and 
if that were prohibited he would be amenable there- 
for. But he would neither be selling nor giving to a 
minor,— he would simply be selling to an adult. To 
illustrate: Three men step up to a bar of a saloon, 
and one of them calls for three glasses of beer. The 
bar-keeper sets them out, and the person calling for 
them pays for them. Each of the three then drinks 
one of the glasses of beer. There is, here, surely, 
only a sale to the one calling for the beer, and he, in 
popular language, is ‘treating’ the other two. 
Whether hedrinks the three glasses himself, or 
gives one to each of the other two, or to two other 
persons, cannot concern the bar-keeper. It is im- 
possible that by the mere act of one person’s drink- 
ing liquor ordered and paid for by another, a liability 
can be imposed onthe vendor, under the section 
before us, which would not have existed if that 
person had not drunk. Suppose, in the case before 
us, Roach, after ordering the beer, had changed his 
mind and drank it all himself, or Cantner, after 
coming up to the bar, had refused to drink, could 





there be any pretense that the question to whom the 
sale was made would have been thereby affected? 
And yet, as disclosed by the ruling before us, so far 
as concerns the plaintiff in error, the only circum- 
stance tending to fasten upon him the charge of 
selling to Cantner is, Cantner drank one of the 
glasses of beer,— the idea that plaintiff in error had 
any reason to suppose that Cantner furnished the 
money wherewith to buy the beer, being excluded 
by the character of the question arising upon the 
rulings. A case might oftentimes exist, undoubtedly, 
where the bar-keeper ought to know, from the 
circumstances, that the person purchasing is being 
used by a minor simply as a screen to conceal his 
own participation, and in such case the vendor 
should be held responsible. He may not close his 
eyes to obvious facts, and then plead his ignorance 
of what all others knew; but in such case the fact 
should be left to the jury, to be determined from 
the evidence.” 


PREGNANCY AS GROUND FOR AVOIDING 
MARRIAGE. 


T is quite well settled that there is no implied 
warranty of chastity on the part of a woman 
contracting marriage. Varney v. Varney, 52 Wis. 
130; 8. C., 88 Am. Rep. 726. In the case of con- 
cealed pregnancy by another man at the time of the 
marriage, however, the courts have generally given 
relief to the deceived husband. The most recent 
case on this subject is Allen’s Appeal, 99 Penn. St. 
196. Here the late Chief Justice Sharswood said: 
‘* Thus it is well settled that want of chastity on the 
part of the woman—ante-nuptial incontinence--even 
though she may have expressly represented herself 
as virtuous—-forms no ground for avoiding the 
contract. * * * This seems also to be the dictate 
of humanity and in conformity to the gospel which 
so strongly throughout inculcates the duty of mutual 
forgiveness. For otherwise, one of strong passions, 
led astray or seduced by the wicked arts of others, 
could have no hopes for reform. In such cases itis 
best for society that the past should be entirely 
buried in oblivion, and that the poor erring creature 
should have the best chance of a new life of 
respectability and honor. It is best that the other 
party should know, when the sin is afterward 
revealed to him, that it can do no good, but unmixed 
evil, to make it public by applying for a divorce. 
They must learn tosubmit totheinevitable. * * * 
And if ante-nuptial incontinence be a sufficient 
ground of nullity as against the woman, it is not 
easy to see why it should not be so likewise against 
the man, and the consequence of such a doctrine it 
is not easy to predict. Actual pregnancy at the 
time of the marriage presents an entirely different 
question, It introduces a different element. The 
marriage status of the parties is changed. The man 
is then necessarily put to the alternative of either 
publishing his wife’s shame, or submitting to have 
the child of a stranger, an alien to his blood, 
introduced, recognized and educated as his own 
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legitimate offspring.” And in this case the submis- 
sion of the question of fraud to the jury was held to 
have been proper. The child was born seven 
months after the marriage. 

In Scroggins v. Scroggins, 3 Dev. (N. C.), 535, 
the child was born five months after the mar- 
riage, and the husband would not swear that he 
believed her chaste at the time of the marriage. 
Ruffin, J., said: ‘‘ Concealment is not a fraud in 
such a case — disclosure is not looked for — active 
misrepresentations and studied and effectual con- 
trivances to deceive are at least to be required, to 
give it that character; and the other party must 
appear not to have been voluntarily blind, but te 
have been the victim ofa deception which would have 
beguiled a person of ordinary prudence. I know 
not how far the principle contended for would 
extend. If it embrace a case of pregnancy, it will 
next claim that of incontinence; it will be said the 
husband was well acquainted with the female 
and never suspected her, and has been deceived; 
then, that he was a stranger to her, smitten at first 
sight,and drawn on the sudden into a marriage with 
a prostitute; that he was young and inexperienced, 
hurried on by impetuous passion, or that he was in 
his dotage, and advantage taken of the lusts of his 
imagination, which were stronger than his under- 
standing. From uncleanness it may descend to the 
minor faults of temper, idleness, sluttishness, extrava- 
gance, coldness, or even to fortune inadequate to 
representations, or perhaps expectations. There is 


in general no safe rule but this: that persons who 


marry agree to take each other asthey are. * * * 


He who marries a wanton, knowing her true 
character, submits himself to the lowest degradation, 
and imposes on himself. No fraud can be said to 
be practiced on him by mere silence and conceal- 
mentof otherobservations, * * * His attention 
must have been attracted to the person of the woman 
he was about marrying, and the long intimacy 
and courtship which he mentions must have enabled 
him to detect her situation. ‘ Why did he marry her? 
It may be possible that he was deceived, and not by 
his own negligence, at that period. But it is im- 
possible that any art or device could have long 
prevented him from knowing the truth, that is, as 
far as this, that she was pregnant. If not by him, 
why did he live with her?” This was followed in 
Long v. Long, 77 N. ©. 304; 8. C., 24 Am. Rep. 449. 

In Reynolds v. Reynolds, 3 Allen, 605, the wife 
was delivered five months after marriage; and the 
husband was 17, the wife 30 years old. The marriage 
was set aside. Bigelow, C. J., said: ‘‘ The material 
distinction between such a case and a misrepresenta- 
tion as tothe previous chastity of a woman is 
obvious and palpable. The latter relates only to her 
character and conduct prior to the contract, while 
the former touches her actual present condition and 
her fitness to execute the marriage contract and take 
on herself the duties of a chaste and faithful wife. 
It is not going too far to say, that a woman who has 
not only submitted to the embraces of another man, 
but who also bears in her womb the fruit of such 





illicit intercourse, has during the period of her 
gestation incapacitated herself from making and 
executing a valid contract of marriage with a man 
who takes her as his wife in ignorance of her con- 
dition and on the faith of representations that she is 
chaste and virtuous. In such a case, the conceal- 
ment and false statement go directly to'the essentials 
of the marriage contract, and operate asa fraud of 
the gravest character on him with whom she enters 
into that relation.” The court lay stress on the 
difficulty of ascertaining the fact before marriage by 
personal intercourse or inquiry, or after marriage, 
‘‘where, as inthe case at bar, the husband was 
immature and inexperienced.” The court also ex- 
pressly concede the doctrine of continuance of co- 
habitation, after good reason to know the fact, and 
except the case where the pregnancy was known 
beforehand and the husband was deceived into the 
belief that he was the father. (The latter state of 
facts existed in Foss v. Foss, 12 Allen, 26, and a 
divorce was denied; and much to the same effect is 
Hoffman v. Hoffman, 30 Penn, St. 417.) Reynolds v. 
Reynolds was followed in Donovan v. Donovan, 9 


. Allen, 140, where it was also held that evidence of 


express representations of chastity was unnecessary. 

In Baker v. Baker, 18 Cal. 87, the child was born 
between four and five months after the marriage. 
The divorce was granted. The court said: ‘‘ We 
do not attach much importance to the suggestion 
that the plaintiff must have discovered the situation 
of the defendant long previous to the birth of the 
child, and that his silence thereupon must be re- 
garded as an acknowledgment of its paternity. We 
cannot assume that he detected her pregnancy, and 
if he had reason to suspect it, that he must have 
done so at so early a period after marriage as to have 
referred it to ante-nuptial incontinence. To one, 
who we must believe from the evidence, possessed a 
strong affection for his wife, the suspicion of a want 
of chastity would never arise. Affection will give 
every excuse for appearances, except that of dis- 
honor.” The court dwelt on the fact that the child 
would be presumptive heir of the husband’s estate, 
and continued: ‘‘A woman, to be marriageable, 
must at the time be able to bear children to her 
husband, and a representation to that effect is im 
plied in the very nature of the contract. A woman 
who has been pregnant over four months by a 
stranger, is not at the time in a condition to bear 
children to her husband, and the representation in 
this instance was false and fraudulent.” After 
enlarging on the disgraceful situation of the hus- 
band, the court concluded: ‘‘ By no principle of 
law or justice can a man be held to this humiliating 
and degrading position, except upon clear proof 
that he has voluntarily and deliberately subjected 
himself to it.” Disapproving Scroggins v. Scroggins. 

In Morris v. Morris, Wright, 630, the complainant 
was ‘‘an honest simple fellow” of 28, *‘ but little 
used to female society,” and the defendant was a 
Quaker of 85. The child was born in less than a 
month from the marriage. The marriage ceremony 
took place in the dusk, without lights, ‘‘ under 
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circumstances as to the position and movement of 
the bride, with an arrangement of the full Quaker 
dress of the ladies, which excited the suspicion 
of the clergyman. The husband and wife lived 
together without his suspicions being awakened, 
until the wife was taken in labor pains, and presen- 
ted her wondering spouse a full grown child before 
the expiration of the honeymoon.” A divorce was 
granted. 

In Ritter v. Ritter, 5 Blackf. 81, the husband dis- 
covered the wife’s condition the next night after the 
wedding and immediately left her. The statute 
authorized divorces for certain causes, and for any 
other cause when in their discretion the court 
should think it reasonable and proper. The court 
below refused a divorce, but this was reversed, the 
court observing that ‘‘ the court did not exercise its 
discretion in a sound and legal manner, having due 
regard to the rights of the injured party, and the 
purity of public morals.” 

In Carris v. Carris, 9 C. E. Green. 516, the child 
was born two months and a half after the marriage, 
the husband had had no previous connexion with 
the mother, was very young, and was deceived by 
artifice of dress and conduct. A divorce was granted 
by the Court of Errors and Appeals, overruling the 
Chancellor. The court exclude cases of mere 
incontinence, and mistake of the husband who had 
had previous connexion. The court cited the 
Massachusetts and California cases. Two judges 
dissented. 

Mr. Schouler says (Hush. and Wife, § 27); ‘‘We 
apprehend that the woman who bringssurreptitiously 
to the marriage bed the incumbrance of some outside 
illicit connection introduces a disqualification to the 
union as real as the physical impotence of a man 
would be, resulting from his own lasciviousness.” 


———_¢———___—_ 


STATE STATUTE AND OBLIGATION OF CON- 
TRACT. 


UNITED STATES SUPREME COURT, MAY 7, 1883, 


VANCE V. VANCE. 

A Louisiana statute provided that the property of a “tutor is 
tacitly mortgaged in favor of the minor as security for 
his administration.”’ Thereafter a statute was passed 
providing that after a future day, named reasonably dis- 
tant, tacit mortgages should cease to exist as to third 
versons unless recorded by that date, and provided that 
the clerks of parishes should cause records to be made in 
cases of tutorship charging the tutor’s property and made 
such officers liable to minors for damages and to a 
penalty for failure to perform their duties. Held, that 
the last named statute was not unconstitutional as to ex- 
isting tutorships as impairing a contract. 


iw error to the Supreme Court of the State of Louis- 
iana. The opinion states the case. 


MiuueER, J. This is a writ of error to the Supreme 
Court of Louisiana. 

In a proceeding in the State court of Louisiana the 
plaintiff in error recovered a judgment against the 
defendant in error, as executrix of the succession of 
her husband, S. W. Vance, for the sum of about $75,- 
000 due from him to plaintiff in error as her natural 
tutor. The sum thus found due was the result of an 





accounting concerning this tutorship during the period 


between October 15, 1859, and May 18, 1877. 

Article 354 of the Civil Code of Louisiana, in force 
when this tutorship began, says: ‘‘ The property of the 
tutor is tacitly mortgaged in favor of the minor from 
the day of the appointment of the tutor, as security 
for his administration, and for the responsibility which 
results from it.” 

The court of probate, which adjusted this account, 
decreed in favor of the plaintiff in error, that her 
mortgage privilege for the sums and interest found 
due her be recognized on all the lands owned by Samuel 
W. Vance, the deceased tutor, on and after the 15th 
day of October, 1859. 

From this branch of the decree certain creditors of 
the deceased tutor, who had been permitted to inter- 
vene, appealed to the Supreme Court of the State, and 
that court reversed the decree of the Probate Court by 
deciding against the existence of this mortgage privi- 
lege. 

The ground on which this privilege was denied is 
found in article 123 of the Constitution of the State of 
Louisiana, adopted in April, 1868, which is as follows: 

“The general assembly shall provide for the protec- 
tion of the rights of married women to their dotal and 
paraphernal property, and for the registration of the 
same; but no mortgage or privilege shall hereafter 
affect third parties, unless recorded in the parish where 
the property to be affected is situated. The tacit mort- 
gages and privileges now existing in this State shall 
cease to have effect against third'persons after the Ist 
of January, 1870, unless duly recorded. The general 
assembly shall provide by law for the registration of 
all mortgages and privileges.”’ 

The Legislature did pass the act of March’, 1869, No. 
95: “To carry into effect article 123 of the Constitu- 
tion, and to provide for recording all mortgages and 
privileges.’’ Session Acts 1869, p. 114, section 11, 
reads: “ That it shall be the duty of the clerks of the 
District Courts of the several parishes in this State to 
make out an abstract of the inventory of the property 
of all minors whose tutors have not been required by 
law to give bond for their tutorship, such abstract to 
describe the real property, and give the full amount of 
the appraisement of all the property, both real and 
personal, and rights and credits, and to deposit such 
abstracts with the recorders of the several parishes, 
whose duty it shall be to record the same as soon as 
received in the mortgage-book of their parish; such 
abstracts to be made out and deposited with the re- 
corders by the first day of December, 1869, and re- 
corded by the first day of January, 1870. This section 
to apply only to tutorship granted before the passage 
of this act, and any failure of the clerks or recorders 
to perform the service required by this section shall 
subject them to any damages that such failure may 
cause any person, and shall farther subject them to a 
fine of not less than one hundred nor more than one 
thousand dollars, for the benefit of the public school 
fund, to be recovered by the district attorney or dis- 
trict attorney pro tem. before any court of competent 
jurisdiction; such abstracts, when recorded in any 
parish in which the tutor owns mortgageable property 
shall constitute a mortgage on the said tutor’s prop- 
erty until the final settlement and discharge of the 
tutor, the fees for making out and recording such ab- 
stracts shall be the same as the fees prescribed for the 
clerks and recorders for other similar services, and 
shall be paid on demand by the tutor, or if the minors 
have arrived at the age of majority, by them, andifno 
responsible person can be found, then any property 
owned by the minors for whose benefit such services 
were performed shall be sold to pay the same, and if 
no person or property be found to pay the same, then 
the parish shall pay the same, and have recourse 
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against the person or property of any person for whose 
benefit the services were performed.” 

The case comes to this court on the proposition, that 
as thus construed, the Constitution and statute of 
Louisiana impair the obligation of her contract with 
her tutor concerning his duty to account for her es- 
tate in his hands, and also violate the provision of 
section 1, article XIV, of the amendments to the Con- 
stitution of the United States. 

The view of the Supreme Court of Louisiana on this 
matter is very clearly presented in the following ex- 
tract from its opinion in the case. 

“Waiving the question (which is certainly a3debat- 
able one) whether or not the obligations and mort- 
gages existing against the natural tutor in favor of 
his ward arise or spring from contracts, we think the 
plaintiff's argument untenable, in that it assumes that 
article 123 destroyed or impaired plaintiff's mortgage 
obligation in the sense of the Constitution of the 
United States. Had the article simply declared the 
abolition and extinction eo instanti of all tacit mort- 
gages there would have been the case presented by 
plaintiff's argument. But it did nothing of the sort. 
It fixed a future day, reasonably distant, and declared 
that such mortgages would perempt, prescribe, or 
cease to exist as to third persons unless recorded by 
that date. 

“Tt isinits nature a statute of limitations. The 
right of the State to prescribe the time within which 
existing rights shall be prosecuted, and the means by 
and conditions on which they may be continued 
in force, is, we think, undoubted. Other- 
wise, where no term of prescription exists at the in- 
ception of a contract, it would continue in perpetuity, 
and all laws fixing a limitation upon it would be 
abortive. Now, itis elementary that the State may 
establish, alter, lengthen, or shorten the period of pre- 
scription of existing rights, provided that a reasonable 
time be given in future for complying with the 
statute.’’ See Cooley's Const. Lim., p. 376; Story on 
Const., 236, § 1385. 

These observations seem to us eminently just. The 
strong current of modern legislation and judicial 
opinion is against the enforcement of secret liens on 
property. And in regard to real property, every State 
in the Union has enacted statutes holding them void 
against subsequent creditors and purchasers, unless 
they have actual notice of their existence, or such con- 
structive notice as arises from registration. 

The Constitution of Louisiana introduced this prin- 
ciple and did it with due regard to existing contracts. 
It did not change, defeat, or impair the obligation of 
the tutor to perform that contract. It did not take 
away or destroy the security which existed by way of 
lien on the tutor’s property, nor as between the tutor 
and the ward did it make any change whatever. But 
it said to the latter: *‘ You have a secret lien, hidden 
from persons who are dealing every day with the tutor 
on the faith of this property, and in ignorance of your 
rights. We provide you a way of making those rights 
known by a public registration of them which all per- 
sons may examine, and of which all must take notice 
at their peril. We make it the duty of officers having 
charge of the offices where the evidence of your claim 
exists to make this registration. We make it your 
duty also to have it done. We give you a reasonable 
time after this Constitution is passed and after the 
enabling statute is passed, to have this registration 
made. Ifitis not done within that time your debt 
remains a valid debt, your mortgage remains a valid 
mortgage, but it binds no one who acquires rights after 
that in ignorance of your mortgage, because you have 
not given the notice which the law required you to 
give.” 

We think that the law, in requiring of the owner of 





this tacit mortgage for the protection of innocent per- 
sons dealing with the obligor, to do thus much to se- 
cure his own right, and protect those in ignorance of 
those rights, did not impair the obligation of the con- 
tract, since it gave ample time and opportunity to do 
what was required and what was eminently just to 
everybody. 

The authorities in support of this view are ample. 

Perhaps the case most directly in point is one in this 
court, namely Curtis v. Whitney, 13 Wall. 68. 

That was a case like this, arising out of a statutory 
contract, to which the Legislature, by a law enacted 
after it was made, added, as in this, the duty of giving 
notice. Curtis purchased at a public sale for delin- 
quent taxes atract of land, and received from the 
proper officer a certificate, which by law authorized 
her to obtain a deed at the end of three years, if the 
land was not redeemed by paying the amount of the 
bid and interest. 

After this sale, and before the end of the three years, 
the State passed an act, that where any person was 
found in the actual occupancy of the land, the deed 
should not issue unless a written notice had been 
served on the owner of the land or on the occupant by 
the holder of the tax certificate at least three months 
prior thereto, and it was made applicable to past 
sales as well as future. Mrs. Curtis applied for and 
obtained her deed without giving this notice, and when 
she brought suit to quiet the title so acquired, the 
Supreme Court of Wisconsin decided her deed void for 
want of it. 

The case was brought to this court on the ground 
that the statute of Wisconsin requiring this notice im. 
paired the obligation of the contract evidenced by the 
certificate of sale, but this court held that it did not. 
That the case is very like the one before us is obvious. 
The court said: ‘‘ That the statute is not void because 
it is retrospective has been repeatedly held by this 
court, and the feature of the act of 1867, which makes 
it applicable to certificates already issued for tax sales, 
does not of itself conflict with the Constitution of the 
United States. Nor does every statute which affects 
the value of a contract impair its obligations. It is 
one of the contingencies to which parties look now in 
making a large class of contracts, that they may be 
affected in many ways by State and by National legis- 
lation. For such legislation demanded by the public 
good, however it may retroact on contracts previously 
made, and enhance the cost and difficulty of perform- 
ance, or diminish the value of such performance to 
the other party, there is no restraint in the Federal 
Constitution, so long as the obligation of performance 
remains in full force. In the case before us the right 
of the plaintiff is not taken away nor the time when 
she would be entitled to it postponed. * * * The 
right to the money or the land remains, and can be 
enforced whenever the party gives the requisite legal 
notice. The authority of the Legislature to frame 
rules by which the right of redemption may be ren- 
dered effectual, cannot be questioned, and amongst the 
most appropriate and least burdensome of these is the 
notice required by statute.” 

In the case of Lowisiana v. New Orleans, 102 U. 8. 
203, the Supreme Court of the State refused the relator 
a writ of mandamus to enforce a levy of taxes to pay a 
judgment against the city, on which an execution had 
been issued and a return of nulla bona made. The Su- 
preme Court, denied the writ because the relator had 
not registered his judgment with the proper officer of 
the city, undera statute which required such registry 
in order that proper levy of taxes might be made and 
judgments paid in their proper order.” 

The case was brought to this court on the proposi- 
tion that the statute, which was enacted after relator’s 
contract was made, was an impairment of its obliga- 
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tion within the meaning of the Constitution of the 
United States. 

But this court held that the registry of these judg- 
ments was “a convenient mode of informing the city 
authorities of the extent of the judgments, and that 
they have become executory, to the end that proper 
steps may be taken for their payment. It does not 
impair existing remedies.’’ 

In Jackson v. Lamphire. 3 Pet. 390, this court said: 
“It is within the undoubted power of State Legisla- 
tures to pass recording acts, by which the elder grantee 
shall be postponed to a younger, if the priorjdeed is 
not recorded within the limited time; and the power 
is the same, whether the deed is dated before or after 
the recording act. Though the effect of sucha law is to 
render the prior deed fraudulent and void against a 
subsequent purchaser, it is not a law impairing the 
obligation of contracts. Such too is the power to 
pass acts of limitation, and their effect. Reason and 
sound policy have led to the general adoption of laws 
of both descriptions,’and their validity cannot bejques- 
tioned.”’ 

And this language is reproduced with approval in the 
case of Curtis v. Whitney, above referred to. 

The decisions in regard to the statute of limitations 
are full to the same purpose, and as the Supreme Court 
of Louisiana says, this is a statute of limitation, giving 
a reasonable time within which the holder of one of 
these secret liens may make it public, otherwise it will 
be void against subsequent purchasers and creditors 
without uotice. 

The case of Terry v. Anderson, 95 U. 8. R. 628, pre- 
sents, in the terse language of the chief justice of this 
court, both the rule, the reason for it, and the limita- 
tion which the constitutional provision implies. This 
court, he says, “has often decided that statutes of 
limitation affecting existing rights are not unconstitu- 
tional, if a reasonable time is given for the enforcement 
of the action before the bar takes effect.” 

He adds in reference to the case then before the 
court, which was a South Carolina statute of limita- 
tion, passed since the civil war: ‘“‘The business inter- 
ests of the entire people of the State had been over- 
whelmed by a calamity common to all, society de- 
manded that extraordinary efforts be made to get rid 
of old embarrassments, and permit a re-organization 
upon the basis of the new order of things.’ This clearly 
presented a case for legislative interference within ‘the 
just inferences of constitutional limitations. For this 
purpose the obligations of old contracts could not be 
impaired, but their prompt enforcement could be in- 
sisted upon, or an abandonment claimed. That, as we 
think, has been done here, and no more.”” And Jack- 
son v. Lamphire is again cited with approval. 

The same principle is asserted in the case of Kosh- 
konong v. Burton, at the last term, 104 U. S. R., 668. 
Other cases in this court are Hawkins v. Barney’s Les- 
see, 5 Pet. 457; Lohn v. Watterson, 17 Wall. 596; Sturges 
v. Crowninshield, 4 Wheat. 122. 

It is urged that because the plaintiffin error was a 
minor when this law went into operation, it cannot 
affect her rights. But the Constitution of the United 
States, to which appeal is made in this case, gives to 
minors no special rights beyond others, and it was 
within the legislative competency of the State of 
Louisiana to make exceptions in their favor or not. 
The exemptions from the operation of statutes of 
limitation usually accorded to infants and married 
women do not rest upon any general doctrine of the 
law that they cannot be subjected to their action, but 
in every instance upon express language in those stat- 
utes giving them time after majority, or after cessation 
of coverture, to assert their rights. No such provision 
is made here for such exception, but in place of it, the 
Legislature has made it the duty of the proper officer 











of the court to act for them. It was also the duty of 
the under tutor appointed in this case. 

If the foregoing considerations be sound, they an- 
swer also effectually the suggestion in regard to the 
fourteenth amendment of the Constitution of the 
United States. 

We see no error in the record of the case of which 
this court has jurisdiction, and the decree of the Su- 
preme Court of Louisiana is affirmed. 


SHERIFF'S NOTICE OF SALE IN SUNDAY 
NEWSPAPER. 


INDIANA SUPREME COURT, MARCH, 1883. 


SuHaw v. WILLIAMS. 

Under the Indiana statute relating to Sunday, an advertise- 
ment in a newspaper published on Sunday of a sheriff’s 
sale is not a due notice of sale required to render the sale 
valid. 

| gery to obtain an injunction. The opinion states 

the case. 


Exuiort, J. The appellants’ complaint seeks an in- 
junction to prevent the sale of real estate upon execu- 
tion, and asserts a right to this relief upon the ground 
that the notice of sale was published in a Sunday 
paper. 

The validity of what is commonly called the Sunday 
law is no longer an open question, its validity was 
affirmed in an early case and this holding has been 
again and again approved. Johns v. Stute, 78 Ind. 
332; S. C., 41 Am. Rep. 577. 

The case is governed by our statute, for as we have a 
statute upon this subject the common law does not 
prevail. The question therefore is whether the act 
is one fairly within the operation of our Sunday 
law. 

The sheriff is charged with the duty of giving due 
notice of sales, and the performance of any ordinary 
act connected with one’s business or profession is 
usually considered an act of common labor. It would 
certainly not be proper for the sheriff to keep open his 
office on Sunday for the transaction of ordinary busi- 
ness, nor to make sales on executions on that day, nor 
to go about the county making levies on property. 
Extraordinary acts, or acts outside of the usual and 
ordinary course of the business of his office, may be 
done, because such acts can not be justly regarded as 
done in the discharge of the duties of his vocation. 
Advertising sales can not be said to be an extraordi- 
nary act, or one not within the usual vocation of the 
sheriff; on the contrary, it is the one of the principal 
duties of his ordinary business. It would be strangely 
inconsistent to allow a sworn officer of the law to do 
an act within the line of his ordinary official duties on 
Sunday, and yet punish a cigar seller, or a vendor of 
goods for transacting his business on that day. It is 
clear on principle that the sheriff cannot transact on 
Sunday the ordinary business of his office, but author- 
ities are not wanting. In Smith v. Wilcox, 24 N. Y. 
353, it was held that a contract for the publication of 
an advertisement in a Sunday newspaper was void 
under the provisions of a statute not unlike ours, and 
many cases are cited sustaining the holding. The 
court in the course of the opinion said: ‘The plaint- 
iff necessarily, in the performance of their agreement 
by the publication of the advertisement, violated the 
letter as well as the spirit of the act prohibiting the 
exposure of merchandise for sale on Sunday, and no 
action will lie upon such a contract. Ina sense it was 
a contract by the plaintiff for the performance of ser- 
vile work on the Sabbath. 
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They agreed to publish and circulate the advertise- 
ment of the defendant on Sunday by delivering a copy 
to their customers who should buy of them a copy of 
their paper, and incideutally they agreed to expose for 
sale and sell on that day their paper containing the 
advertisement. It was servile work in the same sense 
that the service of the attorney’s clerk was, or that of 
a salesman of goods in a dry goods store would be.”’ 

The publisher of a Sunday paper undertakes to cir- 
culate his paper on that day to subscribers and custom- 
ers, and as the publishing of such a paper is his voca- 
tion, it necessarily follows that he engages in it when 
he circulates the paper owned by him. It would be a 
perversion of all principle to permit a sheriff to aid in 
the violation of a statute by employing the violator to 
publish legal notices, for we should then have the sin- 
gular anomaly of the chief ministerial officer of the 
county encouraging the violation of a law which it is 
his sworn duty to enforce. More directly in point, 
than the case just commented on, is that of Scammon 
v. City of Chicago, 44 Ill. 269. In that case it was held 
that a legal notice published in a Sunday newspaper 
was void, the court saying, of the notice and publica- 
tion, that ‘‘to permit it to be given on Sunday is 
agaiust the spirit and policy of our law. <A large and 
most respectable portion of the community consider 
it immoral to issue Sunday newspapers, and if these 
notices should be published in such papers only, prop- 
erty owners, entertaining these opinions, would have 
little chance of learning of the advertisement.” In 
the case of Shaw v. Dodge, 5 N. H. 462, the court said: 
“Tt is not doubted that the serving of civil process 
falls within the prohibition, and can not be justified, 
if done on the Sunday. ‘In Butler v. Kelsey, 15 John, 
177, it was held that a writ of inquiry of damages can 
not be executed on Sunday. The case of Stern’s Appeal, 
64 Penn. St. 447, decides that an order given to the 
sheriff on Sunday is illegal. Our own case of Kiger vy. 
Coats, 18 Ind. 154, holds that the delivery of an award 
on Sunday is not invalid, but that case is expressly put 
upon the ground that such an act is not within the or- 
dinary vocation of the arbitrator, and the decision is 
therefore not in point in a case where the act clearly 
appears to be within the ordinary line of one’s duty or 
profession. 

An officer has no more right than a private citizen to 
do an act in violation of law, and an ordinary official 
act which can be done upon one day as well as another 
without endangering the rights of any person, is anact 
in violation of our Sunday law. The fact that the 
sheriff directed the publication of the notices does not 
make the act of publishing it a lawful one. An act 
done in violation of a statute can not be made law- 
ful by the direction of an officer; if would be solecism 
to affirm that an act done in violation of law consti- 
tutes a legal notice. 

The priuting of a newspaper is not all that is done by 
its owner; that is, indeed, work that may be done on 
a day other than Sunday; but the circulation of the 
paper, its delivery to subscribers, its sale to newsboys, 
or customers, isa work that is necessarily done on 
Sunday. The circulation is the most important part 
of the whole work of conducting the paper, for it se- 
cures readers for the advertisements, and profits, or at 
least compensation to the owner of the paper. The 
chief consideration in a contract for the publication of 
a legal advertisement is that the paper in which it is 
published shall be generally circulated and readers 
secured. 

The owner of a Sunday paper is pursuing his ordi- 
nary vocation when he is engaged in circulating his 
paper, and he who engages in his ordinary vocation on 
that day transgresses the law. Many cases declare 
that an act of ordinary business performed on Sunday 


is unlawful. Among the cases enforcing and illustrat- ] 





ing this principle are Link v. Clemment, 7 Blackf. 479; 
Pate ¢. Wright, 30 Ind. 476; McCarthy v. State, 56 id. 
203; Mueller v. State, 76 id. 310; Rodgers v. Western 
Union Tel. Co., 78 id. 169; S. C., 41 Am. Rep. 558. 

A single case is cited by appellee, and that we do not 
regard as authority; for it is the decision of a nisi 
prius court, is not sustained by the adjudged cases, 
and the reasoning of the judge by whom the decision 
was made is unsatisfactory and inconclusive, 

Judgment reversed. 


THE PROCESS OF THE TELPHONE PATENT. 
ABLE. 
UNITED STATES CIRCUIT COURT, MASSACHUSETTS, 
FEBRUARY, 1883. 


AMERICAN BELL TELEPHONE Co. Vv. DOLBEAR. 
Bell, in inventing the telephone, discovered a new art that 

of transmitting speech by electricity, and is entitled to 

hold the broadest claim which can be permitted in any 

case, and his patent while nut covering the abstract 

principle, includes the process or method. 

CTION to restrain infringement. Sufficient facts 

appear in the opinion. 


Chauncey Smith and James J. Storrow, for complain- 
ants. 


Cuusten Browne and James £. Maynadier, for de- 
fendants. 


Gray, J. Few legal rules have been oftener mis- 
understood and misapplied than the maxim that you 
cannot patent a principle. But the confusion on this 
subject has been so effectually cleared up by the recent 
judgment of the Supreme Court, delivered by Mr. 
Justice Bradley, in Tilgham v. Proctor, 102 U. 8. 707, 
that it will be sufficient for the purposes of this case 
to state the conclusions there announced. There can 
be no patent fora mere principle. The discoverer of 
a natural force or a scientific fact cannot have a patent 
for that. But if he invents for the first time a process 
by which a certain effect of one of the forces of nature 
is made useful to mankind, and fully describes and 
claims that process, and also describes a mode or ap- 
paratus by which it may be usefully applied, he is 
within the meaning and the very words of the patent 
law, ‘‘a person who has invented or discovered any 
new and useful art;’’ and he is entitled tu a patent for 
the process of which he is the first inventor, and is not 
restricted to the particular form of mechanism or ap- 
paratus by which he carries out that process. Another 
person, who afterward invents au improved form of 
apparatus, embodying the same process, may indeed 
obtain a patent for his improvement, but he has no 
right to use process in his own or any other form of 
apparatus, without the consent of the first inventor of 
the process. 

It was decided by this court in American Bell Tele- 
phone Co. v. Spencer, 8 Fed. Rep. 509, and is not de- 
nied by the present defendant, that Bell is the first 
inventor of a speaking telephone. The only contro- 
versy is the extent of his patent. The draughtsman 
of the specifications has exhibited as clear and accurate 
a comprehension of the rules of the pateut law, as the 
inventor has of the force of nature with which he was 
dealing, and of the means by which he reduced that 
force to a practical use. The patent is clearly not in- 
tended to be limited to a form of apparatus, but em- 
braces a method or process. This is apparent upon 
the face of the specification. The inventor begins by 
saying: 

““My present invention consists in the employment 
of a vibratory or undulatory current of electricity in 
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contradistinction to a merely intermittent or pulsa- 
tory current, and of a method of and apparatus for 
producing electrical undulations upon the line 
wire.” 

After describing the advantages of an undulatory 
current, resulting from gradual changes of intensity, 
over a pulsatory current caused by sudden changes of 
intensity. he says: 

“It has long been known that when a permanent 
magnet is caused to approach the pole of an electro- 
magnet, a current of electricity is induced in the coils 
of the latter, and that when it is made to recede, a 
current of opposite polarity to the first appears upon 
the wire. When therefore a permanent maguet is 
caused to vibratein front of the pole of an electro- 
magnet, an undulatory current of electricity is induced 
in the coils of the electro-magnet, the undulations of 
which correspond, in rapidity of succession, to the vi- 
brations of the magnet, in polarity to the direction of 
its motion, and in intensity to the amplitude of its vi- 
bration.” 

Or as he afterward repeats in fuller language: 

* Electrical undulations, induced by the vibration 
ofa body capable of inductive action, can be repre- 
sented graphically, without error, by the same sinuosi- 
dal curve which expresses the vibration of the inducing 
body itself, and the effect of its vibration upon the air; 
or as above stated, the rate of oscillation in the elec- 
trical current corresponds to the rate of vibration of 
the inducing body, that is, to the pitch of sound pro- 
duced; the intensity of the current varies with the 
amplitude of the vibration, that is, with the loudness 
of the sound; and the polarity of the current cor- 
responds to the direction of the vibrating body,that is, 
to the condensations and rarefactions of air produced 
by the vibration.” 

He further says: 

“There are many ways of producing undulatory 
currents of electricity, dependent for effect upon the 
vibrations or motions of bodies capable of inductive 
action. A few of the methods that may be employed 
I shall here specify. When a wire, through which a 
continuous current of electricity is passing, is caused 
to vibrate in the neighborhood of another wire, an un- 
dulatory current of electricity is induced in the latter. 
When acylinder, upon which are arranged bar mag 
nets, is madeto rotate in front of the poleof an 
electro-magnet, an undulatory current of electricity is 
induced in the coils of the electro-magnet. 

“Undulations are caused in a continuous voltaic 
current by the vibration or motion of bodies capable 
of inductive action, or by the vibration of the conduct- 
ing wire itself in the neighborhood of such bodies. 
Electrical undulations may also be caused by alter- 
nately increasing and diminishing the resistance of 
the circuit, or by alternately increasing and diminish. 
ing the power of the battery. The internal resistance 
of a battery is diminished by bringing the voltaic ele- 
ments nearer together, and increased by placing them 
further apart. The reciprocal vibration of the ele- 
ments of a battery therefore occasions an undulatory 
action in the voltaic curreut. The external resistance 
may also be varied. For instance, let mercury or 
some other liquid form part of a voltaic circuit, then 
the more deeply the conducting wire is immersed in 
the mercury or other liquid, the less resistance does 
the liquid offer to the passage of the current. Hence 
the vibration of the conducting wire in mercury or 
other liquid included in the circuit occasions undula- 
tions in the current. The vertical vibration of the 
elements of a battery in the liquid in which they are 
immersed produces an undulatory action in the cur- 
rent by alternately increasing and diminishing the 

power of the battery. 

















‘Tn illustration of the method of creating electrical 
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undulations, I shall show and describe oue form of ap- 
paratus for producing the effect. 1 prefer to employ 
for this purpose an electro-magnet, A, figure 5, having 
acoil upon only one of its legs, b. A steel-spring 
armature, c, is firmly clamped by one extremity to the 
uncovered leg, d, of the magnet, and its free end is al- 
lowed to project above the pole of the covered leg. 
The armature, c, can be set in vibration in a variety of 
ways, one of which is by wind, and in vibrating it 
produces a musical note of a certain definite pitch. 
When the instrument, A, is placed in a voltaic circuit, 
g, b, e, f, g’’ (in which b represents the covered leg of 
the first electro-magnet; f represents the covered leg 
of another similar electro-magnet, I, whose uncovered 
leg is marked h; and g and e represent the two points 
of the voltaic circuit midway of the wire connecting 
the two magnets), “ the armature, c, becomes mag- 
netic, and the polarity of its free end is opposed to 
that of the magnet underneath. So long as the arma- 
ture, c, remains at rest, no effect is produced upon the 
voltaic current; but the moment it is set in vibration 
to produce its musical note, a powerful inductive 
action takes place, and electrical undulations traverse 
the circuit, g, b, e, f, gz. The vibratory current pass- 
ing through the coil of the electro-magnet, f, causes vi- 
bration in its armature, bh, when the armatures, c, h, 
of the two instruments, A, I, are normally in unison 
with one another; but the armature, h, is unaffected 
by the passage of the undulatory current when the 
pitches of the two instruments are different.”’ 

Then after showing how two or more telegraphic 
signals or messages may be sent simultaneously over 
the same circuit without interfering with one another, 
he adds: 

‘I desire here to remark that there are many other 
uses to which these instruments may be put, such as 
the simultaneous transmission of musical notes, differ- 
ing in loudness as well as in pitch, and the telegraphic 
transmission of noises or sounds of any kind. When 
the armature, ¢, figure 5, is set in vibration, the arma- 
ture, h, responds not only in pitch but in loudness, 
Thus when c vibrates with little amplitude, a very soft 
musical note proceeds from h; and when c vibrates 
forcibly, the amplitude of the vibration of h is consid- 
erably increased, and the resulting sound becomes 
louder.”’ 

He proceeds to say: 

“One of the ways in which the armature, c, figure 5, 
may be set in vibration has been stated above to be by 
wind. Another mode is shown in figure 7, whereby 
motion can be imparted to the armature by the human 
voice or by means of a musical instrument. The ar- 
mature, ¢c, figure 7, is fastened loosely by one extrem. 
ity to the uncovered leg, d, of the electro-magnet, b, 
and its other extremity is attached tothe center ofa 
stretched membrane, a. A cone, A, is used to con- 
verge sound-vibrations upon the membrane. When a 
sound is uttered in the cone, the membrane, a, is set 
in vibration, and the armature, c, is forced to partake 
of the motion, and thus electrical undulations are 
created upon the circuit, E, b, e, f, gz. These undula- 
tions are similar in form to the air-vibrations caused 
by the sound, that is, they are represented graphically 
by similar curves. The undulatory current passing 
through the electro magnet, f, influences its armature, 
h, to copy the motion of the armature,c. A similar 
sound to that uttered into A is then heard to proceed 
from L.” 

The reference to figure 7 will be better understood 
by repeating, slightly amplified, Judge Lowell’s ex- 
planation in Spencer’s case. A cone of pasteboard or 
other suitable material, A, has a membrane, a, 
stretched over its smaller end; at a little distance is 
the armature, c, consisting of a piece of iron magnet- 
ized by the coil of the electro-magnet, b, through 
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which is passing a current of electricity. When sounds 
are made at the mouth of the cone, A, the membrane. 
a, vibrates like the drum of a human ear; and the 
armature, c, which is directly in front of the magnet, 
b, vibrates with this membrane, and its movements 
cause pulsations of electricity likethose of the air 
which excited the membrane to pass over the wire, e, 
which stretches to another similar magnet, f, and cone, 
L, with its membrane, and its armature, h. The 
second armature and membrane take up the vibra- 
tions and make them audible by repeating them into 
the second cone L, which translates them into 
vibrations of the air. In practice, a metallic dia- 
phragm or disk is often substituted for each mem- 
brane. 

The inventor adds this explanation: 

“*In this specification the three words ‘ oscillation,’ 
‘vibration,’ and ‘undulation’ are used synonymously, 
and in contradistinction to the terms ‘intermittent’ 
and ‘ pulsatory.’ By the term ‘ body capable of induct- 
ive action,’ I mean a body which, when in motion, 
produces dynamical electricity. I include in the 
category of bodies capable of inductive action, brass, 
copper, and other metals, as well as iron and steel.” 

His fifth and final claim is of ‘‘the method of and 
apparatus for transmitting vocal or other sounds tele- 
graphically, as herein described, by causing electrical 
undulations, similar in form tothe vibrations of the 
air occompazying the said vocal or other sounds, sub- 
stantially as set forth.” 

In this claim, throughout the specification, the word 
“method ” is evidently used, not as synonymous with 
“mode” or “‘apparatus,’’ but as equivalent to ‘“ pro- 
cess;”’ just as it was used by Chief Justice Taney, de- 
livering the judgment of the majority of the court, 
in O' Reilly v. Morse, 15 How. 62, 117, as wellas by Mr. 
Justice Grier (who dissented in O’ Reilly v. Morse) in 
delivering the unanimous judgment in Corning v, 
Burden, 15 How. 252, 267. And the invention claimed 
is not merely the apparatus described, but also the 
general process or method, by which the wind, or a 
musical instrument, or the human voice, produces in a 
current of electricity a succession of electrical disturb- 
ances, not sudden and intermittent or pulsatory, but 
gradual, oscillatory, vibratory, or undulatory, so as to 
give out at the further end of the conducting wire 
sounds exactly corresponding in loudness, in pitch, and 
in tone, character or quality, to the sounds committed 
to it at the nearer end. 

The opinion in Spencer's case clearly points out that 
“Bell discovered a new art—that of transmitting 
speech by electricity—and has a right to hold the 
broadest claim for it which can be permitted in any 
case,” and “the invention is nothing less than the 
transferto awire of electrical vibrations like those 
which a sound has produced in the air; ’’? and that his 
patent, while not covering the abstract principle, with- 
out regard to means, of transmitting speech by 
electricity, yet is not limited toa particular form of 
apparatus, but includes the process or method (using 
the two words as equivalent), the essential elements of 
which are ‘‘ the production of what the patent calls 
undulatory vibrations of electricity to correspond 
with those of the air, and transmitting them to a re- 
ceiving instrument capable of echoing them.” 

The evidence in this case clearly shows that Bell dis- 
covered that articulate sounds could be transmitted by 
undulatory vibrations of electricity, and invented the 
art or process of transmitting such sounds by means of 
such vibrations. If that art or process is (as the wit- 
nesses called by the defendants say it is) the only way 
by which speech can be transmitted by electricity, that 
fact does not lessen the merit of his invention, or the 
protection which the law will give toit. The mode or 
apparatus by which Bell effects his purpose is by using 





an electro-magnet in the transmitter, and another 


electro-magnet in the receiver. But the essence of his 
invention consists not merely in the form of apparatus 
which he uses, but in the general process or method of 
which that apparatus is the embodiment. Dolbear 
likewise uses an electro-muagnet in the transmitter; 
and both his method and his apparatus, as is admitted 
in his own affidavit, are substantially like Bell’s, until 
he comes to the receiver. For the magneto-receiver, 
Dolbear substitutes a condenser-receiver, consisting of 
two thin metal diaphragms or disks, of about the size 
and thickness of those used in an ordinary Bell tele- 
phone, separated by a very thin air space, one or both 
disks connected with the conducting wire, and the 
speaking disk, if not so connected, otherwise charged 
with electricity ; so that as the varying currents flow 
into and out of this condenser, the two disks attract 
one another more or less strongly, and thereby vibra- 
tions are set up which correspond to the vibrations of 
the original sound. 

The main difference on which the defendants rely 
is that Bell uses what is called dynamic electricity, 
producing by its motion an electric current; while 
Dolbear, in his receiver, uses what is called static 
electricity, producing while at rest electrical attrac- 
tion. And the learned counsel for the defendants 
illustrate the distinction thus: 

“Tt was known long before Bell’s method that 
electricity had two properties, very much as water has 
two properties ; namely, first, pressure or head or that 
property which tends to make it flow, and which can 
exist by itself only in thecase of an insulated and 
charged body, or a reservoir of water; and secondly, 
that dynamic property arising from its motion, and 
which can never exist by itself, but depends upon the 
quantity in motion and the rate of motion. This is 
not an absolutely exact way of expressing it, for the 
reason that electricity is not a fluid; but were it a fluid 
the statement would be entirely exact.’’ 

It does not appear to us to be important to deter- 
mine whether, in scientific exactness, the varying in- 
fluences of static electricity may properly be called 
currents; or whether the two properties of electricity 
differ in kind and in substance, or only in degree, or 
in the form of manifestation and application; or 
whether the force of the property which tends to make 
a fluid, when stationary, change its place and flow, is 
different in kind from that which it exerts when 
changing its place and flowing; in short whether the 
power of the pressure of water in a reservoir is differ- 
ent in kind from water-power in a stream or current. 
Whatever name may be given to the property, or the 
manifestation, of the electricity in the defendants’ re- 
ceiver, the facts remain that they avail themselves of 
Bell’s discovery that undulatory vibrations of electric- 
ity can intelligibly and accurately transmit articulate 
speech, as well as of the process which Bell invented, 
and by which he reduced his discovery to practical use; 
that they also copy the mode and apparatus by which 
he creates and transmits the undulatory electrical vi- 
brations corresponding to those of the air; and that in 
the plate charged with electricity, which they have 
substituted for the magnetic coil in the receiver, the 
charge constantly varies in accordance with the prin- 
ciple which Bell discovered, and by means of the un- 
dulatory current caused by the process, and in the 
mode which he invented and patented. 

The defendants have therefore infringed Bell’s pat- 
ent by using his general process or method, and should 
be restrained by injunction from continuing to do so; 
and it is unnecessary, for the purposes of this decision, 
to consider whether the defendants’ apparatus is a 
substantial equivalent of the plaintiff's, or whether it 
is an improvement for which Dolbear might himself 
be entitled to a patent. Temporary injunction 
ordered. 
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EXCAVATION UNGUARDED NEAR LAND 
DEDICATED FOR HIGHWAY. 
NEW JERSEY SUPREME COURT, NOVEMBER TERM, 
1882. 
STaTE oF NEw JERSEY V. Society FOR ESTABLISH- 
ING USEFUL MANUFACTURES.* 

When at the time lands are dedicated and accepted for 
public use asa highway, there existed upon adjoining 
land an excavation which, when the highway became 
frequented, was dangerous to those carefully ;assing 
along the same, no duty to guard or protect the excava- 
tion is cast upon the owner of such adjoining land, for 
the neglect of which he can be indicted. 

The public thus accepting a highway takes the land in the 
situation and circumstances then existing, and with 
the burden of adapting it to safe public travel cast upon 
the public authorities and not upon the adjoining land- 
owner. 


An indictment in the Passaic Oyer and Terminer 
charged defendant with having maintained a raceway 
along and adjoining public streets in Paterson, with- 
out such guards as were proper to prevent persons 
passing upon such streets from falling therein, and 
averred it was defendant’s duty to maintain such 
guards. The indictment was removed to the Supreme 
Court by certiorari, and a motion to quash was made 
on two grounds: Ist. That no such duty devolved on 
a land-owner with respect to land lying without the 
public highway, and therefore no wrong to the public 
had been charged; and 2d. That such duty, if imposed, 
related only to excavations made after the highway 
was created, and therefore the indictment should 
have averred that the highway pre-existed the race- 
way. 

The opinion of the court denying the motion is re- 
ported in State v. Society, etc., 13 Vroom, 504. 

Upon the first ground it was held that an excavation 
so neara public highway that persons, lawfully and 
with ordinary care using the way, might by accident 
fall into it, is per se a nuisance unless proper means to 
prevent such accidents are adopted. 

Upon the second objection it was held that an aver- 
ment of the pre-existence of the highway was not nec- 
essary in the indictment, which sufficiently charged 
the breach of a public duty, but that if the highway 
became such after the race--way existed, and if that 
fact relieved defendant from the duty, it was a defense 
to the charge, which might be shown by defendant 
and need not be denied by the prosecutor in advance. 
Whether that fact would relieve defendant from the 
duty and afford a defense to the indictment was left 
undetermined. 

Upon the trial in the Passaic Circuit, it was assumed 
by the court and conceded by counsel that the streets 
named in the indictment had become such by dedica- 
tion. There was competent evidence thereof. De- 
fendant relied in part on that defense, claiming that 
on a dedication of land for a highway, the public in 
accepting took the land cum onere, and that no duty 
was imposed on the adjoining land-owner, although 
his land was so situated as to be hazardous to persons 
passing on the highway. The Circuit judge overruled 
this defense, and left the case to the jury upon the 
question whether defendant had maintained proper 
safeguards against accidents along the raceway. 

Defendant was found guilty, and arule to show 
cause why a new trial should not be granted was al- 
lowed. 


J. D. Bedle, for defendant. 
E. Stevenson, for State. 





* Appearing in 15 Vroom’s (44 N. J. Law) Reports. 





Maere, J. One of the reasons assigned in support 
of this rule is, that the court overruled on the triala 
lawful and substantial defense, viz., that the public 
streets named in the indictment became such by ded- 
ication after the raceway complained of was in exist- 
ence. 

It was urged on the argument that the question thus 
presented ought not to be considered, because it is 
claimed that it does not appear that the public streets 
had been accepted by the public so as to charge the 
public authorities with their control or repair, or with 
avy duty respecting them. 

The language used by the court below in overruling 
the defense renders it apparent that these streets were 
considered and treated as both dedicated to and ac- 
cepted by the public. If long user by the public is ev- 
idence of such acceptance, there was such evidence in 
the case. A user by the public at least of for twenty 
years, has frequently been held to be evidence of the 
acceptance of a dedication. Washb. on Easements, 
197; Angell on Highways, § 162; Trustees, etc., v. Ho- 
boken, 4 Vroom, 13; Attorney-General v. M. & E.R. R. 
Co., 4 C. E. Green, 386, 391. Inthe nature of things, 
such evidence is generally all the evidence attainable 
of an acceptance. But besides, in this case, the indict- 
ment expressly charges these to be public streets, and 
thus recognizes that the dedication proved had in fact 
been accepted. The judge below therefore properly 
treated them as streets accepted by the public, and 
they must be so considered here. 

The question before us then is whether, when land 
lying along an excavation is dedicated toand accepted 
for public use as a highway, the owner of the land 
wherein the excavation is has thereby imposed upon 
him a duty to the public to provide guards against the 
resulting danger, for the violation of which duty he 
may be indicted. If this question must be answered 
in the affirmative, the defense was properly overruled, 
otherwise defendant ought to have been entitled to rely 
on it. 

In my judgment, the same question would arise if 
the depression complained of was not an artificial ex- 
cavation but the result of natural causes, asa ravine 
or river-bed. For the duty of the land-owner, if any, 
arises not from the making, but from the mainte 
nance of the unguarded depression in dangerous prox- 
imity toa public road. The natural depression is as 
much maintained by the owner as the artificial one. 
He equally owns, possesses, and controls both, anda 
similar duty must thus result. 

Nor is the question varied, in my judgment, by the 
fact appearing in the case, that the streets mentioned 
are on defendant’s land, and were dedicated by de- 
fendant. Precisely the same question would arise if 
the land had been owned and dedicated by another, 
along this dangerous excavation. For the duty arises, 
not from any contract in the dedication, but if at all, 
from the proximity of the excavation to the public 
way. It would therefore be equally imposed on him 
who had no agency in creating the way, and on him 
who had devoted it to public use. 

Nor doI conceive that any useful analogy can be 
traced between the case on hand and those cases in 
which damages are sought for private injuries pro- 
duced by nuisances. In cases involving nuisances 
caused by works disseminating foul and noxious gases 
and vapors, it has been held that it is no answer to 
the action to say that plaintiff acquired the property 
in respect of which he is injured, after the works were 
in operation, or even in anticipation of the erection. 
Bliss v. Hall, 4 Bing. N. C. 183; Tipping v. St. Helen’s 
Smelting Co., 4 B. & 8. 608, 616; S. C., 11 H. L. Cas. 
642. Butin all such cases the injury is inflicted by 
the active and constantly recurring operation of the 
works. If left unoperated, no injury would be in- 
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flicted. Purchasers might therefore well anticipate a 
cessation of all injurious operations, or rely on their 
right toenforce such cessation, unless a prescriptive 
right to operate had been acquired. 

But in this case, the injury is not inflicted by the 
operation of the raceway, as was ingeniously argued. 
The rush of water may increase the hazard, but does 
not cause the public injury. That is the result of the 
depression of the ground immediately beside the 
highway. Injury would still be caused, though not, 
perhaps in the same degree, if not a drop of water ran 
in the raceway. 

The question then recurs whether under the cir- 
cumstances disclosed in this case, defendant is liable 
fora breach of a duty owed to the public, in not alter- 
ing the condition in which the land adjoining these 
streets was at the time of dedication and acceptance, 
or for not guarding the public against a danger to 
which those passing the streets were exposed the mo- 
ment the streets became public. 

Dedication ofland to the public may beso made as 
to indicate the specific public use which is intended, 
as fora public park or square. The use may be re- 
stricted to a particular mode of passage, if it be a way, 
as for a foot-path, in distinction from away for wag- 
ons, etc. Acceptance of such a dedication would be 
limited to the use designed. Any use by the owner, 
not conflicting with the public use designed, would 
therefore be no obstruction of the public right. So it 
has been held that a dedication of afoot-path might 
be made subject to the owner’s right to plough up the 
soil, in the usual course of husbandry, and that such 
ploughing would not be an interference with any 
public right. Mercer v. Woodgate, L. R., 5 Q. B. 
26. 

Land dedicated and accepted for public use as a way 
has universally been considered, with respect to its 
condition within the lines of the way, as taken by the 
public cum onere. It devolves on the public to adapt 
it to public use, and to guard the safety of public pas- 
sage. If a natural ravine, or even an artificial excava- 
tion crosses it, or a ledge of rocks intercepts passage, 
no one pretends that the land-owner is to bridge the 
ravine, fillup the excavation or remove the ledge, or 
be liable for maintaining an obstruction in the high- 
way. If the ravine or artificial excavation carry water 
for his use, the case is in no respect altered. 

There is nothing to controvert this doctrine—which 
is universally recognized aud adopted in practice—in 
the cases of State v. Dean, 3 Zab. 335, and State v. 
Atlantic City, 5 Vroom, 99. In those cases, dedicated 
streets had been improved, and the expense had been 
imposed on the adjoining land-owners, who had in 
fact dedicated them. It was held that in respect to 
the expense of such improvements, the dedicating 
land-owner stood on the same footing as others. The 
city assumed the burden of making the improvement, 
but thereafter imposed theexpense on all adjoining 
land-owners, in conformity to the provisions of the 
charter. The obligation of the public was to that ex- 
tent modified by the particular law. 

The charge in this indictment is of a public nuisance, 
in the nature of an obstruction to the streets named. 
The obstruction is not indeed within the lines of the 
streets, but-the theory on which the indictment was 
supported is that the excavation complained of is so 
near the highway as to be dangerous to those care- 
fully passing thereon. Can the duty of defendant, in 
regard thereto, be greater than its duty in regard to an 
excavation within the lines of the street so dedicated ? 
In my judgment, it cannot be. At the time the public 
right was acquired, the land was in the identical con- 
dition it nowis. The dedication must be considered 
to have been made and accepted subject thereto. If 
the public ought to be protected against danger there- 





from, the duty is devolved, not on the defendant, but 
on the public authorities. 

This view has been adopted in several cases in point, 
and no contrary decision has been cited or discovered 
by me. 

In the two cases of Fisher v. Prowse aud Cooper v. 
Walker, which were argued and decided together, and 
are reported in 2 B. &. 8. 770, Blackburn, J., in deliv- 
ering the opinion of the court of Queen’s Bench, uses 
the following language: ‘‘ But the question still re- 
mains whether an erection or excavation already ex- 
isting, and not otherwise unlawful, becomes unlawful 
when the land on which it exists, or to which it is im- 
mediately contiguous, is dedicated to the public asa 
way, if the erection prevents the way from being so 
covenient and safe as it otherwise would be, or 
whether, on the contrary, the dedication must not be 
taken to be made to the public and accepted by them, 
subject to the inconvenience and risk arising from the 
existing state of things. We think the latter is the 
correct view of the law. It is of course not obligatory 
on the owner of land to dedicate the use of it asa 
highway, tothe public. It isequally clear that it is 
not compulsory on the public to accept the use ofa 
way when offered tothem. Ifthe use of the soilasa 
way is offered by the owner to the public, under given 
conditions and subject to certain reservations, and the 
public accept the use under such circumstances, there 
can be no injustice in holding them to the terms on 
which the benefit was conferred. Onthe other hand, 
great injustice and hardship would often arise, if 
when a public right of way has been acquired undera 
given state of circumstances, the owner of the soil 
should be held bound to alter that state of circum- 
stances to his own disadvantage and loss, and to make 
further concessions to the public, altogether beyond 
the scope of his original intention.” 

The case of Fisher v. Prowse was considered and ap- 
proved in Robbins v. Jones, 15 C. B. (N. 8.) 221, in 
which similar questions were presented. 

In Cornwell v. Metropolitan Commissioners, etc., 10 
Exch. 771, it was held that public officers managing a 
system of sewers were not obliged to guard an 
ancient ditch, used by them for sewer purposes, 
although lying immediately adjoining a public high- 
way. 

These cases were also approved in Mercer v. Wood- 
gate, L. R.,5 Q. B. 26; Arnold v. Blaker, L. R., 6 Q. B. 
433; St. Mary’s, etc., v. Jacobs, L. R., 7 Q. B. 47, and 
Arnold v. Holbrook, L. R., 8 Q. B. 96. 

My conclusion therefore is, that defendant was en- 
titled to have the evidence respecting the dedication 
of these streets submitted to the jury, for it afforded a 
defense to the indictment. 

Whether thé duty of guarding this raceway would 
have been imposed on defendant if the streets had 
been acquired, not by dedication, but by condemna- 
tion, is a question not directly presented, and not nec- 
essary to be determined. 

For the reason above mentioned, the rule fora new 
trial should be made absolute. 

This conclusion renders unnecessary the considera- 
tion of the other reasons urged by defendant for a new 
trial. 

Dixon, J., dissented. 

—_— 


DISBARRING ATTORNEY. 
ILLINOIS SUPREME COURT, MARCH, 1883. 


PEOPLE EX REL. HUGHES Vv. APPLETON.* 
Although the general rule is, that an attorney-at-law will not 
be disbarred for misconduct not in his professional ca- 
pacity, but as an individual, there are cases forming an 





*Appearing in 105 Illinois Reports. 
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exception where his misconduct in his private capacity 
may be of so gross a character as to require his disbar- 
ment. 

Where property is conveyed to an attorney in trust, without 
his professional advice, and he mortgages the same, for 
the purpose of raising a sum of money which he claims is 
due him from the cestui que trust, and afterward sells 
the property and appropriates the proceeds of the sale to 
his own use, the relation of client and attorney not being 
created by such trust, his conduct however censurable as 
an individual occupying the position of a trustee, is not 
such as to warrant the summary disbarring of him on 
motion to this court to strike his name from the roll of 
attorneys, but the injured party must be left to his proper 
remedy by suit. 


')HIS was an information filed in this court by 

George R. H. Hughes, against Samuel Appleton, 
an attorney of this court to have his name stricken 
from the roll of attorneys of this State, on the grounds 
which appear in the opinion of the court. 


Hynes, English and Dunne, for relator. 
Edward Roby, for respondent. 


SHELDON, J. ‘This is an information on the relation 
of George R. H. Hughes, filed in this court, against 
Samuel Appleton, asking for a rule to show cause why 
his name should not be stricken from the roll of attor- 
neys of this State. The rule having been granted, 
cause has been shown. 

The case presented before us is of this character: In 
March, 1870, the relator, Hughes, became the owner of 
a lot of ground in the city of Chicago, known as sub- 
lot 3, of lot 1, block 3, original town of Chicago, on 
North Clark street, paying at that time at the rate of 
$600 a front froot for the lot, which was twenty-one 
feet and some inches fronting on Clark street. In 
April, 1870, he borrowed 25,000 from the Connecticut 
Mutual Life Insurance Company, secured by a mort- 
gage on his property. In April, 1874, Hughes’ equity 
of redemption was sold at an execution sale under a 
judgment in favor of Gookins & Roberts, and bought 
in by them for the full amount of the judgment, and 
the sheriff's certificate of sale was issued to them en- 
titling them to a sheriff's deed, July 20, 1875. In May, 
1874, after the sale of Hughes’ equity in the property, 
a suit was brought by the Connecticut Mutual Life 
Insurance Company to foreclose under their mortgage, 
making Hughes, and Gookins & Roberts, parties de- 
fendant, and a foreclosure sale therein took place on 
November 17, 1875, which was four months after 
Gookins & Roberts had become entitled to a sheriff's 
deed under their certificate of purchase in 1874. At 
the instance of Hughes, Thomas B. Bryan became the 
purchaser of the property at this foreclosure sale, 
Hughes loaning him $6,000, taking a mortgage to se- 
cure $5,000 of the money on the property, and $1,000 
being secured by a mortgage on other property of 
Ryan, the latter giving his notes for the $6,000. Sub- 
sequently, Bryan requested Hughes to buy the prop- 
erty back from him forthe price which he had paid 
for it, and surrender his notes, which Hughes did, and 
instead of taking the deed in his own name, he had 
Bryan, on June 16, 1878, make the conveyance of the 
property to Appleton, the respondent, the latter exe- 
cuting to Hnghes a written declaration of trust, which 
Hughes retained without recording. Shortly after the 
lot was conveyed to Appleton efforts were made by 
Hughes and Appleton to obtain a building loan for the 
purpose of improving the property, these efforts ex- 
tending to October, 1878, when the project of raising 
a building loan was abandoned. On December 11, 
1878, Appleton secured a loan of $1,000 by mortgaging 
the lot to one Wright, which was done without any 
communication with Hughes on the subject. Again 
on May 7, 1879, Appleton obtained aloan of $1,500 on 
the lot, executing a trust deed to one Snowhook to se. 





cure the same, and took up the Wright mortgage,— 
and this also without any communication with Hughes. 
And again on February 24, 1880, Appleton conveyed 
the lot to Frank H. Dickey, by warranty deed, for the 
expressed consideration of $4,000, subject to the Snow- 
hook incumbrance of $1,500, — and this without the 
direction of Hughes. On February 25, 1880, one Pease, 
as assignee of the Gookins & Roberts certificate of 
purchtse, filed a bill in the Superior Court of Cook 
county, making Appleton and Hughes parties defend- 
ant, laying claim to the proceeds of the property, and 
praying,the court to restrain Appleton from paying 
them over. To this bill Hughes demurred, which de- 
murrer was sustained, and leave given to amend the 
bill. Afterward the Pease bill was dismissed, and 
within a few days a new bill was filed by Pease in the 
Circuit Court of Cook county, in which Appleton and 
Hughes, and the Connecticut Mutual Life Insurance 
Company, were made parties defendant. Hughes 
filed his cross-bill setting forth his claim, and asking a 
conveyance from Dickey, or if that should not be, a 
decree against Appleton for the value of the property. 
This second suit is still pending and undetermined. It 
was commenced June 19, 1880, and on November 22, 
1880, it was dismissed as to Dickey, and a few days 
thereafter Dickey conveyed the lot to Eugene Pike. 

The claim on the part of the relator is, that the trust 
with respect to the property in question was a matter 
of professional employment; that the acceptance of 
the trust, and the action under it, was in the capacity 
of an attorney-at-law; that the mortgaging of the lot, 
and the sale of it afterward, was all an iniquitous fraud, 
perpetrated for the purpose of wronging relator out of 
his property, and dishonestly appropriating it to the 
use of respondent; that the Pease suit to restrain the 
paying over of the proceeds of the property was but a 
sham and a device of respondent in his scheme of fraud 
to furnish a pretext for the withholding of such pro- 
ceeds. The respondent insists, on the contrary, that 
this trust was not professional, but private business, 
and that all his conduct was honest and with rightful 
motive; that he had made disbursements, incurred 
liabilities, and performed services with respect to the 
property, to an amount exceeding that of the mort- 
gages he placed upon the lot; that relator was insolv- 
ent; that respondent made application to him for 
payment, but could get nothing; that he told relator 
if he did not pay him respondent would secure him- 
self on the property; that afterward he borrowed 
$1,000, thinking that might suffice for his need, and 
gave the first mortgage, but finding that he needed an 
additional $500, he obtained a loan of $1,500 on the lot, 
gave the second mortgage, and took up the first one; 
that the money thus raised was no more than the 
amount of what he regarded as justly his due, and he 
thought himself justified in thus securing bis pay ; that 
the sale of the property was made with the approval of 
relator, and that he had no connection with the bring- 
ing of the Pease suit. Both the parties give testimony 
in support of their respective claims. 

We concur in the view of the respondent that the 
trust which was undertaken in this case was not under 
any professional employment. Relator’s own testi- 
mony would seem so to mark it. He says: ‘On the 
6th of July, 1878, Imade a purchase from Thomas B. 
Bryan of a lot on North Clark street, for 36,000. After 
making my terms with Mr. Bryan at the Fidelity 
Safety Deposit vaults, I left Mr. Bryan and called on 
Mr. Appleton at his office; mentioned to him that I 
had just made this purchase; that as he had been 
trustee in a previous transaction, and particularly as I 
was anxious to avoid harassment through the old 
Gookins & Roberts judgments, and as I wanted to get 
up a building as quickly as possible, and to that end 
raise a loan on the lot, I called to ask him if he would 
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receive the title in trust by conveyance from Mr. 
Bryan. He said that he would gladly serve me in the 
matter, and accept the title in trust.”’ Thus it will be 
seen that the deed was not made under any legal ad- 
vice from respondent, but relator had, of himself, de- 
termined upon it beforehand. It was a very simple 
matter, the having of a deed for land made in another 
person’s name, not giving occasion for legal advice, and 
relator not needing it from respondent, they both 
being attorneys, and the relator some fifteen years the 
senior in the practice of law. To hold a title in one’s 
own name requires no skill of an attorney. There had 
been no previous relation of attorney and client, and 
that which arose between the parties from the trans- 
action in question we regard as not being the relation 
of attorney and client, but that of trustee and cestui 
que trust. 

It is remarked upon as showing professional employ- 
ment, that respondent charged a fee of $10 to relator 
on the books of Rogers & Appleton, attorneys-at-law, 
for the business he did the day he accepted the trust. 
Without going through with it, we will say that Mr. 
Rogers’ explanation how this charge came to be made 
several months afterward, is satisfactory to us that 
little significance should be attached to this as evi- 
dence of the rendering of professional services. Mr. 
Rogers says distinctly that they never had an account 
with relator. 

From an examination of all the testimony, we can 
come to no other conclusion that that respondent ac- 
cepted this trust, not as an attorney-at law, but sim- 
ply as an individual, and that whatever of wrongful 
conduct there may have been, it was but that of any 
ordinary trustee, and not professional misconduct in 
the office of an attorney-at-law. In a similar proceed- 
ing against an attorney, in People v. Allison, 68 Il, 
151, this court said: ‘‘ If respondent has been guilty of 
the misconduct alleged against him, in his private 
character, and not in his official capacity as an attor- 
ney, relief can only be obtained by a prosecution in 
the proper court, at the suit of the party injured. He 
can not be tried, on motion, inthis summary manner.” 
There are many authorities for the support of the doc- 
trine thus laiddown. Among them we refer to Ex parte 
Aitkin, 4 Barn. & Ald. 47; Cocks v. Harman, 6 East, 
404; Matter of Dakin, 4 Hill, 42; Jn re Husson, 26 Hun, 
130; Matter of Haskin, 18 id. 42. 

We think ,the present comes within the class of cases 
above referred to, wherein the exercise of this sum- 
mary jurisdiction would not be entertained where the 
misconduct alleged was not in the employment as at- 
torney. But though such be the general rule, it is not 
to be held that there are no exceptions, — that there 
are not cases where an attorney’s misconduct, in his 
private capacity merely, and not in his official capacity, 
may be of so gross a character that the court will ex- 
ercise the power of disbarment. There is too much of 
authority to the contrary to say that. Is the present 
case one of such character? 

As the case is presented on the part of the 
relator it is quite an aggravated one, but there are 
favoring circumstances for respondent which mitigate 
the case as thus presented. The misconduct alleged 
is in the mortgaging of the property, the making sale 
of it, and withholding the proceeds upon tbe pretext 
of the Pease suit, fraudulently got up, as alleged, by 
the respondent himself, for that purpose. There is no 
question that respondent made disbursements and in- 
curred liabilities in respect of the property. Plans 
and specifications for building were made and changed, 
and different architects engaged in the matter. Suc- 
cessive loans for building were negotiated for by differ- 
ent brokers. Liabilities were thus incurred by re- 
spondent, he being the ostensible owner. One archi 
tect was threatening him with a suit for $100. Some 








$164 of taxes were paid by respondent. Very much of 


respondent's time during some five months was occu- 
pied by relator in relation to the matter,—so much of 
it, Mr. Rogers testifies, that he required that respon- 
dent should allow the firm $500 for the amount of time 
which had thus been taken from the firm’s business; 
that this was done and respondent was charged for 
that amount on the books,—not as being the amount 
which relator should pay, but as the sum which, as be- 
tween themselves, should be charged against respond- 
ent. There was evidence, coming from the relator 
himself, that he agreed to pay respondent for his 
services, and some evidence tending to show that it 
should be suitable compensation for a lawyer’s time 
thus occupied. Upon the hypothesis of such an agree- 
ment, and the amount of time spent, which there was 
disinterested evidence tending to show was_ spent, 
respectable witnesses testified that the compensation 
should be $1,000 or more. As to such compensation, 
if any were due, there might honestly be quite a differ- 
ence of opinion. 1t can not be said that the claim of 
respondent was wholly baseless. It was a just one for 
some amount, and if nothing could be obtained from 
relator upon it, and respondent stood in need of the 
money, and informed relator that he would secure 
himself on the property, the resort afterward to a 
mortgage upon the property of $1,500, for the purpose 
of securing his pay, however unjustifiable it might 
have been, can not be pronounced to be a transaction 
of such moral turpitude as to demand respondent's ex- 
pulsion from the bar, as being unfit to practice his pro- 
fession. Wrong conduct there may have been, and not 
the corrupt intent charged. 

As to the sale of the lot, independent of respondent's 
testimony that it was with the approval of relator, 
there is evidence that respondent was making efforts 
to sell the lot with relator’s concurrence. There is in 
the case a letter from respondent to relator, of date 
December 13, 1879, saying: ‘“* Your price for selling I 
find too high for the market. Shall I reduce it to 
$4,500? Why don’t you come in?’ Respondent’s ex- 
cuse for selling the lot as he did, was that he had just 
before received a letter from Mr. Wakeman, the so- 
licitor for complainant in the Pease cause, threatening 
suit on the Roberts claim; that he made an ineffectual 
effort to see relator, and thought it best for the pro- 
tection of the property to make sale of it, as he did, 
without any delay. Wakeman was a witness, and he 
is not inquired of as to the sending of such a letter, so 
we think it may be taken that such a letter was sent. 
As to the lot being sold at a greatly inadequate price, 
as claimed, several witnesses testify that it was sold 
for its market value. We can hardly say there was 
corrupt conduct in making this sale. 

As to respondent having caused the Pease suit to be 
brought for the fraudulent purpose alleged, all the evi- 
dence thereof seems to be the quickness with which 
the bill was filed after the sale, being on the next day, 
and its being drawn by Mr. Burrows, and then brought 
to Mr. Wakeman, who signed it as solicitor; and the 
latter would seem to have had no other connection 
with the bringing of the suit than thus signing the bill. 
From bringing the suit so soon after the sale, it requir- 
ing considerable time to prepare such a bill, it might bea 
just inference that Burrows or Pease had notice that 
the sale was to be made, some time beforehand, but 
there would be no proper inference of any thing 
further. Mr. Burrows had some relation of intimacy 
with respondent, having had employment in the office 
of Rogers & Appleton for some of the time during the 
summer and fall of 1879. These were suspicious circum- 
stances, but they do not amount to the satisfactory 
evidence which is required in such case of the charge 
alleged,—that this Pease suit was all a sham and 
fraudulent contrivance on the part of respondent to 
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enable him to keep in his hands the proceeds of the 
sale of the lot. 

As to the Roberts claim, and the Pease suit brought 
upon it, being so utterly groundless, as claimed, that 
they should have been no obstacle to paying over this 
money, it is to be remarked that relator had been told 
by a lawyer of eminence thatif he bought the lot at 
the insurance company’s foreclosure sale, the title 
might inure to Gookins & Roberts, under their judg- 
ment against relator and purchase at execution sale of 
the equity of redempiion. It was on account of this 
that relator had the Bryan deed made to respondent, 
instead of to himself. When one of the building loans 
had been arranged for, it was found that in order to 
its completion the abstract of title would have to go 
into the hands of the attorneys who obtained the 
Gookins & Roberts judgment. Relator for that reason 
dropped the loan. Relator himself thus entertaining 
real apprehension in regard to the Gookins & Roberts 
claim, it would not seem to be for him to say that re- 
spondent’s apprehension concerning it is but a mere 
pretense, and impute it as dishonest and corrupt con- 
duct in him to be unwilling to pay over the proceeds 
of the sale of the lot whilst that Pease suit was pend- 
ing against him. Efforts were made for settlement. 
The ultimatum which relator announced to respondent 
was, that the latter should pay $8,000, with nothing for 
his disbursements or services. The controversy was 
the proper subject matter of a bill in equity. It may, 
and should, be settled in the pending Pease suit. 

We have not attempted to enter into a detail of the 
evidence with any fullness, and have but adverted to 
some favorable circumstances to show that the present 
is not a case of such gross misconduct of an attorney 
in his private capacity as to call for the proceeding 
against him for disbarment. 

We are of opinion the rule ought to be discharged. 

Rule discharged. 

Mulkey and Walker, JJ., dissented. 

Nore. The duties and responsibilities of an attorney 
are reviewed in the jfollowing authorities: /eople v. 
Allison, 68 Ill. 152; People v. Barker, 56 id. 300; Matter 
of Percy, 36 N. Y. 651; In re Peterson, 3 Paige, 510; 
Grant v. Chester, 17 How. Pr. 260; People v. Brother- 
son, 36 Barb. 662; Matter of Dakin, 4 Hill, 42; 1 Tidd’s 
Practice, 67, 87, 88, and notes; 1 Archbold’s Practice, 
Q. B. 60-68; Bacon’s Abridgment, title ‘‘ Attorney,” 
H; Pearson vy. Sutton, 5 Taunt. 364; Duncan v. Rich- 
mond, 7 id. 391; Goring v. Bishop, 1 Salk. 87; Matter of 
Lowe, 8 East, 237; Jn re Fenton, 5 N. & M. 239; 1H. & 
W. 310; Jn re Chitty, 2 Dowl. 421; Ex parte Deane, id. 
533; Ex parte Cowie, 3 id. 600; Cocks v. Harman, 6 
East, 404; Ex parte Schwalbanker, 1 Dow]. 182; Austin 
v. Chambers, 6 Cl. & Fin. 37; Inve Cardross, 5 M. & 
W. 545; People v. Goodrich, 79 [ll. 148; People v. Leary, 
84 id. 190; People v. Ford, 54 id. 520; People v. Lam- 
born, 1 Scam. 123; People v. Palmer, 61 Ll. 255; People 
v. Harvey, 41 id. 277; People v. Cole, 84 id. 327. 


UNITED STATES SUPREME COURT AB- 
STRACT. 


APPEAL — FROM STATE COURT—FEDERAL QUESTION 
— OPINION OF COURT BELOW WHEN PART OF RECORD 
— CONSTITUTIONAL LAW — STATE LAW IMPAIRING 
CONTRACT. — (1) The question considered as to when 
the opinion of the highest court ofa State may be ex- 
amined for the purpose of ascertaining whether the 
judgment involves the denial of any asserted right 
under the Constitution laws, or treaties of the United 
States. In view of the’statutory requirement that the 
justices of the Supreme Court of Illinois shall file and 
spread at large upon the records of the court written 





opinions in all cases submitted to it, such opinions 
may be examined, in connection with other portions 
of the record, to ascertain whether the judgment or 
decree necessarily involves a Federal question within 
the reviewing power of this court. In Gibson v. 
Chouteau, 8 Wall. 317; Rector v. Ashley, 6 id. 142, and 
Williams v. Norris, 12 Wh. 117, it was ruled that the 
opinion of the State court constituted no part of the rec- 
ord, for the purpose of determining whether this court 
will re-examine the final judgment or decree. And in 
Parmelee v. Lawrence, 11 Wall. 38, where the question 
arose as to the effect to be given to the certificate of 
the chief justice of the State court, showing that a 
Federal question was raised and decided adversely to 
the party who brought the case here for review — it 
was said: “If this court should entertain jurisdiction 
upon a certificate alone, in the absence of any evidence 
of the question in the record, then the Supreme Court 
of the State can give the jurisdiction in every case 
where the question is made by counsel in argument.” 
To the same effect are Lawler v. Walker, 14 How. 149, 
and Railroad Co. v. Rock, 4 Wall. 180. But in Mur- 
dock vy. City of Memphis, 20 Wall. 633, the subject was 
again under consideration, by reason of the omission 
from the act of 1867 of that provision in the 25th sec- 
tion of the act of 1789, which restricted this court, 
when reviewing the final judgment or decree of: the 
highest court of the State, to the consideration of such 
errors as appeared ‘‘on the face of the record.” It 
was there said that in determining whether a Federal 
question was raised and decided in the State ‘court, 
‘this court has been inclined to restrict its inquiries 
too much by this express limitation of the inquiry ‘to 
the face of the record.’”’ ‘‘ What was the record of a 
case,’’ the court observed, ‘‘ was pretty well understood 
as a common-law phrase at the time that statute was 
enacted. But the statutes of the States, and new 
modes of proceedings in those courts, have changed 
and confused the matter very much since that time, 
It is in reference to one of the necessities thus brought 
about that this court long since determined to con- 
sider as part of the record the opinions delivered in 
such cases by the Supreme Court of Louisiana. Grand 
Gulf Co. v. Marshall, 12 How. 165; Cousin v. Blane’s 
Executor, 19 id. 202. And though we have repeatedly 
decided that the opinions of other State courts can 
not be looked into to ascertain what was decided, we 
see no reason why, since this restriction is removed, 
we should not so far examine {those opinions, when 
properly authenticated, as may be useful in determin- 
ing that question. We have been in the habit of re- 
ceiving the certificate of the court, signed by its chief 
justice or presiding judge, on that point, though not 
as conclusive, and these opinions are quite as satis- 
factory, and may more properly be treated as part of 
the record than such certificates.’’ (2) The act of the 
General Assembly of Illinois, in force July 1, 1875, 
validating loans or investments previously made in 
that State by corporations of other States or countries 
authorized by their respective charters to invest or 
loan money, is not in conflict with the contract clause 
of the Federal Constitution, nor with that part of the 
fourteenth amendment forbidding a State from de- 
priving any person of property without due process of 
law. That the act in question is not repugnant to the 
Constitution, as impairing the obligation of a contract, 
is, in view of the settled doctrines of this court, en- 
tirely clear. Its original invalidity was placed by the 
court below upon the ground that the statutes and 
public policy of Illinois forbadea foreign corporation 
from taking a mortgage upon real property in that 
State to secure aloan of money. Whether that inhi- 
bition should be withdrawn was, so far at least as the 
immediate parties to the contract were concerned, a 
question of policy rather than of constitutional power. 
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When the legislative department removed the inhibi- 
tion imposed, as well by statute as by the public policy 
of the State, upon the execution of a contract like this, 
it cannot be suid that such legislation, although retro- 
spective in its operation, impaired the obligation of 
the contract. It rather enables the parties to enforce 
the contract which they intended to make. It is in 
effect, a legislative declaration that the mortgagor shall 
not, in a suit to enforce the lien given by the mortgage, 
shield himself behind any statutory prohibition or 
public policy which prevented the mortgagee, at the 
date of the mortgage, from taking the title which was 
intended to be passed as security for the mortgage 
debt. It was said in Satterlee v. Matthewson, 2 Pet. 
412, and in substance, in Watson v. Mercer, 8 Pet. 110, 
that ‘‘it is not easy to perceive how a law, which gives 
validity to a void contract, can be said to impair the 
obligation of that contract.’”’ The doctrine of those 
cases was approved, at the present term, in Ewell v. 
Daggs, when it was said, touching legislation of this 
character, ** that the right of a defendant to avoid his 
contract is given by statute, for purposes of its own, 
and not because it affects the merits of his obligation; 
and that whatever the statute gives, under such cir- 
cumstances, as long as it remains in fieri, and not 
realized by having passed into acompleted transaction, 
may, by a subsequent statute, be taken away. It is a 
privilege that belongs to the remedy, and forms no 
element in the rights that inhere in the contract. The 
benefit which he has received as the consideration of 
contract, which, contrary to law, he actually 
made, is just ground for imposing upon him, 
by subsequent legislation, the liability he intended to 
incur.”” Gross v. United States Mortgage Co. Opinion 
by Harlan, J. 

[Decided May 7, 1883]. 


CRIMINAL LAW—SELLING SPIRITS IN INDIAN RESER- 
VATION—REVENUE LICENSE NO DEFENSE. — It is not a 
defense to a prosecution under a Federal statute for- 
bidding the introduction of spirituous liquors into the 
Indian country under a penalty that the person prose- 
cuted had at the time paid a tax assessed under the 
United States internal revenue laws for the busiuess 
of selling liquors within the district of which such 
Indian country formed a part. The establishment of 
the collection district, embracing the territory, whilst 
providing for the collection of taxes on certain kinds 
of business, did not authorize, nor was it intended to 
authorize, business which was otherwise specifically 
forbidden. The License Tax Cases, 5 Wall. 462, do 
not conflict with, but rather support, this view. They 
merely decide that the licenses of the United States 
for selling liquors and dealing in lotteries exempted 
the party from the penalties of the revenue law to 
which he would otherwise be subjected. They gave 
no exemption from State laws or the taxes they im- 
posed for the business carried on. They conferred no 
authority by themselves to carry on any business within 
a State. They were in the nature of taxes on the business 
which the State permitted. The court said that if the 
licenses were to be regarded as giving authority to 
carry on the branches of business which they licensed 
it might be difficult, if not impossible, to reconcile the 
granting of them with the Constitution. ‘But,’’ he 
added, “it is not necessary to regard these laws as 
giving such authority. So far as they relate to trade 
within State limits they give mone and can 
give none. They simply express the purpose of the 
government not to interfere by penal proceeedings 
with the trade nominally licensed, if the required 
taxes are paid. The power to tax is not questioned, 
nor the power to impose penalties for non-payment of 
taxes. The granting of a license therefore must be 
regarded as nothing more than a mere form of impos- 


ing a tax and implying nothing except that the license 
shall be subject to no penalties under National law if 
he pays it.’’ Though these cases are cited by the de- 
fendant, they affirm the doctrine that the licenses 
under the then existing law, being designed merely to 
secure the payment of taxes to the United States, did 
not interfere with other legitimate regulations of busi- 
ness nor sanction it where otherwise prohibited. The 
case of Cherokee Tobacco Tax, 11 Wall. 616, cannot be 
treated as authority against the conclusion reached’ 
The decision only disposed of that case, as three of the 
judges of the court did not sit in it, and two dissented 
from the judgment pronounced by the other four. 
United States v. Forty-three Gallons of Whiskey. 
Opinion by Field, J. 

[Decided May 7, 1883.] 





LIFE INSURANCE — INSURABLE INTEREST—PARTNER 
HAS IN LIFE OFCO-PARTNER — AMOUNT OF INTEREST.— 
L. and D. were partners. Each had agreed to 
contribute one-half the capital but L. had 
furnished the entire capital, over $10,000, D. never 
contributing his portion. In consequence of dissatis- 
faction it was agreed that D. should procure a policy 
of insurance on his life for the benefit of L. An ap- 
plication was made, signed by L. and D., in which L. 
stated that he had an interest in the life of D. to the 
amount of $10,000, and a policy was issued by a com- 
pany for that amount for the benefit of L. on the life 
of D. Held, in view of the wording of the policy, that 
the words therein, ‘the assured,’ apply to the party 
for whose benefit the policy was issued, that was L. 
Held, also that L. had an insurable interest in the life 
of D. As this court said in Warnock against Davis, 
recently decided: ** It is not easy to define with pre- 
cision what will, in all cases, constitute an insurable 
interest, so as to take the contract out of the class of 
wager policies. It may be stated generally however 
to be such an interest arising from the relations of the 
party obtaining the insurance, either as creditor of or 
surety for the assured, or from the ties of blood or 
marriage to him, as will justify a reasonable expecta- 
tion of advantage or benefit from the continuance 
of his life. Itis not necessary that the expectation 
of advantage or benefit should be always capable 
of pecuniary estimation. But inallcases there must 
be a reasonable ground, founded upon the relations of 
the parties to each other, either pecuniary or of blood 
or affinity, to expect some benefit or advantage from 
the continuance of the life of the assured.” 104 U. S. 
779. Certainly L. had a pecuniary interest in the life 
of D. on two grounds: because he was his creditor and 
because he was his partner. The continuance of the 
partnership, and of course, a continuance of D.’s life, 
furnished a reasonable expectation of advantage to 
himself. It was in the expectation of such advantage 
that the partnership was formed, and of course, for 
the like expectation, was continued. In Morrell v. 
Trenton Ins. Co., 10 Cush. 282, a policy was taken out 
by the plaintiff upon the life of his brother, who was 
about going to California, on an agreement that the 
latter should pay him one-fourth of his earnings for 
the following year. In an action on the policy it was 
contended that the plaintiff had no insurable interest 
in the life of the insured, but the court, after decid- 
ing that he had such an interest from the fact that he 
held a promissory note signed by the firm of which the 
insured was a partner, also said that it was strongly 
inclined to the opinion that the plaintiff had another 
interest in the life of the person insured. ‘He had.” 
said the court, ‘ta subsisting contract with that per- 
son, made on a valuable consideration, by which he 
was to receive one-quarter part of his earnings in the 
mines of California for one year. Such an interest 
| can not, from its nature, be valued or apportioned. 
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It was an interest upon which the policy attached. By 
the loss of his life within the year, the person whose life 
was insured lost the means of earning any thing more, 
and the plaintiff was deprived of receiving his share of 
such earnings to an uncertain and indefinite amount.” 
In Trenton Lus. Co. v. Johnson, 4 Zabr. 536, a policy 
was taken out by the plaintiffon the life of one Van 
Midd!esworth for $1,000, one-half payable to the plaint- 
iff and the other half to Van Middlesworth. ‘hey be- 
longed to an association called the New Brunswick 
and California Mining and Trading Company, the 
capital stock of which consisted of forty-five shares of 
$600 each. The company consisted partly of share- 
holding members and partly of active members, the 
shareholders being each required to furnish a substi- 
tute to proceed tothe mines of the company. The 
plaintiff owned one share, advanced $600 of capital and 
procured Van Middlesworth to go out as his substitute, 
which he did and acted as his agent and substitute; 
and the assets of the company having been divided in 
California, be received the plaintiff's share, and after- 
ward died, not having paid it over. By one of the 
articles of the association all treasures, and all the pro- 
ceeds of the labor of each member, and all profits were 
to go into a general fund for the benefit of the associa- 
tion. To the action brought on the policy it was ob- 
jected that the plaintiff had uo insurable interest in 
the life of the deceased. On this question the court 
said: “In the present case Johnson hada direct in- 
terest in the life of his substitute, whose earnings were 
to constitute a part of the joint funds, of which he was 
entitled to his share, an interest fully equivalent to the 
interest of a wife in the life of her husband, of a child 
in that of a parent, or a sister in that of a brother. 
And at Van Middlesworth’s death, although prior to 
that time the company had been virtually dissolved, 
he had an interest in him as his creditor to the extent 
of his share of the assetsin his hands.”’ In Bevin 
v. Connecticut Ins. Co., 22 Conn. 244, the plaintiff had 
obtained a policy of insurance for $1,000 on the life of 
one Barstow, to whom he had advanced $350, besides 
articles of personal property, to enable him to go to 
California and there labor for one year, on an agree- 
ment that he would account to the plaintiff for one- 
half of his gains. The court said that Barstow was 
the plaintiff's debtor and partner, giving to the plaint- 
iff an interest in the continuance of his life, as by that 
means, through his skill and efforts, the plaintiff might 
expect not only to get back what he had advanced, 
but to acquire great gains and profits in the enterprise. 
** All the books,”’ the court added, ‘* hold this to bea 
sufficient interest to sustain a policy of insurance. As 
to the value of this interest, we think it must be held 
to be what the parties agreed to consider it in the 
policy. This was che sum asked for by the plaintiff, 
and which the defendants agreed to pay in case of 
death, and for which they were paid in the premiums 
given by the insured. The policy must, we think, be 
held to bea valued policy.”’ And after referring toa 
policy of insurance obtained by a sister on her broth- 
er’s life, where no question seemed to have been made 
as to the amount, but only whether it was an ‘interest 
which the law would recognize, the court said: ‘So 
in every case, where a person on his own account in- 
sures the life of a relative, if the sum named in the 
policy is not to be the rule of damages, we inquire 
what is? The impossibility of satisfactorily going 
into the question in most cases, and especially where 
there is nothing to guide the inquiry, and everything 
is uncertain, would lead us to hold that a policy like 
this isa valued policy as most consistent with the 
understanding of the parties and the principles of 
law.”’ Held, further, that there was no breach of war- 
ranty in the statement of the amount of interest that 
L. had in the life of D, The statement as to the amount 








of interest was necessarily conjectural. No one can 
affirm with absolute certainty that he has an interest 
to a definite sum in the life of another, where the in- 
terest depends upon the result of an existing partner- 
ship or other business transactions not yet terminated. 
The value of his interest in such cases will always be 
more or lessa matter of opinion. The statement in 
that regard must of necessity be taken as amere esti- 
mate. If therefore L. had an interest in the life of 
D. and his estimate was made in good faith, the decla- 
ration cannot be deemed untrue so as to constitutea 
breach of the warranty. The extent of a man’s inter. 
est in the life of another, depending upon a continu- 
ing partnership or the results of business transactions 
not yet completed, is in the nature of things uncer- 
tain, and in such cases all that can be required is that 
he had an actual interest, and that his estimate was 
made in good faith, without any purpose to deceive. 
Connecticut Mutual Life Ins. Co. v. Luchs. Opinion by 
Field, J. 

[Decided May 7, 1883.] 


——_>—_——_. 


MARYLAND COURT OF APPEALS AB- 
STRACT. 
MARCH 8, 1883.* 

MALICIOUS PROSECUTION—PROBABLE CAUSE— EVI- 
DENCE—OTHER ACTs.—(1) In order to enable a plaint- 
iff to recover in asuit for malicious prosecution, he 
will be required, in addition to the fact that he was 
prosecuted and acquitted, to show that he was 
prosecuted at the instance of the defendant, and that 
such prosecution was both malicious and without 
probable cause on the part of the defendant. The 
want of probable cause is a mixed question of law and 
fact. As to the existence of the facts relied on to con- 
stitute the want of probable cause, that isa question 
for the jury; but what will amount to the want of 
probable cause in any case, is a question of law for the 
court. If the evidence adduced be legally insufficient 
to be submitted to the jury to prove each of the ele- 
ments of the plaintiff's case, his action will be pro- 
nounced groundless, and the defendant not be called 
on for his defense. Boyd v. Cross, 35 Md. 197; Cooper 
v. Utterbach, 37 id. 318; Stansbury v. Fogle, id. 381; 
Cecil v. Clarke, 17 id. 508; and Metcalfe v. Brooklyn 
Life Ins. Co., 45 id. 205. All the cases referred to 
adopt the definition of Washington, J., in Munns v. 
Dupont, 3 Wash. C. ©. 31, of probable cause. It is 
**such reasonable ground of suspicion, supported by 
circumstances sufficiently strong in themselves, to 
warrant a cautious man in believing the party accused 
to be guilty.’’ Itis wholly immaterial whether the 
party was guilty or not, if the facts known to the de- 
fendant, and only known to him, were such as would 
warrant ‘‘a cautious man in believing the party was 
guilty. An officer of a railroad company having 
reasonable grounds for supposing a person had in his 
possession fraudulent tickets of the company, is justi- 
fied in proceeding by search warrant to ascertain that 
fact; and the failure to find such tickets does not show 
that he had not sufficient ground to justify him in in- 
stituting the search. Nor would the failure to find 
any such tickets be necessarily sufficient to convince 
a reasonably prudent and cautious man, that the sus- 
pected person had not fraudulently issued a ticket, 
which prior to the search he was suspected of issuing; 
or even might not still have others in his possession, 
though none were found in the place which was 
searched. (2) In an action for malicious prosecution 
on a charge of selling a fraudulent railroad ticket, the 





*Appearing in 59 Maryland Reports. 
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defendant may introduce evidence of his having had 
knowledge, anterior to the charge, of the sale of fraud- 
ulent tickets by the plaintiff on other occasions. In 
Bell v. State, 57 Md. 114, this court decided that the 
fraudulent utterauce of other forged paper by the de- 
fendant anterior to the forgery for which he was being 
tried, was admissible evidence for the prosecution. In 
Bloomer v. State, 48 Md. 527, the prosecution was for 
the fraudulent issuance of passes on a railroad, and 
evidence was admitted of other like acts by same de- 
fendant. These rulings were in accordance with most 
approved modern decisions to which reference is made 
in these cases. If therefore such evidence is admissi- 
ble on the trial before the jury on the question of 
guilt or innocence, a fortiori, such evidence as was 
admitted here must be receivable to show whether a 
layman in instituting a prosecution had reasonable 
ground and probable cause for his conduct in the prem- 
ises. Thomas v. Russell, 9 Exch. 764, and Bacon v. 
Torme, 4 Cush. 240. Thelin v. Dorsey. Opinion by 
Irving, J. 


MARRIAGE—WIFE IF CREDITOR OF HUSBAND HAS 
SAME RIGHTS AS OTHERS—ATTORNEY—PRIVILEGE.—(1) 
The provision of the Maryland Code that ** no acquisi- 
tion of property passing to the wife from the husband 
after coverture shall be valid, if the same has been 
made or granted to herin prejudice of the rights of 
his subsisting creditors,’’ does not prevent the husband 
from treating his wife like any other creditor, if the 
relation of debtor and creditor, is proved to 
exist between them. A wife may become a 
creditor of the husband, and this provision of 
the Code was never intended to prohibit him 
from paying or devoting his property to the 
payment ofa debt due toher. If she is, in fact, such 
creditor, the law regards her rights with as much 
favor as those of other creditors. He may prefer her 
in a deed of trust for the benefit of creditors, or he 
may convey property to her absolutely in considera- 
tion and discharge of such debt, in the same way he 
could in reference toa debt due by him to any other 
party. Bowie v. Stonestreet, 6 Md. 418; Stockett v. 
Holliday, 9 id. 480; Jones v. Jones, 18 id. 464; Mayfield 
v. Kilgour, 31 id. 240; Drury v. Briscoe, 42 id. 154; 
Oswold v. Hoover, 43 id. 360; Sabel v. Slingluff, 52 id. 
132. (2) It isa common thing in this country, fora 
party wishing to convey his property to seek the 
advice of an attorney, and for the attorney not only 
to give advice, but to act as conveyancer in the pre- 
paration of the deed. Communications made by a 
client to his attorney thus employed, relating to the 
subject-matter about which and for which advice was 
thus sought, are just as confidential and just as much 
privileged as if they were made in reference to a litiga- 
tion existing and in progress at the time. Crane v. 
Barkdoll. Opinion by Miller, J. 


VOLUNTARY CONVEYANCE—IF FAIRLY MADE EQUITY 
WILL NOT SET ASIDE FOR GRANTOR.—Every person, 
whether man or woman, of sound and disposing mind, 
if under no legal disability, has the absolute right of 
making any disposition of his or her property that he 
or she may think proper, provided it does not interfere 
with the existing rights of third persons. Ifthe dis- 
position of property be fairly made by a competent 
person, though entirely veluntary and without con- 
sideration, it is perfectly valid, and cannot be rescinded 
simply because the court may think it absurd or im- 
provident that such a disposition should have been 
made. As declared by Lord Chancellor Nottingham, 
in Villers v. Beaumont, 1 Vern. 100, “If a man will 
improvidently bind himself up by a voluntary deed, 
and not reserve a liberty to himself by a power of re- 
vocation, this court will not loose the fetters he hath 
put upon himself, but he must lie down under his own 





folly; for if you would relieve in such a case, you must 
consequently establish this proprosition, viz., that a 
man can make no voluntary disposition of his estate, 
but by his will only, which would be absurd.’’ Good- 
winy. White. Opinion by Alvey, J. 


WILL—ATTESTATION—CONSTRUCTION—MEANING OF 
“ABSOLUTELY NECESSARY.’’—(‘1) The fact that the 
Witnesses to a will have signed above instead of below 
the words designating attestation, cannot affect the 
validity of the attestation, when it is clearly manifest 
that they signed for the purpose of attestation. White 
v. Trustees British Museum, 6 Bing. 310; 1 Jarman 
Wills, 213; Welty v. Welty, etc., 8 Md. 15; Etchison v. 
Etchison, 53 id. 357. (2) A will which provided fora 
life income to certain persons contained this: ‘I au- 
thorize and empower my executor to lease any part, or 
all of my estate, aud where it is absolutely necessary, 
to sell the same.’ Held, that the necessity contem- 
plated was animperative necessity; and being such 
must refer to some pressing exigency of the estate, 
growing out of deficiency of revenue to meet the de- 
mands uponit, such as might be brought about by 
some unexpected contingency or disaster. Marshall, 
C. J., in M’Culloch v. State of Maryland, 4 Wheat. 414, 
suys ‘‘necessary ’’ admits “ of all degrees of compari- 
son.”’ “A thing may be necessary, very necessary, 
absolutely or indispensably necessary.’’ In the case 
then under discussion, the word ‘‘absolutely’’ was 
prefixed to the word necessary, and he said it was im- 
possible to escape the conviction that the prefixing the 
word “absolutely ’’ was intended to materially affect 
the meaning of the word necessary. In this case the 
testator by so emphasizing the word necessary de- 
signed to indicate a superlative degree of necessity. 
Moale v. Cutting. Opinion by lrving, J. 


———_.—_—__—. 


MINNESOTA SUPREME COURT ABSTRACT. 
MAY, 1883. 

AGENCY—CONTRACT TO SELL REALTY—EXCESS OF 
AUTHORITY WHEN AVOIDS.—An agent was authorized 
by writing not under seal to sell lands subject toa 
lease. By an instrument under seal he contracted to 
sell the land free from all incumbrance. Held, that 
the seal might be rejected as a separable excess of au- 
thority, and the agreement stand asa simple contract 
(Dickerman v. Ashton, 21 Minn. 538; Long v. Hart- 
well, 34 N. J. Law, 116; Lawrence v. Taylor, 5 Hill, 
107), but the agreement as to title was in excess and 
not separable, and was not enforceable. ‘*‘ Where 
there isa complete execution of a power, and some- 
thing ea abundantia added, which is improper, then 
the execution is good, and only the excess is void; but 
where there is not a complete execution of a power, or 
the boundaries between the excess and the execution 
are not distinguishable, it will be bad.”” Alexander v. 
Alexander, 2 Ves. 640; Story, Ag., §§ 165-168; 2 Sugden, 
Pow., ch. 9, §2. Thomas v. Joslyn. Opinion by 
Berry, J. 

SALE—WHEN DELIVERY OF ENTIRE QUANTITY SOLD 
NEED NOT BE TENDERED AT ONE TIME—REASONABLE 
TIME.—Plaintiff, a farmer, living 12 miles from de- 
fendant’s mill, agreed to deliver about 3,000 bushels of 
wheat at the mill of defendant at a price defendant 
agreed to pay. The wheat had to be conveyed by 
team the 12 miles, which both parties knew. No time of 
delivery was agreed upon. Held, that plaintiff was not 
obliged to tender delivery of all the wheat at one time, 
and that what was a reasonable timein which to deliver 
was for the jury. The question of reasonable time is 
determined bya view of allthe circumstances of the 
case, by placing the court and jury in the same situation 
as the contracting parties were at the time they made 
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the contract; that is, by placing before them all the cir- 
cumstances known to both parties at the time. Ellis 
v. Thompson, 3 Mees. & W. 445; Cocker v. Franklin H. 
& F. Manuf. Co., 3 Sumn. 530. And for that purpose 
it has been held that evidence of the conversations of 
the parties may be admitted to show the circumstan- 
ces under which the contract was made, and what they 
thought was a reasonable time. Coates v. Sangston, 5 
Md. 121. Roberts v. Mazeppa Mill Co. Opinion by 
Mitchell, J. 


STATUTE OF FRAUDS—SALE OF LAND—CONTRACT IN 
SEVERAL WRITINGS—PAROL EVIDENCE.--Where several 
writings are relied upou to establish a contract for 
the sale of land, the relation between the writings 
must appear on their face. The subject-matter of the 
contract must appear from the memorandum, and the 
land must be so described that it may be identified. 
Brown, St. Fr., § 385. Its location and identification 
may be by parol. Thus in Sanborn v. Nockin, 20 
Minn. 178, the plaintiff, by letter, offered to buy five 
acres, owned by defendant, in a certain section. This 
offer was accepted in writing and a valid contract es- 
tablished. The writing contained a description, but a 
question might be raised as to its sufficiency. In such 
case however it would be competent to identify, by 
extrinsic evidence, the five acres owned by defendant 
in the section, if he owned but one five-acre tract, and 
to show the identity of different forms of description 
of the same land. Hurley v. Brown, 98 Mass. 548. The 
connection and relation of several writings assumed to 
constitute one contract must appear on their face 
either from the nature of their contents or subject- 
matter, or by reference, and cannot be shown by parol. 
Brown, St. Fr. (4th ed.), § 348; Ridgway v. Ingram, 50 
Ind. 145. Parol evidence, showing the fact of the de- 
livery and receipt of the several writings, including 
time, place, situation of property and parties, and 
other circumstances, may be received to aid in the in- 
terpretation of the contract, but the essential terms of 
the writing required by the statute of frauds cannot 
be supplied by oral testimony of what the parties in- 
tended or understood. Tice v. Freeman. Opinion by 
Vanderburgh, J. 


UsSAGE—WHEN NOT BINDING—PAYMENT TO COM- 
MERCIAL TRAVELLER.—In an action for the price of 
merchandise, the defense was payment to plaintiff's 
agent. In proof defendant showed payment to a 
traveller for plaintiffs, and defendant's witness 
was asked this: ‘* What is the usageamong commer- 
cial travellers and the houses they represent as to the 
payment for these goods?’’ Plaintiffs objected to the 
question as incompetent, irrelevant, and immaterial, 
but the objection was overruled, and the witness 
answered that ‘‘ Payments are received by the com- 
mercial travellers.’’ Held, that the admission of the 
evidence was error. The usage of commercial travel- 
lers, and of the houses which they represent, unless it 
was also the usage of houses fur which such travellers 
take orders without representing them, was therefore 
manifestly unimportant and immaterial. A usage to 
be binding, simply as such, must be established, gen- 
eral, and uniform, as applicable to the particular busi- 
ness with reference to which it is sought to be set up. 
It must be the mode in which persons in that line do 
their business so that the law will presume knowledge 
of it. Porter v. Hills, 114 Mass. 106; Trott v. Wood, 1 
Gall. 443; Dodge v. Favor, 15 Gray, 82; Hall v. Georgia, 
48 Ga. 607; Lawson Usages, 31,36, 40, 44, 101, 103, 104; 
2 Greenl. Ev., § 251. Also that independent of 
controlling usage to the contrary, the sale of goods by 
an agent, or the fact that he is or acts as agent to take 
orders for goods, does not of itself authorize him to re- 
ceive payment therefor. Kornemann v. Monaghan, 24 
Mich. 36; Higgins v. Moore, 34 N, Y, 417; Clark v. 





Smith, 88 Ill. 298. Janney v. Boyd. Opinion by 
Berry, J. 
[Decided March 20, 1883.] 

——__ 


INSURANCE LAW. 


FIRE POLICY—INSURABLE INTEREST.—A person who 
bargains for and takes into his possession an article of 
personal property, giving his note of hand therefor,— 
the note containing an agreement that the title to the 
property shall remain in the seller until the note be 
paid,—has an insurable interest in the property, al- 
though the note is not fully paid. Maine Supreme 
Judicial Court, March 12, 1883. Reed vy. Williamsburg 
City Fire Ins. Co., (74 Me. 537). 

LIFE POLICY — MUTUAL BENEFIT ASSOCIATION — 
CON DITIONS—FORFEITURE.—(1) A policy or certificate 
of life insurance contained the following provision: 
“Tt is agreed that the said N. C. R. shall pay the sum 
of twenty-five dollars'as a membership fee ; and further, 
the sum of two dollars and a half, quarterly, for ex- 
penses, to be paid said association, and also such sums 
as may be required by the conditions annexed, for 
mortuary assessments.’’ The policy or certificate also 
contained the following clause: ‘‘The holder of this 
certificate further agrees and accepts said certificate 
upon the express condition, that if the said assessment 
or quarterly dues shall not be paid at the office of said 
association within thirty days after date of notice, 
the certificate shall be null and void, and of no effect.” 
Held, that the foregoing clauses, taken and construed 
together, meant that while the insured (N. C. R.), 
after having paid his membership fee, agreed to pay 
the association two dollars and a half, quarterly, the 
association agreed not to forfeit his membership, un- 
less he made default in the payment of quarterly 
dues and assessments for more than thirty days after 
they gave him notice. Notice was a condition pre- 
cedent to forfeiture. (2) A notice to the insured in a 
mutual endowment association, requiring him to pay 
ten dollars as dues for an entire year, and in advance, 
is bad and does not work a forfeiture of the policy, 
the insured having contracted to pay the sum of two 
dollars and a half at the end of each quarter, and the 
association having assumed the burden of giving him 
notice when such quarterly dues were payable, and a 
forfeiture of the policy being conditioned upon the 
failure of the insured to pay his quarterly dues at the 
oflice of the association within thirty days after date 
of notice. Maryland Ct. of Appeals, March 1, 1883. 
Mutual Endowment Assessment Association v. Essender. 
Opinion by Stone, J. (59 Md. 463). 

— »—_—_—_. 
NOTES. 


The American Law Register for July contains the 


following cases: Barclay v. Smith (Ill.), on property 
subject to execution—certificate of membership in 
board of trade, with note by Marshall D. Ewell; Com- 
monwealth v. Whips (Ky.), on constitutionality of a 
special legislative authority contrary to a general 
statute, with note by W. W. Thornton; Ballimore & 
Ohio R. Co. v. Schwindling (Penn.:, on liability for 
negligence toward infant trespasser, with note by C. 
Berkeley Taylor; Tilton v. Wright (Me.), on liability 
of attorney for official fees, with note by Addison G. 
McKean.——It would seem that the law is already 
stringent enough against inn-keepers, but in White v. 
Smith, 15 Vroom, 105, they are held to be insurers of 
the persons of their guests against kidnapping! It is 
there said: ‘‘ By the common law, an inn-keeper is 
bound to receive a guest and the goods he brings with 
him in the ordinary way, and is liable for their value 
in case they be stolen.’’——In the advance sheets of 
16th Vroom we find three more cases of unanimous 
reversal by the Court of Errors and Appeals. 
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HE committee of arrangements of the New York 
State Bar Association have substantially com- 
pleted the arrangements for the proposed visit of 
Lord Chief Justice Coleridge to this country. The 
chief justice will be accompained by his son, who is 
his secretary, by Sir James Hannen, President of 
the Divorce, Admiralty and Probate Division of the 
High Court of Justice,—(this gentleman will have 
an excellent opportunity to study our divorce 
‘system ”), and Charles Russell, Esq., M. P. The 
party will probably arrive August 23, and will be 
the guests of the chairman of the committee, Mr. 
Elliott F. Shepard, of the city of New York, until 
the 27th. Mr. Shepard has arranged the following 
tour for the party: Monday, August 27, to Irvington 
by train. W. D. Sloane’s reception. Tuesday, 
August 28, and Wednesday, August 29, at Saratoga. 
Garden party, etc., at the Grand Union Hotel, fire- 
works in Congress park. Judge Hilton will entertain 
the party. Trip to Mt. McGregor. Thursday, 
August 30, and Friday, August 31, at Newport. 
Saturday, September 1, at Windsor, Vt., William 
M. Evarts’ guests. Sunday, September 2, rest at the 
Profile House, White Mountains. Monday, Septem- 
ber 3, Fabyan’s Twin Mt. House, Glen House, ete. 
Tuesday, September 4, leave the White Mountains 
and arrive at Boston. Wednesday, September 5, 
guests of Gov. Butler and the Commonwealth of 
Massachusetts; take part in the exercise of the 
‘* Manufacturers’ and Mechanics’ Institute for the 
purpose of the General Improvement of Manufactur- 
ing and Mechanical Interests and the holding of 
Industrial Exhibitions Annually.” Thursday, Sep- 
tember 6, in Boston, attending receptions and 
dinners. Friday, September 7, to Portland and 
Bangor. Saturday, September 8, at Fredericton, N. 
B., where Lord Coleridge will visit his old friend, 
Lord John Fredericton, the Bishop of Fredericton, 
N. B. From Fredericton the party go to St. John 
and Quebec. At the latter place there will be a 
reception and dinner. At Montreal there will be a 
reception, Also at Ottawa, At Toronto a reception 
by the bar of the Province. Thence the party will 
proceed to Niagara Falls, the Thousand Islands, 
Watkins Glen, Rochester, Buffalo (reception), Cleve- 
land, Sandusky, Toledo, Detroit,Chicago (reception 
by State bar), Milwaukee, St. Paul, Minneapolis, 
Sioux City, Omaha, Council Bluffs, St. Joseph. 
Kansas City, St. Louis, Decatur, Logansport, 
Indianapolis, Dayton, Cincinnati, Springfield, 
Columbus, Wheeling, Chattanooga, Pittsburgh, 
Cumberland, Harper’s Ferry, Parkersburgh, Wash- 
ington, Baltimore, Philadelphia, Mansfield, Sala- 
manca, Rochester, Syracuse, Albany and New York, 
The date for the Albany visit has not been settled as 
yet. In New Yorkthe Lord Chief Justice will be 





given the public reception by the New York State 
Bar Association, on the conclusion of the trip, which 
will be in the latter part of October. 


The most singular sentence that ever came to our 
knowledge was lately imposed by Judge Krekel, of 
the United States District Court in Missouri. The 
St. Louis Republican gives the particulars. William 
Hannah was arraigned in that court on the charge 
of selling liquor to Indians. He pleaded guilty and 
gave as an excuse his ignorance of the law, and 
stated he could neither read nor write. He wasa 
young fellow and the judge not desiring to be too 
severe on an ignorant man, whose first offense was 
perhaps an accidental violation of a United States 
law, gave him some good advice, and proposed to 
him that he should learn to write, and in order to 
insure success sentenced him tothe Cole county jail 
until he should be able to write a letter. Hannah 
expressed a doubt as to his being able to learn the 
art of writing, but the judge assured him it could be 
done, if he applied himself, within a reasonable time, 

and in order to help him he would assign him a 
teacher. This teacher was one Martin, who having 
been convicted of cutting timber off government 
lands, was awaiting sentence. The judge calling up 
Martin sentenced him to the Cole county jail fora 

term to expire when he should have taught the man 

Hannah to write. Martin willingly consented and 

the two men went to jail. The success of this 

experiment in compulsory education was evidenced 
by the appearance before the clerk of the court of 

Hannah, who presented a specimen of very fair 
penmanship as a result of a little over three weeks’ 
application. Asa further test the clerk requested 

him to write a letter. This test was rather too much 
for Hannah, who lacked readiness in composition 
and was ata loss, he explained, for ideas. The 
clerk then dictated a letter to him, which he wrote 
very well, and having complied with the order of 

the court by learning to write was discharged. 
Martin was also discharged, having completed his 

part of the undertaking in teaching his fellow 
prisoner to write. We commend this instance to 
Mr. Gaskell, the ‘‘ Compendium” advertiser in The 

Century magazine. 


Mr. James Payn is a clever story-teller, and ‘‘ Kit, 
a Memory,” is one of his brightest stories. We 
have been solacing our vacation with that and other 
novels, for which waste of time we have the war- 
rant of .Chief Justice Marshall’s great example. 
Mr. Payn has his fling at the lawyers. He says: 
“There is something in the jargon of the law, inde- 
pendent of its subtleties and pretenses, which is 
peculiarly offensive to the man of culture. Its pro- 
lixities and repetitions, the purpose of which he 
knows, whatever excuses may be made for them, is 
at bottom greed, disgust him. Its rank under- 
growth of verbiage excites his scorn, but also ex- 
hales a certain unwholesomeness, like the matted 
mangroves of the tropics. His walk of life is 
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apart from such things, and he shuns them, with 





82 THE ALBANY LAW JOURNAL. 





eS 
———— 





contempt, indeed, but also with a certain sense of 
fear.” It would be supposed that one so severely 
critical, would know how to serve a subpeena. Mr. 
Payn leaves one in a letter for the witness at the 
house with the maid, and it works all right. 


The only recent remittance outside of the law 
that has come to us, and that seems to demand 
notice, is Dr. Dio Lewis’ new monthly magazine, 
with an accompanying circular. The magazine is 
devoted to ‘‘Sanitary and Social Science.” The 
whole matter is a surprise to us for we had the im- 
pression that Dr. Lewis, ‘‘author and gymnast,” 
was an extremely athletic person who some years 
ago had lifted himself into another and a brighter 
world. But it seems we are mistaken. On reflec- 
tion we guess that apostle was Dr. Winship. The 
doctor has gone out of the athletic into the literary 
line —the dumb-bell lettres line, so to speak. The 
circular is sent to us for publication as an “ unpre- 
tending” sketch, ‘‘as all the extended sketches of 
him have been inaccurate and filled with unreasona- 
ble and extravagant praise.” To emphasize this 
modest aspiration the circular gives impressions of 
two portrait cuts of the doctor, with the sugges- 
tion that if we wish to use one it will be forwarded 
by mail. The doctor is a very good looking man, 
strongly resembling that great statesman, Mr. Jim 
Blaine, of Maine, but we really have no “use” for his 
portrait, unless he wishes to adorn our advertising 
columns with it at the usual rates. We wish him 
success however in his “ labor in the interest of bet- 
ter bodies for American men and women.” Our 
own efforts are in the interest of a better body of 
law. 


The bad effects of that bar-dinner to Mr. Benjamin 
are already beginning to appear. A solicitor writes to 
the London Law Times complaining that ‘* solicitors 
were forgotten in the festal tribute,” and that ‘‘the 
bench and bar were trumpet-tonged in their own 
praise,” but that ‘‘ solicitors, whose patronage made 
both bench and bar, received no attention.” But have 
not clients, whose patronage makes bench, bar and 
solicitors, a still greater right to complain of being 
left out? This thing could not have occurred in 
this country, where it is impossible to toast a solicitor 
or attorney without toasting a barrister. But it 
does seem gratuitously cruel in the Law Tumes to 
say that ‘‘solicitors cannot secure to counsel that 
eminence which is the prize alone of learning and 
ability to which solicitors contribute nothing,” 
although it is strictly true. 


The unpopularity of the common-law pains and 
penalties against suicides is illustrated by a recent 
coroner's jury verdict in England. One of the de- 
ceased persons shot the other, and as a witness de- 
posed, within two seconds shot himself. Within 
that brief space there was, however, time for a com- 
plete mental change from perfect sanity to criminal 
irresponsibility, for the jury pronounced the first 





shot a willful murder, and the second a suicide 
while in a state of temporary insanity. This doc- 
trine will be very unwelcome to life insurance com- 
panies. The verdict reminds one of that in the 
Cole-Hiscock case in this city where the jury found 
the prisoner sane the instant before and the instant 
after the killing, but insane at the instant of the 
killing, and so acquitted him. 


In a very interesting paper, by Dr. J. Savage 
Delavan, of this city, State Commissioner of 
Health, on *‘ Vital Registration,” the writer says: 
‘The registration of the marriage tie is the béte 
noir of the opposers of the system, if opposers they 
are. What good isaccomplished by such a method? 
Why should an event like marriage be made pub- 
lic property? We grant that it is all well enough 
to know about births, but why such pertinacity in 
knowing the age of the groom, the age of the 
bride, whether maid or widow, etc.? I suspect, 
perhaps wrongfully, that we are indebted to the 
fairer portion of the community for the opposition 
to this part of vital registration. Ladies usually 
have no age — that isto speak of. But let us see of 
what utility such a register really is—I mean to the 
public health, and that is my only plea in this paper. 
The certificate of marriage is a link in the chain of 
exact information, which united forms a perfect 
whole. As the end in view to be gained by the 
statistician cannot be perfected without a full record 
of the passage of the generation through life, so the 
omission of the recording of the marriage tie would 
mar the perfectness of the complete record. Another 
great point to be gained is the establishment of 
legitimacy, and while really from the ordinary stand- 
point of public health no such arguments can be 
advanced for this registration that are for the former, 
viz.: the birth record, still to the statistician such a 
record is most valuable, as a means of arriving ata 
correct understanding of the vital movement of the 
people, whose health and prosperity are to, be bene- 
fited by such records, As this paper is not intended 
to be other than strictly what its title implies, I will 
not allude to the advantage to the individuals who 
are married by such a record being preserved as a 
certificate of such a contract, an advantage that may 
be of incalculable value to those who come after them. 
Nothing can be said against ‘the propriety of mar- 
riage registration, and certainly no objection should 
be made, when its object is understood, viz.: the 
completing of the life history of the individual.” 


NOTES OF CASES. 


N Murphy v. Manning, Massachusetts Supreme 
Court, March, 1883, (Mass. L. Rep.), it was held 
that in asuit ona Massachusetts judgment on a debt 
due to a citizen of New Jersey, an insolvent dis- 
charge under the Massachusetts statute, after the 
rendition of the judgment, was no defense. Holmes, 
J., said: ‘It is not denied that the original debt 
would not have been discharged. Isley v. Merriam, 
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7% Cush. 242; Kelley v. Drury, 9 Allen, 27; but the 
distinction is taken that as the plaintiffs have 
elected to merge their debt in a Massachusetts judg- 
ment, that judgment at all events must be snbject 
to the State laws and is disposed of by the discharge. 
A very forcible argument may be made in favor of 
such a view, out we think there are stronger con- 
siderations on the other side, which is also supported 
by the weight of authority. Kelley v. Drury, 
establishes that our insolvent laws do not shut out 
parties whose claims are not subject to or discharged 
by them from access to our State courts. We may 
say more broadly that the Legislature has not shown 
an intention to adopt a local rule as to the procedure 
within its control, except so far as it has power to 
dispose of the substantive rights in aid of which 
the procedure is sct in motion. We are speaking of 
course, of the statute affecting the present decision. 
It follows that unless the original debt is merged 
in the judgment in such a sense that the debt and 
not merely this form of it has become subject to 
Massachusetts law, we must attribute the same 
validity to the judgment that remains to the debt. 
We think that the debt is not affected in this respect 
by the judgment. A judgment does not obliterate 
the essential features of the obligation on which 1t 
isrendered. DBetts v. Bagley, 12 Pick. 572, 580; 
Choteau v. Richardson, 12 Allen, 365; Carpenter v. 
King, 9 Met. 511, 516. Conversely here, the plain- 
tiffs claim before judgment, not being subject to 
discharge by our laws, did not lose that characteristic 
and become more infirm by the change, upon any 
ground of the substantive law. We think that the 
weight of authority is in favor of our conclusion, 
notwithstanding the dicta in Ogden v. Saunders, 12 
Wheat. 213, 363, 364, and Towne v. Smith, 1 Woodb, 
& M. 115, 123. See Watson v. Bourne, 10 Mass, 337; 
Whitney v. Whitney, 35 N. H. 457; Poe v. Duck, 5 
Md. 1: Brown v. Bridge, 106 Mass, 563.” 


In Lawrence County v. Chattaroi Ry. Co., Kentucky 
Court of Appeals, June 5, 1883, 1 Ky. L. Rep. & J., 
36, it was held that a county may maintain an action 
in its own name against one destroying the usefulness 
of a public highway. The court said: ‘* Unless the 
county could bring an action to recover the value of 
the bridges and highways which may be tortiously 
destroyed, there would be no remedy for a great 
wrong, and public property would be at the mercy 
of wrong-doers curbed only by the restraining 
influence and power of indictment for a public 
nuisance which is insufficient to afford full relief in 
such cases. The nuisance might be abated and 
punished, but the destroyed property would not be 
restored, or the value returned to the county. In 
many cases it has been held that counties are quasi 
corporations and can sue and be sued for many pur- 
poses. Hampshire v. Franklin, 16 Mass. 87; Inhabi- 
tants of Lincoln County v. Prince, 2 id. 543. In the 
case of Inhabitants of Springfield v. Connecticut River 
Railroad Company, 4 Cush. 63-72, it was held that 
the grant of land for one public use must yield to that 





of another more urgent, but an action could be 
maintained by a town, within which lay a public 
highway, over and alung which a railroad corpora- 
tion, under a general grant of power, laid out and 
constructed their roads. So it was held in Troy v. 
Cheshire R. Co., 23 N. H. 83, and Hooksett v. Amos- 
keag Co., 44 id. 106. In the latter case the court 
held that a town has such an interest in the road- 
ways and bridges, which it has erected for its public 
highways, that it can maintain an action upon the 
case against the wrong-doer for the destruction of 
such a roadway and bridge. Speaking of the interest 
the original landowner held, the court said: ‘But 
while the highways exist, the landowner has no 
ownership in the highway or bridge as such. He 
may own the soil subject to the highway. Nor has 
the indefinite body, termed the public, any owner- 
ship in the highway or bridge. * * * If neither 
the landowner nor the public have any ownership in 
the highway as such, there can be no other owner 
of it than the town.’ And in the case before us, as 
the county erected the bridges and had the high- 
ways made, and it is its duty to allot hands to keep 
the roads in repair, and it may maintain and pre- 
serve the bridges, it acquired an interest and owner- 
ship in the highways and bridges, which is necessary 
to the performance of the duties, and the exercise 
of the county in protecting such property supports 
an action against a mere wrong-doer, such as the 
appellee is alleged to be.”’ 


In Alabama Great Southern R. Co. v. Little, Su- 
preme Court of Alabama, July, *883, 2 Ala. L. J. 
141, it was held that a common carrier may by con- 
tract stipulate for immunity for liability as an 
insurer, but not for negligence, and that the burden 
is on him to show absence of negligence. The court 
said: ‘‘Whatever doubts may at any time have 
been entertained, it is now well settled, that by 
special contract, the carrier may limit or qualify the 
liability resting upon him as an insurer, or his 
common-law liability, as it 1s most often expressed. 
Steele v. Townsend, 37 Ala. 247; M. & O. R. Co. v. 
Hopkins, 41 id. 486; M. & O. R. Co. v. Jarboe, id. 
644; 8S. & NW. R. Co. v. Henlein, supra. The limita- 
tion of liability may extend not only to the risks or 
accidents for which the carrier will be answerable, 
but to the amount of damages for which he is to be 
liable in the event of loss or injury, when the pur- 
pose appears to secure a reasonable and just propor- 
tion between the amount for which he is to be liable 
and the freight which he is to receive. S. & N. 
Ala. R. Co. v. Henlein, supra, 8. C., 56 Ala. 368. In 
the limitation of liability, the carrier cannot in any 
event, stipulate for more than an exemption from 
the extraordinary hability the common law imposes; 
the liability extending beyond that of ordinary paid 
agents, Servants or bailees, denominated as the 
liability of an insurer. Public policy, and every 
consideration of right and justice, forbids that he 
should be allowed to stipulate for exemption from 
liability for losses or injuries occurring through the 
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want of his own skill or diligence, or that of the 
servants or agents he may employ, or through his 
own or their willful default or tort. Steele v. Town- 
send, supra; M. & O. R. Co. v. Hopkins, supra ; M. 
& O. R. Co. v. Jarboe, supra; S & N. Ala. R. Co. v. 
Henlein, supra; R. Co. v. Lockwood, 17 Wall. 357; 
N. J. Steam Nav. Co. v. Merchants’ Bank, 6 How. 344. 
A bill of lading given by the carriers on the delivery 
to him of goods for transportation, and accepted by 
the shipper or consignor with knowledge of its con- 
tents, or if he is reasonably prudent, with the oppor- 
tunity of acquiring knowledge, limiting the extra- 
ordinary liability of the carrier, is deemed and re- 
garded as aspecial contract. Steele v. Townsend, 
supra. * * * The general rule, applicable to all 
bailees of goods, chargeable with losses or injuries 
occurring from negligence, is, that if upon demand 
made, they fail to deliver, and do not account for 
the failure, negligence will be imputed, and the 
burden of proving a loss without the want of ordi- 
nary care is devolved upon them. Seals v. Edmondson, 
MSS. When the risk or accidents for which a 
common carrier is liable are limited by a special 
contract, the burden of proof rests upon the carrier 
to show not only that the cause of the loss was 
within the terms of the limitation, but also that on 
his own part there was no negligence. ‘The 
correct view,’ said Walker, J., in Steele v. Townsend, 
supra, ‘is, that the loss is not brought within the 
exception, unless it appears to have occurred with- 
out negligence on the part of the carrier; and as it is 
for the carrier to bring himself within the exception, 
he must make at least a prima facie showing that 
the injury was not caused by his neglect.’ In 2 
Greenl. on Ev., § 219, it is said: ‘In all cases 
of loss by a common carrier, the burden of proof is 
on him to show that the loss was occasioned by the 
act of God, or by public enemies, and if the accep- 
tance of the goods was special, the burden of proof 
is still on the carrier, to show, not only that the 
cause of the loss was within the terms of the excep- 
tion, but also that there was, on his part, no negli- 
gence or want of due care.’ The carrier cannot 
stipulate for an absolute, unqualified exemption from 
all liability, nor can he stipulate that he will answer, 
in any and all events, only for a sum less than the 
value of the goods, because in consideration of re- 
duced rates of freight, the shipper may assent to it. 
For immunity from liability for his own frauds no 
bailee can stipulate, ‘for no man shall contract to 
be safely dishonest.’ Story on Bailm., § 32. This 
is the rule as to bailees who do not exercise public 
employments, who are not bound to do the duty of 
serving all who may require their services, who may 
select their own customers, and by contract deter- 
mine and fix terms and condition upon which services 
will be rendered. * * * The better authorities, 
we are of opinion, maintain that when goods are lost 
or damaged while in the custody of the carrier 
under a special contract, and he gives no account or 
explanation of the loss or injury, a presumption of 
negligence follows of course, for which he is liable. 
Farnham v. C. & A. R. Co., 55 Penn. St. 53; Am. 





Express Co. v. Sands, id. 140. The charge requested, 
was extracted almost literally from the closing 
sentence of the opinion of the court in Magnin v. 
Dinsmore, 70 N. Y. 410; S. C., 26 Am. Rep. 608. The 
case belongs to that class of cases in the New York 
courts reviewed in Railroad Company v. Lockwood, 1% 
Wall. 357, which hold that common carriers may 
stipulate for exemption from liability for the negli- 
gence of themselves or their servants. That rule has 
not prevailed in this court; on the contrary, we have 
adhered to the doctrine, that a contract by which a 
carrier undertakes to limit his common-law respon- 
sibility cannot be employed to relieve him from 
losses or damages resulting from his negligence.” 


—»>—_____ 


COMMON WORDS AND PHRASES. 


G*— ‘‘A gag, in dramatic language, is a word 
or sentence, or a passage of two or more sen 
tences, not in a drama as composed by the author, 
but interpolated and uttered on the stage by a 
player.” Keene v. Wheatley, 9 Am. L. Reg. 56. 

MANUFACTURER.— The builder and repairer of 
vessels is not a ‘‘manufacturer.” People v. N. Y. 
Floating Dock Co., 63 How. Pr. 451. The court 
said: ‘* We understand by a manufacturer one who is 
engaged in the business of working raw materials 
into wares suitable for use. Webs. Dict. * * * 
Undoubtedly, using the words manufacture, manufac- 
turer, in their broadest sense, the builder and re- 
pairer of a vessel, or a house even, might be called 
a manufacturer. In either case such builder takes 
the raw material, and by the hand, or by machinery 
and tools, fashions it into form and shape for use. 
But this is not the ordinary and general meaning 
to be given to the words, * * * The builder 
and repairer of vessels is a ship carpenter or ship 
builder; his business is ship carpentry, and he and 
his business are so styled in common speech, and 
he is no more a manufacturer, and his business no 
more manufacturing, than is a house carpenter a 
manufacturer, or his business manufacturing. In 
no ordinary and general sense can either a ship car- 
penter or a house carpenter be said to be ‘ engaged 
in the business of working raw materials into wares 
suitable for use,’ and the calling a vessel a ware 
would certainly strike the average hearer as a 
strange definition.” 

Game — Gaminc-Room.— A room where pools 
are sold on the result of base ball games and horse 
races is a ‘‘gaming-room.” People v. Weithoff, 
Michigan Supreme Court, July 2, 1883. Cooley, J., 
said: ‘‘The defense contend that a room in which 
pools are sold is not, for that reason, a gaming-room. 
Gaming, it is said, implies games; to game is to 
play at any sport or diversion; to play for a stake 
or prize; to use cards, dice, billiards or any other 
instruments, according to certain rules, with a view 
to win money or any other thing waged upon the 
issue of the contest; to practice playing for money 
or any other stake; to gamble. Playing at games 
may have an entirely innocent sense, or it may im- 
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port what is looked upon as immoral. The language 
of the statute is broad enough to include all gaming- 
rooms kept for hire; but this could never have been 
intended, for many games are lawful. A reasonable 
conclusion is that only the gaming-room is intended 
in which unlawful games are carried on. Games 
become unlawful by being prohibited by statute; 
and it becomes necessary therefore to a conviction, 
that it should appear — First. That the room was 
kept or maintained for the purpose of games; and 
second, that the games for which it was kept or 
maintained have been made unlawful. 

‘¢ But pool-selling, it is further said, is no game. 
To buy the tickets may be in the nature of a bet or 
wager, but betting alone cannot be held to consti- 
tute gaming, unless all distinctions are confounded. 
It is necessary not only that there be betting upon 
the determination of the event, but the course of 
action to bring about such event must have origi- 
nated and commenced witha view to determine the 
bet. Lynall v. Longbothom, 2 Wils. 36; State v. 
Smith, Meigs, 99. There is nothing of the sort in 
pool-selling. The person concerned in bringing 
about the event — the men who play ball and who 
race horses — are strangers to it, and they do not 
play or race with a view to the stakes which may be 
ventured upon the result.” 

‘‘In the common usage of the two terms, ‘ betting’ 
and ‘gaming’ they may sometimes be employed 
interchangeably, but not always. If two persons 
play at cards for money, they are said to be gamb- 
ling or gaming; but they are gaming because they 
lay a wager or make a bet on the result of the game, 
and therefore to say they are betting is equally 
appropriate. If two persons lay a wager upon the 
result of a pending election, it will be said that they 
are betting, but not that they are gaming. There 
is no gaming in which the element of the wager is 
wanting, but there is betting which the term 
‘gaming’ is not commonly made to embrace. But 
the mischievous element against which the statute 
is aimed, is present in all betting when money or 
other valuable thing is staked, and no violence is 
done to language when all such betting is classed as 
gaming, as manifestly it sometimes has been in our 
Legislature, and to some extent always. It 
would probably never occur to any one that the 
article of the State Constitution which precludes 
embracing in a single law more than one object, 
which should be expressed in the title, would be 
violated by a law which, with a title like that of the 
act of 1818, should not only undertake to punish 
gaming, but also betting of every description. 
Neither do we think it would be deemed an inaccu- 
rate or inappropriate use of language if all betting 
for money were to be spoken of and considered as 
gaming or gambling. It is so common for persons 
accustomed to speak with accuracy and propriety to 
apply one or the other of these terms to any species 
of immoral betting, that we learn the application 
intended and the precise meaning in any particular 
case only from the connection. Often we find the 
terms ‘gaming’ and ‘ gambling’ applied to trans- 





actions which are illegal in the sense only of being 
immoral, but which involve the element of wager, 
as in the case of option contracts. Gregory v. Wen- 
dell, 39 Mich. 337; 8. C., 40 id. 432; Raymond v. 
Leavitt, 46 id. 447; Shaw v. Clark, 49 id. 884. But 
while such contracts are probably not gaming in the 
sense of any criminal law now on the statute books, 
there could be nothing to prevent their being legis- 
lated against under that head when they are of the 
nature of gaming and embody its evils. 

‘* But conceding for the purpose of further dis- 
cussion, that in order to constitute gaming there 
must not only be betting upon uncertain events, but 
that the uncertain events must be such as are to be 
determined by games, we may next direct attention 
to the argument for the defense that there is no 
gaming unless the course of action which is to bring 
about the event shall have been commenced and 
prosecuted with a view to determine the wager. 
The illustration given is a bet upon an election, in 
which case that which is to determine the wager, 
namely, the election, is not instituted for the pur- 
poses of the wager, but would take place irrespective 
of it. In the particular instance given, if a single 
wager only were laid, it would certainly not be 
called gaming in common speech; but that there is 
any such restricted meaning of the term ‘ gaming’ 
which can be applied generally and asa rule, we 
cannot agree. If twomen play cards for money, 
they may be supposed to have begun and carried on 
the game with a view to the wager, and they will 
be said to be gaming. If two others sitting beside 
them also make a bet upon the result of the same 
game, their act has the same elements of immorality 
and mischief, and differs only in the unimportant 
circumstance that they do not participate in the 
manipulation of the cards, The first two play and 
bet; the last two bet on the hands of those who are 
playing; but in common language, as well as in the 
law, all would be said to be gambling or gaming. 
If, on the other hand, the players have only amuse- 
ment in view, and have no connection or concern 
with what is done by the others, the game is not 
then originated or prosecuted with a view to 
determine the wager which is laid upon it; but 
notwithstanding this, the parties betting would be 
said to be gambling in this case as much as in the 
others. The game itself is innocent in either case; 
itis the betting upon the game that constitutes 
gaming, and those game or gamble who thus bet. 

‘*That the pooling schemes contemplated putting 
money at stake upon the issue of games is not denied, 
They had in view base-ball games, which are games 
in the strictest sense, and also horse-races, These 
last have often been held games, within the meaning 
of the staute of Anne, when made for wagers. 
Goodburn v. Marley, Str. 1159; Blaxton v. Pye, 2 
Wils. 309; Grace vy. McElroy, 1 Allen, 563; Tatman 
v. Strader, 23 Il. 493; Mosher v. Griffin, 51 id. 184; 
Ellis v. Beale, 18 Me. 337; Cheesum v. State, 8 Blackf, 
332; Wilkinson v. Tousley, 16 Minn. 299; McLain v. 
Huffman, 30 Ark. 428. So have been dog-fights 
(Eagerton v. Furzeman, 1 C. &. P. 618); and foot- 
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races (Lynall v. Longbothom, 2 Wils. 36); and cock- 
fighting (King v. Howel, 3 Keb. 465; Squires v. 
Whisken, 3 Camp. 140; Bagley v. State, 1 Humph. 
486; Johnson v. State, 4 Sneed, 614; Com. v. Tilton, 
8 Metc. 232.) All the pooling arrangements there- 
fore had games in view; and while in our opinion 
it is of no importance that the races or games are 
not begun or curried on with a view to the stakes 
which are laid upon them, or that those who race or 
play are not the persons who hold tickets in the 
pools, it is proper to remark that it is pure assump- 
tion in this case to say that such is the fact, for the 
record does not establish it. The existence of 
pooling-rooms, and the fact that profit may be made 
by their use for the purpose intended, must have a 
natural tendency toward the getting up of games 
that pools may be formed. But if the games are 
planned without regard to the pooling, the room 
which is kept for the purpose invites the parties 
concerned in the game to participate with others in 
the hazards of the pools; and if they refrain from 
doing so, it is not because the room does not offer 
them its accommodations, but because they fail to 
accept them. But the offense which the statute 
punishes consists in keeping the room, and offering 
its temptations to the public; not in the acceptance 
of the offer by any particular persons or class of 
persons, 

‘It being found then that the pooling schemes 
contemplate gaming, it remains to see whether the 
room which is kept for the purposes of the schemes 
isto be held a gaming-room. In gaming, as the 
term is used in distinction to mere betting, some 
special evils are always expected and generally found 
to exist. There is more or less withdrawal of atten- 
tion from business, and from social and family duties, 
while the game or contest which is to determine the 
wager is going on; there isa consequent tendency 
to idleness and unthrift; there is likely to be more 
publicity than in mere betting, and a gathering of 
persons whose excitement and anxiety react upon 
each other, and incite to further stakes, and to 
other vicious indulgences and disorderly conduct. 
These evils are greatly multiplied when a house or 
room is specially set apart and devoted to the pur- 
poses of gaming; and it is upon a recognition of 
this fact that the State sometimes punishes the 
keeping of such rooms, when it would leave un- 
noticed the mere laying of wagers; as it might 
punish the public sale of intoxicants, but not private 
drunkenness. The characteristics of such a room 
must be readily apprehended and understood. If 
the room is one whose use is intended to facilitate 
gaming operations, and where sporting characters 
are invited to congregate for purposes of illegal 
amusement and gain, and to stake money or other 
thing of value upon trials of chance, skill, or endur- 
ance, we seem to have every thing necessary to con- 
stitute a gaming-room. That some or all the games 
or trials are innocent is of no importance. Clayton 
v. Jennings, 2 W. Bl. 706. If forbidden wagers are 
laid upon them, it is gaming; and the room, if the 
use of it is calculated and intended to facilitate the 





wagers, and the proprietor derives his profits from 
them, is a gaming-room. 

‘¢We do not overlook the fact that the games 
upon which the wagers are laid do not take place in 
the room, but at a distance. It is not necessary that 
persons be present at the place of game or contest in 
order that they may participate in the mischiefs of 
gaming. Betting upon a game of billiards which is 
being played in New York can as readily be carried 
on in a distant city, in a room appropriated to the 
purpose, as inthe very room where the playing is 
going on; and if the latter is a gaming-room, so 
must the other be. Nothing seems more unimpor- 
tant than that the game —the part that i itself is 
innocent, and which only furnishes the occasion and 
gives opportunity for the criminality —is at a dis- 
tance. To hold this room a gaming-room it is not 
necessary to proceed upon any strained construction 
of the statute; it is only necessary to give it effect 
according to its obviousintent. The statute is aimed 
at the particular evils of keeping, for hire, gain, or 
reward, a room to aid and facilitate gaming. This 
is the precise purpose, and so far as we are informed, 
the sole purpose, for which the defendant keeps the 
room in question. 

‘*So far we have assumed that it was necessary for 
the State to establish the proposition that the 
defendant’s room is a gaming-room, even though the 
recorder was mistaken in holding the pooling itself 
to be a game. But we are not satisfied that he 
erred in this. The word ‘ game’ is very compre- 
hensive, and embraces every contrivance or institu- 
tion which has for its object to furnish sport, 
recreation, or amusement. Let a stake be laid upon 
the chances of the game, and we have gaming. 
Eminent judges have thought the pooling scheme 
was to be considered a game ( Tollett v. Thomas, L. 
R., 6 Q. B. 514; Scollans v. Flynn, 120 Mass. 271, 
273) and it was so decided in Hdwards v. State, 8 
Lea, 411. It does not furnish sport, recreation, or 
amusement, exccpt so far as the excitement of the 
choice of chances may furnish it; but this is true of 
many contrivances, which are always called games, 
and which the law aims to suppress. There is no 
good reason for a distinction between pooling and 
such games.” 

CHARGE OR ControL.— A workman employed 
merely to clean, oil and adjust railway switches, 
which are worked from signal boxes, has not “ charge 
or control” of them. Gibbs v. Gt. Western Ry. Co., 
11 Q. B. Div. 22. Field, J., said: ‘‘ I doubt whether 
the words ‘charge’ or ‘control’ are intended to 
mean different things. If they are, and if the man 
in the signal box was not the person in this case who 
had both charge and control of the points, possibly 
Saunders, the inspector, had charge, and the man in 
the signal box had control. * * * Canit be said 
that the man who taps the wheels of the carriages 
when a train stops at a station, or puts grease into 
the boxes of the axles, had ‘charge’ of them? I 
doubt whether what Fisher did came to more than 
that.” 

Perit or THE SEA. — A collision between vessels, 
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caused solely by human negligence, is not a ‘‘ peril 

of the sea.” Woodley v. Mitchell, 17 Q. B. Div. 47. 
a 

CONVEYANCES TO HUSBAND AND WIFE. 


A recent decision of the New York Court of Ap- 
peals, which completely reverses what seemed to be the 
settled law in that State on the subject of conveyances 
to husband and wife, has given a new interest to this 
question. Bertles v. Nunan, 27 Alb. L. J. 357. 

Although there have been many decisions involving 
this question, it is by no meansin a settled condition 
in this country, and its importance will be a sufficient 
excuse for again bringing it before the profession. 

When husband and wife receive property by the 
same conveyance the estate thus created is called an 
Estate by Entireties. Such an estate may be more 
completely defined in the following words: ‘“ Tenancy 
by Entireties is when husband and wife take an estate 
to themselves jointly, by grant or devise, or limita- 
tion of use, made to them during coverture, or by 
grant, etc., to them, which is in fieriat the time of 
their marriage, and completed by livery of seizin or 
attornment during the coverture.’”’ 1 Pres. Est. 131. 

‘**A tenancy by entireties arises whenever an estate 
vests in two persons, they being when it so vests hus- 
band and wife. Freeman, Cotenancy and Partition; 
Gillan v. Dizon, 65 Penn. St. 395. 

The question whether an estate by entireties is a 
species of joint tenancy or whether it formsa distinct 
class of its own, has been more or less discussed by 
the text writers. Ram has attempted to prove that 
husband and wife in holding property jointly are joint 
tenants, and that tenancy by entireties is only a 
species of joint tenancy. He reasons in this way: ‘“I'hat 
which distinguishes a tenancy by entireties from a 
common joint tenancy is this, that tenancies by en- 
tireties are not seized per my. They are seized per 
toutonly. But because they are not seized per my, 
does it follow, they are not joint tenants? The com- 
mor joint tenants are seized per my, but would they 
be any less joint tenants if seized per tout? Itis nota 
seizin permy which makes a joint tenancy. Without 
that the common joint tenants would still be joint 
tenants. Because tenants by entireties are not seized 
per my is surely no reason to make them not joint ten- 
ants. * * * Theestate of tenants by entireties is 
more a joint estate than the estate of common joint 
tenants, for whereas the common joint tenants are 
seized per my et per tout, tenants by entireties 
are seized per tout only. If tenants per my et 
per tout have a joint estate, a fortiori tenants per tout 
have.’ Ram’s Tenure and Tenancy, 170-174. 

This author seems to be almost if not quite alone 
in the support of this doctrine, and although other 
writers treat of estates by entireties under the head of 
joint tenancy, they regard the two as distinct classes 
of estates. Co. Lit. 187, b.; 1 Co. Inst. 854; 3 Bac. 
Abr. Tit. Joint Tenancy, 2 Black. Com. 182; see also 
1 Wash. R. P. 527; 1 Pres. Est. 131; 2 Flint R. P. 527; 
4 Kent Com. 362, and as to the distinguishing features 
of the two estates, see Freeman, Cot. &. Par., § 64. 

In Massachusetts it seems that this estate is ealled a 
joint tenancy, although the difference between the 
two estates is clearly defined. Shaw v. Hearsey, 5 Mass. 
521; Fox v. Fletcher, 8 id. 274. 

Indeed the question has been very properly raised 
as to the possibility by any words of limitation, how- 
ever well chosen, of making husband and wife joint 
tenants. In Green v. King, Blackstone, J., says: 
**Husband and wife being considered in law as one 
person, they cannot during coverture take separate 
estates, and therefore upon a purchase made by them 





both, they cannot be seized by moieties, but both and 
each has the entirety.”” 2 Wm. Black. 1211; see also 1 
Greenl. Cruise Real Prop. 363. 

Chancellor Kent was of the same opinion, and ex- 
pressly states the law to be that husband and wife 
being but ove person, are unable to take by moieties. 2 
Kent Com. 132; see also Dias v. Glover, 1 Hoff. Ch. 76; 
Pollock v. Kelley, 6 Ir. L. R. (N. 8.) 378; Hoffman v. 
Stigers, 28 Ia. 319; Doe v. Holland, 8 Cow. 277; Taul v. 
Campbell, 7 Yerg. 319; Rogers v. Benson, 5 Johns. Ch. 
437; Jackson v. Stevens, 16 id. 115; Suiliff v. Forgey, 1 
Cow. 95; Barber v. Harris, 15 Wend. 617. 

The strong reasoning of Lewis, J., on this question 
would seem to be almost unanswerable, and he was 
very positive in his opinion that there was a total in- 
capacity created by law for husband and wife to re. 
ceive property as joint tenants or tenants in common, 
and that the intent of the grantor or the words he used 
were immaterial. Stuckey and Keefe’s Executors, 26 
Penn. St. 397. 

On the other hand, Preston in his work on ‘‘Estates"’ 
says: ‘When lands are grauted to husband and wife 
as tenants in common, thereby treating them without 
any respect to their social union they will hold by 
moieties as other distinct individual persons would 
do.”’ To sustain this position he cites1 Inst. 187 b., 
which several of our courts have held to be no author- 
ity in favor of that doctrine. Stuckey and Keefe’s 
Executors, 26 Penn. St. 397; Dias v. Glover, 1 Hoff. 
Ch. 76. 

And even Preston himself ina later work seems to 
have doubted that the rule he had enunciated was 
clearly as he had given it, and statesjit in a modified 
form. 2 Pres. Abstr. 41. 

However Kent cites Preston and his authority to 
prove a similar statement. 4 Kent Com. 362. 

So too on Preston’s authority it has been held that hus- 
band and wife could take by moieties by express words 
in the deed. Hicks v. Cochran, 4 Ed. Ch. 110; McDer- 
mott v. French, 15 N. J. Eq., 80; 2 Black. Com. 182, 
Sharswood’s note; 1 Reed’s Blackstone, 470. 

From a careful consideration of all the authorities, 
there is little room to doubt that by the common law 
husband and wife were unable to take by moieties by 
any conveyance, although the intent to deed them 
moieties was clearly expressed in the conveyance. 

In this country the doctrine seems to be firmly es- 
tablished, thata conveyance to husband and wife 
makes them tenants by entireties, and that the com- 
mon law in regard to such estates is still in force. 
Robinson vy. Eagle, 29 Ark. 202; Cook v. Kennerly, 
12 Ala. 42; Pollard y. Merrill, 15 id. 169; Baker 
v. Prewitt, G4 id. 551; Simpson v. Pearson, 31 Ind. 1; 
Falls v. Hawthorne, 30 id. 444; Strawn v. Strawn, 50 
Ill. 38; Harrer v. Wallne?, 80 id. 197; Wales v. Coffin, 
13 A llen,213; Manwaring v. Powell,40 Mich. 371; Jacobs 
v. Miller, 15 N. W. Rep. 42; Shroyer v. Nickell, 55 Mo. 
265; Hall v. Stephens, 65 id. 670. For a further list of 
cases that hold that the estate by entireties still exists, 
see Freeman’s note to Den v. Hardenbergh, 18 Am. 
Dec. 371. 

On the other hand it has been held in Connecticut 
that the common-law rule had never been followed in 
that State, and that a conveyance to husband and wife 
made them joint tenants. Whittlesey v. Fuller, 11 
Conn. 337. 

And in Ohio in such cases,husband and wife are said 
to be tenants incommon. Sergeant v. Steinberger, 2 
Ohio, 805; Wilson v. Fleming, 13 id. 68; Penn v. Cow, 16 
id. 30. 

In Wilson v. Fleming, supra, the court held that the 
reasoning that supported un estate by entireties in 
other States was too subtle and too much refined, and 
that the estate and its concomitant incident, the right 
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of survivorship, were utterly inconsistent with the 
genius and spirit of the laws of that State. 

So too in Iowa it has been held that the estate by 
entireties was abolished, and that husband and wife 
taking land by the same conveyance were tenants in 
common. Hoffman vy. Stigers, 28 Iowa, 302. 

In those States where it is conceded that this pecu- 
liar estate still exists, it becomes a question of con- 
siderable importanceas to how far the husband can 
control and dispose of the estate and to what extent it 
is liable for his debts. Itis stated in general terms 
that neither the husband nor wife can dispose of the 
estate or any portion of it, so as to affect the right of 
the other as survivor. But whether the husband can 
exercise his common-law right, and grant, lease, or 
mortgage the estate during his life, subject tothe right 
of survivorship in the wife, is a question on which the 
decisions are by no means harmonious. Hilliard in 
stating what he deems to be the law on this point says: 
“Tt has been said that husband and wife holding lands 
by a conveyance to them must both join in a convey- 
ance, that both are necessary to form one grantor; and 
the deed of either without the other is merely void. [t 
is to be observed however in qualification of this re- 
mark that the husband, of course, has the same right 
in the wife’s interest as husband which he has in 
any other estate belonging to her, and may therefore 
convey or mortgage it for his own life(there being 
children). But the land cannot be taken on execution 
for his debts."’ 1 Hilliard Real Prop. 797. 

And Washburn lays down the rule that a convey- 
ance by the husband is valid in case he survives the 
wife, and that during the coverture he has entire con- 
trol of the estate, and that it may be taken on execu- 
tion. 1 Wash. Real Prop. 577; see also Williams Real 
Prop. 225; Needham v. Branson, 5 Tred. 426; French v. 
Mehan, 56 Penn. St. 286; Fairchild yv. Chastelleux, 1 
Barr. 179; Jackson v. McConnell, 19 Wend. 175; Rol. 
Abr. Tit. Recovery; Pig. Com. Rec. 72; Cases Temp. 
Talbot, 164. 

In Hall v. Stevens the court say: ‘Search has beenin 
vain for any common-law authority giving color to the 
assertion that the husband cannot by his own convey- 
ance alone pass a title which shall be good, at least, 
during his life, subject to defeat, of course, by the 
wife’s survivorship.” Hall v. Stephens, 65 Mo. 680. 

A similar rule seems to prevail in New Jersey. The 
Supreme Court of that State held that the husband 
was entitled to the use and control of the estate by 
entireties during his life, and that during this period 
the wife has no control over or interest in the property, 
and that it was no invasion of her rights for him to 
dispose of it at pleasure, and he could convey or mort- 
gage it during hislife. Washburn v. Burns, 34 N. J. 
18; Den v. Gardner, Spencer, L. 556. 

Danforth, J., in speaking of the effect of a deed to 
husband and wife, and of the power of the husband 
over the estate, says: “If as the court below held, 
they by virtue of the deed became tenants by entire- 
ties, then by the common law the husband had the 
right to alienate in fee his share, subject only to the 
wife’s right of survivorship, and the further right to 
sell, lease or mortgage the entire property for the 
joint lives of himself and wife. He had also the right 
to the possession of the property during the same time 
and to the receipt of the profits thereof and all this he 
might do without his wife’s consent, and even in spite 
of her opposition.”’ Meeker vy. Wright, 76 N. Y. 262; 
see also Bertles v. Nunan, 27 Alb. L. J. 357; 1 Bish. L. 
M. W. 447; Ames v. Norman, 4 Sneed. 696. 

It would seem that if the husband could thus con- 
trol the estate during his life, it could be taken on ex- 
ecution for his debts. In McCurdy v. Canning, the 
trial judge made use of the following language, which 





was approved by the Supreme Court: ‘‘If the hus- 
band might convey or mortgage it for the period of 
his own life, it would seem to follow necessarily that 
it might be taken on execution and sold by the sheriff 
for the same period, and that a purchaser of such an 
interest would be entitled to recover possession dur- 
ing the life of the husband by an action of ejectment.” 
64 Penn. St. 39. 

A similar doctrine is held in Missouri. The Supreme 
Court of that State held that the husband had a vend- 
ible interest in an estate by entireties arising from the 
marriage relation, and that it was subject to be sold 
on execution, the purchaser being entitled to the use 
of the estate during the life of the husband. Hall v. 
Stephens, 65 Mo. 670. 

And it seems that ifland that is held by entireties 
be sold and the money given to the wife, the money in 
her possession will be treated as a fund from whicha 
judgment creditor of the husband will be entitled to 
the payment of his claim. Farmers’, etc., Nat. Bank v. 
Gregory, 49 Barb. 155. 

In Ames v. Norman the court say’ ‘‘ From the pe- 
culiarity of this tenancy, the unity and indivisibility 
of the seisin, there is some confusion in the cases re- 
specting the power of the husband alone to make any 
conveyance or disposition of the land thus held during 
their joint lives, and also as to the right of creditors of 
the husband to subject the same to the satisfaction of 
the husband’s debts. But upon examination of the 
authorities it appears to be settled that during their 
joint lives the husband may dispose of the estate. He 
may lease or mortgage it, or it may be seized and sold 
upon execution for his debts.’’ 4 Sneed, 683; see also 
Bennett v. Child, 19 Wis. 362; 1 Bish. L. M. W. 447; 1 
Wesh. Real Prop. 578; Cookv. Kennerly, 12 Ala. 42; 

vllard v. Merrill, 15 id. 169; Barber v. Harris, 15 
Wend. 615; French v. Mehan, 56 Peun. St. 286; Free- 
man Co. Ten. & Par., §$ 73, 74; Stoebler v. Knerr, 5 
Watts, 181. 

However there is some authority for the support of 
the doctrine that during the joint lives of the husband 
and wife the interest of the husband in an estate by 
entireties cannot be taken on execution for his debts. 
This question came before the Supreme Court of Indi- 
ana in the case of Chandler v. Cheney, and the court 
after a consideration of the authorities came to the 
conclusion that the husband had no vendible interest 
which could be taken on execution during the life of 
the wife. But the court seemed to think that the 
result of holding this estate subject to the control of 
the husband during his life, and to execution for his 
debts, would be to utterly destroy the nature, quality, 
essence, and incidents of an estate by entireties, and 
to defeat the plain and manifest intention of the Leg- 
islature in providing that an estate by entireties might 
continue to exist between husband and wife. However 
the court did not quote any authority that could 
justify the ground taken unless it be some decision by 
the same court. 37 Ind. 391. 

In Rounes v. Archer, it was held that the joint inter- 
est of husband and wife cannot be touched by the 
creditors of the husband, and that the wife was en- 
titled to enjoy the estate during her life as well as the 
husband. However the creditor was allowed to take 
proper proceedings to appropriate the benefit of the 
reversionary interest of the husband, which he might 
acquire by survivorship. 4 Leigh, 593; see also Scolt v. 
Gibbon, 5 Mun. 86. 

Some courts have held that the married woman’s 
act protects this estate from execution for the debts of 
the husband, and that during the life of the wife she 
is entitled to enjoy the estate jointly with the hus- 
band. Chandler v. Cheney, 37 Ind. 391; Kip v. Kip, 
33. N. J. Eq. 213; McCurdy v. Canning, 64 Penn. St. 39. 

But itis not easy to understand how a statute 
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passed for the purpose of protecting the separate 
estate of the wife, and allowing her to convey, mort- 
gage, lease, or bequeath her own property in the same 
manner as if she were afeme sole, could apply to an 
estate by entireties. It is neither her separate estate, 
nor is it possible for her to exercise control over it in 
any way as she does over her separate property, and 
this must have been known by the legislators when 
the acts were passed. The better doctrine seems to be 
that this estate isan exception, and is in no wise 
affected by those statutes passed for the better pro- 
tection of married women in the enjoyment of their 
own property. Farmers’, etc., Nat. Bank v. Gregory, 
49 Barb. 155; McDuff v. Beauchamp, 50 Miss. 531; Hall 
v. Stephens, 65 Mo. 670; Robinson v. Eagle, 29 Ark. 202; 
Bates v. Seely, 46 Penn. St. 248; Goelet v. Gori, 31 
Barb. 314; Marburg v. Cole, 49 Md. 402. 

It seems that as a general rule, personal property 
may be held jointly by husband and wife as ten- 
ants by entireties. Slaves may be thus owned, Cook 
v. Kennerly, 12 Ala. 42; Pollard v. Merrill, 15 id. 
169; Roanes v. Archer, 4 Leigh, 593, and so may 
promissory notes, Gillan vy. Dixon, 65 Penn. St. 395; 
Shields v. Stillman, 48 Mo. 82; Draper v. Jackson, 16 
Mass. 480; Tyler Infancy and Coverture, 376; and lega- 
cies, Cowper v. Scott, 3 P. Wm. 120; Hamm v. Meisen- 
helter, 9 Watts, 349; judgments, Schoonmaker v. Elmen- 
dorf, 10 Johns. 48; Bord v. Simmons, 3 Atk. 21; and 
stocks, Craig v. Craig, 3 Barb. Ch. 76, and see cases 
cited in defendant’s brief in Sanford v. Sanford, 45 N. 
Y. 723. 

On the other hand there area few cases that hold 
that personal property cannot be held by entireties, 
and in regard to such property no right of survivor- 
ship is created by a conveyance to husband and wife. 
Wuit v. Bovee, 35 Mich. 425; Polk v. Allen, 19 Mo. 467; 
Bish. L. M. W.,§ 211; Reeves Dom. Rel. 62. 

A divorce severs an estate by entireties and makes 
the parties tenants in common. Harrer v. Wallner, 80 
Ill. 197. 

In this case the court held that the right to hold/as 
tenants by entireties arcse from the fact that the con- 
veyance was made during the marriage of the parties, 
and that the divorce destroyed the relation which 
gave the joint right and with it the right itself. 

It seems thatif the divorce be obtained after the 
husband has alienated the estate, it does not affect the 
right of the alienee, and that nothing but the death of 
the husband, the wife surviving, will defeat his title. 
Ames v. Norman, 4 Sneed, 696. 

It has been held that when lands are bought with 
the funds of the wife and deeded to husband and wife 
jointly, the husband will not take as survivor, because 
in such case the mere fact of a joint conveyance will 
not invest him with a joint interest in theland. Moore 
v. Moore, 12 B. Monr. 651; Garner v. Jones, 52 Mo. 68. 

In such cases a court of equity will protect the wife 
in the enjoyment of the property and declare a trust 
iu her favor. Garner v. Jones, supra. 

However if an advancement be made toa daughter 
and the deed made to her and her husband, unless the 
deed expressly stutes that it is for her separate use, it 
must bear the same construction as any deed to hus- 
band and wife. Garner v. Jones, supra. 

Isaac N. PAYNE. 

DETROIT, MIcH. 

——__»——_———_ 
TRADE-MARK CONTAINING MISREPRESEN- 
TATION NOT PROTECTED. 
SUPREME COURT OF THE UNITED STATES, 
MARCH 30, 1888. 


MANHATTAN MEDICINE Co. y. Woop. 


A court of equity will extend no aid to sustain a claim to a 

trade-mark of an article which is put forth with a misrep- 

* resentation to the public as to the manufacture and as to 
the place where it is manufactured. 


PPEAL from‘the Circuit Court of the United States 
for the District of Maine.’ The opinion states the 
case. 

FIe.p, J. Thisisasuit in equity to restrain the 
defendants from using an alleged trade-mark of the 
complainant, upon certain medicines prepared by them, 
and to compel an accounting for the profits made from 
its use in their sale of the medicines; also the pay- 
ment of damages for their infringement of the com- 
plainant’s rights. 

The complainant, a corporation formed under the 
laws of New York, manufactures in that State medi- 
cines designated as *‘ Atwood’s Vegetable Physical 
Jaundice Ritters;’’ and claims as its trade-mark this 
designation, with the accompanying labels. Whatever 
right it possesses it derives by various mesne assign- 
ments from one Moses Atwood, of Georgetown, Massa- 
chusetts. The bill alleges that the complainant is, and 
for a long time previous to the grievances complained 
of was, the manufacturer and vendor of the medicine 
mentioned; that it is put up and sold in glass bottles 
with twelve panel shaped sides, on five of which in 
raised words and letters “Atwood’s Genuine Physical 
Jaundice Bitters, Georgetown, Mass.”’ are blown in 
the glass, each bottle containing about a pint, with a 
light yellow printed label pasted on the outside desig- 
nating the many virtues of the medicine, and the man- 
ner in which it is to be taken; and stating that it is 
manufactured by Moses Atwood, Georgetown, Mass., 
and sold by his agents throughout the United States. 

The bill also alleges that the bottles thus filled and 
labelled are put upin half-dozen packages with the 
same label on each package; that the medicine was 
first invented and put up for sale about twenty-five 
years ago by one Dr. Moses Atwood, formerly of 
Georgetown, Massachusetts, by whom, and his assigns 
and successors, it has been ever since sold ‘‘by the 
name, and in the manner, and with the trade-marks, 
label and description substantially the same as afore- 
said;’’ that the complainant is the exclusive owner of 
the formula and recipe for making the medicine, and 
of the right of using the same name or designation, 
together with the trade-marks, labels, and good will of 
the business of making and selling the same; that large 
sales of the medicine uuder that name and designation 
are made, amounting annually to twelve thousand 
bottles; that the defendants are manufacturing and 
selling at Portland, Me., and at other places within the 
United States, unknown to the complainant, an imita- 
tion of the medicine, with the same designation and 
labels, and put up in similar bottles, with the same, or 
nearly the same words raised on their sides, in fraud 
of the rights of the complainant and to its serious in- 
jury; that this imitation article is calculated and was 
intended to deceive purchasers, and to mislead them 
to use it instead of the genuine article manufactured 
by the complainant, and has had, and does have, that 
effect. The bill therefore prays for an injunction to 
restrain the defendants from affixing or applying the 
words ‘‘ Atwood’s Vegetable Physical Jaundice Bit- 
ters,’’ or either of them, orany imitation thereof, to 
any medicine sold by them, orto place them on any 
bottles in which it is put up, and also from using any 
labels in imitation of those of the complainant. It also 
prays for an accounting of profits and for damages. 

Among the defenses interposed are these: that Moses 
Atwood never claimed any trade-mark of the words 
used in connection with the medicine manufactured 
and sold by him; and assuming that he had claimed 
the words used as a trade-mark, and that the right to 
use them had been transferred to the assignors of the 
complainant, it was forfeited by the misrepresentation 
as to the manufacture of the medicine on the labels 
accompanying it, a misrepresentation continued by 





the complainant. 
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In the view we take of the case, it will not be neces- 
sary to consider the first defense mentioned, nor the 
second, so far as to determine whether the right to use 
the words mentioned as a trade-mark was forfeited ab- 
solutely by the assignor’s misrepresentations as to the 
manufacture of the article. It is sufficient for the dis- 
position of the case, that the misrepresentation has 
been continued by the complainant. A court of equity 
will extend no aid to sustain a claim to a trade-mark 
of an article, which is put forth with a misrepresenta- 
tion to the public as to the manufacturer of the article, 
and as to the place where it is manufactured, both of 
which particulars were originally circumstances to 
guide the purchaser of the medicine. 

It is admitted that whatever the value of the medi- 
cine possesses was given to it by its original manufac- 
turer, Moses Atwood. He lived in Georgetown, 
Massachusetts. He manufactured the medicine there. 
He sold it with the designation that it was his prepara- 
tion, ‘‘Atwood’s Vegetable Physical Jaundice Bitters,” 
and was manufactured there by him. As the medicine 
was tried and proved to be useful, it was sought for 
under that designation, and that purchasers might not 
be misled, it was always accompanied with a label, 
showing by whom and at what place it was prepared. 
These statements were deemed important in promot- 
ing the use of the article and its sale, or they would 
not have been continued by the assignees of the origi- 
nal inventor. And yet they could not be used with 
any honest purpose when both statements had ceased 
to be true. It is not honest to state that a medicine 
is manufactured by Moses Atwood, of Georgetown, 
Massachusetts, when it is manufactured by the Man- 
hattan Medicine Company in the City of New York. 

Any one has an unquestionable right to affix to 
articles manufactured him a mark or device not 
previously appropriated, to distinguish them from 
articles of the same general character manufactured or 
sold by others. He may thus notify the public of the 
origin’of the article and secure to himself the benefits 
of any particular excellence it may possess from the 
manner or materials of its manufacture. His trade- 
mark is both a sign of the quality of the article and an 
assurance to the public that it is the genuine product 
of his manufactnre. It thus often becomes of great 
value to him, and in its exclusive use the court will 
protect him against attempts of others to pass off their 
products upon the public as his. This protection is 
afforded not only as a matter of justice to him, but to 
prevent imposition upon the public. Manufacturing 
Company v. Trainer, 101 U. S. 54. 

The object of the trade-mark being to indicate, by 
its meaning or association, the origin or ownership of 
the article, it would seem that when a right to its use 
is transferred to others, either by act of the original 
manufacturer or by operation of law, the fact of trans- 
fer should be stated in connection with its use; other- 
wise a deception would be practiced upon the public 
and the very fraud accomplished, to prevent which 
courts of equity interfere to protect the exclusive right 
of the original manufacturer. If one affix to goods 
of his own manufacture signs or marks which indicate 
that they are the manufacture of others, he is deceiv- 
ing the public and attempting to pass upon them goods 
as possessing a quality and merit which another s skill 
has given to similar articles, and which his own manu 
facture does not possess in the estimation of purchasers. 
To put forth a statement, therefore, in the form ofa 
circular or label attached to an article, that it is manu- 
factured in a particular place, by a person whose manu- 
facture there bad acquired a great reputation, when in 
fact it is manufactured by a different person at a dif- 
ferent place, is a fraud upon the public which no court 
of equity will countenance. 





This doctrine is illustrated and asserted in the case 
of Leather Cloth Co. v. American Leather Cloth Co., 
which was elaborately considered by Lord Chancellor 
Westbury, and afterward in the House of Lords on 
appeal from his decree. 4 De Gex Jones and Smith, 
147, and 11 Clark’s H. of L. Cas. 523. 

In that case, an injunction was asked to restrain the 
defendant from using a trade-mark to designate 
leather cloth manufactured by it, which trade-mark 
the complainant claimed toown. The article known 
as leather cloth was an American invention, and was 
originally manufactured by J. R. and C. P. Crockett, 
at Newark, New Jersey. Agents of theirs sold the 
article in England as ‘‘Crockett’s Leather Cloth.” 
Afterward a company was formed entitled “The 
Crockett International Leather Cloth Company,” and 
the business previously carried on by the Crocketts 
was transferred to this company, which carried on 
business at Newark, in America, as a chartered com- 
pany, and at West Ham, in England, as a partnership, 
1n 1856, one Dodge took out a patent in England for 
tanning leather cloth and transferred it to this company. 
In 1857 the complainant company was incorporated, 
and the international company sold and assigned to it 
the business carried on at West Ham, together with 
the letters-patent, and full authority to use the trade- 
mark which had been previously used by it in England. 
A small part of the leather cloth manufactured by the 
complainant company was tanned or patented. It 
however used a label which represented that the arti- 
cles stamped with it were the goods of the Crockett 
International Leather Cloth Company; that they were 
manufactured by J. R. and C. P. Crockett; that they 
were tanned leather cloth; that they were patented by 
a patent obtained in 1856, and were made eitherin the 
United States or at West Ham, in England. Each of 
these statements or representations was untrue so far 
as they applied to the goods made and sold by the 
complainant. 

The defendant having used on goods manufactured 
by it a mark having some resemblance to that used by 
the complainant, the latter brought suit to enjoin the 
use. Vice-Chancellor Wood granted the injunction, 
but on appeal to the lord chancellor the decree was 
reversed and the bill dismissed. In giving his decision 
the lord chancellor said that the exclusive right to 
use a trade-mark with respect toa vendible commodity 
is rightly called property; that the jurisdiction of the 
court in the protection of trade-marks rests upon 
property, and that the court interferes by injunction 
because that is the only mode by which property of 
that description can be effectually protected. But he 
added: ‘‘ When the owner of the trade-mark applies 
for an injunction to restrain the defendant from in- 
juring his property by making false representations 
to the public, it is essential that the plaintiff should 
not in his trade-mark, or in the business connected 
with it, be himself guilty of any false or misleading 
representation; for if the plaintiff makes any material 
false statement in connection with the property he 
seeks to protect, he loses, and very justly, his right to 
claim the assistance of a court of equity.’’ And again: 
‘* Where a symbol or label, claimed as a trade-mark 
is so constructed or worded as to make or contain a 
distinct assertion which is false, 1 think no property 
can be claimed in it, or in other words, the right to 
the exclusive use of it cannot be maintained.”’ 

When the case reached the House of Lords the cor- 
rectness of this doctrine was recognized by Lord Cran 
worth, who said that of the justice of the principle no 
one could doubt; that it is founded in honesty and 
good sense, and rests on authority as well as on princi- 
ple, although the decision of the House was placed on 
another ground. 
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The soundness of the doctrine declared by the lord 
chancellor has been recognized in numerous cases. 
Indeed, it is but an application of the common maxim 
that he who seeks equity must present himself in court 
with clean hands. If his case discloses fraud or decep- 
tion or misrepresentation on his part, relief there will 
be denied. 

Long before the case cited was before the courts, 
this doctrine was applied when protection was sought 
in the use of trade-marks. In Pidding v. How, 8 Sim. 
477, which was before Vice-Chancellor Shadwell in 
1837, it appeared that the complainant was engaged in 
selling a mixed tea, composed of different kinds of 
black tea, under the name of ‘‘ Howqua's Mixture,” in 
packages having on three of their sides a printed label 
with those words. The defendant having sold tea 
under the same name, and in packages with similar 
labels, the complainant applied for an injunction to 
restrain him from so doing. An ex parte injunction, 
granted in the first instance, was dissolved, it appear- 
ing that the complainant had made false statements to 
the public as to the teas of which his mixture was 
composed, and as to the mode in which they were pro- 
cured. “It isa clear rule,’ said the vice-chancellor, 
“laid down by courts of equity, not to extend their 
protection to persons whose case is not founded in 
truth.” 

In Perry v. Truefitt, 6 Beav. 66, which was before 
Lord Langdale, Master of the Rolls, in 1842, a similar 
ruling was had. There it appeared that one Leathart 
had invented a mixture for the hair, the secret and 
recipe for mixing which he had conveyed to the plaint- 
iff, a hair- dresser and perfumer, who gave to the com- 
position the name of ‘‘ Medicated Mexican Balm,” and 
sold it as “* Perry’s Medicated Mexican Balm.” The 
defendant, one Truefitt, a rival hair-dresser and per- 
fumer, commenced selling a composition similar to 
that of plaintiff, in bottles with labels closely resemb- 
ling those used by him. He designated his composi- 
tion and sold it as ‘*‘Truefitt’s Medicated Mexican 
Balm.”’ The plaintiff thereupon filed his bill, alleging 
that the name or designation of ** Medicated Mexican 
Balm ” had become of great value to him as his trade- 
mark, and seeking to restrain the defendant from its 
use. It appeared however that the plaintiff, in his ad- 
vertisements to the public, had falsely set forth that 
the composition was ‘a highly concentrated extract 
from vegetable balsamic productions” of Mexico, and 
was prepared from ‘‘an original recipe of the learned 
J. F VonBlumenbach, and was recently presented to 
the proprietor by a very near relation of that illustri- 
ous physiologist ;’’ and the court therefore refused the 
injunction, the Master of the Rolls holding that in the 
face of such a misrepresentation, the court would not 
interpose in the first instance, citing with approval 
the decision in the case of Pidding v. How. 

In a case in the Superior Court in the city of New 
York, Fetridge v. Wells,4 Abb. Pr. 144, this subject 
was very elaborately and ably treated by Chief Justice 
Duer. The plaintiff there had purchased a recipe for 
making acertain cosmetic, which he sold under the name 
of “The Balm ofa Thousand Flowers.’’ The defendants 
commenced the manufacture and sale of a similar ar- 
ticle, which they called ‘‘The Balm of Ten Thousand 
Flowers.”’ Thecomplainant, claiming the name used 
by him as a trade-mark, brought suit to enjoin the de- 
fendants in the alleged infringement upon his rights. 
A temporary injunction was granted, but afterward, 
upon the coming in of the proofs, it was dissolved. It 
appeared that the main ingredients of the compound 
were oil, ashes and alcohol, and not an extract or dis- 
tillation from flowers. Instead of being a balm, the 
compound was a soap. The court said it was evident 
that the name was given to it and used to deceive the 
public, to attract and impose upon purchasers; that 








no representation could be more material than that of 
the ingredients of a compound recommended and 
sold as a medicine; that there was none so likely to 
induce confidence in its use, and noue, when false, 
that would more probably be attended with injurious 
consequences. Andit also said: ‘Those who come 
into a court of equity, seeking equity, must come with 
pure hands and a pure conscience. If they claim re- 
lief against the frauds of others, they must themselves 
be free from the imputation. If the sales made by the 
plaintiff and his firm are effected, or sought to be, by 
misrepresentation and falsehood, they cannot be 
listened to when they complain that by the fraudulent 
rivalry of others, their own fraudulent profits are di- 
minished. An exclusive privilege for deceiving the pub. 
lic is assuredly not one that a court of equity can be 
required to aid or sanction. To do so would be to for- 
feit its name and character.” See also Seabury v. 
Grosvenor, 14 Blatch. 262; Hobbs v. Francais, 19 How. 
Pr. 567; Connell v. Reed, 128 Mass. 477; Palmer v. 
Harris, 60 Penn. St. 156. 

The doctrine enunciated in all these cases is founded 
in honesty and good sense; it rebukes fraud and en- 
courages fair dealing with the public. In conformity 
with it, this case has no standing before a court of 
equity. The decree of the court below dismissing the 
bill must therefore be affirmed; and it is so ordered. 


es 


CONTRACT TO COMPENSATE ATTORNEY 
FOR PROCURING SETTLEMENT OF 
CRIMINAL OFFENSE. 
PENNSYLVANIA SUPREME COURT, OCT. 2, 1882. 


ORMEROD V. DEARMAN. 

The court will not enforce a contract by which an attorney- 
at-law undertakes for a contingent fee to procure a set- 
tlement of a charge of fornication with a married woman. 
CTION upon a promissory note. Defendant, an at- 

torney-at-law, set up that the note had been set- 
sled. The settlement claimed was an agreement on 
the part of the intestate of plaintiff below to allow 
the amount of the note for services in settling a charge 
of fornication against the intestate. Judgment below 
was for plaintiff, aud defendant took a writ of error. 

Parson, J. The learned judge of the court below 
in affirming the plaintiff's fifth point withdrew the 
case from the jury. The said point is as follows: 
‘That the charge against J. Dearman, proposed to be 
settled by the alleged contract, constituted a criminal 
offense against the law, und therefore not susceptible 
of settlement. The most that could be accomplished 
in such a case would be to induce the prosecutor not 
to appear and prosecute, and the alleged agreement in 
this case to pay for such services is void, as being 
against the policy of the law, and cannot be enforced, 
and the plaintiff is therefore entitled to recover.” 

The offense with which the plaintiff below was 
charged was that of fornication. The woman with 
whom it was alleged he committed said offense was 
married, and the settlement was made with her hus- 
band. The defendant, who is an attorney, alleges that 
the plaintiff agreed to give him a contingent fee of 
$2,000, provided he could succeed in settling the mat- 
ter so as to avoid a prosecution. 

We need not discuss so much of the ruling of the 
learned judge as holds that an offense of this character 
is not susceptible of settlement. That is not the ques- 
tion here. Conceding the right of settlement, the im- 
portant question arises whether a court of law will en- 
force acontract by which an attorney-at-law under- 
takes, for a contingent fee, to procure a settlement of 
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such a criminal charge, and thus preventits coming 
into court. 

The stifling of a prosecution for a criminal offense, 
even where it isa mere misdemeanor and of such a 
character as to be within the control of the parties, is 
not a proper subject of a bargain fora fee. This is es- 
pecially the case where the crime is one which concerns 
public morals. It would lower the standard of the 
profession and impair its dignity and usefulness were 
the principle contended for by the defendant to re- 
ceive judicial sanction. Its mere statement implies 
an undérstanding that some means are to be used that 
are not professional. Such contracts, if sustained, can- 
not fail in many instances to interfere seriously with 
the administration of public justice. 

There is a line of authorities which do not differ in 
this case from principle. Thus, it was held in Hatz- 
field v. Gulder, 7 Watts, 152, that ‘‘a contract founded 
upon a promise or engagement to procure signatures 
and obtain a pardon from the governor for one con- 
victed of a criminal offense and sentenced to punish- 
ment is unlawful, and cannot be enforced by an ac- 
tion.’’ It was said by Huston, J., in delivering the 
opinion of the court: “It is not necessary to say 
whether, after the whole transaction is closed, a per- 
son who incidentally paid some postage, or who, under 
special circumstances, carried a petition, the signatures 
to which were spontaneously made, may not receive 
his actual expense and daily pay. I would say it must 
be a very special case however to justify this. But 
this is not such a case, and we do not wish to see ad- 
vertisements that pardons will be obtained at the low- 
est price, nor any thing which approaches to it; and 
generally all contracts to change the course of trials, 
or the effects of trials, whether to obtain a liberation 
of a prisoner by money to the jailor, or to obtain a 
pardon by the use of money directly or indirectly, 
must be void.”” Yet it is admittedly lawful for a 
governor to pardon and for a citizen to solicit a par- 
don in a proper way. 

For a similar reason this court held, in Clippinger v. 
Hepbaugh, 5 W. & S. 315, that a contract with an at- 
torney to procure, or endeavor to procure, the passage 
of an act of the Legislature is void, as being incon- 
sistent with public policy and the integrity of our po- 
litical institutions. 

Bowman v. Coffroth, 9 P. F. Smith, 19, was an action 
by an attorney to recover compensation for his servi- 
ces before the department in procuring the discharge 
of adrafted man. It was held that the contract was 
against public policy and void, whether the compensa- 
tion for the services was fixed or contingent. 

Other cases might be cited were it necessary. Those 
referred to establish the principle that contracts which 
have for their subject-matter any interference with 
the creation of laws, or their due enforcement, are 
against public policy, and therefore void. The law 
guards with jealousy every avenue to its courts of 
justice, and strikes down everything in the shape of a 
contract which may afford a temptation to interfere 
with its due admininistration. That the case in hand 
comes within the principle referred to is too plain for 
argument. The defendant may have rendered some 
professional services to the plaintiff for which he would 
be entitled to compensation. But the contract which 
he sets up by way of defense to the note being void, as 
against public policy, the learned judge committed no 
error in directing a verdict for the plaintiff. This view 
of the case renders a discussion of the remaining as- 
signments of error unnecessary. 

Judgment affirmed. 





PLEA OF GUILTY INDUCED BY FEAR OF 
LYNCHING. ‘ 


INDIANA SUPREME COURT, 1883. 


SANDERS v. STATE OF INDIANA. 

A person accused of murder had when arraigned pleaded 
not guilty. There werethreats and danger of lynching 
which terrified him and his counsel, by reason of which 
and at the urgent solicitation of his counsel he withdrew 
his first plea and pleaded guilty and was sentenced. 
Held, that he was entitled to a new trial. 

igen for murder. The facts appear in the 

opinion. Defendant below appealed. 


N. G. Buff, J. T. Pierce and D. T. Morgan, for ap- 
pellant. 


F. 7. Hord, C. E. Matson, W. W. Carter, G. A. 
Knight, C. H. Knight and W. W. Thornton, for the 
State. 


Euuiott, J. Thisis an extraordinary case. The 
facts proved, the procedure adopted and the relief 
sought are strange and unusual. 

The facts stated and proved are these: In April, 
1878, Josephine Sanders, the wife of the appellant, was 
slain by a pistol shot; at the time she was in a room 
alone with her husband, and did not and could not 
give any account of her death; he was then and had 
been for many years addicted to the use of alcoholic 
liquor and opium to such an extent that he had proba- 
bly become insane; he was arrested shortly after the 
death of his wife; his case came on for trial; his 
counsel and many witnesses of unquestioned veracity 
testify that at the time of his trial he was insane; the 
homicide had aroused an intense feeling in the vicinity 
of the county-seat, where the killing was done, and 
the case put to trial; threats were made of lynching 
by the mob; counsel prepared an affidavit for delay, 
but feared to present it lest the mob should seize and 
hang the accused; the sheriff of the adjoining county 
came to the county-seat of Clay county and warned 
the sheriff of that county of imminent danger from an 
armed mob; a jury had been impanelled and a 
plea of not guilty entered, but so great was the threat- 
ened danger that counsel, to save, as they believed, 
their client’s life, withdrew the plea of not guilty, en- 
tered a plea of guilty, on which without evidence 
the jury returned a verdict of guilty,and a life sentence 
was immediately pronounced upon the verdict by the 
court; the accused was at once hurried to the train 
and conveyed to the State’s prison. For the purpose 
of clearly exhibiting the situation at the time the plea 
of guilty was entered, we quote from the testimony of 
the gentlemen who were then appellant’s counsel, and 
who are men of high character and undoubted integ- 
rity. One of them says: * As one of counsel, I urged 
and demanded of him a plea of guilty, with which I 
pledged myself to save his life; his counsel all con- 
curred; Sanders always denying any knowledge of the 
homicide; that they were responsible for the act of 
pleading guilty, believing at the time that it was the 
only course by which his life might be saved.’’ Another 
one of the counsel says that ‘‘the accused was be- 
wildered and refused, but finally seemed to consent, 
and at last appeared to acquiesce in letting counsel take 
their own course, that the court was agitated and 
alarmed, and recommended and advised the plea of 
guilty.”” The turnkey of the jail, the sheriff of Clay 
and the sheriff of the adjoining county concur in stat- 
ing that there was great and imminent danger of mob 
violence; one of the jurors says that there was intense 
excitement among the large crowd of people present 
at the trial; that he was himself stationed at the door 
of the court house to signal to the jail any movement 
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of the mob; that the judge was greatly excited and 
said in the evening, that he “had not drawn an easy 
breath until he had seen the train in motion with 
Sanders aboard.’’ There is much other evidence as to 
the presence of alarge number of angry and excited 
men, and it is also shown that they uttered threats of 
violence and appeared determined to seize and hang 
the appellant unless punishment was at once imposed 
upon him. 

The relief prayed is that the judgment entered upon 
the plea of guilty may be vacated and the apppellant 
put upon his trial in due form of law. 

There are strong reasous in support of the appellant’s 
prayer. All men are by our laws entitled to a fair 
trial, in absolute freedom from restraint and entire 
liberty from fear of threats and violence. It is almost 
a mockery to call that a trial, or a judicial hearing, 
which condemns an accused upon a plea of guilty 
forced from his reluctant counsel by threats of an 
angry and excited mob, and interposed because they 
believed that to proceed with a trial upon a plea of not 
guilty would result in the hanging of their client by 
lawless men. Aman who makes a promissory note 
because of fear is entitled to relief. Aman Who exe- 
cutes a deed under duress is entitled to judicial assist- 
ance. A will executed under the influence of fear 
falls before the law. ‘These are small things when 
compared with life and liberty, and yet in the eyes of 
the law they are null. If such things are null when 
procured by fear, or extorted by violence, should not a 
plea be so, when to have refused it would have been 
to put in jeopardy the life of the man arraigned upon 
acharge of felony? In many respects the facts of this 
case go far beyond that of ordinary cases of duress, for 
here the officers of the law, judge, sheriffs and jailers 
were inspired with fear of violence; counsel of age and 
experience, influenced by the appearance of danger 
which surrounded their client, secured from him a re- 
luctant acquiescence to the plea of guilty. More than 
this, the accused, if not at the time absolutely insane 
and incapable of understanding what he did, was weak 
and enfeebled in mind, and as his counsel express if, 
“lost and bewildered.”’ 

That the case made is one entitling the appellant to 
some relief is clear, but whether the law vests the 
courts with power to grant it is by no means so clear. 
Unless the law, as it exists, confers this authority, then 
the courts do no possess it. Hard as the case may be 
and grievous as may be the suitor’s situation, they can 
make no new law to fit his case. If a new law is needed 
it must come from the law-making power. 

The right to pardon is vested in the chief executive 
of the State, and this it is suggested is the source from 
which relief must be obtained in such cases as this. 
But if the courts have power to grant relief, the fact 
that the governor may pardon does not abridge a 
party’s right to appeal to the courts for assistance. The 
power to pardon does not exclude the right to hearand 
determine; both powers may concurrently exist. Nor 
is a pardon always adequate relief. An innocent man 
suffering from an illegal sentence, procured by fraud 
or extorted by violence, may desire atrial and an ac- 
quittal which shall remove from hischaracter the stain 
of guilt, and this the exercise of the pardoning power 
cannot do. To pardon isto exersise executive clem- 
ency; it isan act of mercy. An acquittal is the vindi- 
cation of a right, the award of justice. Again the ex- 
ecutive may not feel warranted in turning a con- 
demned criminal loose and, as he can grant no new 
trial, thishe must do or deny a pardon. The court 
need not discharge, but may put the accused again to 
trial. We cannot believe that the power to pardon 
was meant to cover every case of an unjust conviction, 
where the accused had, without fault on his part, not 
availed himself of the right of appeal. 








If our statute provides exclusive remedies for the 
relief of an accused, then of course these remedies 
must be pursued, and our next inquiry naturally is, 
are such remedies provided, and do they exclude all 
others? 

There is the remedy by appeal; but this cannot 
reach such a case as the one in hand. An appeal would 
have been unavailing. 

The record showed a confession; for on the face of 
the record, such the plea appeared to be, and there 
were no objections or exceptions. It is evident that 
the statutory provisions concerning appeals in criminal 
cases can have no application to a case like this. Here 
there were no errors committed in rulings on plead- 
ings or in conducting a trial. In truth there was no 
trial, and in Jaw, no confession; for a confession, like 
any other act, extorted by violence or procured 
through fear, is without effect. If then there was in 
fact no trial, and in law no plea of confession, there 
was a condemnation without either a trial or a con- 
fession by plea. If it be correct to affirm that the plea 
procured by fear is of no effect, it inevitably follows 
that the sentence was pronounced where no hearing 
was had and no guilt acknowledged. It seems clear 
therefore that the statute concerning appeals is not 
applicable, and if not applicable then it can in no sense 
be exclusive of other remedies, if any such there are. 

There is the remedy by a new trial. That cam have 
no application to a case where there was no trial. 
Again it cannot apply, because as the statute stood at 
the time of the appellant’s sentence, the motion must 
have been made before judgment, and that the record 
shows, would have been impossible in this case. No 
time intervened between the sentence and its execu- 
tion. Once more, this remedy cannot be meant for 
such a case as this, because the grounds for a new trial 
prescribed by the statute would not cover the wrong 
here committed, nor could it bring relief. 

It is obvious that a motion in arrest of judgment 
cannot be appropriate, for the face of the record is 
fair, and in appearance all the proceedings are regular. 
A motion fora venire de novo is not a statutory remedy, 
but is a recognized one borrowed from the common 
law, and it, as is sufficiently obvious, can have no ap- 
plication. 

We find then no statute applicable, and consequently 
none excluding other known and recognized remedies, 
if any such there are, not inconsistent with our Con- 
stitution and laws. 

May we look to the common law? Our statute pro- 
vides that among other laws, ‘‘the common-law of 
England, and the statutes of the British Parliament 
made inaid thereof prior to the fourth year of the 
reign of James the first (except the second section of 
the sixth chapter of forty-third Elizabeth, the eighth 
chapter of thirteenth Elizabeth, and the ninth chapter 
of thirty-seventh Henry the eighth), and which are of 
a general nature, not local to that kingdom,”’ and not 
inconsistent with the Constitution of the United 
States or of the State of Indiana, and not inconsistent 
with the National and State statutes, shall be the law of 
the State. Itis plain that no provision of the com- 
monlaw which prescribes a remedy for relieving an 
accused, who has been forced to plead in confession by 
lawless violence, can be deemed in conflict with the 
Constitution of the State or Nation; for both these in- 
struments are explicit in their commands that all ac- 
cused persons shall have a public and impartial trial, 
and shall only be condemned by due process of law. 
Nor is there any statute as we have seen, which can be 
deemed inconsistent with a common-law remedy 
which will reach a case like this. 

This common-law did not authorize the granting of 
a new trial in cases of felony. Rex v. Bertrand, 10 Cox 
O. C. 618; Harris Crim. Law, 406. The remedy of an 








94 





THE ALBANY LAW JOURNAL. 








accused in cases where the court erred as to a matter 
of law was a recommendation to pardon signed by the 
judges, and this was granted as a matter of course: 
Reg. v. Murphy, Law R., 2 P. C. 535. The remedy» 
where there was an error of fact, was by a proceeding 
called a writ coram nobis. This was a very common 
remedy in civil actions, but was seldom resorted to in 
criminal cases. Although rarely used in crimina] 
cases, we find it conceded by courts and writers to be 
an appropriate remedy in criminal prosecutions as well 
as in civil actions. Judge Cooley, ina note to Black- 
stone’s Commentaries, says: ‘‘In this chapter Sir W. 
Blackstone has considered only the modes by which a 
judgment may be reversed by writ of error brought in 
a Court of Appeal, and that this can only be done for 
error in law. There is however a proceeding to re- 
verse a judgment by writ of error in the same court, 
where the error complained of is in fact, and not in 
law, and where of course no fault is imputed 
to the court in pronouncing its judgment. This writ 
is called the writ coram nobis, or coram vobis, accord- 
ing as the proceedings are in the king’s bench or com- 
mon pleas, because the record is stated to remain be- 
fore us (the king), if in the former, and before you 
(the judges), ifin the latter, and is not removed to 
another court. In this proceeding it is of course neces- 
sary to suggest a new fact upon the record from which 
the error in the first judgment will appear; thus sup- 
posing the defendant, being an infant, has appeared 
by attorney instead of guardian, it will be necessary to 
suggest the fact of his infancy, of which the court was 
not before informed.” In the note to Jaques v. Cesar, 
2 Saund. 100, the early English cases are cited, showing 
the scope, character and effect of the writ. The com- 
mon-law doctrine is also discussed in Bacon Abridg., 
title Error; Comyns’ Digest, title Proceeding in Error; 
2 Tidd’s Practice, 1136; 7 Robinson Pr. 149; Stephen 
Pl. 118. It is recognized in many of the States as form- 
ing a part of the law. It is so held in Alabama, Hol- 
ford v. Alexander, 12 Ala. 280; in Arkansas, Adler v. 
State, 35 Ark. 517; S. C., 37 Am. Rep. 48; in Iowa, 
McKinney v. Western, etc. Co., 4 Iowa, 420; in Ken- 
tucky, Meredith v. Sanders, 2 Bibb, 101; Duff v. Combs, 
8 B. Mon. 386; Combs v. Carter, 1 Dana, 178; in Mary- 
land, Hawkins v. Bowie, 9 Gill & J. 428; Kemp v. 
Cook, 18 Md. 130; in Michigan, Zeller v. Wetherell, 6 
Mich. 46; in Mississippi, Fellows v. Griffin, 9 Sm. & M. 
362; Keller v. Scott, 2 id. 82; Land v. Williams, 12 id. 
362; in Missouri, Calloway v. Nifong, 1 Mo. 223; Ex 
parte Taney, 11 id. 661; Powell v. Gott, 13 id. 458; in 
New York, Higbee v. Comstock, 1 Denio, 352; Maher v. 
Comstock, 1 How. Pr. 175; Smith v. Kingsley, 19 Wend. 
620; in North Carolina, Roughton v. Brown, 8 Jones, 
393; in Ohio, Dows v. Harper, 6 Ohio, 518; 27 Am. Dec. 
270; in Pennsylvania, Wood's Ex’rs v. Colwell, 34 
Penn St. 92; in Tennesse, Hillman vy. Chester, 12 
Hieskell, 34; Patterson v. Arnold, 4 Cold. 364; Wynne 
v. Governor, 1 Yerg. 169 (24 Am. Dec. 448); Crawford 
v. Williams, 1 Swan, 341; in Texas, Mills vy. Alexander, 
21 Tex. 154; Moke v. Brackett, 28 id. 443; Giddings v. 
Steele, 28 id. 732; and in Virginia, Reid's Adm’r vy, 
Strider’s Adm’r, 7 Grat. 76. 

It is declared to be a part of the judicial procedure 
of the United States. Pickett v. Legerwood, 7 Pet. 144; 
Strode v. Stafford, 1 Brock. (U. S. C. C.) 162; United 
States v. Plumer, 3 Cliff. (U. S.C. C.) 1. In Pickett v. 
Legerwood, supra, it was said: ‘The cases for error 
coram nobis, are enumerated without any material 
variation in all the books of practice, and rest on the 
authority of the sages and fathers of the law.”’ Our 
text-writers agree in holding that the remedy exists, 
unless superseded or abolished by statute. Powell Ap- 
pellate Proceedings, 107; Curtis Com., § 178; Free- 
man Judg., §94. The author last named says: ‘* The 
writ of error coram nobis is not intended to authorize 





any court to review and revise its opinions; but only 
to enable it to recall some adjudication, made while 
some fact existed, which if before the court would 
have prevented the rendition of the judgment, and 
which without any fault or negligence of the party 
was not presented to the court.” 

It is suggested in the argument of the counsel for the 
State that even at common law the writ coram nobis 
had fallen into disuse in criminal cases, and should not 
be regarded as part of the common law procedure. 
All of the cases which discuss the question treat the 
rule as correctly laid down in the books of practice, 
and they all agree in declaring it applicable to criminal 
as well as civil cases. In the celebrated and bitterly 
contested case of Regina v. O'Connell, 7 Irish Law, 
261, note 357, the writ was allowed, and no question 
made as to the right of the accused to demand it. The 
case was carried by appeal to the House of Lords, 
where after a stubborn fight, the judgment of the 
Irish court was reversed; but no doubt was intimated 
as to the right of Daniel O'Connell and his associates 
to sue out the writ. O'Connell v. Regina, 11 Clark & 
F. 155, opinion, p. 252. In United States v. Plumer, 
supra, Judge Clifford examined the authorities with 
care, and held that the writ would lie in criminal as 
well as in civil cases (vide opinion, p. 59). It is true 
that the writ was denied in that case, not however 
because it was not a proper procedure in a court of 
competent jurisdiction, but because the court to which 
the application was made had no jurisdiction at all in 
criminal cases. In Adler vy. State, supra, the writ was 
held to lie in a case in some of its features remarkably 
like the present; but we will not extend the discussion 
by commenting on the cases. A somewhat carefuland 
full investigation has enabled us to find many cases 
affirming the right to the writ in both civiland criminal 
cases, where there is no statute abolishing or super- 
seding it, but none denying that it exists at common 
law and in jurisdictions where there is no overruling 
statute. 

It is held in well considered cases, that although 
there is a statute regulating proceedings in criminal 
cases, the writ is not abolished unless the statute ex- 
pressly or by implication abrogates it or supplants it 
by some other remedy. This is so held with respect to 
writs coram nobis, by Marshall, C. J., in Strode vy, 
Stafford, supra, and it is so held in Cooke, Petitioner, 
15 Pick. 234. In speaking of the claim that the writ 
coram nobis cannot exist under the statute, Cowen, J., 
said, in Smith v. Kingsley, 19 Wend. 620: ‘There is no 
statute expressly and in terms repealing its power, nor 
any which does so by necessary implication. Mere si- 
lence or omission to regulate proceedings upon such a 
writ will not operate as a repeal. The power there- 
fore remains as at common law, except as to the mere 
form coram nobis resident; because the fiction of the 
record remaining before the king himself, is gone. 
We therefore have lost the name of the writ, but noth- 
ing more. Camp v. Bennett, 16 Wend. 48.’’ This doc- 
trine is in harmony with the well-established princi- 
ple that the statutory procedure blends with that of 
the common law. Mr. Bishop says: ‘‘The statute 
must be construed by the common law and in harmony 
with it, and by the common law must its defects be 
supplied.” Statutory Crimes, sec. 366; Bishop Written 
Laws, § 142. This author also quotes with approval 
from our own case of Walker v. Staie, 23 Ind. 61, say 
ing: ** Again, where the common-law procedure has 
been to a greater or less extent superseded by statute, 
‘the old rules are,’ as observed in an Indiana case, 
‘continued in force, not inconsistent with the criminal 
code, and so far as they may operate in aid thereof.” 
There are many instances in which our court has re- 
sorted to common-law methods of procedure where the 
statute is silent on the subject. Marcus v, State, 26 
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Ind. 101; Bell v. Slate, 42 id. 335; Hardin v. State, 22 
id. 347; State v. Berdetta, 73 id. 185; 38 Am. Rep. 117; 
Wall v. State, 23 Ind. 150; Burk v. State, 27 id. 430. But 
it is useless to multiply citations; there are compara- 
tively few criminal cases that do not contain some 
reference to common-law principles. What, for in- 
stance, would be our situation upon the question of 
self-defense, is we could not look beyond our statute 
to ascertain what it is, and what the procedure is in 
cases where it isan essential element? In civil pro- 
ceedings the rule is firmly settled that there are cases 
where relief will be granted, although there is no spe- 
cific remedy provided by statute. Bigelow Frauds, 
170; 3 Whart. Crim. Law, 8222; Freeman Judg., § 99; 
Dobson v. Pearce, 12 N. Y. 156; Molyneux v. Huey, 81 
N. C. 106; Jarman v. Sanders, G4 id. 367; Huggins v. 
King, 3 Barb. 616; Stone v. Lewman 28 Ind. 97; John- 
son's Adm'rs. v. Unversaw, 30 id. 435; Nealis v. Dicks, 
72 id. 374. That courts possess inherent powers not 
derived from any statute is undeniably true. Among 
these powers are the right to correct their records so as 
to make them speak the truth, to pass upon the con- 
stitutionality of statutes, to prevent the abuse of their 
authority or process, and to enforce obedience to their 
mandates. If it were granted that courts possess only 
such rights and powers as are conferred by statute, 
they would be mere creatures of the Legislature, and 
not independent departments of the government. 
They are not mere creatures of the Legislature, but 
are co-ordinate branches of the government and in 
their sphere not subject to legislative control. Deutsch- 
man v. Town of Charlestown, 40 Ind. 449; Cooley Const. 
Lim. 114, 116; 2 Story Const. 377. 

It is our opinion that the courts have the power to 
issue writs in the nature of the writ coram nobis, but 
that the writ cannot be so comprebensive as at com. 
mon law, for remedies are given by our statute which 
did not exist at common law—the motion for a new 
trial and the right of appeal, and these very materially 
abridge the office and functions of the old writ. These 
afford an accused ample opportunity to present for 
review questions of fact, arising upon or prior to the 
trial, as well as questions of law; while at common 
law the writ or error allowed him to present to the ap- 
pellate court only questions of law. Under our sys- 
tem all matters of fact reviewable by appeal, or upon 
motion, must be presented by motion for a new trial, 
and cannot be made the ground of an application for 
the writ coram nobis. Within this rule must fall the 
defense of insanity as well as all other defenses exist- 
ing at the time of the commission of thecrime. Within 
this rule too must fall all cases of accident and sur- 
prise, or verdicts against evidence, of newly discovered 
evidence, and all like matters. 

Duress not only avoids all acts, but it also relieves 
from responsibility for crime. 1 Archbold Crim. Pr. 
52; 1 Hale P. C. 56; 1 East P. C. 70. Necessity justi- 
fies many things as against an accused; it justifies the 
discharge of a jury, although the trial has been duly 
entered on, because of the illness of a judge or juror; 
it dispenses with essential averments in indictments. 
1 Bishop Crim. Pro. 493; Beecher v. State, 32 Ind. 480; 
Mixon vy. State, 28 Am. Rep. 695. In Commonwealth v. 
Jailer, etc., 7 Watts. 366, a prisoner applied for a dis- 
charge under the provisions of a statute which en- 
titled an accused to a trial or a discharge at the second 
term of the court after his arrest. He had been 
afflicted with small-pox, and was recovering, but as 
the report says, ‘‘his aspect was so loathsome as to 
spread a general panic.”’ The application for a dis- 
charge was refused, the court saying: ‘‘Thereis no 
doubt that necessity, either moral or physical, may 
raise an invariable exception to the letter of the habeas 
corpus act. Acourt is not bound to peril life in an 
attempt to perform what was not intended to be re- 








quired of it.” Ifas against an accused, the govern- 
ment may invoke the doctrine of necessity aud com- 
pulsion, may it not be invoked by him for the purpose 
of relieving himself from a plea wrung from him by 
fear of immediate and violent death? The assistance 
asked does not go to the extent of discharging without 
a trial, but the appeal is for relief froma plea of con- 
fession and for the award of an opportunity for trial. 
The application of the appellant brings to the knowl- 
edge of the court a fact which, if known, would have 
prevented a conviction; and all the cases agree that 
where a new fact is suggested which would have pre- 
vented judgment, the accused is entitled to the writ 
coram nobis. We cannot conceive it possible—pos- 
sible, we mean, in a legal sense, and under legal prin- 
ciples—that a court, with knowledge that a plea of guilty 
is forced from a prisoner by fear of death, would im- 
prison him for life without a hearing or trial. 

Duress is a species of fraud. Mr. Bishop says: ‘‘ The 
common-law doctrine is familiar, that fraud vitiates 
every transaction into which it enters.’’ 1 Bishop 
Crim. Law, 1008. It is a principle of wide application, 
that a judgment obtained by fraud may be annulled. 
The fraud however must be as to some act in securing 
jurisdiction, or as tosomething done concerning the 
trial or the judicial proceedings themselves; the rule 
has no application to cases of fraud in the transac- 
tion, or matters connected with it, out of which the 
legal controversy arose. Bigelow thus states the rule: 
“The fraud referred to must consist either in facts re- 
lating to the manner of obtaining jurisdiction of the 
cause, to the mode of conducting the trial, or to the 
concoction of the judgment, or in facts not actually or 
necessarily in issue at the, former trial.’’ Bigelow 
Frauds, 175. ‘* Fraud,” said DeGrey, C. J., in Rew v. 
Duchess of Kingston, 20 How. St. Trials, 355, 544, ‘is 
an extrinsic, collateral act; which vitiates the most 
solemn proceedings of courts of justice. Lord Coke 
says, it avoids all judicial acts, ecclesiastical or tem- 
poral.’’ There is indeed no diversity of opinion as to 
the effect of the fraud, for itis agreed on all sides, as 
stated by Mr. Freeman, in speaking of judgments, 
that ‘‘ Upon proof of fraud or collusion in their pro- 
curement they may be vacated at any time.’’ While 
there is entire harmony upon this point, there is some 
diversity of opinion as to whether a judgment can be 
collaterally impeached for fraud. Freeman Judg., §§ 
99, 132; Wiley v. Puvey, 61 Ind. 457. In his discussion 
of this subject Mr. Bishop says: “In criminal cases, 
there is no question that when fraud is practiced at 
the trial by the prosecutor, producing a conviction, a 
new trial will be granted on the prayer of the defend- 
aut.”’ 1 Bishop Crim. Law, § 1009. As against the ac- 
cused the rule goes much further, for it is held that if 
the judgment of acquittal is obtained through his 
fraud it isan absolute nullity. 1 Archbold Crim. Pr. 
352, cases cited inn; 1 Whart. Crim. Law, § 546; 1 
Bishop Crim Law, § 1010; 3 Whart. Crim. Law, § 3222; 
Commonwealth vy. Duscom, 111 Mass. 404; Common- 
wealth vy. Alderman, 4 id. 477; Halloran vy. State, 80 Ind. 
686; Watkins v. State, 68 id. 427; 34 Am. R. 273. In 
the case under consideration the fraud, it is true, is 
not that of the prosecutor, but it is such a fraud as de- 
prived the appellant of the constitutional right toa 
fair trial by an impartial jury, and surely this entitles 
him to some relief, and under the elementary maxim, 
that “there is no right without a remedy,” there must 
be some power to grant relief, and some remedy by 
which it can be secured. The practice in cases similar 
to this is unsettled (we have found no case exactly 
like it), and we think that the rule indicated by Mr. 
Bishop is the correct one. ‘*‘When a proceeding,” 
says this author, “is entirely fraudulent, having 
nosound part whatever, there is no collateral or 
direct effect to be given it; itis as though it had not 
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been; only a party to the fraud is not permitted to 


rely on this imperfection. But practically most 
frauds relate only to some particular in the proceed- 
ing, not vitiating therefore the whole.” 1 Bishop 
Crim. Law, § 1011. The fraud in this case extends 
only to the plea and subsequent proceedings, and the 
appellant may therefore be rightly put to trial upon 
the original indictment. 

It isthe general rule, that in order to sustain a 
verdict in acriminal case, there must bea plea. In 
Johnson v. People, 22 Ill. 314, it is said: “ But it is 
believed that the practice is uniform, both in England 
and this country, in requiring the formation of an 
issue to sustain a verdict. Without it there is noth- 
ing to be tried by the jury.”’” Yundt v. /eople, 65 Ill. 
372; Hoskins vy. People, 25 Am. R. 433. This is the 
doctrine of our own cases. Tindall v. State, 71 Ind. 
314; Graeter v. State, 54 id. 159; Fletcher v. State, 
id. 462. The rule goes so far as to require that an 
arraignment is essential, and that until there has been 
an arraignment, the case is not ripe for trial. Fletcher 
v. State, supra; Weaver v. State, 82 Ind. 289; Regina 
v. Fox, 10 Cox C. C. 502. 

No jeopardy attaches until the case is ripe for trial 
and the trial actually entered upon; and here the case 

yas not ripe for trial, because the plea extorted from 
the appellant was null, and he was therefore not in 
legal jeopardy. The proceeding adopted by the ap- 
pellant is in its general features, and in its consequen- 
ces, closely analogous to a motion for a new trial, and 
as a defendant, who takes a new request, cannot claim 
that the finding set aside constitutes a prior jeopardy, 
he cannot do so ina proceeding like this. Veatch v. 
State, 60 Ind. 291. 7 

We do not deem it necessary to discuss the question 
of the appellant’s insanity at the time the plea of guilty 
wasentered. There are cases holding that such a 
cause will support a motion for a writ coram nobis, or 
some proceeding of like character. Adler v. State, 
supra; State v. Putten, 10 La. Aun. 299; 1 Whart. Crim. 
Law, 52, note r; 1 Bishop Crim. Law, § 396, auth. n.; 
McClain v. Davis, 77 Ind. 419. All we deem it neces- 
sary to say on this point is, that if the court below has 
determined this question before receiving the plea, an 
appellate court should be slow to interfere, if it indeed 
should interfere at all, and should only do so upon 
clear and convincing evidence. The question of the 
appellant’s capacity is however a circumstance of im- 
portance to be taken into consideration, in connection 
with his conduct when a plea was entered, as this was, 
under circumstances threatening great and immediate 
peril. Ewell Lead. Cas. 771. 

The case comes to us upon uncontradicted evidence 
that the plea of guilty was not the voluntary act of 
the accused, but was induced by fear of violence. 
There is no necessity therefore for another trial upon 
this issue of fact. The fact of the existence of unlaw- 
ful a violent compulsion, which deprived the appellant 
of freedom of will and liberty of action 1s settled, and 
settled without contrariety of evidence or conflict of 
testimony, and upon that issue nothing remains for 
trial. With the undisputed facts before us, the only 
course open to us is to pronounce judgment of law 
upon the facts thus established. If the State had 
made an issue of fact, or offered opposing evidence, 
then another trial would have been necessary. It is 
no doubt true that the State may make an issue of 
fact by controverting the allegations in the motion of 
the accused, or by offering opposing evidence, and in 
the event that an issue of fact is joined or presented 
it is to be tried as other issues of fact are tried. Where 
however as here, the State offers no evidence, and 
makes no denial, and the evidence of the accused is 
uncontroverted, there is no necessity fora trial. We 
have decided the case upon the motion and evidence 








adduced in its support, and not upon the demurrer to 
the complaint. 

Judgment reversed. with instructions to vacate the 
judgment upon the indictment against the appellant; 
to permit him to withdraw the plea of guilty, and 
plead to the indictment; to put him upon trial in due 
form of law upon the indictment preferred against 
him, and for further proceedings in accordance with 
this opinion. 

The clerk will issue the proper order for the return 
of the appellant 





STATES CIRCUIT COURT 
ABSTRACT.* 

EVIDENCE— JUDICIAL NOTICE OF TREATY.— This 
court takes judicial notice of the public treaties be- 
tween the United States and foreign countries. Where 
a citizen of France has, in compliance with the trade- 
mark laws of the United States, duly registered a 
trade-mark, he need not, in bringing an action against 
acitizen of Louisianafor violation of his rights in 
such trade-mark, allege that there is in force a treaty 
between the United States and France affording priv- 
ileges in France to citizens of the United States sim- 
ilar to those given by the trade-mark laws of the 
United States. U.S. Cir. Ct., E. D., Louisana, Jan. 
1883. Lacroix v. Sarrazin. Opinion by Pardee, J. 

PATENT—UNSIGNED BY COMMISSIONERS AND SECRE- 
TARY OF INTERIOR INVALID—SUCCESSOR IN OFFICE 
CANNOT SIGN.—A valid patent must be signed by the 
commissioner of patents and the secretary of the in- 
terior. If signed by the commissioner and not by the 
secretary, the patent is a nullity, though the omis- 
sion be accidental. In such case the patent cannot be 
sustained by the production of the record of the 
patent-office showing a complete patent, since a per- 
fect record of an imperfect patent cannot prove 
the grant. A patent accidentally issued without the 
signature of the secretary of the interior cannot be 
amended in that particular by his successor in office. 
Nor does it make any difference that the same person 
was “acting” secretary of the interior under both 
administrations, and signed the patent in that capac- 
ity. The statute has required the patent to be attested 
by certain signatures, and the omission of one is as 
fatal as the omission of both. A similar omission was 
held fatal to aland patent in McGarrahan v. Mining 
Co., 96 U. S. 316, and to a mortgage in Goodman y. 
Randall, 44 Conn. 321. In the former case the court 
said: ‘‘ Each and every one of the integral parts of 
the execution is essential to the perfection of the pat- 
ent. They are of equal importance under the law, and 
one cannot be dispensed with more than another. 
Neither is directory, but all are mandatory. The ques- 
tion is not what, in the absence of statutory regula- 
tions, would constitute a valid grant, but what the 
statute requires; not what other statutes may prescribe 
but what this does. Neitherthe signing nor the seal- 
ing nor the countersigning can be omitted any more 
than the signing or the sealing or the acknowledg- 
ment by a grantor, or the attestation by witnesses, 
when by statute such forms are prescribed for the due 
execution of deeds by private parties for the convey- 
ance of land. It has never been doubted that in 
such cases the omission of any statutory requirements 
invalidates the deed.’’ U. S. Cir. Ct., E. D., Michigan, 
March 5, 1883. Marsh v. Nichols. Opinion by Brown, 
J. 

PLEADING—ALLEGING CORPORATE EXISTENCE UN™ 
NECESSARY.—In an action brought by a corporation it 
is not necessary to allege that it is a corporation; it is 
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sufficient if the name be stated at the commencement 
of the narration, since the plaintiff need only prove 
the material allegations of his declaration. Non constat 
why there should be required proof of the existence of 
plaintiff corporation, not averred and not challenged 
by the defendant. In Federal courts the existence of 
foreign and domestic corporations alike can be denied 
only by a special plea in abatement or bar, or notice. 
The pleading of the general issue in an action of as- 
sumpsit by a foreign corporation admits the corporate 
existence, and evidence should be received to estab- 
lish the cause of action without proof, but not to,show 
want of corporate capacity to sue. Woolf v. Steam- 
boat Co.,7 C. B. 103; Conard vy. Atlantic Ins. Co., 1 
Pet. 450; Society of the Gospel v. Powlit, 4 id. 500; 
Garton v. Union City Nat. Bank, 34 Mich. 279; Bank 
of Havana v. Magee, 20 N. Y. 355, 362; Schuetzen- 
Bund v. Agitations-Verein, 44 Mich. 313. U.S. Cire. 
Ct., W. D., Michigan, June 30, 1882. Union Cement Co. 
v. Noble. Opinion by Withey, J. 


TAXATION—OF NATIONAL BANK SHARES—JURISDIC- 
TION—OF FEDERAL CouRT.—(1) It is not sufficient to 
invalidate the taxation of National bank shares to 
show that in the case of a single State bank, the shares 
of which are subject to a like taxation, the assessors, 
either by mistake or intention, have shown favor. 
The system of assessment of bank shares, owing to the 
fact that the shares of different banks are differently 
rated, must necessarily be imperfect, and the law does 
not require absolute accuracy. It was the intention 
of Congress to prevent the State by hostile legislation, 
and the taxing officers by a hostile rule, from discrim - 
inating against National banks; to place all bank 
shares, State and National, on acommon level. Where 
the shareholders have the same rights as other indiv- 
iduals taxed for moneyed capital, they should look to 
the statutes of the State for relief. (2) Where a party, 
who is entitled to sue in the Federal courts, transfers 
his cause of action to another who has the same right, 
the fact that the transfer was made for an inadequate 
consideration will not invalidate it, so long as the 
legal title is transferred. (3) Ifa party is the honest 
owner of,a claim which he is entitled to enforce in the 
Federal courts, his right should not be defeated by 
proof that the claim was at one time composed of 
severa! separate and distinct items of less than $500 
each. U.S. Cir. Ct., N. D., New York, Feb. 1883. 
Stanley v. Supervisors of Albany. Opinion by Coxe, J. 





———— 


NEW JERSEY SUPREME COURT ABSTRACT. 
NOVEMBER TERM, 1883.* 

CORPORATION— LEGISLATIVE RELEASE FROM CON. 
DITIONS OF FRANCHISE—TURNPIKE COMPANY.—Duties 
required by an act of incorporation are in the nature 
of conditions annexed to the grant of the franchise. 
Such conditions may be precedent or subsequent, and 
like other conditions may be waived or released by the 
power granting, or anew grant may be made free from 
any limitation or condition by thesame power. In ac- 
cordance with well-settled rules, the intent to waive 
or release conditions, or to make sucha new grant 
must be expressly declared or plainly to be inferred 
from some act of the granting power. Londonvy. Van- 
acker, 1 Ld. Raym. 496; Angell and Ames, Corp., § 777 
(9th ed.); Lumbard v. Stearns, 4 Cush. 60; People v, 
Kingston, ete., Turnpike, 23 Wend. 193; People v, 
Manhattan Co., 9 id. 351. Accordingly, held, that a 
cofdition contained in the charter of a turnpike com- 
pany requiring the road thereby authorized to be im- 
proved in a certain mode before tolls could be exacted, 
was discharged by a supplementary act, giving power 








*Appearing in 15 Vroom’s (44 N. J. Law) Reports. 





to take tolls in a new mode inconsistent with that 
previously prescribed, and plainly justifying the infer- 
ence that there was a legislative intent either to ac- 
knowledge the previous performance of the conditions 
or to waive the same. Slate of New Jersey v. Godwins- 
wille and Paterson Macadamized Road Co. Opinion by 
Magie, J. 

SALE—FOR CASH — PAYMENT MAY BE WAIVED— 
TITLE.—The condition of prepayment on a sale for 
cash may be waived by the vendor, so as to pass the 
title in the vendee. Ona sale for cash, the property 
being delivered, the vendee failed to pay on demand; 
the vendor thereupon took out an attachment against 
his property for the price of the article so sold. Held, 
an affirmance of the sale and a waiver of the condition 
of payment before the vesting of the title. In Morris 
v. Rexford, 18 N. Y. 552, the transaction was a bargain 
and sale of goods for cash, and the vendee took pos- 
session, but failing to pay the price, the ggods were 
replevied by the vendor; and it was decided this con 
duct was a disaffirmance of the sale and was a bar toa 
subsequent action for the purchase-money, the court 
saying: “A vendorof goods on asale and delivery 
upon cash terms, if he fails to get payment, may con- 
sider the delivery absolute and rely on the responsi- 
bility of the vendee, or he may disaffirm and reclaim 
his property. But he cannot do both of these things. 
The remedies are not concurrent, and the choice be- 
tween them once being made, the right to follow the 
other is forever gone. The law tolerates no such ab- 
surdity as a seizure of goods by a person claiming that 
he has never sold them, and an action by the same 
person, founded on the sale and delivery of the same 
goods, for the recovery of the price.’’ Ieller v. Elliott. 
Opinion by Beasley, C. J. 

STATUTE—CONSTRUCTION OF.—Clear and unambigu- 
ous expressions of intention, in a statute, will control 
aliteral interpretation which is inconsistent with 
other and overruling provisions in the same statute. 
This is not guessing at legislative intention, in op- 
position to the words they have used, but giving effect 
to a purpose so manifest that no one can doubt it. The 
principle which will guide a court in such cases is well 
stated in Rex vy. Poor Law Commissioner, 6 Ad. & E. 
7, where it is said: ‘It isso important for the court, 
in construing modern statutes, to act upon the prin- 
ciple of giving full effect to their language, and of de- 
clining to mould that language, in order to meet either 
an alleged inconvenience or an alleged equity, upon 
doubtful evidence of intention, that nothing will in- 
duce me to withdraw the case from the operation of a 
section which is within its words, but clear and unam- 
biguous evidence that so to do is to fulfill the general 
intent of the statute, and also that to adhere to the 
literal interpretation is to decide inconsistently with 
other and overruling provisions of the same statute. 
Where the evidence amounts to this, the court may 
properly act upon it.’ Wellman v. Bergmann. Opinion 


by Scudder, J. 
Pee eee 


NEW JERSEY COURT OF ERRORS 
ABSTRACT. 
NOVEMBER TERM, 1882.* 
EXECUTION—TITLE TO CHATTELS SOLD UNDER— 
IRREGULARITIES BEFORE AND AT SALE.—(1) The title 
of the purchaser of chattels at a sheriff's sale is not 
affected by mere irregularities of the sheriff in making 
the levy or advertising the sale. (2) Sale of goods not 
at the time in the presence, or within easy access 
of bidders, or selling en masse, instead of in detail, 
chattels which may properly be separated, are grounds 
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for setting aside such sale at the instance of interested 
parties. In some of the States the rule is adopted 
holding sales under such circumstances absolutely 
void, conveying no title to the purchaser. Klopp v. 
Witmoyer, 43 Penn. St. 219; Bennett's Branch Co, 
Appeal, 65 id. 242; Linnendoll v. Terhune, 14 Johns. 
222; Sheldon v. Soper, id 352; Cresson v. Stout, 17 id. 
116; Hermann on Ex., §$ 216, 217. Sales of goods which 
cannot be seen or examined by bidders or at once de- 
livered to purchasers, must as a rule result in a sacri- 
fice of the interests of defendants and creditors. Sales 
made by massing quantities of goods and of different 
sorts, must be attended with like results. Both prac- 
tices must antagonize any policy for the protection of 
general creditors of the debtor against fraudulent sales 
under the forms of law. If a sheriff may, at his dis- 
cretion, so conduct sales, general creditors are ob- 
viously put at the mercy of the debtor and a single 
creditor. Such sales are violative of well-recognized 
rules controlling the conduct of official sales; butas 
circumstances may, aud sometimes do make excep- 
tional cases, the error of the adjudications referred to 
isin holding sales obnoxious to these objections as 
absolutely void. If void, no title passes to the pur- 
chaser; and as title rises no higher than its source, in- 
nocent purchasers could be in no better condition; 
while in fact the courts protect innocent purchasers. 
The true rule is that the sales are voidable only by 
direct application, within reasonable time to the court 
whose process has beeu misused; or in equity, by those 
entitled to make the contest. Boylan v. Kelly. Opin- 
ion by Knapp, J. 


MUNICIPAL CORPORATION—EMINENT DOMAIN—DEFI- 
NITION—'* OWNER’’—MORTGAGEE NOT—STATUTE.—The 
charter of Elizabeth requires that in laying out and 
opening streets compensation must be made to the 
owner or owners of lands and real estate taken for the 
improvement. Held, that this does not require com- 
pensation to be made to mortgagees specifically; that 
the compensation is to include the value of all the 
interests burdened by the public easemeut, and is to 
be paid to the owner of the land if no other claimant 
intervenes, and if in any case, such owner ought not 
in equity to receive the whole, timely resort must be 
had to the court of chancery, which will see to the 
equitable distribution of the fund. See MelIntyre v. 
Easton and Amboy R. Co., 11C,. E. Gr. 425; Wheeler 
v. Kirtland, 12 id. 534; Bright v. Platt, 5 Stew. Eq. 
362; Astor v. Miller, 2 Paige, 68; 8. C. (sub nom. Astor 
v. Hoyt), 5 Wend. 603. The term ‘*‘ owner,” as applied 
to real estate, is undoubtedly one of variable meaning. 
Thus in contracts of insurance, it has received much 
latitude of interpretation, so as to embrace persons en- 
titled to particular estates and equitable interests, 
where such construction was necessary to preserve the 
validity of the policy, or prevent the forfeiture of 
rights under it. Mayon Ins., § 285. Likewise in 
statutes providing compensation to owners for lands 
taken for public use, where the Constitution required 
that special interests should be paid for, similar scope 
has also necessarily been given to the language, in 
order to render the acts consistent with the funda- 
mentallaw. Thusin Ellis v. Welch, 6 Mass. 246, and 
Parks v. Boston, 15 Pick. 198, it was held to include 
every person having a valuable vested interest in 
land, capable of being damnified by the laying out ofa 
street, because a narrower construction would have 
infringed upon the Constitution of the Common- 
wealth. But in Watson v. New York Central R. Co., 
47 N. Y. 157, where upon the same principle it was 
urged that the phrase ‘owners of land’”’ should em- 
brace judgment creditors of the legal owner, the court 
refused to construe it so broadly, because the rem- 
edies of such creditors against the land were supposed 





to be subject to legislative supersedure, by the power 
of eminent domain, without compensation. In this 
case at bar the courtapplies the primary rule that in 
statutes aud contracts words are to be received in 
their common acceptation. According to this ac- 
ceptation, a mortgagee of land is not the owner, as has 
been frequently adjudged in this State. Wade v. Mil- 
ler, 3 Vroom, 296; Shields v. Lozear, 5 id. 496; Kircher 
v. Schalk, 10 id. 335. Crane v.City of Elizabeth. Opinion 
by Dixon, J. 


RECORD— UNRECORDED MORTGAGE VALID AS TO 
JUDGMENT CREDITOR WITH NOTICE.—If a judgment 
creditor have notice of a prior unregistered mortgage, 
it is of the same effect, as to him, asif it were regis- 
tered. If asin this case, it be registered subsequent 
to the entry of judgment, such registration will relate 
back to the time of its execution and delivery, of which 
the judgment creditor had notice. Priest v. Rice, 1 
Pick. 164; Jackson v. Van Valkenburgh, 8 Cow. 260; 
Jackson v. Winslow, 9 id. 13. There must be such 
actual notice, or fraud, to change the priority of the 
first registry under the statute. Where there is no 
fraud shown, the fact that the judgment creditor 
knew that a mortgage was intended and being pre- 
pared, will not deprive him of the right which a cred- 
itor has to secure a just debt by greater vigilance and 
promptness. Cushing v. Hurd, 4 Pick. 252; Warden 
v. Adams, 15 Mass. 233. After he knows of the execu- 
tion of the mortgage, it is too late for him to begin his 
race of vigilance. Morris v. White. Opinion by Scud- 
der, J. 


SAVINGS BANK—BILL AGAINST DIRECTORS BY DE- 
POSITORS—JOINDER OF PARTIES.—Several depositors 
inasavings bank cannot join in a bill against the 
directors, onthe ground that they were severally in- 
duced by the false publications of such directors to 
put their money in such institution, the same proving 
tobe insolvent, such cause of complaint not being 
joint. Nor can such depositors proceed in their own 
right, without making the corporation a party, to call 
the directors to account for the loss of the capital of 
the bank by the neglects and misconduct of such 
officers, such bank being the person primarily injured 
by such cause. In Jones vy. Garcia Del Rio, 1T. & R. 
297, some of the holders of scrip or shares of a loan 
which was to be secured by bonds of the Peruvian 
government, filed a bill in behalf of themselves and 
others against the defendants as the agents of such 
government on the ground of the alleged misrepresen- 
tations and fraud of such agents in obtaining such 
subscriptions. The prayer of the bill was to have the 
moneys thus paid returned. But Lord Eldon, on a 
motion to dissolve an injunction which had issued on 
an ex parte application, declared ‘that the plaintiffs, 
if they hadany demand atall, had each a demand at 
law, and each a several demand in equity; that they 
could not file a bill on behalf of themselves and the 
other holders of scrip, and as they were unable to do 
that, they could not, having three distinct demands, 
file one bill.’’ See also Conway v. Halsey, 15 Vroom, 462. 
Chester v. Halliard. Opinion by Beasley, C. J. 


—_q—__—_—_ 


MAINE SUPREME JUDICIAL COURT 
ABSTRACT.* 
ADMINISTRATION--ADMINISTRATOR MAY NOT WAIVE 
STATUTE OF LIMITATION.—A Maine statute provides 
that no action against an administrator on a claim 
against the estate shall be maintained unless com- 
menced within two years and six months after notice 
is given by him of his appointment. Held, that this 
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statute is a conclusive bar to and practical extinguish- 
ment of claims not prosecuted within the time limited ; 
that an administrator cannot waive it, but is bound 
to plead it; that no promise on his part can revive a 
claim thus barred, or prevent its barring an action not 
commenced within the appointed time. Scott v. 
Hancock, 13 Mass. 162; Brown v. Anderson, id. 201; 
Thompson v. Brown, 16 id. 172; Emerson v. Thomp- 
son, id. 429; Heard v. Meader, 1 Me. 156; Manson v. 
Gardiner, 5 id. 108, 115; Parkman vy. Osgood, 3 id. 17: 
19; McLellan v. Lunt, 11 id. 150; Nowell v. Bragdon, 14 
id. 324-5; Thurston v. Lowder, 47 id. 72, 76; Waltham 
Bank v. Wright, 8 Allen, 122; Bacon v. Pomeroy, 104 
Mass. 585; Hodgdon vy. White, 11 N. H. 208; Wood on 
Lim. 389, and cases in note 5; 3 Will. Ex. (6th Am. ed.) 
1904, note q, 2061, note u, where the authorities in the 
different States are collected. In carrying out the 
logical consequences of this peremptory statute bar, it 
has been held that an action of debt, commenced after 
the lapse of the statutory limit, to revivea judgment 
recovered within itis barred. McLellan y. Lunt, 11 
Me. 150; Pettengill v. Patterson, 39 id. 498; that a 
petition for a license to sell real estate on aclaim 
barred, will not be granted, Nowell v. Nowell, 8 Me. 
220; Lamson v. Schutt, 4 Allen, 359; that if granted, it 
is void, since no lien of the creditor would remain on 
the real estate, of which the creditor could avail him- 
self. Aiken v. Morse, 104 Mass. 277; Tarbell v. Parker, 
106 id. 347; that a levy under a judgment, recovered on 
an action commenced after the limited period, is void 
as to all persons except the administrator who suffered 
it. Thayer v. Hollis, 3 Met. 369; Amoskeag Manfg. 
Co. v. Barnes, 48 N. H. 25, 29; that a sum paid by the 
administrator to satisfy a judgment thus recovered 
would not be allowed in his official account. Hodgdon 
v. White, 11 N. H. 216; that no disability of the 
claimant, as by infancy, during the period prescribed, 
will prevent his claim, if due and payable, from being 
barred. Hall v. Bumstead, 20 Pick. 2, 8; and finally it 
would seem that in the absence of any statutory pro- 
visions excusing the delay. or new assets, no remedy 
exists for the claimant who has failed to avail himself 
of his rights during the statute period, whatever may 
have been the reasons therefor. Packard v. Swallow, 
29 Me. 458. Littlefield v. Eaton. Opinion by Vir- 
gin, J. 

[Decided March 10, 1883.] 


LIMITATIONS—ATTACHING CREDITOK—MAY SET UP. 
—Where a subsequent attaching creditor has obtained 
leave of court to defend the suit of a prior attaching 
creditor he may set up the statute of limitations asa 
ground of defense., Sawyer v. Sawyer. Opinion by 
Walton, J. 

[Decided March 24, 1883.] 


TRUST—TRUST PROPERTY NOT ATTACHABLE FOR 
TRUSTEE’S DEBT—TRUSTEE MINGLING TRUST FUNDS 
WITH HIS OWN.—(1) It is ageneral rule in equity, that 
trust property is not liable to attachment for the 
debt of the trustee, even in cases where the land at- 
tached stands of recerd in the name of the trustee, and 
the attaching creditor has not, prior to his attachment, 
any knowledge or notice of the trust; equity will en- 
join against the attachment. See Buffum v. Buffum, 
49 Me. 108; Ayers v. Hewett, 19 id. 281; Warren v. Ire- 
land, 29 id. 62; Carter v. Porter, 55 id. 337, 343; Stanley 
v. Perley, 5 id. 369; Emerson v. Littlefield, 12 id. 148; 
Woodward vy. Sartwell, 129 Mass. 210. Says the court, 
in Williams v. Fullerton, 20 Vt. 346, ‘*‘ The general rule 
that trust property is not liable to be levied upon and 
sold for the debt of the trustee, will hardly be questioned 
by any one.’’ The remarks by the same court in Hackett 
v. Callender, 32 Vt. 97, are valuable enough to be 
quoted. Itis there said: ‘‘The is an obvious differ- 





ence in the equities of a subsequent bona fide purchaser 1 


of land without notice of a trust, and of a creditor 
who attaches to secure an antecedent debt. The pur- 
chaser advances his money to buy the land. He gives 
a new consideration. He parts with a new value upon 
the credit of the apparent record title. The attach- 
ing credit merely seeks to secure an old debt. He 
advances nothing upon the strength of the record 
title. He is not made worse by relying uponit. The 
omission of the real owner to record his deed has not 
been the means of depriving him of any value. It is 
for these reasons that courts generally have treated 
them as standing upon equities materially different.” 
To the same effect see the following cases: Bostick v. 
Keizer, 4 J. J. Marsh. 597; Manley v. Hunt, 1 Ohio, 
257; Vandermark v. Tucker, 21 Kan. 263; Plant v. 
Smythe, 45 Cal. 161; Ells v. Tousley, 1 Paige, 280; Pad- 
gett v. Lawrence, 10id. 170; Moyer v. Hinman, 3 Ker. 
180; Arnold v.Patrick,6 Paige,310; McCann v.Taylor,10 
Md. 418; Elliott v. Armstrong, 2 Blackf. 198; Baker v. 
Copenbarger, 15 Ll. 103; Davis v. Garrett, 3 Ired. 457; 
Piatt v. Oliver, 2 McLean, 267; Cox v. Milner, 23 Ill. 
476; Savery v. Browning, 18 lowa, 246; Reed v.Ownby, 
44 Mo. 204. Drake Att. (6 ed.), § 234. Most of the 
English cases support the same view. Laughton v. 
Horton, 1 Hare, 549; Loge v. Lyseley, 4 Sim. 70. 
Among the effective decisions upon the subject-matter 
is Whitworth v. Gaugain, 3 Hare, 416. In that case 
Shadwell, V. C., draws his distinction between the 
right of the purchaser and that of the creditor: ‘In 
one case the party contracts for a specific thing—in 
the other he merely takes a judgment, that gives him 
nothing more than a right to that which belongs to his 
debtor.’’ (2) The mere act, by a trustee, of mingling 
trust money with his own money, by depositing the 
different moneys in abank in his individual name, 
with nothing done by the banker to distinguish the 
trust money from the individual money, does not 
necessarily prevent an identification of the trust fund. 
Equity will undertake to disentangle the accounts, 
and give to the cestui que trust the portion that be- 
longs to him. If atrustee commingles trust money 
with money of his own, and afterward separates from 
the common fund a proper portion of it as the property 
of the cestui que trust, and with such portion of the 
fund, purchases real estate in his own uame, the trust 
becomes impressed upon and attaches to the money 
thus set aside and the realestate purchased with such 
money. A trustee need not purchase property with 
the very dollars received from the trust fund, nor give 
any notice to the cestui que trust of the purchase, nor 
make any delivery to him, in order to create a trust 
estate. If he uses or loses the trust fund, he may 
afterward, by some proceeding or act of his own, sub- 
stitute his own money therefor, and the substituted 
money will be subject to the same trust that was im- 
posed upon the money by the trustee used or lost. This 
doctrine has lately undergone a most exhaustive and 
masterly examination in England in the case of 
Knatchbull v. Hallett, L. R., 13 Chan. Div. 696. And 
that case, in turn, and its doctrines have been elabor- 
ately considered and emphatically endorsed in the 
later case of National Bank v. Insurance Co., 104 U. S. 
54. See also Van Allen v. American Bank, 52 N. Y. 1; 
Martin v. Funk, 75 id. 134; People v. Merchants and 
Mec. Bank, 78 id. 273; 1 Perry Trusts, § 105. Houghton 
v. Davenport. Opinion by Peters, J. 

{Decided April 17, 1883.] 


—_——_—___——_. 


FINANCIAL LAW. 
BANK—LIMIT OF AUTHORITY OF CASHIER~—RATIFI- 
CATION—EVIDENCE—STATUTE OF LIMITATION. —(1) The 
cashier of a bank, as such, hasno power to accepta 
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note signed by two parties only, in payment and dis- 
charge of a note upon which another party was also 
bound with the two, so as to release such third party 
from his indebtedness to the bank. Such an act does 
not fall within the well-known range of powers and 
duties naturally and necessarily pertaining to the 
office of cashier. He cannot, virtute officii, release a 
surety upon a note even though the bank holds other 
security to which it might resort, normake collateral 
contracts or agreements of any kind. But where a 
cashier does make such an agreement, and the presi- 
dent and directors afterward approve of it, such ap- 
proval renders it the act of the bank. (2) In an action 
by a bank against an executor to recover on certain 
promissory notes to which his testator was a party, 
declarations made to the president of the bank, by the 
defendant, within three years before suit brought, that 
he was at all times ready and willing to pay the 
amount ascertained to be due to the plaintiff from his 
testator’s estate; that after the bank had gotten out 
of the surviving partners of the firm of which his tes- 
tator had been a member, all that it could, he would 
pay the balance of the indebtedness; that he, as ex- 
ecutor, was liable for all that could not be gotten out 
of the surviving partners; that the claim was just, but 
that he did not want to pay itin his own wrong, or 
assume the responsibility of having to pay it over again 
to the heirs and representatives of his testator, amount 
to a sufficient acknowledgment of the debt to remove 
the bar of statute of limitations. Maryland Ct. of 
App., Feb. 1, 1883. Ecker v. First National Bank of 
New Windsor. Opinion by Miller, J. (59 Md. 291.) 


BILL OF EXCHANGE— LIABILITY OF DRAWER TO 
DRAWEE—INDORSEMENT — BEFORE ACCEPTANCE.— (1) 
If the drawee of a bill of exchange is without funds of 
the drawer, and pays the bill, he is entitled to be re- 
imbursed by the drawer; and if there are several 
drawers, part of whom are securities for the others, all 
are alike liable to reimburse the drawee in the absence 
of any understanding to the contrary. The principle 
is thus stated in Nelson v. Richardson, 4 Sneed, 307: 
The surety drawer of a bill of exchange becomes 
chargeable with every obligation and liability which 
the law imposes upon the principal, as well those that 
are implied by law as those that are expressed; and 
this is so in regard to all the parties, the drawee or ac- 
ceptor no less than the payee indorsee or holder of the 
bill. When the drawee pays the bill without funds of 
the drawers, the relation between the parties is re- 
versed; the drawee, instead of beinga debtor, becomes 
the creditor of the drawer for the money advanced, 
and may recover the same of such surety drawer, not 
indeed upon the bill itself, but upon his implied 
promise to reimburse the drawee. To the same effect 
are Dickerson vy. Turner, 15 Ind. 4; Swilley v. Lyon, 18 
Ala. 552; see also Story, Bills, § 420; Daniel, Neg. Inst., 
§95. (2) Where a bill of exchange is made payable to 
S., and at the time of its execution C. signs his name 
on the back, he becomes a party to the request upon 
the drawee to pay the bill; and in an action by the 
drawee to recover the amount paid in taking up the 
bill, C. is to be regarded as a drawer. Ohio Sup. Ct., 
Jan. Term, 1882. Church v. Swope. Opinion by White, 
J. (88 Ohio St. 493.) 


PROMISSORY NOTE—ISSUED BY TOWN OFfFICER.—In 
an action upon a note reading as follows: ‘“ For value 
received as treasurer of the town of Monmouth, I 


promise to pay D. M. Ross or order one hundred and 
sixty dollars in one year from date with interest. Wm. 
G. Brown, treasurer,” it was not shown or claimed 
that the treasurer was authorized or had the permis- 
sion of the town in its corporate capacity to issue the 





note in its behalf. Held, that the note must be regarded 
as the note of Brown, and not the note of the town. 
Maine Sup. Jud. Ct., Feb. 8, 1883. Ross v. Brown, 
Opinion by Walton, J. (74 Me. 353.) 


NEW BOOKS AND NEW EDITIONS. 


BEST ON EVIDENCE. 


The principles of the Law of Evidence with Elementary Rules 
for conducting the Examination and Cross-examination 
of Witnesses. By W. M.Best, A. M., LL. B. American 
Edition, from Seventh English edition. By Charles F. 
Chamberlayne. Boston: Soule & Bugbee. 1883. pp. 759. 


“ A very able and instructive treatise on the Princi- 
ples of Evidence,” said the late Mr. Justice Willes, in 
Cooper v. Slade, 6H. of L. Cas. 772. And that ac- 
complished judge, in Reginav. Brigys, Dearsly & Bell, 
C. C. 102, characterized this as one of the best books 
on our laws. Vice Chancellor Stuart pronounced it “a 
very remarkable book.” Marriolt v. The Anchor Re- 
versionary Co., 8 Jur. N. 8. 52. See also the observa- 
tions of Mr. Justice Willes in Hollingham v. Head, 4 
C. B. N. 8. 391; in Ex parte Fernandez, 10 C. B. N. 8S. 
40, and in Manwaring’s case, Dearsiey & Bell, C. C. 
143. In England, Best on Evidence ranks with such 
legal classics as Williams on Executors, Jarman on 
Wills, and Lewis on Trusts. The book throughout 
displays a thorough acquaintance with the whole learn- 
ing applicable to the subject. 

The late Mr. Best was a thoroughly trained lawyer 
and an aecomplished reporter. The ten volumes of 
Best & Smith’s Reports in the Queen's Bench are un- 
surpassed for finish and accuracy. 

‘The progress of our law,’ said Chief Justice Erle, 
“should be adapted to the interests of society : and the 
rules regulating the admissibility of evidence should 
be characterized by attending carefully to the interests 
of truth.”’ Regina v. Rowton, Leigh. & Cave, C. C. 533. 
Modern legislation conforms to these remarks to their 
full extent. Many of the old rules of the law of evi- 
dence have been swept away, and are, save as a matter 
of historical interest, useless. These innovatious were 
strenuously resisted by the older members of the pro- 
fession. The writer well remembers, for instance, the 
opposition which prevailed when the statute was 
passed allowing defendants in criminal cases to testify 
in their own behalf. 

To edit a book of this class which deals exclusively 
with principles is a difficult task. To select the con- 
flicting principles from the wilderness of the American 
reports and arrange and classify them, requires an 
editor of varied learning with the power to generalize 
and condense. In these respects Mr. Chamberlayne ex- 
cels. His deductions are given in clear language and 
are fully supported by the authorities cited. Although 
this treatise contains an ingenious inquiry into the 
principles which should govern the determination of 
questions in the law of evidence, still the notes of this 
edition are such as to render the book of great value 
to the practitioner. The rules of evidence can be 
mastered in a comparatively short time; to apply 
them in actual practice requires great experience. 

In that, the object of the publishers has been to pre- 
pare an edition in a handsome and convenient form, 
not too much incumbered with comments, nor too 
destitute of them, and comprehending such other ad- 
vantages as the inquiries and research of the learned 
editor, who has prepared the work for the press, have 


suggested. 
F. F. H. 
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CURRENT TOPICS. 
HERE is no current topic of discussion, likely 
to be brought before the legal conventions 
this summer, of more importance than the relief of 
the United States Supreme Court. On_ this subject 
we are able to lay before our readers an important 
contribution in the form of some extracts from a 
letter from Mr. Clifford A. Hand, of New York, to 
Mr. Everett P. Wheeler, chairman of a committee 
appointed on this subject by the Bar Association of 
the city of New York, of the date of May 11, 1882, 
Mr. Hand having been a member of the committee, 
and prevented by absence from participating in the 
report, which was opposed to his own views. We 
have never been able to agree with Mr. Hand on 
codification, and it gives us pleasure to find that we 
are substantially in accord with him on the present 
subject. Mr. Hand says among other things: ‘ The 
recently published report to the American Bar 
Association, signed by Messrs. Edward J. Phelps, 
William M. Evarts and others, is to my mind 
exceedingly able and convincing — certainly it pre- 
sents weighty reasons to show the injustice and im- 
policy of walting in the National Supreme Court and 
excluding from its precincts all but the compara- 
tively few wealthy suitors. The evil tendencies of 
such a measure upon the court itself and indeed 
tpon our system of government are stated with 
foree and clearness. I cannot but regret that our 
action is not in harmony with this report. The 
conclusions reached by Mr. Phelps and _ his associ- 
ates might be reinforced by other suggestions, which 
are perhaps details of their general propositions 
rather than new propositions. The money test of 
jurisdiction is not merely an essentially unjust dis- 
crimination in favor of the richer suitor. Its natural 
effect isto diminish the importance of the principle 
to be decided, in comparison with the pecuniary 
results of the decision. In other words, large amounts 
at stake will, toa greater or less degree, tend to 
withdraw the attention of both court and counsel 
from the clear ascertainment of, and strict adherence 
to rules of lawas such. It is I believe the fact that 
many of the most famous decisions, of greatest value 
and stability as precedents, were rendered in cases 
where the amounts in controversy were not con- 
siderable. The creation of local appellate tribunals, 
shielded from review by exceptional pecuniary re- 
straints upon appeal from them to the Supreme 
Court, is contrary to the spirit of the Constitution. 
The chief raison d’étre of Federal Courts is to avoid 
provincialism in affairs properly of national cogni- 
zance. Yet what else than merely provincial tri- 
bunals would be or become such Appellate Courts, 
the mass of whose procedure could never be re- 
examined with a view either to correction of errors 
or to reconcilement to the procedure of other similar 
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tribunals? It would be more philosophical and per- 
haps better policy to abandon the Federal judiciary 
system or to remit the greater part of its jurisdiction 
to the State courts. Thereby at least one element of 
confusion and conflict of precedent would be 
eliminated. The Hudson River divides two judicial 
circuits of the United States. Let us suppose distinct 
tribunals, on either side of the river, each for itself 
building up year by year a body of precedents, in 
vases of admiralty and maritime jurisdiction, of 
general average and of whatsoever else concerns the 
commerce of the world, which crowds the port of 
New York. Itis not an unnatural supposition that 
these precedents may fail to agree in particulars of 
greater or less moment. For example, a general 
average contribution, determined on the west side 
of the river, may differ materially in principle and 
result, from sucha contribution upon the same 
vessel, cargo and voyage, if determined on the east 
side of the river. Yet it may well happen to be 
matter of pure chance, which jurisdiction shall 
entertain the case. It may also happen to be many 
years before an appealable case presents the oppor- 
tunity for reconciling the conflict of precedent. 
Meanwhile the port of New York will gain unpleas- 
ant notoriety for the uncertainty and apparent in- 
consistency of the rules, applied there in the adjust- 
ment of its commerce with foreign nations. The 
like difficulties seem to be applicable to questions of 
copy-right, of letters patent for inventions, and of 
inter-State intercourse and in short to all contro- 
versies, which it was the intent of the Constitution 
to remove from subjection to local prejudices ®r 
peculiarities. If there is to be an intermediate Court 
of Appeals, taking the place in great measure of the 
Supreme Court,I am satisfied that it ought not to be 
subdivided and scattered about the country. The 
arguments of convenience are not pertinent to a 
tribunal, before which there is no attendance of 
jurors or witnesses, and which is to be practically 
the last resort for the great majority of suitors in 
matters of national and international concern, Is 
there after all any substantial difficulty in the way 
of the remedy which avoids these very serious 
objections? Granted that there can be but one 
Supreme Court. Yet itis confessed that Congress 
can ordain and establish inferior courts and regulate 
their exercise of judicial power, for the purposes and 
with the few exceptions specified by the Constitu- 
tion. This very authority of Congress is invoked 
for the plan which you favor. I am unable to per- 
ceive why the end in view cannot be gained by a 
simple process. If there is doubt of the power to 
subdivide the Supreme Court as such, there can be 
no doubt of the power to create courts, for the 
hearing of certain classes of appeal, to be held at 
Washington and by part of the judges of the Su- 
preme Court, The detail to them of judges and the 
terms and methods of hearing can be intrusted to 
the Supreme Court or readily prescribed and can be 
modified as experience shall dictate. And so with 
the kind of cases or question justifying a review 
before the full bench. In other words it seems to 
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me to be by no means impracticable to distribute 
and relieve the heavy burdens, now resting upon the 
members of the Supreme Court, without either 
secluding that court and impairing its title to popu- 
lar regard, or denationalizing the final determination 
of questions of national cognizance. It may well be 
that such a plan would involve an increase of the 
number of judges of the Supreme Court. But the 
increase would be slight in comparison with that 
contemplated by the plan of numerous separate 
Courts of Appeal. And while Iam one of those 
who regard the packing of courts with political 
partisan, or with magistratis selected with chief 
reference to partisan considerations, as one of the 
infamies of the time, yet this is an evil equally 
incident to all the proposed measures and which 
cannot be remedied by preference of either over the 
other.” 


The case of Nevin v. Pullman Palace Car Co., 106 
Ill. 222, to which we alluded briefly, 27 Alb. L. J. 
303, deserves a more extended notice. The action 
was in case for refusing to permit the plaintiff to 
occupy a sleeping berth assigned to him and which 
he had offered to pay for. It was contended that 
the action should have been assumpsit, but the court 
held that it was well brought, observing among other 
things: ‘In what respect then does this company 
differ in its relation to the public, so far as the 
present inquiry is concerned, from an ordinary rail- 
way company? No difference has been pointed out 
by counsel, and we are confident none can be. Why 
then should not the same principles be held to apply 
to it that apply to common carriers, and others in 
like employments, in so far as their relation to the 
public is the same? To say there is no precedent 
for it, we have just seen, is not a sufficient answer. 
Indeed, it has ever been the boast of the common 
law, that by reason of its elasticity, it adjusts and 
moulds itself to meet the constant changes in the 
affairs of life, and that it never hesitates to apply 
old rules to new cases, when it is clear they come 
within the reasons or principles of such rules. The 
business of this company in running its elegant and 
commodious sleepers over various lines of railways 
has become one of the great industries and enter- 
prises of the country, contributing, perhaps, as 
much, or more, than any one thing to the conven- 
ience and comfort of the traveling public. Indeed 
the running of these sleepers has become a business 
and social necessity. Such being the case, can it be 
maintained the law imposes no obligations or 
restrictions on this company in the discharge of its 
duties to the public? Or more accurately put, is it 
true this company owes no duties to the public 
except such as are due from one mere private person 
to another? Can it be possible that the common 
carrier, the ferryman, the innkeeper, and even the 
blacksmith on the roadside, are ali, by reason of the 
public character of their business, by mere force of 
law, placed under special obligations and duties to 
the public which they are bound to observe in the 








exercise of their respective callings, while at the 
same time, this company is entirely relieved from 
the observance of all such duties and obligations 
which are not expressly contracted for? We think 
not. Toso hold would be to unjustly discriminate 
between parties similarly situated, and make the law 
inconsistent with itself, to the great detriment of 
the public. If then this company owes any duties 
to the community by reason of its relation to the 
public, as we hold it does, manifestly one of them 
is, that it shall treat all persons whose patronage it 
has solicited, with fairness, and without unjust 
discrimination. When therefore a passenger, who 
under the rules of the company is entitled to a 
berth upon payment of the usual fare, and to whom 
no personal objection attaches, enters the company’s 
sleeping car at a propertime for the purpose of pro- 
curing accommodations, and in an orderly and 
respectful manner applies for a berth, offering or 
tendering the customary price therefor, the company 
is bound to furnish it, provided it has a vacant one 
at its disposal. To require this of the company is 
merely exacting of it that which is clearly dictated 
by the plainest principles of justice and fair dealing. 
To construe the law otherwise might lead to great 
abuses and the grossest injustice, detrimental alike 
to public and private interests. * * * But out- 
side of this view, of the soundness of which we have 
no doubt, the same result may be reached bya 
somewhat different process, though the principle 
perhaps is the same in both cases. Let us assume, 
then, for the purposes of the argument, the defend- 
ant owes to the public no common-law duties in the 
absence of any contract relating to its business. It 
would then follow, the defendant is under no obli- 
gation to the plaintiff, except such as grew out of 
the contract entered into between them. But it 
does not follow that all the duties growing out of 
the contract on either side must have been expressly 
stipulated for. On the contrary, nothing is better 
settled than that in many contracts, especially those 
which establish peculiar relations between the 
parties, as those of confidence and trust, the law 
silently annexes certain conditions, and imposes 
mutual obligations and duties, which are not all, in 
express terms, provided for in the contract, yet in 
contemplation of law they are nevertheless regarded 
as a part of the contract, and the non-performance 
of them may, in an action on the contract, be 
assigned as a breach thereof. But while assumpsit 
will certainly lie for a breach of these implied duties, 
it is equally well settled that case will lie also. 
* * * Now when we look at the contract between 
the plaintiff and defendant, the character of the busi- 
ness of the company, the subject-matter of the con- 
tract,the relations of the parties with respect to such 
subject-matter, andallthe circumstances attending 
the transaction, can it be doubted for amoment that 
the contract falls within the same class of contracts 
as those between carrier and passenger, and the like? 
* * * Clearly not.” And the court held that 
‘*for a breach of any of these implied duties, it is 
clear, as already shown, case is a concurrent remedy 
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with assumpsit, and indeed is always the more 
appropriate remedy where matters of aggravation 
are relied on as an element of damage.” 


—_+ 


NOTES OF CASES. 





N Loggers v. Hink, Supreme Court of California, 
May 30, 1883, 11 Pac. C. L. J. 427, it was held 
that a sign placed over a man’s place of business with 
a row of beer-barrels painted on it, the letters “ P. 
B.” stamped on the head of the barrels, the words 
‘* Depot of the Celebrated ” placed above, and the 
words ‘ Philadelphia Beer” placed below the row 
of barrels, cannot be protected by a trade-mark. 
The court said: ‘*The act of the defendant com- 
plained of is the erection by him over his place of 
business of a sign similar to that of the plaintiff, the 
chief difference being the insertion of the letters ‘ F. 
B.,° indicating and standing for ‘ Fredericksburger 
Beer,’ in lieu of the letters § P. B.,’ and the insertion 
of the word ‘Fredericksburger’ where the word 
‘Philadelphia’ appears on the sign and label of the 
plaintiff. We do not perceive that either the letters 
or words upon the plaintiff's sign or label, nor the 
device as a whole, in any manner indicated origin 
or ownership. A sign placed over a man’s place of 
business with a row of beer-barrels painted on it 
would indicate that he sold beer; the letters ‘ P. 
B.’ stamped on the head of the barrels, and the 
words ‘ Depot of the Celebrated * placed above, and 
the words ‘ Philadelphia Beer’ placed below the 
row of barrels, would indicate that he sold Phila- 
delphia Beer. It does not appear that the plaintiff 
is the manufacturer of the Philadelphia beer or the 
sole agent for its sale. For aught that appears, any 
one else has as much right to sell Philadelphia beer 
as the plaintiff. In our opinion, the sign and label 
of the plaintiff reiates only to the description of the 
beverage dealt in by him, and therefore cannot be 
protected as a trade-mark.” This appears rather 
against the ‘‘ Vienna Bread” case, in New York, 
which we believe our Pacific friends stood up for. 


In Selchow v. Baker, New York Common Pleas, 
October, 1882, 64 How. Pr. 212, the terms ‘‘ sliced 
animals,” *‘ sliced birds,” etc., applied to dissected 
pictures or puzzles for children, were held a valid 
trade-mark, as being arbitrary fancy names, and 
not describing the article nor the game, 


In MceMorris v. Webb, 17 8. C. 558, it was held 
that an infant wife’s renunciation of dower is not 
conclusive upon her, nor is she barred by her silence 
for twenty-eight years and the intervening interests 
of purchasers, she being all the time married. The 
court said: ‘* We are not aware that this question 
was ever before made in this State. The court has 
not been referred to any decided case upon the 
subject. In some of the States, notably Alabama, 
Indiana and Maine, express provision has been made 
tothe effect ‘ that all married women, whether under 





or over the age of twenty-one years, are permitted 
to release their dower.’ See 2 Scrib. Dower, 284 and 
authorities. But no such provision has been made 
in this State. Our statute upon the subject is as 
follows: ‘The wife of any grantor conveying real 
estate by deed of release may, if she be of lawful 
age, release, renounce and bar herself of her dower 
in all the premises so conveyed,’ etc. It is not 
denied that Mrs. McMorris signed a renunciation in 
due form, but it is insisted that it does not bar her 
for the reason that at the time she signed it she was 
under twenty-one years of age. The act permitted 
her to renounce only on condition that she was ‘ of 
lawful age.’ Did these words of the statute mean 
‘©of lawful age ” to marry, or to convey rights in 
land or to make any other civil contract? In the 
absence of any authority to the contrary, we feel 
constrained to hold that the words in this statute 
were used in the ordinary sense, that is to say, as 
meaning the age at which parties generally are 
allowed by the law to contract, and that the renuncia- 
tion of Mrs. MeMorris, made by her when under 
twenty-one years of age, was not a compliance with 
the law, or in itself a bar to her recovery. The rule as 
we understand, is the same as to other acts of the 
infant wife, even where there is no express require- 
ment that she should be ‘of lawful age.’ It was 
long a doubtful question in the English courts 
whether an infant female was bound by a marriage 
settlement which disposed of her real estate. It 
was insisted that as a female infant could marry, and 
into the consideration of marriage her real estate 
largely entered, the settlement of it, like the mar- 
riage, should be binding and indissoluble; but it 
has been finally held there that such settlement con- 
stitutes no exception to the policy of the common 
law, which as a rule avoids the contracts of infants. 
See Milner v. Lord Harewood, 18 Ves. 259; Riley’s 
Ch. 84; 2 Kent Com. 244. But it is urged that an 
infant upon attaining majority may confirm any act 
done during infancy — that one of the forms of con- 
firmation is ‘ acquiescence from which assent may 
be fairly inferred; * that the plaintiff acquiesced in 
renunciation for twenty-eight years from its date, 
and from this we may fairly infer her assent. This 
view would be very strong if the plaintiff during all 
that time had been sui juris and entitled to recover 
her dower, but she was a married woman and had no 
right to disaffirm the renunciation by claiming 
dower until 1880, when her husband died. While 
her husband lived her right had not matured. We 
cannot say that her silence during his life was 
voluntary. So long as she was unable to assert her 
right, no force should be attached to her seeming 
acquiescence. It is further said that the plaintiff by 
her conduet should be estopped from claiming her 
dower in this lot; that she placed upon the record 
the said renunciation in due form without stating 
her age, which she was required to do, not only by 
the terms of the statute, but by every consideration 
of good faith and honesty, and that this conduct 
had an effect in inducing the defendant to purchase 
the lot. ‘Parties under disability as infants and 
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married women certainly are not estopped unless 
their conduct has been intentional and fraudulent.’ 
Big. Est. 442. Mrs. McMorris signed the renuncia- 
tion of dower on the deed of her husband, but it 
does not appear that she made any misrepresenta- 
tions as to her age or in any way procured the sale 
to Bailey; she was simply silent. Nor does it appear 
that she had it recorded, which was probably done 
by the alienee. She was not only an infant at the 
time it was signed, but under the disabilities of 
coverture down to 1879. The mere silence of a 
woman who knows that the husband is selling her 
land will not estop her from claiming the land after 
his death. Herm. Est. 380, and authorities.” 


In Scheiderer v. Travelers Ins, Co., Supreme Court 
of Wisconsin, May 31, 1883, 16 Rep. 158, the 
plaintiff alleged, in an action on a policy of accident 
insurance, that while a passenger on a train of cars 
he fell asleep from weariness and the motion of the 
car, and while so unconscious he arose from his seat 
and went to the platform of the car and fell there- 
from to the ground, sustaininginjury. On demurrer, 
held, that the complaint stated a cause of action. 
The court said: ‘‘It is not necessary to wander 
away and get lost in ‘that wilderness more dark 
than groves of fir on Huron’s shore,’ the wilderness 
of mind, to ascertain the precise condition of the 
mind of the plaintiff as stated in the complaint when 
the accident occurred, and it is useless to speculate 
as to the remote causes of that condition — whether 
drunkenness, utter prostration, somnambulism, brain 
disease, or derangement of the faculties — beyond, 
aside, or in contradiction of what is stated in the 
complaint. The allegations of the complaint must 
be taken as true on demurrer, and it must be 
accepted as true that while he was in a dazed and 
unconscious condition of mind, and not knowing or 
realizing what he was doing, the plaintiff involun- 
tarily arose from his seat and walked unconsciously 
to the platform of said car, and without fault on 
his part, fell therefrom to the ground, All this 
occurred while he was unconscious, and involun- 
tarily, without knowing or realizing what he was 
doing. These are the strongest words that could be 
used to negative self-infliction, design, or voluntary 
exposure, which are the only conditions material to 
thiscase which exempt the company from liability. 
In respect to the causes of this mental condition of 
the plaintiff it must also be accepted as true that he 
went to sleep from weariness and the motion of the 
cars, and never awoke to consciousness or volition 
until the injury had happened. From these allega- 
tions it is evident that the plaintiff was as irrespon- 
sible for his actions and conduct as a human being 
could be from any possible cause, and that is 
sufficient.” 


ELEMENT OF INTENTION IN CONVERSION. 





N Spooner v. Manchester, 133 Mass. 270, it was held 
that one who hires a horse to drive to a particular 
place, and in returning takes a wrong road by mis- 








take, and on discovering his mistake takes what he 
considers the best way back, which carries him by 
a circuit through another town, is not liable in 
trover for conversion. The court observed: ‘ The 
distinction between acts of trespass, acts of mis- 
feasance and acts of conversion is often a substantial 
one. In actions in the nature of trespass or case for 
misfeasance, the plaintiff recovers only the damages 
which he has suffered by reason of the wrongful acts 
of the defendant; but in actions in the nature of 
trover, the general rule of damages is the value of 
the property at the time of the conversion, dimin- 
ished when as in this case,the property has been re- 
turned to and received by the owner, by the value 
of the property at the time it was returned, so that 
after the conversion and until the delivery to the 
owner the property is absolutely at the risk of the 
person who has converted it, and he is liable to pay 
for any depreciation in value, whether that deprecia- 
tion has been occasioned by his negligence or fault, 
or by the negligence or fault of any other person, or 
by inevitable accident or the act of God. Perham 
v. Coney, 117 Mass. 102. 

‘* The satisfaction by the defendant of a judgment 
obtained for the full value of the property vests the 
title to the property in him by relation as of the 
time of the conversion. Conversion is based upon 
the idea of an assumption by the defendant of a 
right of property or a right of dominion over the 
thing converted, which casts upon him all the risks 
of an owner, and it is therefore not every wrongful 
intermeddling with, or wrongful asportation or 
wrongful detention of personal property, that 
amounts to a conversion. Acts which themselves 
imply an assertion of title or of a right of dominion 
over personal property, such as a sale, letting or 
destruction of it, amount to a conversion, even 
although the defendant may have honestly mistaken 
his rights; but acts which do not in themselves 
imply an assertion of title, or of a right of dominion 
over such property, will not sustain an action of 
trover, unless done with the intention to deprive the 
owner of it permanently or temporarily, or unless 
there has been a demand for the property and a 
neglect or refusal to deliver it, which are evidence 
of a conversion, because they are evidence that the 
defendant in withholding it claims the right to with- 
hold it, which is a claim of aright of dominion 
over it.” 

“It is argued that the act of the defendant in 
this case was auser of the horse for his own benefit, 
inconsistent with the terms of the bailment, and 
that the defendant’s mistake in taking the wrong 
road was immaterial, and these cases are cited: 
Wheelock v. Wheelwright, 5 Mass. 104; Homer v. 
Thwing, 3 Pick. 492; Lucas v. Trumbull, 15 Gray, 
306; Hall v. Corcoran, 107 Mass. 251; 8. C., 9 Am. 
Rep. 30. In each of these cases, there was an 
intentional act of dominion exercised over the horse 
hired, inconsistent with the right of the owner.” 

‘‘If a person wrongfully exercises acts of owner- 
ship or of dominion over property under a mistaken 
view of his rights, the tort, notwithstanding his 
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mistake, may still be a conversion, because he has 
beth claimed and exercised over it the rights of an 
owner; but whether an act involving the temporary 
use, control or detention of property implies an 
assertion of a right of dominion over it, may well 
depend upon the circumstances of the case and the 
intention of the person dealing with the property. 
Fouldes v. Willoughby, ubi supra; Wilson v. Me- 
Laughlin, ubi supra; Nelson v. Merriam, 4 Pick. 249; 
Houghton v. Butler, 4 T. R. 864; Heald v, Carey, 11 
C. B. 977. 

“In the case at bar, the use made of the horse by 
the defendant was not of a different kind from that 
contemplated by the contract between the parties, 
but the horse was driven bythe defendant, on his 
return to Worcester a longer distance than was con- 
templated, and ona different road. If it be said that 
the defendant intended to drive the horse where in 
fact he did drive him, yet he did not intend to 
violate his contract or to exercise any control over 
the horse inconsistent with it. There is no evidence 
that the defendant was not at all times intending to 
return the horse to the plaintiff according to his 
contract, or that whatever he did was not done for 
that purpose, or that he ever intended to assume 
any control or dominion over the horse against the 
tights of the owner. After he discovered that he 
had taken the wrong road, he did what seemed best 
to him in order to return to Worcester. Such acts 
cannot be considered aconversion.” The cases seem 
unanimous in holding this doctrine. 

Fouldes v. Willoughby, 8 M. & W. 540, was trover 
for two horses. The defendant was manager of a 
ferry, and the plaintiff had embarked on his boat 
with the horses, and paid the fare. When the 
defendant came on board, having been informed 
that the plaintiff had behaved improperly on board, 
he told him he would not carry the horses over, and 
that he must take them ashore. The plaintiff put 
them ashore, where they were put up at a hotel kept 
by the defendant’s brother. The plaintiff stayed 
on board and was carried across. The next day the 
plaintiff demanded the horses, but delivery was re- 
fused unless he paid for the keeping, and he was 
notified that if he failed to pay, the horses would 
be sold for the expense. This was done, and this 
action was thereupon brought. Held, not maintain- 
able. Abinger, C. J., said: ‘A simple asportation 
of a chattel, without any intention of making any 
further use of it, although it may be a sufficient 
foundation for an action of trespass, it is not 
sufficient to establish a conversion. * * * In 
order toconstitute aconversion, it is necessary either 
that the party taking the goods should intend some 
use to be made of them by himself or by those for 
whom he acts, or that owing to his act the goods 
are destroyed or consumed, to the prejudice of the 
lawful owner. * * * It has never yet been held 
that the single act of removal of a chattel, independ- 
ent of any claim over it, either in favor of the party 
himself or any one else, amounts to a conversion of 
the chattel.” Alderson, B., said: ‘‘ He may have 
been a wrong-doer in putting them ashore, but how 





1s that inconsistent with the general right which 
the plaintiff has to the use of the horses?’ Rolfe, B., 
said: ‘‘ Now suppose, instead of actually removing 
the horses from the boat, the defendant had waved 
his hand or cracked a whip, and so made the animals 
jump out of the boat; would that amount to a con- 
version? * * * Again suppose I, seeing a horse 
ina ploughed field, thought it had strayed, and 
under that impression, led it back to pasture, it is 
clear that an action of trespass would lie against me ; 
but would any man say that this amounted to a con- 
version of the horse to my own use? Or suppose a 
man drives his carriage up into an inn yard and the 
innkeeper refuses to take it and his horses in, but 
turns them out into the road, could it be said that 
he thereby converted them to his own use? Surely 
not.” The judges cited Bushel v. Miller, 1 Str. 128, 
where the defendant moved the plaintiffs goods on 
a quay, to get his own, and forgetting to put them 
back, they were lost and it was held that trover 
would not lie. Fouldes v. Willoughby was followed 
in Burroughes v. Bayne, 5 H. & N. 296. 

In Wilson v. McLaughlin, 107 Mass. 587, a servant 
who had driven a stray horse from the highway into 
his master’s pasture, for the purpose of preventing 
it from straying on cultivated land, and at his 
master’s direction turned it back into the highway, 
was held not liable for conversion. ‘‘ Nothing is 
shown at all inconsistent with a purpose on the 
defendant’s part to keep the horse from the owner.” 

In Loring vy. Muleahy, 3 Allen, 575, an action for 
the conversion of stolen goods, it was held that if 
the defendant received them, knowing them to be 
stolen, and afterward allowed the same person to 
take them away, that would not be a conversion, 
He “ was amere depositary thereof — a naKed bailee. 
He did not assume to dispose of them as if they were 
his own, nor did he withhold them from the plaintiff 
on his demand. Non constat that he would not 
readily have restored them to the plaintiff if he had 
been required so to do. Parker v. Lombard, 100 Mass. 
405, was a case of wrong delivery by a warehouse- 
man of goods received from the former occupant 
of the premises, but in accordance with his direction. 
This was held noconversion. ‘If the bailee, being 
intrusted with the possession merely, transfers the 
possession according to the directions of the person 
from whom he received it, without notice of any 
better title, and without undertaking to convey any 
title, this does not appear to have been held any 
evidence of a conversion.” (These two cases seem 
to have been misapprehended in the principal case.) 

Maule, J., in Heald v. Casey, 11 C. B. 977, said: 
Trover ‘‘ only lies where some dominion is asserted 
by the defendant over the chattel which is the sub- 
ject of the action.” 

Cooley says (Torts, 449), ‘‘Any distinct act of 
dominion wrongfully exerted over one’s property 
in denial of his right, or inconsistent with, it, is a 
conversion. * * * The act must indeed be in- 
tended, and not merely accidental or negligent.” 
Martin, B., in Burroughes v. Bayne, supra, says con- 
version ‘‘means detaining goods so as to deprive 
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the person entitled to the possession of them of his 
dominion over them.” 

In Wheelock v. Wheelwright, 5 Mass, 104, it was 
held that the intentional driving of a horse beyond 
the point to which it was hired to go, is a conver- 
sion, To the same effect, Lucas v. Trumbull, 15 Gray, 
806; Hall v. Corcoran, 107 Mass. 251; 8. C., 9 Am. 
Rep. 30; Horsley v. Branch, 1 Humph. 199; Crocker 
v. Gullifer, 44 Me. 491; Fisher v. Kyle, 27 Mich. 
454. Horsley v. Branch was the case of a slave hired, 
but not to be employed ‘‘in or about the water,” 
and drowned by being so employed. 





DISSECTION AND RESURRECTION. 





A knowledge of the causes and nature of sundry 
diseases which affect the human body, and of the best 
methods of treating and curing such diseases, and of 
healing and repairing divers wounds and injuries to 
which the human frame is liable, cannot be acquired 
without the aid of anatomical examination. So saith 
the preamble tothe British Anatomy Act of 1832. 
The chief hindrances to the pursuit of the study of 
anatomy have arisen from ignorance and superstition. 
A prejudice has prevailed in all nations against the 
violation of the human body after death. Even now, 
only philosophers like Jeremy Bentham are willing to 
have their bodies dissected by their friends. Simple 
association of thoughts causes the remains of a dead 
kinsman or friend to be treated with respect and 
tenderness; inthe same way the horror of death 
attaches to any thing connected with the dead, and the 
religious idea that the soul out-lives the body, and 
continues in a ghostly way to retain a connection with 
its old habitation of clay, has led tothe respectful 
disposal of the corpse among most nations. 

The Ptolemy princes Philadelphus and Energetes, 
whoenabled their physicians to dissect the human 
body, and prevented the prejudices of ignorance and 
superstition from compromising the welfare of the 
human race, were far in advance of their times. Long 
after their day the Koran denounced as unclean the 
person who touched a corpse, and the rules of Islam- 
ism still forbid dissection; the old Moslem doctors 
only found opportunities of studying the bones of the 
human bodies in the cemeteries. Not until the days 
of Henry the eighth did the law make any provision 
for the cultivation and practice of the art of dissec- 
tion. In 1540, more perhaps to strike terror into male- 
factors, than from any enlightened notion of forward- 
ing knowledge, the Legislature gave permission to the 
masters of the Mystery of Barbers and Surgeons of 
London to take annually four persons put to death for 
felony, for anatomies, and to make incision of the same 
dead bodies, or otherwise to order the same after their 
dissections, at their pleasure, for their further insight 
and better knowledge, instruction, insight, learning, 
and experience, in the science or faculty of surgery. 32 
Hy. 8. 

Elizabeth in 1565 made a similar grant to the College 
of Physicians, that they observing all decent respect 
for human flesh ‘“‘ might dissect the four felons. By 
25 Geo. 2, ch. 37 (1752), the bodies of all murderers exe- 
cuted in London and Westminster were to be given 
to the surgeons to be dissected and anatomised. But 
the legal supply of human bodies for anatomical ex- 
amination still continued insufficient fully to provide 
the means of knowledge, and in order to furnish the 
necessary subjects, divers great and grievous crimes 
and murders were committed, the money paid being 
the incentive; so in 1832 the anatomy act (2 and3 Wm. 





IV, ch. 75) was passed. This act provides for the 
licensing of those practicing anatomy, allows any ex- 
aminer or other person having lawful possession of 
any dead person (and not being an undertaker, etc.) 
to hand over the body for dissection (respect however 
being had to the wishes of the deceased or his known 
relatives); inspectors of schools of anatomy were like- 
wise established. 

In Canada the bodies of convicts who die ina peni- 
tentiary, if unclaimed by the relatives, may be deliv- 
ered to the professor of anatomy in any medical col- 
lege, or to an inspector of anatomy. 32 and 33 Vict., 
ch. 29, § 100. 

That defender of the faith, Henry VILI, the illustri- 
ous Elizabeth of most famous memory, and the enlight- 
ened James, had several statutes passed in which the 
disinterring of the dead is mentioned, but they were 
chiefly enactments against witchcraft, conjuration, 
the use of dead men’s bones, and all sorts of sorcer- 
ies. The parliament of James solemnly enacted, ‘that 
if any person should consult, covenant with, entertain, 
employ, feed or reward any evil and wicked spirit to 
or for any intent or purpose, or take up any dead 
man, woman, or child out of his, her, or their grave, 
or any other place where the dead body rested, or the 
skin, bone, orany other part of any dead person, to 
be employed,or used,in any manner of witchcraft, sor- 
cery, charm, or enchantment * * every such offender, 
his aiders, abettors, and counsillors, should suffer 
death as felons, and should lose the privilege and ben- 
efit of clergy and sanctuary.’’ 1lJac. I,ch 12. This 
philosophical enactment graced the statute book until 
the ninth year of George Il. While these statutes 
against sorcery were in force, and the judges still im 
bued with the superstitious spirit of the age, the pre- 
sumption was very strong that bodies disinterred were 
removed for purposes of enchantment or witchcraft, 
and resurrection-men and students of anatomy, as 
their aiders and abettors, were in imminent jeopardy 
of suffering as felons; but as the belief in sorcery 
grew weaker the prospect of these men grew brighter, 
and they were relieved from the great danger that 
they ran. 

Under the laws of Constantine, a woman could with 
out blame repudiate her husband, if he was guilty of 
violating the tombs of the dead; and weare told that 
the Ostrogoths allowed divorce for this same reason. 
And among the Franks one who took the clothing 
from a buried corpse was banished from society, and 
none could relieve his wants until the relations of the 
deceased consented. 1 Russ on Crimes, 465. As long 
ago as the tenth year of James I, at the assizes in 
Leicester, a man was tried for stealing winding sheets. 
Sir Edward Coke tells the matter thus: “One William 
Ham had in the night digged up the graves of divers 
several men and of one woman, and took the winding 
sheets from the bodies and buried the bodies again, 
and I advising hereupon, for the rareness of the case 
consulted with the judges at Sergeants’ Inn on Fleet 
street, when weall resolved, that the property of the 
sheets was in the executors, administrators, or other 
owner of them,for the dead body is not capable of any 
property, and the property of the sheets must be in 
somebody, and according to this resolution he was 
indicted of felony in the next assizes; but the jury 
found it but petit larceny, for which he was whipped, 
as he well deserved.’’ These learned people thought 
that ifa winding sheet hud been gratuitously furn- 
ished by a friend the property remained in the donor. 
For quoth they, the winding sheet must be the prop- 
erty of sombody;a dead body being but a lump 
of earth hath no capacity ; also it is no gift to the per- 
son, but bestowed on the body for the reverence 
toward it to express the hope of the resurection; also 
a man cannot relinquish the property he hath to his 
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goods unless they be vested in another. 3 Inst. 110; 
12 Co. 113 a. Subsequently lawyers have generally 
concurred in these opinions; the coffin too is the 
property of the personal representative of the de- 
ceased. 2 East P. C. 652. 

A still more interesting question arises as to who 
owns the corpse. It has been generally held that there 
is no property in it. Blackstone remarks, that 
although the heir has a property in the monuments or 
escutcheons of his ancestor he has none in his body or 
ashes. A contract for the sale of a corpse, even to 
doctors, will not be enforced; it can not be made an 
article of merchandise. Am. Law T., July, 1871. The 
relatives have the right of interring the body, and 
when this right is once exercised they have no further 
interest in it than to protect it from injury. Guthrie 
v. Weaver, 1 Mo. App. 136;4 Brady, 502; Wynkoop v. 
Wynkoop, 6 Wright, 293. In Indiana the courts have 
diverged somewhat from the beaten track, and held 
that the surviving relatives are entitled to the corpse 
in the order of inheritance as property, and that they 
have a right to dispose of it as such, subject to what- 
ever burial regulations are reasonable, and proper for 
the public health and advantage. Bogert v. Indian- 
oplis, 13 Ind. 138. 

The English anatomy act, as has been seen, gives the 
executor or other person having the lawful possession 
of the body of any deceased person power to permit it 
to be anatomically examined. In England the earlier 
writers on criminal! law say nothing of the taking of a 
body from the grave, except it is not theft. East 
however calls it a great misdemeanor, and there have 
been several convictions for this as an offense at com- 
mon law. Doubtless the belief that it was an offense 
at common law was merely connected with the idea of 
the bodies being used for the dark purposes of the 
necromancer, and it would appear that as distinct 
authority upon the abstract point has been found in 
ancient legal records. Willcocks, ch. 10. It is still an 
indictable offense, punishable with fine and imprison- 
ment, or both. 2 East P. Cr. 652; &. v. Gilles, Russ. 
& Ry. 366,n; 2. v. Lynn, 2T. R. 733. And this even 
though the body has been taken in the interest of 
science, and for the purpose of dissection. In Lynn’s 
case, who was indicted for entering a burying ground, 
taking a coffin up, and carrying away a corpse for the 
purposes of dissection, it was urged that the offense 
was cognizable only by the ecclesiastical courts, but 
the judges of the King’s Bench said that common 
decency required that a stop should be put to the 
practice; that it was an offense cognizable ina crimi- 
nal court as being highly indecent, and contra bonos 
mores, at the bare ideaalone of which nature revolted ; 
that the purpose of taking up the body for dissection 
did not make it less an indictable offense. They re- 
fused to stay proceedings, but inasmuch as Lynn 
might have committed the deed merely through ignor- 
ance, they only fined him five marks. Since then three 
others have been more severely dealt with. 

It is also an indictable offense in many of the States 
to disinter a corpse, unless the deceased in his life- 
time had directed such a thing, or his relatives con- 
sent to it; and that the resurrecting is for the pur- 
poses of dissecting does not improve matters. Tate 
v. State, 6 Black. (Ind.) 111; Com. v. Loring, 8 Pick. 
(Mass.) 370: Com. v. Marshall, 11 id. 350; Com. v. 
Cooley, 10 id. 37. In New York removing dead bodies 
“for the purpose of selling the same,” or ‘from mere 
wantonness,”’ is punishable by both fine and imprison. 
ment. 2R. 8S. 688,§13. And in New Hampshire and 
Vermont such offenses bring upon those convicted, 
fines, whipping, and imprisonment, as the court may 
see fit. 

A person may be found guilty of this offense, even 
though he was not actually present at the body-lifting, 





if with the intention of giving aid and assistance he 
was near enough to afford it, if required. Tate v. State, 
6 Black. 111. 

Besides the danger he runs of being brought before 
a criminal tribunal, the body-lifter incurs the risk of 
civil proceedings being taken against him. It is true, 
as Blackstone says, the heir has no property in the 
body or ashes of his ancestors; nor can he bring any 
civil action against such as indecently, at least, if not 
impiously, violate and disturb their remains when 
dead and buried; but that learned commentator 
goes on toremark: ‘The person indeed, who has the 
freehold of the soil, may bring an action of trespass 
against such as dig and disturb it.”” 2 Com. 429. This 
has been clearly established in a case in Massachusetts 
where a father sued for the removal of the remains of 
his child, and recovered a verdict for $837 in an action 
of trespass quare clausum fregit. Mr. Justice Forster 
in giving judgment remarks that a dead body is not 
the subject of property, and after burial it becomes 
part of the ground to which it has been committed, 
earth to earth, dust to dust, ashes to ashes. The only 
action that can be brought is trespass quare clausum. 
Any one, said the judge, in actual possession of the 
land may maintain this against a wrong-doer. The 
gist of the action is the breaking and entering, but the 
circumstances which accompany and give character to 
the trespass, may always be shown either in aggrava- 
tion or mitigation. Acts of gross carelessness as 
well as those of willful mischief often inflict a serious 
wound to the feelings, when the injury done to prop- 
erty is comparatively trifling, and we know of no rule 
of law which requires the mental suffering of the party 
complaining, caused by the misconduct of the wrong- 
doer, to be disregarded. Meagher v.Driscoll, 99 Mass. 
281; Barnstable v. Thatcher, 3 Mete. 243; Bracegirdle 
v. Orford,2 M. & 8.77; Brewer v. Dew, 11 M. & W. 
625. 

Willcocks in his laws relating to the medical profes- 
sion, in his tenth chapter, when considering the law- 
fulness or unlawfulness of taking bodies for the pur- 
poses of dissection says: ‘‘The whole question must 
depend upon the proper answer to these inquiries. Is 
it a violation of property? Isit a personal injury to 
any individual? Or is it an injury to the public? 
Every lawyer who has mentioned the subject has ad- 
mitted that there is no violation of property in respect 
of the corpse itself, which is necessary to constitute 
the removal an offense; and Blackstone has distinctly 
stated that the only property violated is the grass and 
soil of the land wherein the body was interred, in re- 
spect of which the person may bring his action of tres- 
pass, but the law has not provided any punishment as 
for an offense. It is equally clear that it is not an 
injury to any person; for the shrewd lawyers of Coke’s 
time determined that the body was no person buta 
lump of clay; and the only injury which can give a 
right of action to that, which amounts to a violation 
of any legal right of a relative or master, is such as 
may be said to recoil upon him, by causing him ex- 
pense, labor, or loss of valuable service. The un- 
pleasantness which may arise from an attack upon 
prejudices, however intimately blended with good 
feeling and delicacy of sentiment, is ranked by the 
court with that class of wrongs which are technically 
designated damna absque injuria. 

In Lynn's case the judges assumed to answer the 
third question, that is to assert that it isan injury to 
the public. Society is not injured by the disinterment 
of the dead for the purposes of science, for it could 
hardly exist without such a sacrifice of fastidiousness ; 
society is not insulted by the secret abstraction of the 
corpse from the vermin which crowd to pollute it, and 
they who so curiously seek the remains of those they 
hold dear behind the veil of science would do well to 
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pry for one moment into the secrets of the sepulchre. 
They alone are the violators of every sentiment of 
delicacy and benevolence who insult the disconsqlate 
relatives with the tale of the robbery and the pursuit, 
and with the foul spectacle of dismemberment they 
may have at length discovered. 

It would appear that in a proper case the court, in 
the interests of justice, will compel the exhuming and 
examination of a dead body which is under the control 
of a plaintiff, if there is strong reason to believe that 
without such examination, a fraud is likely to be ac- 
complished, and the defendant has exhausted every 
other method known to the law of exposing it. How- 
ever such an order would be made only upon a strong 
showing to that effect. It would bea proceeding re- 
pugnant to the best feelings of our nature,and likely to 
be in many cases so abhorrent to the sensibilities of 
the surviving relatives, that they would prefer an 
abandonment of the suit to a compliance with the 
order. Thus spake the court in a case where the order 
for exhuming was asked for and refused as not being 
justified under the circumstances. The action was on 
a policy of insurance, and the defense was that the 
insured had falsely warranted that he had never re- 
ceived any serious personal injury, whereas his skull 
had been fractured in boyhood, and had been healed 
by trephining; to prove this the company proposed to 
disinter his body after the suit had been pending 
eighteen months, upon the sole testimony of his phy- 
sician that the deceased had said that he had been told 
of such an accident and operation. The counsel for 
the plaintiff called the proposal * revolting,’’ and said 
that to break the signet of the grave, and take from 
its resting place the sacred property of relatives to 
gratify the corporation’s mercenary curiosity, would 
be worse than Shylock’s demand. Grangers’ Ins. Co. 
v. Brown, 57 Miss. 308. 

R. VASHON RoGeErs, JR. 


—_——.—_— 


MARRIED WOMAN’S CONTRACT—ATTORNEY 
FEE IN DIVORCE SUIT. 


MISSOURI SUPREME COURT, OCTOBER TERM, 1882. 


Musick v. Dopson.* 

A promise by a married woman to pay an attorney a fee for 
obtaining for her adivorce from her husband, is not 
binding on her, and therefore not on a subsequent hus- 
band; neither is her affirmation of such promise after 
the divorce has been obtained. 

The moral obligation resting upon a woman to make good 
her promise given during coverture, is not a sufficient 
consideration to uphold an affirmation of the promise 
made after she becomes discovert. 

The abandonment of a married woman by her husband for 
a period of time sufficient to entitle her to a divorce, 
does not remove her disability to contract, unless he 
has gone beyond the limits of the State. 

CTION on contract for services. The opinion states 
the case. Plaintiff appealed. 

Millan & Musick, for appellant. 

A, D. Risdon, for respondent. 

SHERWOOD, J. Action before a justice of tne peace, 
based on the following statement: 

*“ Plaintiff states that he isan attorney-at-law, duly 
licensed according to law; that heretofore, to wit: on 
the — day of , 1877, one Louisa Allen employed 
plaintiff to bring and prosecute an action for divorce 
from her then husband, James Ailen; that the cause 
of said divorce was that she had been deserted by her 
husband for more than three years before the bringing 








*Appearing in 76 Missouri Keports 





the suit for divorce, or contracting with plaintiff to 
bring said suit for divorce, and that plaintiff did bring 
said suit, and did successfully prosecute the same. 
and she was divorced from her said husband; that 
plaintiff's services therein were reasonably worth $20. 
which amount she agreed to pay plaintiff, before and 
after the divorce was granted, but which isdue and 
unpaid; that afterwards on the — day of , 1878, 
defendant, Thomas Dodson, was duly and legally mar- 
ried to Louisa Allen, and is now her husband. Where- 
fore plaintiff prays judgment against said Thomas 
Dodson for said sum of $20 and cost.” 

A married woman is wholly incapable of making any 
contract whatsoever, which will bind her personally, 
or create against her a personal debt or obligation 
Bauer v. Bauer, 40 Mo. 61; Higgins v. Peltzer, 49 id. 
152. And it has been expressly decided, that a mar- 
ried woman’s promise to pay an attorney his fee for 
obtaining a divorce for her, would not be binding 
upon her. Whipple v. Giles, 55 N. H. 139; 8S. C., 2 Cent. 
Law Jour. 484. This being the case, the engagement 
made with the plaintiff by Mrs. Dodson, now wife of 
defendant, then wife of James Allen, to pay plaintiff, 
as an attorney, acertain sum for obtaining a divorce 
for her from Allen, cannot be regarded as a debt of 
the wife of Allen, and if a personal debt of hers, then 
according to plaintiff's own position, the defendant 
could not be held legally liable for any thing less than 
the debt of his wife, contracted anterior to his mar- 
riage with her. And if Mrs. Allen could not, during 
the existence of marital relations with her then hus- 
band, bind herself personally, then as a matter of 
course there could not be any consideration for the 
promise made by Mrs. Allen, after the divorce was ob- 
tained, to pay for such services, so the subsequent 
promise would be mere nudum pactum and of no bind- 
ing, obligatory or debt-creating force. 

The case of Wilson v. Burr, 25 Wend. 386, gives sup- 
port to plaintiff's position that a moral obligation on 
the part of a femme covert, is sufficient to uphold her 
promise, made after the removal of her disability. 
That case is based on Lee v. Muggeridge, 5 Taunt, 36, 
which Mr. Parsons says, “is not law.’’ 1 Pars. Cont. 
435. It was subsequently abridged and modified in 
Littlefield v. Shee, 2 B. & Ad. 811, and denied in Kast- 
wood v. Kenyon, 11 Ad. & El. 438, Denman, C. J. It 
is said by Mr. Story that where contracts are “ merely 
yvoidable, and not void in their inception, they may be 
revived by a subsequent promise, provided they were 
originally founded upon an express or implied request 
by the party benefited. But where the promise is 
void ab initio, it is not capable of ratification. Thus 
where a married woman gave a promissory note, and 
after her husband’s death, promised in consideration 
of the forbearance of the payee, to pay it, it was held 
that the note was absolutely void, and that forbear- 
ance where there was no cause of action originally, is 
not a sufficient consideration to raise a promise. * * 
* Soalso where certain goods were supplied toa 
femme covert, living apart from her husband, and for 
which she, after his death, promised to pay, it was 
held that the subsequent promise was void, because 
the goods being supplied to her during the life of her 
husband, the price constituted the debt due from him 
and not from her.’’ 1 Story Const., § 593, and cases 
cited. Mr. Baron Parke said, ‘‘a mere moral consid- 
eration is nothing.”’ Jennings v. Brown,9 M. & W. 
501. Chancellor Kent says that the weight of author- 
ity is opposed to the view that ‘‘a mere moral obliga- 
tion is of itself a sufficient consideration for a promise 
except in those cases in which a prior legal obligation 
or consideration had once existed. 2 Kent, 465. 

The doctrine of the case of Wilson v. Burr, supra, 
was departed from in the subsequent cases of Watkins 
v. Halstead, 2 Sandf. 311; Smith vy. Allen, 1 Lans, 101, 
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and Geer v. Archer, 2 Barb. 224, where the doctrine is 
repudiated. And before that case was adjudicated a 
different view of the law had been taken in Ehle v. 
Judson, 24 Wend. 97, and Smith v. Wure, 13 Johns. 
257, which cases were not noticed in that on which 
plaintiff relies. The views we have expressed touching 
the point in hand are also supported by ills v. 
Wyman, 3 Pick. 207, where the subject of the insuf- 
ficiency of a mere moral obligation as the basis fora 
subsequent promise, is very clearly and elaborately 
discussed, and also by numerous other cases cited in 
the text-books from which we have quoted. 

In Greenabuum y. Elliott, 6&8) Mo. 25, Wagner, J., de- 
livering the opinion of the court said: ‘A moral ob- 
ligation by itself is nota good consideration fora 
promise. To impart to it any binding character, there 
must be some antecedent legal liability to which it 
can attach. Parsons says the rule may now be settled 
as follows: ‘A moral obligation to pay money or to 
perform a duty, is a good consideration for a promise 
to do so, where there was originally an obligation to 
pay the money or to do the duty, which was enforce- 
able at law before the interference of some rule of 
law. Thus a promise to pay a debt contracted during 
infancy, or barred by the statute of limitation or 
bankruptcy, is good without other consideration than 
the previous legal obligation. But the morality of the 
promise, however certain or however urgent the duty, 
does not of itself suffice for a consideration. In fact the 
rule amounts at present to little more than a permis- 
sion to a party to waive certain positive rules of law 
which would protect him from a plaintiff claiming a 
just and legal debt.””’ 1 Parsons Cont., 434. And the 
same learned author alsuremarks: ‘ Perhaps an illus- 
tration of the rule, that a moral obligation does not 
form a valid consideration for a promise, unless the 
moral duty was once a legal one, may be found in the 
case of a widow, who prumises to pay for money ex- 
pended at her request or leut to her during her mar- 
riage. It has been held in England in a case examined 
in a former note, that this promise was binding, and 
there are mauy dicta to that effect in this country ; but 
the current of recent decisions iu England is in favor 
of the view that the promise of a married woman has 
not, when given, any legal force, and therefore is not 
voidable, but void, and cannot be ratified by a subse- 
quent promise after the coverture has ceased, nor be 
regarded a sufficient consideration for a new promise.” 
1 Parsons Cont. 485. And this court has announced a 
similar rule in Kennerly v. Martin, 8 Mo. 698, where it 
was held that the subsequent promise of a widow to 
pay a physician for professional services rendered her 
during her coverture, was not founded upon a valuable 
consideration. 

The case at bar is not distinguishable in principle 
from the last case or others cited in support of our 
views. The case of Gwinn v. Simes, 61 Mo. 335, in its 
result, is in accord with this one; for there the recep- 
tion of the mouey on Sunday, coustituted a preced- 
ent good consideration, which might have been en- 
forced at law through the medium of an implied 
promise, had it not been suspended by some positive 
rule of law, and therefore the express promise, to wit: 
the mortgage, revived the precedent good considera 
tion. 3 Bos. & Pul. 249; Geer v. Archer, supra. It 
has been ruled that a wife could, by such an agree- 
ment as that on which plaintiff has declared, bind her 
then husband, for an attorney’s fee for services ren- 
dered her ina proceeding for a divorce, instituted by 
her husband against her. Porter v. Briggs, 38 Iowa, 
166, and cases cited; S. C., 2 Cent. Law Jour. 681. But 
no case has gone to the extent of holding that any sub- 
sequent husband would be bound in consequence of 
such an agreement, made by one who at the time of 
making it was the wife of another. 





At the common law, if the husband had abjured 
the realm, or was an alien residing continuously abroad 
these circumstances invested the wife with the pro- 
tection and powers incident to a femme sole. Gal- 
lagher v. Delargy, 57 Mo. 29, and cases cited. And the 
same rule has been extended and applied when the 
husband resided without the State of the wife’s resi- 
dence, he having deserted her. Abbot v. Bayley, Pick. 
89; Gregory v. Pierce, 4 Metc. 478. Anc the point has 
been ruled in the same way by this court, when the 
wife resided in this State, separated from her hus- 
band, who resided without the State. Rose v. Bates, 
12 Mo. 30. But the three cases just cited were put 
upon the express ground of the continued and inten- 
tional absence of the husband from the State, the line 
of jurisdiction being in a political point, an impassable 
barrier, and the husband being in consequence thereof 
as much beyond the process and jurisdiction of the 
courts of the wife’s residence, as if he had abjured the 
realm or were an alien residing abroad. This distine- 
tion is made plainly to appear in Abbot vy. Bayley, 
supra, where the husband, resident of New Hamp- 
shire, by cruelty drove his wife from home, who there- 
upon, came to Massachusetts, resided there for many 
years, acting as a femme sole; aud had received the 
note in question, as the proceeds of her own labor. 
These facts being set forth in plaintiff's reply to de- 
fendant’s pleain abatement that plaintiff was under 
the coverture of Peter Abbot, who resided in New 
Hampshire, the defendant rejoined that the husband 
was a citizen of the United States, residing therein, 
and had not at any time renounced or abjured his 
allegiance thereto, etc. A demurrer was interposed to 
this rejoinder, and Parker, C. J., discussing this point 
said: ‘The question is, whether the replication is an 
answer to the pleain abatement of coverture of the 
plaintiff. If these parties to the marriage lived within 
this Commonwealth, it is certain that the facts stated 
in the replication would not avoid the plea of cover- 
ture, for by the plaintiff's expulsion from the house of 
her husband, she would have carried with her a credit 
against him to the extent of her necessary support, and 
furthermore, might have obtained a divorce a mensa et 
thoro, and areasonable alimony out of his estate.’’ 
And the rejoinder was adjudged bad. 

No such case is presented by this record. Nor does 
the case of Gallagher v. Delargy, supra, cited for 
plaintiff, resemble the one before us; for there the hus- 
band had never resided in this State, where the wife 
had resided for many years, transacting business as a 
femme sole. True it is alleged that Allen deserted his 
wife, but this he might have done and still have resided 
in this State. The disposition made by the Circuit 
Court of defendant’s motion to dismiss the cause was 
therefore correct, and judgment affirmed. 

All concur. 

——_>—_—__———-_ 


CRFDITOR NOT SUBROGATED TO SECURITY 
TAKEN BY SURETY. 
SUPREME COURT OF THE UNITED STATES, 
APRIL 16, 1883. 
HAMPTON V. PHIPPS. 


Where sureties execute each to the other as security be- 
tween themselves only, mortgages for the payment of 
the debt, such mortgages are not available to the credit-~ 
ors of the principal upon the principle of subrogation. 

_— from the Circuit Court of the United 

States for the district of South Carolina. The 
opinion states the case. : 
MaTTHEws, J. The facts upon which the contro- 
versy in this suit depends are as follows: 
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The appellee, who was complainant below, is the 
holder, and filed his bill in equity, on behalf of himself 
and the other holders of bonds, executed and delivered 
by Theodore D. Wagner and William L. Trenholm, to 
the amount of $710,000, and paid to creditors in settle- 
ment of the liabilities of two insolvent firms, in which 
they were two of the co-partners. These bonds were 
dated January 1, 1868. The payment of the princi- 
pal and interest of each of these bonds was guaranteed, 
by writing indorsed thereon, by George A. Trenholm 
and James T. Welsman, who were sureties merely. 
These sureties entered into a written agreement each 
with the other, dated May 3, 1869, in which it was re- 
cited, that in becoming parties to said guaranty, they 
had agrced between themselves that the said George 
A. Trenholm should be liable for the sum of $400,000, 
and the said Jas. T. Welsman for the sum of $310,000, 
of the aggregate amount of the bonds, and no more, 
and that each would be respectively liable to the other 
for the full discharge of the said sum and proportion 
by them respectively undertaken, and that each would 
take and keep harmless and indemnify the other from 
all claim, by reason of the said guaranty, beyond the 
amount or proportion respectively assumed, as stated; 
and it was thereby further agreed, that at any time 
when either of them should so require, each should, 
by mortgage of real estate, secure to the other more 
perfect indemnity, because of the said guaranty. 
Thereupon, and on the same date, each executed to 
the other a mortgage upon real estate of which they 
were respectively the owners, the condition of which 
was that the mortgagor should perform on his part the 
said agreement of that date. The guarantors, as well 
as the principal obligors, had become insolvent be- 
fore the present bill was filed. 

It also appears that of the sum of $573,300 due on ac- 
count of outstanding bonds, George A. Trenholm, one 
of the guarantors, had paid $108,454, leaving still due 
from his estate to make good the proportion assumed 
by him, $214.552; and that the proportion for which 
the estate of James T. Welsman, the other guarantor, 
was liable, was $250.314, of which nothing had been 
paid. The appellees claimed that the mortgages inter- 
changed between the guarantors enured to their bene- 
fit as securities for the payment of the principal debt, 
and prayed for a foreclosure and sale for that pur- 
pose. 

This was resisted by the appellants, one of whom, 
Hampton's administrator, as a judgment creditor of 
George A. Trenholm, and James T. Welsman, claimed 
a lien on the mortgaged premises; the others, execu- 
trixes of James Welsman, deceased, being subsequent 
mortgagees of the same property. 

A decree passed in favor of the complainants, ac- 
cording to the prayer of the bill, and is now brought 
under review by this appeal. 

The ground on which the court below proceeded 
seems to have been that the mortgages given by the 
co-sureties, each to the other, were in equity securities 
for the payment of the principal debt, which enured 
to the benefit of the creditors upon the principle of 
subrogation. 

The application of the principle of subrogation in 
favor of creditors and of sureties, has undoubtedly 
been frequent in the courts of equity in England and 
the United States, and is an ancient and familiar head 
of their jurisdiction. 

It was distinctly stated, as to creditors, in the early 
case of Maure v. Harrison, 1 Eq. Ca. Abr. 93, where 
the whole report is as follows: ** A bond creditor shall, 
in this court, have the benefit of all counter bonds or 
collateral security given by the principal to the surety; 
as if A. owes B. money, and he and C. are bound for 
it, A. gives C. a mortgage or bond to indemnify him, 
B. shall have the benefit of it to recover his debt.” 





And the converse of the rule was stated by Sir Wm. 
Grant in Wright v. Morley, 11 Vesey, 12, where he 
said: *‘I conceive that as the creditor is entitled to 
the benefit of all the securities the principal debtor has 
given to his surety, the surety has full as good an 
equity to the benefit of all the securities the principal 
gives to the creditor.’’ And it applies equally between 
sureties, so that securities placed by the principal in 
the hands of one, to operate as an indemnity by pay- 
ment of the debt, shall enure to the benefit of all. 

Many sufficient maxims of the law conspire to 
justify the rule. To avoid circuity and multiplicity of 
actions; to prevent the exercise of one’s right from in- 
terfering with the rights of others; to treat that as 
done which ought to be done; to require that the bur- 
den shall be borne by him for whose advantage it has 
been assumed; and to secure equality among those 
equally obliged and benefitted, are perhaps not all the 
familiar adages which may legitimately be assigned in 
support of it. It is, in fact, a natural and necessary 
equity which flows from the relation of the parties, 
and though not the result of contract, is nevertheless 
the execution of their intentions. For when a debtor 
who has given personal guaranties for the performance 
of his obligation, has further secured it by a pledge in 
the hands of his creditor, or an indemnity in those of 
his surety, it is conformable to the presumed intent of 
all the parties to the arrangement, that the fund so ap- 
propriated shall be administered as a trust for all the 
purposes, which a payment of the debt willaccomplish; 
and a court of equity accordingly will give to it this 
effect. All this itis to be observed, as the rule verbally 
requires, presupposes that the fund specifically pledged 
and sought to be primarily applied isthe property of 
the debtor, primarily liable for the payment of the 
debt; and it is because it is so, that equity impresses 
upon it the trust, which requires that it shall be ap- 
propriated to the satisfaction of the creditor, the ex- 
oneration of the surety, and the discharge of the 
debtor. The implication is that a pledge made ex- 
pressly to one is in trust for another, because the re- 
lation between the parties is such that that construc- 
tion of the transaction best effectuates the express 
purpose for which it was made. 

It follows that the present case cannot be brought 
within either the terms or the reason of the rule; for 
as the property, in respect to which the creditors as- 
sert a lien, was not the property of the principal 
debtor, and has never been expressly pledged to the 
payment of the debt, so no equitable construction can 
convert it by implication into a security for the 
creditor. 

It is urged that the logic of the rule would extend it 
so as to cover the case of all securities held 
by sureties for purposes of indemnity of what- 
soever character, by whomsoever given. But 
this suggestion is founded on a_ misconception 
of the scope of the rule and the rational grounds 
on which it is established. Of course, if an express 
trust is created, no matter by whom, nor of what, for 
the payment of the debt, equity will enforce it, ac- 
cording to its terms, for the benefit of the creditor, as 
a cesiui que trust; but the question concerns the crea- 
tion of a trust by operation of law, in favor of a 
creditor, in a case where there was no duty owing to 
him, and no intention of bounty. A stranger might 
well choose to bestow upon a surety a benefit and a 
preference, from considerations purely personal, in 
order to make good to him exclusively any loss to 
which he might be subjected in consequence of his 
suretyshipfor another. In such a case, neither co- 
surety nor creditor could, upon any ground of priority 
in interest, claim to share in the benefit of such a 
benevolence. 

There may be indeed cases in which it would not be 
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inequitable for the debtor himself to make specific 
pledges of his own property, limited to the personal 
indemnity of a single surety, without benefit of par- 
ticipation or subrogation; as when the liability of the 
surety was contingent upon conditions not common to 
his co-sureties, and which may never become absolute. 
Hopewell v. Bank of Cumberland, 10 Leigh, 206. 

We are referred by counsel to the case of Curtis v. 
Tyler, 9 Paige, 432, as an instance in which the rule has 
been extended to securities in the hands of a surety 
not derived from the principal debtor. But the fact in 
that case is otherwise. The question was as to the 
right of an assignee of a mortgage to the benefit of the 
guaranty of one Allen to make good any deficiency in 
the mortgaged property to pay the mortgage debt. 
This bond had been given to one Murray, a prior 
holder of the mortgage, who had assigned it to the 
complainant. The court say in the opinion, p. 436: 
‘In the case under consideration, Murray had assigned 
the bond and mortgage given to him, and had guaran- 
teed the payment therof to the assignee. He therefore 
stood in the situation of a surety for the mortgagor, 
when the latter procured the boud of Allen as a collat- 
eral security, or as a guaranty of the payment of his 
original bond and mortgage. The preseut holders are 
therefore in equity entitled to the benefit of this col- 
lateral bond, in the same manner and to the same ex- 
tent as if it had been given to Murray before he as- 
signed his bond and mortgage, and had been expressly 
assigned by him to Beers, aud by Beers to the com- 
plainants.’’ It thus distinctly appears that the bond of 
Allen, Which was the collateral security in the con- 
troversy, was procured by and derived from the origi- 
nal mortgagor, the principal debtor. We have been 
referred to no case Which forms au exception to the 
rule as we have stated it. 

But the claim of the complainants fails for another 
reason. The right of subrogation on which they rest 
it, is merely a right to be substituted in place of each 
of the co-sureties in respect to the other, in order to 
enforce the mortgages given by them respectively ac- 
cording to their terms. But the conditions of those 
mortgages have not been broken, and the very fact, 
which is supposed to confer the right upon the creditor 
to interpose—the insolvency of the sureties — has ren- 
dered it impossible for either to fasten upon the other 
a breach of the condition of his mortgage. As neither 
can pay his own proportion of the liability they agreed 
to divide, neither can claim indemnity against the 
other for an over-paymeut. It is entirely clear there- 
fore that neither of the sureties could be, under the 
circumstances as they appear, entitled as mortgagee, 
to foreclose the mortgage against the other. The con- 
dition of each mortgage was, that the mortgagor would 
perform his part of the agreement and indemnify the 
mortgagee against the consequences of a failure to do 
so. Unless one of them had been compelled to pay, 
and had in fact paid, an excess beyond his agreed 
share of the debt, there could havé been no breach of 
the conditions of the mortgage, and consequently no 
right to a fureclosure and sale of the mortgaged prem- 
ises. And the amount which the mortgagor could be 
required to pay, as a condition of redeeming the mort- 
gaged premises, in case of foreclosure, would be, not 
the amount which the murtgagee, as between himself 
and the common creditor, was bound to pay on account 
of the debt, but the amount which, as between himself 
and his co-surety, the mortgagor, he had paid beyond 
the proportion which by the terms of the agreement 
between them, was the limit of his liability. The 
mortgages were not created for the security of the 
principal debt, but as security for a debt possibly to 
arise from one surety to the other. As to which of 
them has there been as yet any default? Plainly none 
astoeither. And yet the cowplainant’s assert the 





right to foreclose them both; a claim that is self-con- 
tradictory, for by the very nature of the arrangement, 
it is impossible that there should be a default as to 
both. The fact that one mortgagor had failed to per- 
form his part of the agreement could only be on the 
supposition that the other had not only fully per- 
formed it on his part, but had paid that excess against 
which his co-surety had agreed to indemnify him. 
There is therefore no right to the subrogation insisted 
on, because there is nothing to which it can apply. 

It results therefore that the complainants were not 
entitled to participate in the benefit of the mortgages 
in question, nor to share in the proceeds of the sale of 
the mortgaged premises; but that the same should 
have been applied to the payment of the other judg- 
ment and mortgage liens upon the premises, in the 
order of their priority. The decree of May 29, 1879, 
therefore being the one from which the appeal was 
taken, is reversed, and the cause remanded with di- 
rections to take such further proceedings therein not 
inconsistent with this with this opinion, as justice and 
equity require. 


Decree reversed. 
a an 
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An individual right to the occupation of a particular pew 
will not arise from an occupation of it for ever so long 
a time. 

The English ecclesiastical law forms the basis of the law 
regulating the affairs of the Episcopal church in this 
country,and is in force, except as modified by a statute 
and the rules of the church. 

The vestry of an Episcopal church may control the occu- 
paucy of a pew underthe New Jersey statute, and where 
the right to occupy has been given by them, it is not 
alienable or transmissable, and where the pew is rented 
annually, the one renting it has at most only a lease- 
hold interest for the term. 

The court will not review the action of vestrymen in exclud- 
ing a member of a church from a particular pew, and 
this though they give no reason for their action and do 
bot give the complaining party a hearing. 


ae eco gmeaaa by certiorari. 
the case. 
G. D. W. Vroom and H. C. Pitney, for plaintiff. 


John H. Stuart and T’. C. Lowthorp, for defendant, 
referred to Den y. Bolton, 7 Hal. 206; Miller v. Baptist 
Church, 1 Harr. 253; Deu v. Pilling, 4 Zab. 653; Worrell 
v. First Church,8 C. EK. Gr. 102; Watson vy. Jones, 13 
Wall. 679; People v. Steele, 1 Edm. 505; 2 Barb. 397; 
Hale v. Everett, 53 N. H. 9; Fisher v. Whitman, 13 
Pick. 350; State v. Trustees, 11 Ohio, 24; 7 Ohio St. 
58; Christian Society v. Macomber, 5 Mete. 155; Pack- 
ard v. Universalist Soc., 9 Cush. 181; Miller v. Gable, 
2 Den. 492; Petty v. Tooker, 21 N. Y. 267; African 
Church vy. Clark, 25 La. Ann. 282; Lucas v. Chase, 9 
Bush. 297; Sibley v. Carteret Club, 11 Vr. 295; Fisher 
v. Keane, L. R. (11 Ch. Div.), 353; Labouchere v. 
Wharnceliff, L. R. (18 Ch. Div.), 346; Hopkinson v. 
Exeter, L. R. (5 Eq.), 63; Lambert v. Addison, 46 L. 
T. Rep. 20; 25 Alb. Law J. 418; People v. Board of 
Trade, 80 Ill. 134; Baxter v. Board of Trade, 83 id. 146; 
Sturges v. Board of Trade, 86 id. 441; White v. Brown- 
ell, 4 Abb. Pr. (N. 8.), 162; 2 Daly, 329; Robertson v. 


The opinion states 








112 





THE ALBANY LAW JOURNAL. 


— 





— 





Walker, 3 Baxt. 316, 319; Crocker v. Old South So- 
ciety, 106 Mass. 489; Lemix v. Harmony Society, 3 
Wall. Jr. 87, note; People v. St. Stephens Church, 53 
N. Y. 103; Duke v. Fulden, 9 N. H. 538; Abets v. Me- 
Keen, 3 C. E. Gr. 462; Gass v. Wilhite, 2 Dana, 170; 
White v. Brownell, 2 Duly, 258; Ludlow v. Ludlow, 1 
South, 394; Woodhull v. Neafie, 1 Gr. Ch. 409; How- 
ard v. Blackford, Penn. 785; Rodebaugh v. Sanks, 
2 Watts. 9; Attorney-General v. Baker, 9 Rich Eq. 
621; Johnson v. Williams, 2 Tenn. 178; Holland v. Os- 
good, 8 Vt. 276; Railroad v. Hecht, 5 Otto. 168; First 
Parish v. Sharns, 21 Pick. 148; Rex v. Bailiffs of Eye, 
4 Barn. & Ald. 271; London v. Vanacre, 12 Mod. 269; 
Palmyra v. Morton, 25 Mo. 593; Treadway v. Hamil- 
ton Ins. Co., 29 Conn. 68; Belleville Mutual Ins. Co. v. 
Van Winkle, 1 Beas. 333; State v. Overton, 4 Zab. 440; 
Cummings v. Webster, 43 Me. 192; Black and White 
Smith’s Soc. v. Van Dyke, 2 Whart. 312; Osceola Tribe 
v. Schmidt, 57 Md. 98; Mac Dowellv. Ackley, 95 Penn. 
St. 277; Burt v. Grand Lodge, 44 Mich. 208; Worrell v. 
First Church, 8 C. FE. Gr. 96; State v. Woodward, 4 
Hal. 21; Moran v. Hudson City, 5 Vr. 25, 531; Henry 
v Jackson, 37 Vt. 431; People v. Moore, 73 Ill. 132; 
Paxson v. Sweet, 1 Gr. 196, 202; Hibernia Engine Co. 
v. Hainson, 93 Peun. St. 264; Vintners Co. v. Passey, 
1 Burr. 239; Long v. Jersey City, 8 Vr. 348; Venable y. 
Baptist Church, 25 Kan. 177; Soares v. Hebrew Cong., 
81 La. Ann. 205; Lucas v. Case, 9 Bush. 297; Martin vy. 
Nutkin, 2 P. Wms. 266; Morgan v. Rose, 7 C. E. Gr. 
583; Beckett v. Lawrence, 7 Abb. Pr. (N. 8.) 403; 
Brunenmeyer v. Buhre, 32 Ill. 183; Price v. Metho- 
dist Church, 4 Ohio, 548; Tartar v. Gibbs, 24 Md. 323; 
Trustees v. Proctor, 66 [ll. 11; Brownson vy. St. Peter's 
Church, 7 N. Y. Leg. Obs. 361; Clifford v. Wicks, 1 B. 
& Ald. 498; Smith v. Bonhoof, 2 Mich. 115; Hennessey 
v. Walsh, 55 N. H. 525; Wall v. Lee, 34 N. Y. 141, 147; 
O’Hear v. De Goesbriand, 33 Vt. 593; Rex v. Cam- 
bridgeshire, 2 Jur. 613; Union Bank vy. Ridgely, 1 
Harr. & Gill. 412; Henry v. Jackson, 37 Vt. 431; State 
v. Conklin, 34 Wis. 21; Bremman v. Franklin Soc., 3 
Watts. & Serg. 219; 2 Whart. on Evid., § 964; Robin- 
son v. United States, 13 Wall. 366; Jones v. Hoey, 128 
Mass. 585; State v. Conklin, 34 Wis. 33; Cincinnati v. 
Minor, 23 Ohio St. 211; People v. Oakland Board, 54 
Cal. 375; Spiller v. Woburn, 12 Allen, 127; Hodgkins 
v. Rockport, 105 Mass. 475; Parker v. School District, 
6 Lea. 525; Lambert v. Addison, 46 L. T. (N. 8.), 20, 
23; Everett v. Carr, 59 Me. 325; State v. Faran, 24 Ohio 
St. 536; McRoberts v. Southern Minn. R., 18 Minn. 
108; Fairfield Township v. Ladd, 26 Ohio St. 210; 
Quinn v. Hardenbrook, 54 N. Y. 83; Cole v. Scott, 1 
Macn. & G. 518; Lawrence v. Fulton, 19 Cal. 683; 
Campbell v. Machias, 33 Me. 419; Stockwell v. Brewer, 
69 id. 286; Lee v. Templeton, 6 Gray, 579; Lacy v. 
Green, 84 Penn. St. 515; Rex v. Minster, 3 M. & S. 
276; Carpenter v. Vail, 36 Mich. 226; Morris v. Nash- 
ville, 6 Lea, 337; Weisbrod v. Daenicke, 36 Wis. 73; 
People v. Tuthill, 31 N. Y. 550; Johnson v. Stone, 40 
id. 197; State v. Coowell, 4 Hal. 412, 423; People v. 
Tuthill, 31 N. Y. 550; Schriber v. Rapp, 5 Watts. 357; 
Watson v. Medical Soc., 9 Vr. 377; Auburn Plank 
Road Co. v. Douglass, 9 N. Y. 444; Davis v. Flagg, 8 
Stew. Eq. 491; Glendon Iron Co. vy. Uhbler, 75 Penn. 
St. 467; Smith v. Bowler, 2 Dis. 153; Ashburn vy. 
Dempsey, 15 Ga. 248; Harper v. Roberts, 22 Penn. St. 
194; Lambert v. Addison, 46 L. T. Rep. 20; 25 Alb. L. 
J. 418; Dawkius v. Antrobus, L. R. (17 Ch. Div.) 
615; Van Houten v. McKelway, 2 C. E. Gr. 126; 1 
Burns Ec. Law, 331; Reynolds v. Monkton, 2 Moo. & 
Rob. 384; Cathedral Church Case, 8 Irish Jur. (N. 8.), 
115; Lynd v. Menzire, 4 Vr. 162; Brett v. Mullarkey, 
L. R. (7 Irish C. L.), 122; Robertson v. Bullions, 1 N, 
Y. 271; Corven’s Case, 12 Co. 105; Hinde v. Chorlton, 
L. R., 2 C. P. 115; Solomon v. B’nai Jeshurun, 14 How. 
Pr. 263; State v. Crowell, 4 Hal. 425; St. Luke’s Church 





v. Mathews, 4 Desauss. 578, 585; People v. Phillips, 1 
Den. 388; Wiswell v. First Church, 14 Ohio St. 31; 
Poulterers’ Co. v. Phillips, 6 Bing. N. C. 314; Com. y, 
Cain, 5 Serg. & R. 510: People v. Hil, 7 Cal. 97; Maur- 
phy v. Webster, 131 Mass. 488; People v. New York, 
5 Barb. 48; Barney v. Buffalo, 15 id. 457; People y. 
Higgins, 15 Ill. 110; Wilson v. People, 90 id. 205; Ho- 
boken v. Gear, 3 Dutch. 286; People v. Stout, 19 How. 
Pr. 171; People v. New York Commercial Ass’n., 18 
Abb. Pr. 271; State v. Vincennes University, 5 Ind. 
77; People v. Townsend, 26 Hun, 28; Inderwick v. Snell, 
2 Macn. & G. 216; Hoboken vy. Gear, 3 Dutch. 287; Ex 
parte Albany, 23 Wend. 287; People v. Board of Po- 
lice, 39 N. Y. 509, 512; People v. Goodwin, 5id. 368; 
People v. Highway Com’s., 30 id. 72; Watson 
v. Medical Society, 9 Vr. 382; Church v. Mar- 
tin, 4 Rob. (La.), 62; St. Louis v. Blane, 8 id. 51; Will- 
cock’s Mun. Corp. 253; Dillon’s Mun. Corp., § 231, 170; 
Ang. & Ames, § 426; Rex v. Coventry, 1 Ld. Raym. 
391; Rex v. Oxford, Salk. 428; Rex v. Canterbury, 
Str. 674; Field v. Com., 32 Penn. St. 481; Field vy. 
Girard Coll, 54 id. 255; United States v. Avery, 
Deady, 204; Reg. v. Darlington School, 8 Ad. & El. 682; 
Rex v. Canterbury, 11 Mod. 403; Attorney-General 
v. Poole, 8 Beav. 75; Hennen’s case, 138 Pet. 230; 
United States v. Bank of Ark., Hempst. 460; Blake y. 
United States, 103 U. S. 227; Reg. v. Thomas, 8 Ad. & 
El. 183; Rex v. Chalk, 1 Ld. Raym. 225; Hoboken y. 
Gear, 3 Dutch. 286; Burlington v. Estlow, 14 Vr. 138; 
Ball v. Fagg, 67 Mo. 481; Madison v. Korbly, 32 Ind. 
74; Butcher v. Camden, 2 Stew. Eq. 478; Hendrickson 
v. Decow, Sax. 577; Brunnenmeyer v. Buhre, 32 ILL. 
186; Abernethy vy. Society, 3 Daly, 1; Dutch Church y, 
Bradford, v. Cow. 466; State v. Crowell, 4 Hal. 419; 
Kniskern v. Lutheran Church, 1 Sandf. Ch. 430; Har- 
rison v. Hoyle, 24 Ohio St. 254; Vestry v. Barksdale, 1 
Strobh. Eq. 198; Price v. Littlewood, 3 Camp. 288; 
Furgusson v. Skirving, 2 Stuart (Scotch) 824; Bouldin 
v. Alexander, 15 Wall. 1388; Sawyer v. Baldwin, 11 
Pick. 492; Com. v. Woelper, 3 Serg. & R. 29, Ham- 
rick v. Bence, 29 Ind. 500; Witherell v. Gartham, 6T. 
R. 388; Reg. v. Hall, L. R. (1 Q. B.), 682; 1 Burn’s 
Ee. Law. 331; Bartholomew yv. Lutheran Cong. 35 
Ohio St. 269; Miller v. Eschbach, 43 Md. 1; Zion 
Church v. Hillery, 51 Cal. 155; Belanger v. Cyr, 12 
Low Can. 470; Harrison vy. Simonds, 44 Conn. 318; 
State v. McDonald, Coxe, 332; Hennessey v. Walsh, 
55 N. H. 525; Hamblett v. Bennett, 6 Allen, 140; Fg- 
gleston v7. Doolittle, 33 Conn. 402; Morgan v. Rose, 7 
C. E. Gr. 583; Kilpatrick v. Graves, 57 Miss. 452; 
Kinkead v. Mc Kee, 9 Bush, 535; People v. Tuthill, 31 
N. Y. 550; Bates v. Sparrell, 10 Mass. 323; Gamble’s 
case, 23 La. Ann. 9; McNabb v. Pond, 4 Bradf. 7; 
Price v. Lyon, 14 Conn. 279; Johnson y. Corbett, 11 
Paige, 265; Church v. Wells, 24 Penn. St. 249; Com. y, 
Morrison, 36 Leg. Int. 4; Montgomery's Appeal, 1 
Pittsb. 348; Mussey v. Bullfiuch Soc., 1 Cush. 148; 
Curry v. Trustees, 2 Pittsb. 43; Bailey v. Trustees, 6 
R. [. 491; Taylor v. Edson, 4 Cush. 522; Price v. Lyon, 
14 Conn. 279; First Church v. Bigelow, 16 Wend. 28; 
Barvard v. Whipple, 29 Vt. 402; Kimball v. Second 
Parish, 24 Pick. 349; Stoddert v. Vestry, 2G. & J. 227; 
Vielie v. Osgood, 8 Barb. 130; Presb. Church v. An- 
druss, 1 Zab. 325; VanHouten v. First Ref. Church, 2 
C. E. Gr. 126; Abernethy v. Society, 3 Daly, 1; First 
Meth. Soc. v. Brayton, 9 Allen, 248; St. Paul’s Church 
v. Ford, 34 Barb. 16; Second Universalist Soc. v. 
Cooke, 7 R. I. 69; Bailey v. Trustees, 6 id. 491; Crocker 
v. Old South Soc., 106 Mass. 489; Brumfit v. Roberts, 
L. R., 5 C. P. 224; Curtis v. First Cong. Soc., 108 Mass. 
147; White v. Trustees, 3 Lans. 477; First Parish v. 
Speer, 15 Pick. 144; Brunskill v. Harris, 1 E. & A. 
(Up. Can.) 822; Richard v. Cure of Quebec, 5 Low. 
Can. 3; Wood v. Leadbitter, 13 M. & W. 838; Het- 
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<> om OE 


y+ S 


ar Tass 


ree eS 


= 


roc er rma F 


esa. Be 


Mee 8 


_— 
™ & 


— < 


? 








THE ALBANY LAW JOURNAL. 113 








Gaffner, 73 Ill. 453; McCrea v. Marsh, 12 Gray, 211; 
Burton v. Scherpf, 1 Allen, 133; Wiseman v. Luck- 
singer, 84 N. Y. 31; Reg. v. South Weald, 5 B.& S:- 
391; Caldon v. Pixell, L. R.. 2C. P. D., 562; Catterall 
v. Sweetman, 9 Jur. 951; Parish v. Elwell, 46 lowa: 
162; Cason v. Cason, 31 Miss. 578; Com. v. Rosseter, 2 
Binn. 360; approved in Overseers v. Overseers, 82 Penn. 
St. 279; Birmingham Ins. Co. v. Com. 92 id. 77; 
Ex rnarte Jacob, 5 Allen (N. B.), 153; Kinkaid v. Me- 
Kee, 9 Bush, 535; State v. Vincennes University, 5 Ind, 
77; Attorney-General v. Regents, 4 Mich. 98; 18 id. 
469; 30 id. 473; Rex v. Totness, 5 D. & R. 481; Me En- 
dre v. Peters, 6 Lit. 101; Nichols v. Valentine, 36 Me. 
22; Bennett v. American Art Union, 58 Sandf. 652; 
Orr v. Home Ins. Co., 12 La. Ann. 255; State v. Lusi- 
tanian Soc., 15 id. 73; People v. Masonic Assn., 98 Il. 
635; Hussey v. Gallagher, 61 Ga. 86; Kean v. Brown- 
son, 6 Vr. 468; Parnell v. Coms., 34 Ala. 278; Cole v. 
Shannon, 1 J. J. Marsh. 218; Nicholson v. Stocket, 
Walk. (Miss.), 67; Bath v. Magoun, 8 Me. 292; Law- 
rence v. Schell, 5 Lans. 352; Simpkin v. Ashurst, 4 
Tyrw. 781; Wood’s Land & Ten., § 8; Decker v. 
Adams, 7 Hal. 100; People v. St. Francis Soc., 24 How: 
Pr. 216; People v. German Church, 53 N. Y. 103; 
Meister v. Anshei Congregation 37 Mich. 542; Shan- 
non v. Frost, 3 B. Mon. 261; Ebaugh v. Hendel, 5 
Watts, 48 Gibson, C. G.; Trustees v. Seaford, 1 Div. 
Eq. 459; Morgan v. Rose, 7 C. E. Gr. 583; Beasley, C. 
G.; Worrell v. First Church, 8 C. E. Gr. 96: Kulinski 
v. Dambrowski, 29 Wis. 109; Solomon v. B’nai Jesh- 
uran, 49 How. Pr. 263; Newson v. Bawldry, 7 Mod. 70; 
Garner v. Shelley, 5 Bing. 477; Supreme Council v. 
Fairman, 62 How. Pr. 386; Bell v. Bergen, 2 Gr. 131; 
Brown v. Peterson, 9 Vr. 189; Griffith v. West, 5 Hal. 
350; Beneficial Soc. v. White, 1 Vr. 313; Norris v. 
Tapsley, 5 Cal. 47; Rex v. London, 1 Wils. 11; Rex v. 
Cloyden, 5 T. R. 718; Union Church v. Sanders, 1 
Houst. 100; Runkle v. Winemiller, 4 Har. & McH. 
129; Hloward v. Gage, 6 Mass. 462; Woobury v. Comrs., 
40 Me. 304; Rex v. London, 2 T. R. 182; Rex v. 
Griffiths, 5 Barn. & Ald. 731; Rex v. Newcastle, 1 Burr. 
530; Rex v. Axbridge, Cowp. 523; Ex parte Paine, 1 
Hill (N. Y.), 665; Meister v. Anshei Cong., 37 Mich. 
542; Newark Sav. Inst. v. Foreman, 6 Stew. Eq. 436, 
and note; Baldwin v. Flagg, 14 Vr. 502; First Baptist 
Church v. Witherell, 3 Paige, 296; Humphrey v. Burn- 
side, 4 Bush, 223; Doremus v. Dutch Church, 2 Gr. 
Ch. 332; Bouldin v. Alexander, 15 Wall. 151: Fitzger- 
ald v. Robinson, 112 Mass. 371; Laight Street Church 
v. Noe, 12 How. Pr. 497; People v. German Church, 
3 Lans. 434; 6 id. 172; 53 N. Y. 103; Hennessey v. 
Walsh, 55 N. H. 529; Cushing, C. J.: Vestry v. Barks- 
dale, 1 Strobh. Eq. 197; Church of St. Francis v. Mar- 
tin, 4 Rob. (La.), 68; Rex v. Ashbridge Cowp. 523; 
People v. Fire Comrs., 23 Hun, 317; 86 N. Y. 149; 
German Cong. v. Pressler, 17 La. Ann. 129; Ex parte 
Albany, 23 Wend. 288; People v. Higgins, 15 Ill. 110, 
Smyth v. Darly, 2 H. L. Cas. 798; Rex v. Harris, 1 B. 
& Ad. 942; Presb. Church v. Andruss, 1 Zab. 329; 
Marshall v. White, Harp. 122; Ridout v. Harris, 17 
U. C. C. P. 88; Perrin v. Granger, 33 Vt. 101; Shaw 
v. Beveridge, 3 Hill. 26; Jackson v. Rounseville, 5 
Metce. 127; Howe v. Stevens, 47 Vt. 262; Gay v. Baker, 
17 Mass. 435; Kellogg v. Dickinson, 18 Vt. 266. 


DepvusE, J. The object of this writ is to obtain the 
vacation, by a judicial judgment of this court, of the 
following preamble and resolution, adopted on the 
13th of April, 1882, by the trustees and vestrymen of 
Trinity Church in Trenton : 

Whereas, It is known to this vestry that Alfred M. 








Livingston, a member of Trinity parish, has for a 
long time in the past been and still is adverse and 
detrimental to the prosperity of the parish; and 
whereas, he has been very recently guilty of using 
false, malicious, and slanderous language to and of the 
rector; therefore be it resolved, and it is by the unani- 
mous vote of the wardens and vestrymen of Trinity 
Episcopal Church, Trenton, N. J., 

“ Resolved, That the name of Alfred M. Livingston 
be removed from the diagram of this church, and that 
the said Alfred M. Livingston be notified that the 
vestry has removed his name from the diagram of sit- 
tings in the church, and has assigned the pew hereto- 
fore occupied by him to other persons, and decline to 
receive any further contributions from him for parish 
or other purposes; that this resolution be entered at 
large on the minutes and a duly attested copy be sent 
him by the secretary.” 

The pew occupied by the prosecutor is pew num- 
ber 13. 

In the decision of the legal questions presented by 
this writ we must exclude consideration of the matters 
contained in the preamble which precedes the resolu- 
tion. A writ of certiorari will not lie to revise or cor- 
rect erroneous opinious however hurtful they may be 
to individuals against whom they are expressed. The 
court under such a writ can only review some order, 
judgment, or determination affecting the rights of the 
prosecutor. State v. Medical Society, 9 Vroom, 377. 
If the words uttered or written be defamatory in_a 
legal sense and actionable, redress in the civil coutts 
must be sought in another form of proceeding. 

The injury whereon the prosecutor founds his right 
to the use of this writ is, that he was by the resolu- 
tion unlawfully deprived of a right to the pew he had 
previously occupied in the church. 

In England, before the Reformation, the body of the 
church was common to all parishioners. After the 
Reformation a practice arose to assign particular seats 
to individuals. The assignment of seats was made by 
the ordinary, by a faculty which was a mere license, 
and was personal to the licensee, and all disputes con- 
cerning it were determined in the spiritual courts. 

1 Zab. 329; note to Presbyterian Church v. Andrews, 
1 Burns Ecc. L. 358; Church VII, Bouvier Law Dic., 
tit. Faculty. Every parishioner has arightto a seat 
in the parish church but not to a pew. Matter of 
Cathedral Church, 8 L. T., N. 8S. 861. 

The disposal of seats in the nave of the church ap- 
pertaineth of common right to the bishop of the diocese 
**so that he may place and displace whomsvever he 
pleaseth."’ 1 Burns Ecc. Law, 359; Com. Dig. Esglise 
G. 3; Boothley v. Bailey, Hob. 69; and the ordering 
thereof is a matter merely spiritual. Cowen’s case, 12 
Co. 105: Kook’s Church Dict. ‘‘ Pews.”’ 

The discretionary power of ordering the seats in the 
church which by the common law was vested in the 
ordinary, by custom was exercised by the church 
wardens who were the representatives of the ordinary 
in that respect, and whose assignment of seats was 
presumed to have been made with the approbation 
and consent of the ordinary. 1 Burns Ecc. L. 359; 2 
Bac. Abr. 242; Church Warden, 2; Wood's Inst. 88-90. 
Consequently it has become the settled law of the 
English courts that church wardens have a discretion- 
ary power to appropriate the pews in the church, sub- 
ject only to the control of the ordinary. Reynolds v. 
Monkton, 2 M. & Rob. 384; Matter of Cathedral Church, 
8 L. T., N.S. 861. 

Courts of law will interpose to control the proceed- 
ings of ecclesiastical bodies when a right to property is 
involved, but in no other instances. A court of law 
will inquire into the regularity of the election of 
trustees of a religious corporation to whom the prop- 
erty of the corporation is committed, and will de- 








as ee ee 


114 THE ALBANY LAW JOURNAL. 

















termine the qualifications of the voters who are al 
lowed to vote at such an election. State v. Crowell, 4 
Hal. 390. It will also, when the right to property is in 
issue, institute an inquiry into the doctrines and opin- 
ions of a religious society as facts upon which the 
ownership of property may depend. Hendrickson v. 
Decow, Saxt. 577. 

But with respect to spiritual matters, and the ad- 
ministration of the ecclesiastical and temporal affairs 
of the church not affecting the civil rights of individ- 
uals or the property of the corporation, the ecclesiastic- 
al courts and governing bodies of the religious society 
have exclusive jurisdiction, and their decisions are 
final. Denv. Bolton,7 Hal. 206; Den v. Pilling, 4 
Zab. 653; Van Houten v. First Reformed Church, 2 C. 
E. G. 126-132. 

A court of law will not interfere with the rules of a 
voluntary religious society, adopted for the regulation 
of its own affairs, unless to protect some civil right 
which is infringed by their operation. Forbes v. Eden, 
L. R.,1 Seotch & Div. App. 568; see also Chase v. 
Cheeney, and the notes contained in 10 Am. L. Reg., 
N. 8. 295; Petty v. Tooker, 21 N. Y. 267; People v. The 
G. U. Ev. Church, 53 id. 103. 

An individual right to the occupation of a particular 
pew will not arise from an occupation of it for ever so 
longatime. Boothby v. Bailey, Hob. 69; Wood's Inst. 
90; Stock v. Booth, 1 T. R. 428. The right can be ac- 
quired only by a faculty, which is personal to the 
grantee, and cannot of itself be given a transmissible 
@® heritable quality. Stocks v. Booth; Clifford v. 
Wicks, 1 B. & Ald. 498, or by prescription which will 
not arise from a possession however long, unless it be 
annexed to a house, and it also be shown that the pew 
was repaired by the claimant, and those under whom 
he claims for the prescriptive period. Hook’s Dic., 
Pews; Wood's Inst. 90, or by a grant, which creating 
anincorporeal interest in lands, must bein writing 
and under seal, or by a letting for a limited period by 
the proper authorities of the church. And it is only a 
legal right of possession acquired by some one of these 
methods that can be made the foundation of legal pro- 
ceedings for its protection in a court of law; otherwise 
the disturbance of the possession is a matter of eccle- 
siastical cognizance only. 1 Chitty Gen. Prac. 209; 
Com. Dig. Eglise G. 3; 3 Inst. 202; Stocks v. Booth, 
supra; Mainwaring v. Giles, 5 B. & Ald. 356; 1 Chitty 
Burns Inst. 629-6383; Church IV; Hook's Church Dic., 
Pews. 

The English ecclesiastical law forms the basis of the 
law regulating the affairs of the Episcopal Church in 
this country, and isin force except so faras it has 
been modified and changed by statute and by the 
usages and canons of the church. Lynd v. Menzies, 4 
Vroom, 162; Hoffman's Laws of the Church, 14, 30, 34, 
64. 

In an act passed February 29, 1828, asa supplement 
to the act for the Incorporation of Religious Societies 
of June 12, 1797 (Pal. 412), it was recited in the pre- 
amble, that according to the constitution, usages and 
customs of the Protestant Episcopal Church, the ward- 
ens and vestry of each church for the time being have 
the management of the temporalities of the said 
church, and that great inconvenience had been ex- 
perienced by the temporalities being thereby (by the 
act of 1787), in trustees other than those who by the 
constitution, usages and customs of the said church 
should be invested with the said temporalities; and by 
the first section it was enacted that the wardens and 
vestry for the time being of every Protestant Episco- 
pal Church not specially incorporated should be trus- 
tees of the same, and a body politic and corporate in 
law by such name as they should assume. Harr Com. 
183. Onthel7th of February, 1829, another act was 
passed which inthe third section made the rector, 





wardens, and vestrymen a body corporate and politic. 
Harr Com. 220. By section 4 of the act of 1829 it 
was enacted that the rector, wardens, and vestrymen, 
and their successors, or a majority of them, may make 
such rules, by-laws, and ordinances, and do every 
thing needful and requisite for the good government 
and support of the church, not inconsisteut with the 
Constitution and laws of this State or of the United 
States. The three sections referred to were re-enacted 
in the Revision of 1875, as sections 27, 31, and 32, Rev. 
962. By force of this legislation the wardens and 
vestrymen become trustees of the church, and to the 
rector, warden, and vestrymen is committed the entire 
control over the temporalities of the church, including 
the discretionary authority, which by the English 
ecclesiastical law was exercised by the ordinary, and 
by the church wardens as his representatives in the 
disposition of the seats and pews in the church. 

Trinity Church in Trenton was by a certificate filed 
May 11, 1859, incorporated under the corporate name 
of “The Rector, Wardens, and Vestrymen of Trinity 
Church in Trenton.” 

In April, 1870, what is called the Free Church Plan 
was proposed. It was approved at a parish meeting 
held on the 18th of April, 1870, and was adopted by 
the vestry April 21, 1870. The principal feature in this 
plan is expressed as follows: 

**That pews shall be appropriated to all regular at- 
tendants upon the services of the church, for the Sun- 
day morning service, leaving them as at present free 
and open on all other occasions of public worship. 
The pews to be appropriated without reference to 
what is given for the suppurt of the church, but no 
right of proprietorship to be conferred; the pews to be 
appropriated by the wardens to the pew holders as at 
present occupied, except where changes are desired, 
and then in such manner as not to interfere with the 
present occupant or occupants without his, her or 
their consent.”’ 

On the 4th of April, 1876, the following by-law was 
adopted by the vestry: 

‘“‘The wardens shall have power to assign pews or 
sittings, in conformity with the free church plan as 
adopted by the congregation of this parish on Easter 
Monday, April 18, A. D. 1870, and shall keep a register 
of the pews and sittings assigned; they shall causea 
proper diagram of the pews, with the name of the oc- 
cupant to whom any pew, or portion thereof has been 
assigned, to be at all times exhibited in the vestibule of 
the church.”’ Art 6, § 1. 

On the 2d of October, 1877 the vestry adopted the 
following resolution: 

* Resolved, That hereafter all arrangements and 
communications as to the occupation of church pews 
or sittings shall be made by and between the wardens 
and the applicants or occupants of such pews, except 
where the wardens directly request the aid of the 
vestrymen or other persons, and authorize them to 
act. J.D. HALL, Sec.” 

The adoption by the vestry of the Free Church Plan 
in April, 1870, the by-law of January, 1876, and the 
resolution of October, 1877, were acts within the power 
of the vestry under the authority conferred by section 
4of the act of 1829; and they became rules for the 
government of the church in that respect. How far 
these official acts of the vestry affected its power to 
dispose of the pew in question by the resolution of 
April 13, 1882, was the principal subject of the discus- 
sion by counsel. 

Alfred 8. Livingston, the father of the prosecutor, 
died in February, 1875. He was one of the corporators 
in the organization of the church, and had contributed 
liberally for its support. He was a commounicant and 
for many years a vestryman; aud he joined in the 
proposal and adoption of the Free Church Plan. He 
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occupied with his family pews 11 and 13 until his death. 
The method by which pews were originally assigned 
was by an auction sale, in which the choice of pews 
was given to the highest bidder. Mr. Livingston, the 
father, gave $25 each for the privilege of a choice, and 
selected these two pews and paid the annual rent for 
them. After his death pew No. 1l was given up, and 
the prosecutor and the widow of the deceased con- 
tinued to occupy the pew in question. It is manifest 
that the prosecutor’s father had no alienable or trans- 
missible interest in the pew; forthe right to a pew, 
which will be transmitted to an heir, isan interest in 
land within the Statute of Frauds,and is also subject to 
that inflexible rule of the common law that an inter- 
est in lands lying in grant can only be created by a 
deed under seal. First Church v. Bigelow, 16 Wend. 
28; Bryant v. Whistler, 8 B. & C.288; Prior v. Lyon, 
14 Conn. 279. He never had at most more thana 
leasehold interest in the pew for the term for which 
pews were usually rented at the annual letting. 

If there be any efficacy whatever in the contention 
of the prosecutor, it must be derived from the plan of 
1870. Inthat plan it is directed that the pews be ap- 
propriated by the wardens to the pew-holders “as at 
present occupied, except when changes are desired, 
and that when changes are made they shall be made 
in such a manner as not to interfere with the present 
occupant or occupants without his or their con- 
sent.”’ 

The whole case rests upon the legal effect of these 
words in the plan of 1870, keeping in mind that by the 
English ecclesiastical law the power of the ordinary, 
and of the church wardens in the assignment of pews 
in a church was discretionary—absolutely and unqual- 
ifiedly, and that possession gave the occupant of a pew 
no legal right which he could interpose against the 
discretion of the officers of the church, we’ think it is 
clear that the language quoted will give no support to 
the contention of the prosecutor. The discretionary 
power of the ordinary and his representatives in this 
matter was a fundamental law of the English church, 
considered to be indispensable for the preservation of 
order, and the maintenance of discipline in the church. 
A renunciation of such an essential authority in the 
officers of the church will not be inferred from any 
scheme adopted for the government of a particular 
church unless the renunciation be expressed in words 
of unequivocal import. The language of the plan of 
1870 will not bear that construction. In terms it ap- 
plied only to the present occupants of pews as the 
pews wereaoccupied when the plan was adopted. It 
was not designed to create pre-emption in favor of oc- 
cupants of pews in the future in perpetuo, and thus in 
effect deprive the officers of the church, in a consider- 
able degree, of their discretionary powers over the 
pewsinthe church. At the utmost, this part of the 
plan of 1870 was merely a license analogous to a faculty 
granted by the ordinary at common law, and if not 
revocable, was personal to the licensee. 

We think the vestry bad the power under the eccle- 
siastical law,and the usages and regulations of the 
church, to take the action which is expressed in the 
resolution under review, and there the jurisdiction of 
this court ends. 

But it is contended that the vestry should have 
given the prosecutora hearing before they adopted 
this resolution, and that in this respect that body 
violated the fundamental rule of law that an oppor- 
tunity to be heard must be afforded before any decis- 
ion is made respecting a party’s rights. The princi- 


ple is undoubtedly established that a special tribunal 
having judicial or quasi judicial functions annexed to 
its powers, whose power to act ina particular case de- 
pends upon its determination one way or the other of 
certain facts, must allow a hearing to 


persons whose 





proprietary or personal rights may be affected by its 
decision. But this principle does not prevail where 
the act done is purely discretionary. Consequently it 
is the settled law that a writ of certiorari will no lie in 
a matter wholly discretionary. Stew. Dig. 118, Cer- 
tiorari 1. 

Waiving the question whether this court can, by its 
writ of certiorari, review the regularity of the proceed- 
ings of an ecclesiastical body in a matter relating to 
the spiritual or temporal affairs of a church; Chase v. 
Cheeney, supra; People v. G. U. Ev. Church, 53 N.Y. 
105; Bouldin v. Alexander, 15 Wall. 132. It is clear that 
the prosecutor cannot invoke the principle above men- 
tioned in this case. As we have seen the control of 
church officials over the pews of a church is entirely 
discretionary. In the absence of acontract with the 
prosecutor for the occupation of this pew, the vestry 
was not legally bound to find or assign any reason for 
depriving him of the occupation of it. The power of 
the vestry to do with the pew whatever they saw fit by 
way of assignment of it was not dependent upon any 
state of facts beyond their own will, stet pro ratione 
voluntas. When the powerof removing an officer is 
discretionary it may be exercised without notice ora 
hearing. 1 Dill. Mun. Corp., $188; Rex v. Mayor, ete., 
1 Lev. 291; Rex v. Coventry, 1 Ld. Raym. 391; Ex parte 
Hermon, 13 Pet. 230. 

For instance a clegyman may by the canons of the 
church repel achurch member from the communion, 
the vestry or the consistory, at the periodical letting 
of pews, make changes in the assignment of them, to 
suit what they deem to be the advantage of the 
church. If these acts can only be done fora reason, 
and after a hearing, and are subject to review by writ 
of certiorari, great confusion would be introduced into 
the affairs of ecclesiastical bodies. If the court by its 
writ of certiorari may require a hearing to be given 
and reasons to be adjudged, it may also be called upon 
to adjudge upon the sufficiency of the reasons assigned. 
In all religious societies there are ecclesiastical courts; 
and if injustice be done in these matters redress must 
be sought in those tribunals under the rules adapted 
by the church for its government, or that of its mem- 
bers. The furthest a court of law can goin matters 
of this kind is to the question of power—jurisdic- 
tion. 

It is true that the vestry did in the preamble to the 
resolution assign a reason for the action in language 
calculated to give offense. But they had the power to 
do the act by a simple resolution, or by concerted 
action without a resolution, and without a reason; and 
we cannot set aside their action because the vestry 
assigned a reason for it expressed in a manner which 
we may disapprove, a judgment of reversal on that 
ground would be anugatory act. It would neither 
restore the prosecutor to his seat in the pew, nor re- 
strain the vestry from assigning it to another. The 
vestry could again do the act they sought to accom- 
plish by this resolution, without observing any form- 
ality. 

The prosecutor also objects to another part of this 
resolution—that wherein the vestry resolves to decline 
to receive any further coutributions from him for 
parish or other purposes. He asksa reversal on this 
ground for the reason that by this resolution he may 
be deprived of his right of voting at parish elections. 
In fact neither the resolution nor the execution of it 
will produce such an effect. By the canons of the 
church in this Diocease, the right to vote at parish 
meetings is given to all maleattendants of the church 
who may be either communicants not under repulsion, 
ot the holders of seats in the parish church; or where 
the seats are not rented, who have contributed to the 
support of the church in the way appointed in that 
parish. Canons of the Diocese of New Jersey, 
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title II. Canon 2. The prosecutor is a communicant of 
the church and is not under repulsion. As such he will 
be entitled to vote at parish meetings, and be eligible 
to office in the church notwithstanding this resolution 
may be carried into execution. 

It is moreover observed that the resolution is simply 
declaratory of an intent on the part of the vestry not 
to receive the prosecutor’s contributions; and it may 
fairly be presumed that if his qualification to vote de- 
pended on the fact of his contributing to the support 
of the church, he would not be disqualified, if his con- 
tributions offered were wrongfully rejected by those 
in authority. Atall events the injury to the prose- 
cutor in that respect is only apprehended and contin- 
gent. On an appeal to the civil courts by a minister of 
the Scotch Episcopal Church, alleging that alterations 
had been made by the general synod in the canons of 
the church inconsistent with its constitution and 
practice, which the appellant could not conscientiously 
obey, and in consequence thereof he might be liable to 
degradation from his office as minister, and thereby 
be deprived of its temporal advantages, the court held 
that it might refuse to consider whether the synod 
had the power to make the canons in question,no civil 
injury having in fact arisen. Forbes v. Eden, L. R., 1 
Sc. & Div. App. 568, 575, 576, 582, 589. For the same 
reason the Court of Appeals of New York refused a 
mandamus to restore the relator who had been ex- 
pelled from the congregation; but not in fact excluded 
from the church by a resolution adopted in his absence 
and without notice, the court holding that the resolu- 
tion if invalid was nugatory, and would be no obstacle 
to redress fora civil injury, whenevera civil injury 
should be sustained. People v. German Church, 53 N. 
Y. 103, 110. 

For the reasons above stated the wit of certiorari 
should be dismissed. 

Nore.—In Sheldon v. Vail, 28 Hun, 354, it was held 
that the trustees of a free church, where no charge is 
made for the sittings, have power to determine where 
attendants at worship shall sit, and may by force re- 
move one who persists in sitting ina place other than 
that assigned to him. In this case a person who had 
been connected witha Baptist Church organization, 
but from whom the latter had “‘ withdrawn the hand 
of fellowship’? was removed from a seat in part 
because, it was claimed, he had disturbed worship at 
other times by making grimaces at the minister, and 
other disorderly behavior, and a seat further back 
assigned him. It was held that an action for assault 
and battery would not lie in his behalf. 


—__—__—_——_ 


UNITED STATES SUPREME COURT AB- 
STRACT. 

APPEAL — FINAL JUDGMENT.—A bill was filed by 
N. against F. and H., to set aside proceedings for 
foreclosure and obtain a conveyance of mortgaged 
property. The court refused to set aside the proceed- 
ings or to order a conveyance, but did order the sale 
to go on, and that the proceeds, after the mortgage was 
satisfied, be paid to N. It adjudged the case on the 
merits in favor of F., as against N., and in favor of N., 
as against H. The decree settled every question in 
dispute between the parties, and left nothing to be 
done but to complete the sale under the proceedings 
for foreclosure, and hand over to N., any surplus of 
the proceeds there might be after satisfying the debt 
due F., as stated in the process under which the sale 
was made. Held, that there was a final decree from 
which an appeal could be taken: ‘“ A decree is final for 
the purposes of an appeal when it terminates the liti- 
gation between the parties, and leaves nothing to be 





done but to enforce by execution what has been de- 
termined.” Ex parte Norton. Opinion by Waite, 
C. J. & 
[Decided March 3, 1883.] 


CONSTITUTIONAL LAW—SUIT AGAINST STATE — 
CORPORATION—UNDER LAWS OF DIFFERENT STATES — 
ULTRA VIRES — CONFLICT OF LAW — BOND — WHEN 
AMOUNT STIPULATED A PENALTY.— (1) Where a State 
intervenes in a suit claiming a fund in court the ob- 
jection that the State cannot be sued under the Fed- 
eral Constitution cannot be raised. The immunity 
from suit belonging to a State, which is respected and 
protected by the Constitution within the limits of the 
judicial power of the United States, is a personal 
privilege which it may waive at pleasure; so that in a 
suit, otherwise well brought, in which a State had 
sufficient interest to entitle it to become a party de- 
fendant, its appearance in a court of the United States 
would be a voluntary submission to its jurisdiction; 
while of course those courts are always open to it as a 
suitor in controversies between it and citizens of other 
States. In the present case the State of Rhode Island 
appeared in the cause and presented and prosecuted a 
claim to the fund in controversy, and thereby made 
itself a party to the litigation to the full extent re- 
quired for its complete determination. It became an 
actor as well as defendant, as by its intervention the 
proceeding became one in the nature of an interpleader, 
in which it became necessary to adjudicate the ad verse 
rights of the State and the appellees to the fund, to 
which both claimed title. The case differs from that 
of Georgia v. Jesup, 106 U. S. 462, where the State ex- 
pressly declined to become a party to the suit and ap- 
peared only to protest against the exercise of jurisdic- 
tion by the court. (2) An act of the Rhode Island 
Legislature authorized a Connecticut corporation to 
enter into a certain contract in Rhode Island which 
contract the corporation entered into. Held, that the 
objection of ultra vires could not be raised as to such 
contract. If the corporation had bad no previous ex- 
istence as a corporation under the laws of Rhode 
Island, it would have become such by virtue of the 
act in question. For although as a Connecticut cor- 
poration, it may have had no capacity to act or exist in 
Rhode Island for these purposes, and no capacity by 
virtue of its Connecticut charter, to accept and exer- 
cise any franchises not contemplated by it, yet the 
natural persons, who were corporators, might as well 
be a corporation in Rhode Island as in Connecticut; 
and by accepting charters from both States, could well 
become a corporate body, by the same name and act- 
ing through the same organization, officers and agen- 
cies , in each, with such faculties in the two jurisdic- 
tions as they might severally confer. The same asso- 
ciation of natural persons would thus be constituted 
into two distinct corporate entities in the two States, 
acting in each according to the powers locally bestowed, 
as distinctly as though they had nothing in common 
either as to name, capital or membership. Such was 
in fact the case in regard to this company, so that in 
Rhode Island it was exclusively a corporation of that 
State, subject to its laws and competent to do within 
its territory whatever its legislation might authorize. 
‘* Nor do we see any reason,”’ as was said by this court, 
in Railroad Co. v. Harris, 12 Wall. 65-82, “why one 
State may not make a corporation of another State, as 
there organized and conducted, a corporation of its 
own, gquoad any property within its territorial juris- 
diction. That this may be done was distinctly held in 
Ohio and Miss. R. Co. v. Wheeler, 1 Black, 297.’ The 
same view was taken in Railway Co. v. Whitton, 15 
Wall. 270; in Railroad Co. v. Vance, 96 U. S. 459; and 
jn Memphis & Charleston R. Co. v. Alabama, decided 
atthe present term. (3) A statute of Rhode Island 
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authorized a Connecticut railroad corporation to con- 
struct a railroad in the State of Rhode Island. The 
statute provided that it should not go into effect un- 
less the company should “deposit in the office of the 
general treasurer their bond, with sureties satisfactory 
to the governor of this State, in the sum of one hun- 
dred thousand dollars, that they will complete their 
said road before the first day of January, 1872." The 
company thereafter deposited its bond for the amount 
required by statute. Held, that on a failure to 
fulfill the obligation of the bond the obligors were 
liable for the full amount of the bond and not 
merely for the actual damages. It was not intended 
by the parties that the obligation given and accepted 
should be for an indemnity against any loss or damage 
expected to be suffered by the State, in the event that 
the railroad company should fail to build the railroad 
as required. The security is not to be extended to any 
supposed damage to private interests legally affected 
by the process of constructing the work. All damage 
of this kind to private persons was carefully provided 
for in other parts of the act. As to the State itself, 
the real party to the arrangement and contract, it 
could gain nothing in its politicaland sovereign char- 
acter by the construction of the road, it could lose 
nothing by the default. If it could be supposed as possi- 
ble that the State had in view the public interests of 
commerce and trade in the construction of the 
proposed railroad, aud meant to provide for loss and 
damage to them by reason of its failure, the obvious 
answer is that no computation and assessment of 
actual damages on that account would be practicable, 
leaving as the alternative that the State in fixing the 
penalty of the bond in the statute had established its 
own measure of the public loss. The question of 
damages and compensation was not, because it could 
not have been, in contemplation of the parties. There 
was no room for supposing that there could be any. To 
assume that the statute required this bond and security 
in this sense, in full view of the legal conclusion which it 
is said necessarily flows from its form, and that in the 
event contemplated, of the failure to build the road, 
all that remained to be done was that the State should 
hand back cancelled the obligation and security it had 
been at such pains to exact, is to put upon the trans- 
action an interpretation altogether inadmissible. It 
would have been upon such an assumption, a vain and 
senseless thing, and however private persons may be 
sometimes supposed to act improvidently, such con- 
structions are not to be put, when it is legally possible 
to avoid them, upon the deliberate and solemn acts 
and transactions of a sovereign power, acting through 
the forms of legislation. The conclusion cannot be 
resisted that the intention of the parties in the trans- 
action in question was, that if the railroad shonld not 
be built within the time limited, the corporation 
should pay to the State, absolutely and for its own 
use, the sum named in the bond. The rule, that if in 
a particular case, parties have expressed their obligation 
in the form of a bond, their liability is thereby deter- 
mined to be an obligation to perform the condition or 
pay the damages actually sustained from non-per- 
formance thereof, applies generally as to bonds with 
conditions, designed as an indemnity between pri- 
vate persons for non-performance of a collateral agree- 
ment, yet in respect to such cases it cannot be con- 
sidered as universally true. “It is often a doubtful 
question,’’ said the court in Hodges v. King, 7 Metce. 
583-587, ‘*‘ whether the sum stipulated to be paid on the 
non-performance of a condition is in the nature of a 
penalty, or is the amount settled by the parties for the 
purpose of making that certain which would be other- 
wise uncertain. The bond has indeed a condition; 
but that is a matter of form and cannot turn that into 





a penalty ,which but for the form, is an agreement to | 





pay a precise sum under certain circumstances.’’ So 
that it cannot correctly be said to be true, in all such 
cases, that the intention to treat the sum named in 
the bond as a penalty to secure the performance of the 
condition, and to be discharged on payment of dam- 
ages arising from non-performance, can be inferred as 
a rule of law, or a conclusive presumption, from the 
mere form of the obligation. Originally at law in 
case of breach of the condition of a bond, the amount 
recoverable was that named in the obligation. So 
that if the condition is impossible either in itself or 
in law, ‘the obligation remains absolute. As ‘‘if 
aman be bound in an obligation, etc., with condition 
that if the obligor do go from the church of St. Peter 
in Westminster to the church of St. Peter in Rome 
within three hours, then the obligation shall be 
void. The condition is void and impossible and the 
obligation standeth good.”’ So again, if the condition 
is against a maxim orrule in law, as “if a man be 
bound with a condition to enfeoff his wife, the condi- 
tion is void and against law, because it is against the 
maxim in law, and yet the bond is good.”’ Co. Litt., 
206 b. So where the condition is possible at the date 
of the instrument and becomes impossible subse- 
quently, the obligation does not become thereby dis- 
charged, unless the impossibility of performance was 
the act of God, or of the law, or of the obligee. Ac- 
cordingly, it was held by this court in Taylor v. 
Tainter, 16 Wall. 366, that when a person arrested in 
one State on a criminal charge, and released under his 
own and his bail’s recognizance, that he will appear on 
a day fixed and abide the order and judgment of the 
court, on process from which he has been arrested, 
goes into another State, and while there, is on the re- 
quisition of the governor of a third State, for a crime 
committed in it, delivered up, and is convicted and 
imprisoned insuch third State, the condition of the 
recognizance has not become impossible by act of law 
so as to discharge the bail: ‘*The law which renders 
the performance impossible, and therefore excuses 
failure, must be a law operative in the State when the 
obligation was assumed and obligatory in its effects 
upon her authorities.”’ The ground, nature and limits 
of the jurisdiction of the courts of equity to relieve 
against penalties in such instruments is well stated by 
Story, J., in this language: ‘In short the general 
principle now adopted is that wherever a penalty is in- 
serted merely to secure the performance or enjoyment 
of a collateral object, the latter is considered as the 
principal intent of the instrument, and the penalty is 
deemed only as accessory, and therefore as intended 
only to secure the due performance thereof or the 
damage really incurred by the non-performance. In 
every such case the true test generally, if not univer- 
sally, by which to ascertain whether relief can or can- 
not be had in equity, is to consider whether compensa- 
tion can be made or not. If it cannot be made, then 
courts of equity will not interfere. If it can be 
made, then if the penalty is to secure the mere pay- 
ment of money, courts of equity will relieve the 
party, upon paying the principal and interest. If it is 
to secure the performance of some collateral act or 
undertaking, then courts of equity will retain the bill, 
and will direct an issue of quantum damnificatus ; 
and when the amount of damages is ascertained 
by a jury, upon the trial of such an issue, they 
will grant relief upon payment of such dam- 
ages.” Eq. Jur., § 1,314. And Adams says on 
the same subject: ‘‘The eqnity for relief against en- 
forcement of penalties originates in the rule which 
formerly prevailed at law, that on breach of a contract 
secured by penalty, the full penalty might be enforced 
without regard to the damage sustained. Thecourt of 
chancery, in treating contracts as matters for specific 
performance, was naturally led to the conclusion that 
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the annexation of a penalty did not alter their charac- 
ter; and in accordance with this view, would not on 
the one hand permit the contracting party to evade 
performance by paying the penalty; and on the other 
hand, would restrain proceedings to enforce the 
penalty on a subsequent performance of the contract 
itself, viz., in the case of a debt, on payment of prin- 
pal, interest and costs; or in that of any other con- 
tract, on reimbursement of the actual damage sus- 
tained.”’ Equity (6th Am. ed.), 107. [It has accord- 
ingly been uniformly held, in cases too numerous for 
citation, that courts of equity will not interfere in 
cases of forfeiture for the breach of covenants and 
conditions where there cannot be any just compensa- 
tion decreed for the breach; for as was said by Lord 
Chancellor Macclesfield, in Peachy v. Duke of Somer- 
set, 1 Stra. 447; S. C., Prec. Ch., 568, 2 Eq. Ca. Abr. 
227, ‘‘it is the recompense that gives this court a han- 
dle to grant relief.’’ The application of this principle 
becomes more manifest in cases where a public interest 
or policy supervenes, as where for non-compliance by 
stockholders in corporations engaged in undertakings 
of a public nature, with the terms of payment of in- 
stallments due on account of their shares, by which a 
forfeiture of the stock and of all previous payments 
thereon has been incurred and declared, the courts re- 
fuse to grant relief. Sparks v. Liverpool Water 
Works, 13 Ves. 428; Prendergart v. Turton, 1 You. & 
Col. Ch. 98; Naylor v. South Devon R. Co., 1 De G. & 
Sm. 32; Ludlow v. Dutch Rhenish R. Co., 21 Beav. 
43. In the case of Sparks v. Liverpool Water Works, 
13 Ves. 433, Sir Wm. Grant, M. R., said: ‘‘ The parties 
might contract upon any terms they thought fit, and 
might impose terms as arbitrary as they pleased. It 
is essential to such transactions. This struck me as 
not like the case of individuals. If this species of 
equity is open to parties engaged in these undertakings, 
they could not be carried on.”” * * * ‘Why is not 
this equity open to contractors for government loans? 
Why may not they come here to be relieved when they 
have failed in making theirdeposit? And if they could 
have relief, how could government go on? It would 
be just as difficult for these undertakings tu goon. If 
compensation cannot be effectually made it ought not 
to be attempted.”’ Accordingly where any penalty or 
forfeiture is imposed by statute upon the doing or 
omission of a certain aet, there courts of equity will 
not interfere to mitigate the penalty or forfeiture, if 
incurred, for it would be in contravention of the di- 
rect expression of the legislative will. Story Eq. Jur., 
§ 1326. Lord Chancellor Macclesfield said in Peachy 
v. Duke of Somerset, 1 Stra. 447: ‘‘Cases of agree- 
ments and conditions of the party and of the law are 
certainly to be distinguished. You can never say the 
law has determined hardly, but you may that the 
party has made a hard bargain.”” In Powell v. Red- 
field, 4 Blatch. C. C. 45, an application was made in 
equity to restrain suits upon a bond given in pur- 


suance of the revenue laws of the United States, 
which was denied on the ground that a_ court 
of equity had no right to interfere, and by 


injunction or decree, to virtually repeal the express 
provisions of a positive statute, or defeat their opera- 
tion inthe particular case. In Benson v. Gibson, 3 
Atk. 395, Lord Hardwicke said: ‘ Nor is it like the 
case of bonds given as a security not to defraud the 
revenue, because there, where a person is guilty ofa 
breach, it is considered in law as acrime, and this 
court will not relieve for that reason.’’ The case of 


Treasurer v. Patten, 1 Root, 260, was an action for the 
penalty of a bond given to oblige the defendant to ob- 
serve the laws respecting excise, in which there wasa 
verdict for the plaintiffand the £200 penalty. Defend- 
ant moved the court, says the report, to chancer said 
There is no power short of 


bond. ‘‘ By the court: 








the legislature can do it; for it isthe sum prescribed 
by an act of the legislature.’’ Soin Keating v. Spar- 
row, 1 Ball & B. 367, the Lord Chancellor Manners 
said: ‘It has been argued on the part of the plaintiff 
that this court leans against forfeiture, if the party 
can be compensated; and that he can in this case. 
where interest and septennial fines may be given to 
the landlord. That principle is applicable to cases of 
contract between the parties, but not tothe provisions 
ofan act of Parliament or conditions in law.” The 
fact that the obligation is in the form of a bond to the 
State does not make its penalty less a statutory for- 
feiture, and so outside the jurisdiction of a court of 
equity. In the case of United States v. Montell, 
Taney C. C. 47, it was held that the sum secured by a 
bond with sureties, under the act of Congress of 
December 31, 1792,ch. 45, § 7, conditioned that the 
registry of a vessel should be used solely for the vessel 
for which it is granted, and should not be disposed of 
to any person whatsoever; and if the vessel be lost, or 
prevented by disaster from returning to the port, and 
the registry shall be preserved, or if the vessel be sold, 
that the registry shall be delivered up to the collector, 
isa penalty or forfeiture inflicted by the sovereign 
power for a breach of its laws, not a liquidated amount 
of damages due under a contract, but a fixed and cer- 
tain punishment for any offense, and not the less so, 
because security is taken before the offense is com- 
mitted in order to secure the payment of the fine if 
the law should be violated. Chief Justice Taney, in 
his opinion said: ‘‘ Penalties and forfeitures imposed 
by statute are not usually provided for by bond and 
security given in advance. The sum recovered from 
Montell is recovered upon a contract; the action was 
brought upon a contract; and was not and could not 
have been brought in any of those forms which are 
usually necessary forthe recovery of fines or forfeit 

ures imposed by law. Yet this sum was in truth for- 
feited by Montell, by reason of his violation of a duty 
imposed by the act of Congress; it was a specific 
penalty upon the owner and master, for the commis- 
sion of a particular offense against the policy of that 
law. And although the amount was secured by bond 
given for the performance of the duty, yet this duty 
was a part of the same policy with other duties men- 
tioned in the act and for which other penalties are in- 
flicted. * * * “It certainly is not to be regarded as 
a bond with a collateral condition, in which the jury 
are to assess the damages which the United States 
shall prove that they have sustained; for according to 
that construction, the amount of damages would not 
depend upon the amount of the penalty described in 
the section, which is graduated according to the size 
of the vessel, but would depend upon the discretion of 
different juries, and larger damages might be given 
where the penalty was only $400, than in a case where 
the penalty was $2,000. ‘This obviously is not the in- 
tention of the law; and the United States are entitled 
to recover the whole sum, for which the party is bound 
if any one of the conditions is broken. Besides how 
could the United States prove any particular amount 
of damages to have been sustained by them in a suit 
on this bond? What do they lose? It would be dif- 
ficult, we think, by any course of proof or any process 
of reasoning, to show that the United States had sus- 
tained any particular amount of damages ina case of 
this description, or to adopt any rule by which the 
damages could be measured by a jury, or to be liqui- 
dated by agreement between the parties. ‘The sum 
for which the parties are to become bound is mani- 
festly a penalty or forfeiture, inflicted by the sover- 
eign power for a breach of its laws. ‘It is not a liqui- 
dated amount of damages due upon acontract, but a 
fixed and certain punishment for an offense. And it 
is not the less a penalty and a punishment, because 
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security is taken before the offense is committed, in 
order to secure the payment of the fine if the law 
should be violated.”’ Clark vy. Barnard. Opinion by 
Matthews, J. 

[Decided May 7, 1883.] 








ILLINOIS SUPREME COURT ABSTRACT. 
NOVEMBER TERM, 1882.* 

DAMAGES—SALE OF MERCHANDISE.—The true meas- 
ure of damages for a breach of a contract to sell and 
deliver five hundred gross of fruit jars, a part of which 
only were delivered, is the difference between the con- 
tract price and the market value of such articles at 
the time and place fixed by the contract for delivery. 
If such articles cannot be had in the market where by 
the contract they were to have been delivered, they 
may be bought in the nearest market, and the addi- 
tional cost of getting them there will be the cost in the 
market where they were to be delivered. Cupen v. 
DeSteiger Glass Co. Opinion by Scott, C. J. 


JUROR—COMPETENCY OF—SHERIFF—SURETYSHIP.— 
(1) A person proposed asa juror stated, on his voir 
dire, he had read an account of the case in the news- 
papers, but remembered no part of what he read, that 
the account made no impression on his mind, and that 
he at the time he was examined had no impression, 
and it would not require evidence to remove any im- 
pression, but said if the evidence was evenly balanced 
it might be difficult to decide. Held, that he was im- 
partial and qualified. (2) The mere fact a sheriff or 
his principal deputy may have known that another 
deputy did not make return of execution in his hands 
promptly on the return days thereof, and still retained 
him in office, will afford no defense by the sureties of 
the deputy so in default in an action on his bond to 
the sheriff to recover for moneys collected on execu- 
tions, and embezzled by such deputy, when the sheriff 
had no knowledge of the deputy’s misappropriation 
of moneys collected by him, and nothing was brought 
to the sheriff's notice to lead him to an inquiry into 
the conduct of the deputy. If however a sheriff has 
knowledge that his deputy, from whom he has taken 
a bond of indemnity, with sureties, is misappropriat- 
ing moneys collected by him on executions, and isa 
defaulter, or is notified of that fact by credible per- 
sons, or made aware of it by facts and circumstances, 
it becomes his duty to require the deputy to settle, 
and remove him from office, and give notice to his 
sureties; and if he fails to discharge this duty, and 
keeps him in office, it will be a fraud on the rights of 
the sureties. A sheriff informed persons about to be- 
come sureties on the bond of a deputy, that it wasa 
ruleof his office that all deputies collecting money 
under executions should report daily and settle for 
the money so received, and thereby insure the faith- 
ful conduct of the deputies, and prevent defalcation 
in paying over such money, and in case any of them 
failed to so report he should and would remove him 
from office. It was held a failure of the sheriff to re- 
move a deputy for a neglect to make such a report 
daily, where such representation did not appear to 
have been fraudulently mude, but such was the rule 
of the office, except that noone had been removed 
under it, would not operate to release the sureties 
upon the bond of the deputy, to whom such statement 
was made. Such statement, if any thing, was a con- 
tract, and it did not go to the execution or considera. 
tion of the bond, nor did it operate as a release as to 
the sureties, although broken and not performed. 
Gradle v. Hoffmore. Opinion by Walker, J. 


*Appearing in 105 Illinois Reports. 





MUNICIPAL CORPORATION — NUISANCE — STREET 
RAILWAY TRACK. — An incorporated town, by its 
charter clothed with a general police power over its 
streets, and also witha like general power over the 
subject of nuisances, has the right and authority to 
pass an ordinance requiring a city railway company to 
make its railway track,located in and along any of its 
streets, conform to the requirements thereof, so as to 
enable wagons, carriages, and other vehicles to pass 
over its track without inconvenience or danger, and 
to punish for a failure todo so. North Chicago Rail- 
way Company v. Town of Lake View. Opinion by the 
Court. 

MUNICIPAL CORPORATION—POWER TO DECLARE USE 
OF STEAM ON STREET CAR NUISANCE—IMPLIED RIGHT 
FROM CORPORATE CHARTER. — (1) Under a general 
grant of power to declare what shall be a nuisance, 
town authorities will have no right to pass an ordi- 
nance declaring a thing a nuisance which is clearly not 
such, such as the trade and calling of a physician, 
druggist, and thelike. In all such cases as these, 
courts acting upon their own experience and knowl- 
edge of human affairs, would say, as matter of law, the 
exercise of these trades or callings, or things of like 
character, are not nuisances, and that any attempt to 
so declare them would be an unwarranted abuse of the 
power. In doubtful cases however when a thing may 
or many not be a nuisance, depending upon a variety 
of circumstances requiring judgment and discretion 
on the part of the town authorities in exercising their 
legislative functions, under a general delegation of 
power to declare and define what shall be nuisances, 
their action, under such circumstances, would be con- 
clusive of the question. On the other hand, there are 
many things which courts, without proof, will on the 
same principle declare nuisances, as for instance, the 
digging of a pit, or erection of a house, or other ob- 
struction, in a public highway, and an ordinance de- 
claring such things a nuisance would be valid on its 
face, and aconviction might be had under it without 
any extrinsic proof to show the act complained of was 
in fact a nuisance. In all such cases it is sufficient to 
show the existence of the fact constituting the nuis- 
auce. Ofthis character is the use of steam for the 
purpose of propelling street cars along a public street 
in athickly populated town, in the absence of any 
legislative grant authorizing it to be done. Such ause 
of steam is, per se, a nuisance. (2) A charter author- 
izing a company thereby incorporated to maintain and 
operate a street railway along and over a public street 
in an incorporated towu, which is silent as to the 
character of the motive power to be used for propel- 
ling the company’s cars, will be intended as giving the 
right to use that kind of motive power which would 
be most conducive to the best interests and safety of 
the public having occasion to use the street as a com- 
mon highway, and which was, at the time of passing 
the charter, in ordinary use. North Chicago Railway 
Co. v. Town of Lake View. Opinion by Mulkey, J. 

NorTicE—TO ATTORNEY WHEN TO CLIENT.—It is 
doubtless true that notice to an attorney is notice to 
his client; but to make the notice such, the attorney 
must, at the time he is served, be engaged as an attor- 
ney in reference to the matter embraced in the notice. 
Jenkins v. Rosenberg. Opinion by Craig, J. 

PARTNERSHIP—DISSOLUTION—CLAIM OF OUTGOING 
PARTNER ON FIRM PROPERTY.—If one partner, on a 
dissolution of the firm, sells his interest in the part- 
nership stock of goods to his co-partner, relying alone 
upon the agreement of the latter to pay the firm in- 
debtedness, the retiring partuer will have no equitable 
lien on the goods for the payment of the partnership 
liabilities,that can be enforced in equity. But where, 
on the dissolution of a partnership, an amount of the 
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stock of goods equal to the firm indebtedness is left 
with one who continues the business, to be converted 
into money, with which he is to pay the partnership 
indebtedness, he cannot be held a purchaser, so as to 
subject the goods to the payment of his individual 
debts as against the equities of the retiring partner, 
but he isa trustee of such goods forthe payment of 
the firm liabilities, and the trust may be enforced in 
equity by the retiring partner for the benefit of the 
partnership creditors, as against subsequent purchas- 
ers or execution creditors with notice of the equities 
of the retiring partner. Wilds v. Chapman, 4 Edw 
Ch. 669, is a case in point. Property having been as- 
signed by one partner to the other, in trust, to pay the 
partnership debts, it was held that this trust might be 
enforced forthe benefit of the partnership creditors. 
This court in Hapgood v. Cornwell, 48 Ill. 64, in re- 
ferring to the case cited, approved the doctrine an- 
nounced, but add, that the trust could only be en- 
forced against persons taking the property with notice 
of the trust. /urker v. Merritt. Opinion by Craig, J. 


CORRESPONDENCE. 
A QUERY. 
Editor of the Albany Law Journal: 


Will you please insert in your valuable journal the 
following query? 

A., being indebted to B., conveys to him a tract of 
land at a nominal consideration named in the deed, 
without more. A., alleging that the conveyance 
was intended merely as asecurity for the debt, files a 
bill in equity to redeem for reconveyance and account. 
B. answers that the conveyance was in payment of the 
debt, and intended to be absolute. 

Query. What is the legal presumption as to the 
effect of the deed, payment or security? And upon 
whom is the burden of proof? 

Yours truly, 

WARREN, Pa., July 19, 1885. N. 


A QUERY. 
Editor of the Albany Law Journal: 


In the Indiana Revised Statutes of 1824, 1831 and 
1838, | find the following, printed as article 15 of 
amendments to the Constitution of the United States: 

“If any citizen of the United States shall accept, 
claim, receive or retain any title of nobility or honour, 
or shall without the consent of Congress accept and 
retain any present, pension, office or emolument of 
any kind whatever, from any emperor, king, prince 
or foreign power, such person shall cease to be a citi- 
zen of the United States, and shall be incapable of 
holding any office of trust or profit under them, or 
either of them.”’ 

Can you orany of your readers inform me how this 
provision came to be considered a part of the Consti- 
tution, and how it was dropped out afterward ? 

Respectfully yours, 
J. KOPELKE. 

Crown Point, LAKE Co., LND., July 26, 1883. 


—_——__—_¢—__—_ 


NOTES. 
‘PEAKING of the disputed ownership of a meteoric 
stone that lately fell in lowa, the Pacific Coast 
Law Journal suggests that the title is in nuwbibus. In 





Forens v. O’ Brien, 11 Q. B. Div. 21, the subject before 








the court was two buckets of water worth one penny. 
— In one of Carlyle’s letters to Emerson there isa 
portrait of Webster. ‘As a logic-fencer, advocate or 
parliamentary Hercules, one would incline to back 
him, at first sight, against all the extant world. The 
tanned complexion, that amorphous, crag-like face; 
the dull black eyes under their precipice of brows, like 
dull anthracite furnaces, needing only to be blown; 
the mastiff-mouth accurately closed; I have not traced 
as much of silent Berserkir rage, that 1 remember of, 
in any other man.”’ Lord Coleridge’s speech at the 
Irving banquet was not a success. He is not an effect- 
ive after-dinner orator, and then he needs people to 
explain their jokes to him. Mr. Toole, for example, 
was frightfully depressed on discovering this fact— 
for which neither he nor the company were quite pre- 
pared. The ‘Mammoth Comique”’ of the old Folly 
Theatre made an allusion to the Tichborne trial, and 
playfully suggested that Lord Coleridge not only in- 
vited him toaseat allotted toa member of the bar 
when the case was going on, but to their ‘‘consulta- 
tion’? together. ‘How far,’ said Mr. Toole, in ac- 
cents full of serio-comic earnestness, ‘*in our consul- 
tation, I was able to assist him in his difficult task 
must ever remain a profound professional secret be- 
tween us;”’ an announcement received, as might be 
expected, with peals of laughter. Everybody saw that 
“Johnny”? was simply giving ‘‘the Chief” a ‘‘cue”’ 
for a witty reply, and the dismay that seized on the 
company when Lord Coleridge took the great jester 
au serieux, and proceeded with ponderous gravity to 
give an official and formal denial to the fact that he 
ever held professional consultation with Mr. Toole on 
the occasion referred to, was a spectacle never to be 
forgotten. Mr. Toole is said to have congratulated 
his friend Irvingon having had better luck. ‘‘Sup- 
pose, Henry,” said he on going home, ‘the chief had 
mistaken you for a comedian.’’-— Pump Court. In 
the late debate in the House of Lords on the deceased 
wife’s sister marriage bill, the following argument was 
advanced: “The noble lord objects to the bill because 
the wife’s sister is really in law the sister of the hus- 
band! If sheisthe sister of the husband, then her 
sister is also her sister, and he has married his own 
sister! Andif in law he isthe brother of his wife's 
sister, then heisthe brother of that sister’s sister; 
and I submit, also, that the wife has married her own 
brother! The proposition is proved on both sides, and 
the only safe rule is to prohibit marriage between any 
man who has brothers with any woman who has sis- 
ters.”’ 








The following is sent us by a Maine correspondent, 
who vouches for it as an actual return toan execution: 
PENOBSCOT, ss., Nov. 16, 1877. 
Of debtor 
I’ve got hereon, in various ways 
What debt or damage fully pays, 
And costs beside, except my fees, 
A dollar, more or less, from these 
The debtor wrung, by pleas and tears, 
Which touched me some, arousing fears— 
Since court, attorneys, bank and all 
Declined responding to his call; 
And Barker, Vose and Barker too, 
Declined to take the check he drew; 
That more discussion would entail 
The seizure of his goods, and sale, 
A job which any one who knew 
Said debtor, would be loath to do: 
So, satisfied in every way, 
This precept I return this day: 
One hundred and eight dollars—cents, sixty-three: 
Three dollars and forty-six cents deduct for me — 
One hundred and five dollars and twenty-seven cents 
for judgment you see 
G.S. B., Deputy Sheriff. 
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CURRENT TOPICS. 





E have been requested to publish in full 
Senator Bayard’s address at the recent Yale 
Law School commencement. It is too long for our 
columns, for one thing, and we think our readers 
would be greatly disappointed in it, as we have been, 
It deals too much in vague generalizations and 
treats too much of political topics, such as capital 
and labor, and greenbacks, and arbitrary arrests. 
There is a superfluity of good advice about “ honor,” 
etc., in the profession, but we have looked through 
it in vain for a single reference to any of the living 
topics that agitate the profession. There is nothing 
in it about “the jury question,’ however, and for 
this negative virtue we are thankful. Great as is 
our admiration for Senator Bayard, and high as 
were our expectations of his address, we can scarcely 
find a short paragraph which we believe of sufficient 
interest to reproduce for our readers. The following 
isa fair sample of the few pages that most nearly 
touch our profession and its interests: ‘‘ The true 
and abiding strength of such a government is its 
moral influence, and to build this up in the hearts 
and minds of our fellow countrymen is the highest 
duty, and should be the cherished object of our 
profession. It is not only when he is on the bench 
alawyer should be just, but among the excitements 
and allurements of advocacy, the seductions of 
ambition and the temptations to acquire wealth, he 
should be mindful that the great end of all the 
machinery of law, of judges, juries, pleading and 
evidence, is to prevent a failure of justice. There 
is no profession among men requiring greater moral 
courage, devotion to principle, and often demanding 
defiance and resistance to, therich, powerful and over- 
bearing, consideration and forbearance to the poor 
and helpless, and often championship and protection 
to those proscribed by society,than that of the law. 
I cannot stay to ask which cause is best, 
Yet this is so to me because opprest. 
There are many rewards not legitimate, and suc- 
cesses which are guilty, when earned at the cost of 
the perversion and false interpretation of the laws. 
And such offenses take a deeper hue and are less 
venial in those whose occupation is to obtain a 
knowledge of the law; for they sin against light. 
Therefore, whether you are to have a share in the 
execution of the great trust of judicial power, or 
remain in the ranks of your profession, counselling 
and representing your fellow-citizens in their personal 
and private affairs, or whether you accept public 
service as a law-maker as well as a practitioner, or 
as a magistrate —see that the laws are faithfully 
executed, for your responsibilities will be found 
more numerous and varied, and collectively heavier 
than those of any other calling among men. Great 
for good or evil, are the opportunities for members 
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of the legal profession; greater in a Republic than 
in a Monarchy, and especially under a written Con- 
stitution of government, the paramount law of the 
land, which is alike the measure and limitation 
of power tothe Ruler, and the mandate of obedience 
and duty to the citizen.” 


One of the things in English jurisprudence which 
an American finds it hard to be patient with is its 
ecclesiastical law. Sixteen years ago one Mr. 
Mackonochie, a clergyman, went astray from church 
rules on the vital point of candles and crosses and 
tables and gowns and caps and kneelings and bow- 
ings, and only just now the courts seems to have 
been able to get him under. Of late years the litiga- 
tion-seems to have assumed the aspect of a sort of 
personal contest between Lord Penzance and the 
pugnacious ritualists. Lord Chief Justice Cockburn 
and Lord Penzance also had a little side contest of 
their own at one stage. The Law Times gives the 
following account of this singular litigation: ‘‘ The 
history of the litigation which culminated last week 
in the sentence of deprivation against Mr. Mack- 
onochie, deserves to be recorded as an interesting 
example of the extraordinary speed with which 
‘swift-footed justice’ pursues an_ ecclesiastical 
offender. The first suit against Mr. Mackonochie 
came before the Arches Court of Canterbury by 
letter of request from the Bishop of London to the 
then Dean of Arches (Dr. Lushington) in 1867, when 
Sir Robert Phillimore, on behalf of the defendant, 
opposed the admission of the articles. The articles 
were reformed as directed by the court, and in 1868, 
the case was heard before Sir R. Phillimore, who 
had succeeded Dr. Lushington. After a hearing 
extending over sixteen days, the learned judge, in 
a judgment which occupies 130 pages in the Law 
Reports, found that Mr. Mackonochie had offended 
against the ecclesiastical law in two out of four 
points then charged against him. He admonished 
the Rev. gentleman to abstain from the illegal prac- 
tices. The promoter appealed against the decision 
as regarded the two points on which Sir R. Philli- 
more had absolved the defendant; and in December 
of the same year the Judicial Committee held that 
the defendant had offended against the law in those 
points also, and he was admonished to abstain from 
them. In 1869 the Judicial Committee were applied 
to for an order to enforce compliance with the 
monition, and the court held that, as to one practice, 
the monition had been disobeyed, and further 
admonished the defendant to abstain therefrom for 
the future. In 1870 a motion was again made to 
the Privy Council to enforce obedience to the 
monition. The court found that the defendant had 
disobeyed the monition, and suspended him ab officio 
et beneficio for three months. Here ended the first 
suit. In 1874 a second suit was instituted against 
Mr. Mackonochie for a variety of offenses. The 
charges were held to be established, and the defend- 
ant was suspended ab officio for six week, and was 
admonished to desist from the like practices for the 
future. In March, 1878, Lord Penzance, then Dean 
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of Arches, declared that Mr. Mackonochie had dis- 
obeyed this monition, and granted a further monition 
against him, and in the following June Mr. Mack- 
onochie was suspened ab officio et beneficio for three 
years for continued disobedience. Mr. Mackonochie 
then obtained from the Queen’s Bench Division a 
writ of prohibition to restrain Lord Penzance from 
enforcing the sentence of suspension, but this 
decision was subsequently reversed by a majority of 
the Court of Appeal. Inthe meantime, a new suit 
was instituted, praying for a sentence of deprivation 
against Mr. Mackonochie. Lord Penzance refused 
to grant a deprivation, on the ground, that while 
the previous sentence was still subsisting, it would 
not be consistent with the maintenance of the 
authority of the court to pass a fresh sentence. The 
Judicial Committee reversed this decision, and re- 
mitted the case to the court below to decree such 
censure or punishment as it might think fit, and on 
Saturday last Lord Penzance pronounced sentence 
of deprivation, It would probably be unsafe to say 
that the end of this vista of litigation has yet been 
reached.” 


The New York Herald of the 3d inst., contained 
a very interesting article on searches of real estate 
titles inthe city of New York. There can be no 
doubt that these searches are of appalling expense. 
There are in the register’s office 3,500 volumes of 
records, and they are increasing at the rate of 300 
a year. Last year there were nearly 10,000 deeds 
and more than 10,000 mortgages recorded. The 
necessary and reasonabie expense of a proper search 
must be very large, and there is perhaps no help for 
it; but it would seem that the official fees are rather 
too large. The Herald estimates that last year the 
register received $340,000, and the county clerk 
$300,000. Every practitioner knows that these 
enormous sums do not enrich these oflicials alone, 
and he knows too that to ‘‘expedite”’ a search he 
must bleed at every pore. The Herald's ‘‘ remedy 
for the evil ” is the following, which we submit for 
the reflection of our readers: ‘The minds of 
practical men in various places have been independ- 
ently drawn to this problem, and it has been found 
by all or nearly all of them who have stated their 
conclusions that the remedy for this great evil is to 
arrange the indices of the conveyances and mort- 
gages upon a geographical basis and not to havea 
name index at all (except for judgments); to make 
it a locality index, so that a buyer or lender desiring 
to know all the deeds and mortgages and liens on 
record affecting a particular house and lot can turn 
first toa ward and block map, something like the 
ward and block maps in the tax office of this city, 
and there identify by its number the parcel he is 
searching against, and then turn to another volume 
which is numbered and paged to correspond with 
the ward and lot number, and find in that volume 
a page devoted to that particular lot, and on that 
page, in regular order, each occupying but one 
line, find every deed, mortgage and lien affecting 





that lot properly noted; then it will be a brief and 
easy labor to examine the specific volumes of records 
referred to.” 


Mr. Henry Day, author of ‘‘ The Lawyer Abroad,” 
gives, in arecent book entitled ‘‘ From the Pyrenees 
to the Pillars of Hercules,” the following interesting 
account of the Spanish law courts: ‘‘ For the admini- 
stration of justice the whole of Spain is divided into 
districts and circuits very much as the United States 
are divided for Federal Courts. 1st. There is one 
Supreme Court of Appeal of universal jurisdiction, 
which sits at Madrid. 1t has a chief president and 
three branches of eight judges each. It has juris- 
diction of all cases in civil and criminal law, and 
has authority to prosecute various corporations, 
ecclesiastical and political, and to entertain writs of 
certiorari to other courts. 2d. Territorial Courts, 
which have the same jurisdiction in their respective 
territories. 3d. Courts of the first instance, to hear 
certain classes of minor offenses in each district. 
4th. Municipal courts, similar to our justices’ and 
mayors’ courts, which take cognizance of cases not 
involving more than fifty dollars and petty offenses, 
There is a judicial officer called justice of instruction, 
who investigates criminal cases and prepares them 
for trial. All the chief judges are appointed by the 
Crown and receive a salary. There are various 
ecclesiastical courts and courts for the army and 
navy. There isa court to adjudicate claims against 
the government, and a special court for the trial of 
the newspaper press. The bar is divided into bar- 
risters and attorneys; no one can act in both 
capacities. The barrister must have received an 
academic education, and a degree of licentiate at law 
at a university. This degree is not required of the 
attorney. Both judges and barristers are amenable 
to prosecution and fine for dereliction in duty. The 
judges and barristers are men of learning and ability 
and would do honor to the bar of any country. 
There is care enough and lawyers enough in Spain 
to save the country, and itis our opinion that if the 
nobility and the politicians were equal to the judges, 
the country would be redeemed. There is a jury 
sitting with the judge in criminal cases, and the 
attempt has been made recently to introduce the 
trial by jury in all civil cases. This has been 
strenuously resisted by the people themselves on the 
ground that they are not willing to give their time 
to settle other men’s quarrels. They have not -een 
educated to the jury system. It has not in their eyes 
the prestige of once having been the bulwark of the 
liberties of the people, and they take a common- 
sense view of it. For two good (!) reasons they 
reject it when applied to civil matters. First, on the 
ground that substantial justice is more likely to be 
done by the decision of one wise judge accustomed 
to evidence, than by that of twelve men not so 
accustomed; and secondly, on the ground that 
twelve men should not be called on to pay the 
penalty of adisagreement between two.” Well, we 
prefer a country where the people can have a jury if 
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they want one, and where the newspapers are not 
threatened with a court specially devoted to their 
muzzling. 





NOTES OF CASES. 





N Dunning v. Heller, Supreme Court of Pennsyl- 
vania, April 30, 1883, 16 Rep. 154, it was held 
that where one writes his name on the back of a 
promissory note it is an indorsement, although he 
writes above it a statement of the consideration of 
the note and of his pecuniary responsibility. The 
defendant made and indorsed a note, to his own 
order, writing above his indorsement as follows: 
“T hereby certify that I own and am worth in per- 
sonal and real estate * * * $4,000 over and 
above all indebtedness, and that the within obliga- 
tion is given for goods bought by me of the Queen 
City Fertilizing Company, and the same is in full 
settlement of all claims and demands of every name 
and nature between said company and myself up to 
the date of this obligation. Renatus Heller.” The 
judge at the trial entered a nonsuit on the ground 
that the note was not indorsed, saying: ‘‘I do not 
think the signature in question can have a towfold 
force, — one as a contract growing out of the certifi- 
cate, and the other as an indorsement of negotiable 
paper.” On appeal the court said: ‘‘ We do not 
think the words over the indorsement amount to a 
contract. They contain a statement as to the in- 
dorser’s pecuniary responsibility and the considera- 
tion of the note. It was unnecessary and perhaps 
foolish for the maker to put all this over his signa- 
ture as indorser. But he has done it, and as it does 
not vary his contract as maker and indorser we are 
unable to say as a matter of law that the note was 
indorsed as required by the commercial law, nor 
was the learned judge strictly accurate in saying 
that the signature cannot have a twofold force. 
The indorser may waive protest over his indorse- 
ment, which manifestly gives a twofold character as 
to his signature and affects the rights of the parties. 
It was held in Eye v. Kyle, 2 Watts, 222, that an in- 
dorsement on an negotiable note of a receipt on 
account of a quantity of iron, ‘the net proceeds of 
which are to be credited on the within,’ and which 
were afterward credited on it by indorsement, did 
not destroy its negotiable character. The usual 
form of indorsement is by writing the name of the 
indorser across the back of the note. Where the 
note is payable to order any order in writing is 
sufficient to pass thetitle. ‘Thus, ‘I give this note 
to A. George Chaworth,’ was held to be a sufficient 
indorsement. Chaworth v. Beech, 4 Ves. 555. And 
where the indorsement is in the form of a guaranty 
it has been held sufficient. Purtridge v. Davis, 20 
Vt. 499; Upham v. Prince, 12 Mass. 14; Myrick v. 
Hasey, 27 Me. 9; Childs v. Davidson, 38 Ill. 488; 
Watson v. McLaren, 19 Wend. 557.” 


In Trimmier v. Vise, 17S. C. 499, it was held that 
where a mortgage covers three parcels of land, and 











the mortgagee buys in one of them for less than its 
value on a sale under a junior execution, he must 
credit its true value on the mortgage, and may fore- 
close for the balance against the other two parcels. 
The court said: ‘‘ The authorities in this State are 
direct to the point that where a mortgagee pur- 
chases the entire mortgaged property at any other 
sale than a regular foreclosure sale, such purchase 
will extinguish the mortgage debt. The purchase 
of the equity of redemption unites the equitable 
title under the mortgage and the right to redeem in 
the same person; and where there is no intervening 
claim, merger is the result, and the mortgagee be- 
comes the owner in fee, with nothing left for the 
mortgage to operate upon. In addition to this, the 
right of the mortgagor to redeem being the only 
interest that can be sold by a judgment junior to 
the mortgage, the purchaser at such sale, whether 
he be the mortgagee or a stranger, is supposed to 
give the amount of his bid for that interest, over 
and above the mortgage debt, leaving the land, 
when purchased by a stranger, still subject to be 
sold for the mortgage debt, and when purchased by 
the mortgagee, to be applied in satisfaction of his 
debt, which by the operation of law is thereby ex- 
tinguished. As we have already said, this is the 
admitted doctrine where the entire property has 
been purchased by the mortgagee. The difficulty 
here is, does it apply in this case, where only a por- 
tion of the mortgaged property has been bought by 
the mortgagee? As far as we have been able to 
discover, this isthe first case where this question 
has been raised directly, either in this State or else- 
where. The abstract justice in such case would 
seem to demand that a mortgagee purchaser should 
occupy the same position that a third person would 
occupy under the same circumstances. He ought 
not to claim any better position than a stranger, nor 
is there any sound reason why he should be placed 
in a worse. He has the same right to bid at sheriff's 
sale as any other party, and he should occupy the 
same position that any other purchaser would, buying 
under similar circumstances. It is stated in Jones 
on Mortgages that where one who has purchased a 
part of the premises subject to a mortgage takes an 
assignment of the mortgage, although it may operate 
as a merger inrespect to the part of the premises 
bought by him, it would not have this effect in 
respect to the part not bought. Section 849, refer- 
ring to Wilhelmi v. Leonard, 13 Iowa, 330; Casey v. 
Buttolph, +2 Barb. 637; 12 Allen, 472. Nor is there 
merger when a mortgagee becomes a devisee of an 
undivided half of the mortgaged premises. Id., § 
849; 42 Barb. 606. The assignee of a mortgage 
covering two separate tracts of land having pur- 
chased one of them, can collect only the ratable 
proportion from the other. Jones on Mortgages, § 
877, referring to Cotton v. Cotton, 3 Phila. 24. And 
so if the assignee of a mortgage take a conveyance 
of the equity of redemption of one-half of the mort- 
gage premises described as one lot, this operates to 
extinguish only a part of the mortgage debt, leaving 
the assignee at liberty to foreclose for the residue. 
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Klock v. Kronkhite,1 Hill (N. Y.), 107; Jones, § 
871. These principles are founded in natural jus- 
tice, and in the absence of all counter authorities in 
this State, we are disposed to adopt them. In our 
opinion, the purchase of the right of redemption by 
the mortgagee of the town lot in question here 
deyolved upon him the duty of extinguishing the 
mortgage debt to the extent of the ratable propor- 
tion of the value of said lot, leaving the other lands 
subject to foreclosure for the remainder of the debt. 
In other words, each part of the land mortgaged 
should be made to bear its ratable proportion in the 
payment of the debt, and to this end an inquiry 
should be had, either by reference or otherwise, as 
to the Circuit judge shall be deemed most advisable, 
to ascertain the true value of said lot and what pro- 
portion thereof, when compared to the value of 
all the property mortgaged, should be applied 
as acredit on the mortgaged debt; which being 
done, the other land should be sold for the 
remainder with costs and expenses, and if any sur- 
plus, this to go as ordered in the Circuit decree.” 





In Hallgarten v. Oldham, Massachusetts Supreme 
Court, April 1883, (Mass. Law Rep.), it was held 
that where a warehouseman gives a party a receipt 
for goods conditioned to be delivered to him on 
payment of charges, and not undertaking to hold or 
deliver to his order, the mere indorsement over of 
such receipt to a third person‘will not constitute the 
warehouseman a bailee for the latter. Holmes, J., 
observed: ‘‘The plaintiff's argument is that the 
warehouse receipt, being the key to the property, 
has become a symbol representing it by a commer- 
cial usage of which the court will take notice; and 
that therefore an indorsement and delivery of the 
receipt under circumstances in which they carry an 
interest in the goods amounts also, by construction 
of law, to a delivery of the goods within the require- 
ments of the rule. It is said that, in adopting this 
view, we should only be extending the principles 
already applied to bills of lading to other documents 
which are dealt with by merchants on the same 
footing. The difficulty in dealing with this argu- 
ment arises largely from the very great ambiguity 
attaching to the word “ delivery ” in both American 
and English cases. But the delivery required by 
the rule in Lanfear v. Sumner, 17 Mass. 110, is de- 
livery in its natural sense, that is, a change of 
possession. And it cannot be too carefully borne 
in mind that the only matter now under discussion 
is whether there has been a delivery in this sense, 
or dealings having the legal effect of such delivery, 
of the goods referred to inthe warehouse receipt. A 
carrier, or the warehouseman in this case, is not the 
servant of either party qguoad the possession, but a 
bailee holding in his own name and asserting a lien 
for his charges against all parties. Now it is 
obvious that a custodian cannot become the servant 
of another in respect of his custody except by his 
own agreement, and, @ fortiori, when that custodian 
does not yield but maintains his own possession, it 








is clear that his custody cannot inure to the benefit 
of another as if it were the possession of that other, 
unless the bailee consents to hold for him subject to 
his own rights. The only way therefore in which 
a document can be a symbol of goods in a bailee’s 
hands, for the purposes of delivery to a purchaser, 
is by showing his consent to become the purchaser’s 
bailee. It is true that there are one or two decisions 
of this court which it is somewhat hard to reconcile 
with the foregoing principles. The strongest of 
these is Green Bay National Bank v. Dearborn, 115 
Mass, 219. But whatever the scope of that case, 
we cannot apply it as a precedent in the present case, 
so long as Lanfear v, Sumner stands.” 


—_>___—_ 


ATTORNEYS LIABILITY FOR OFFICERS 
FEES. 





N Tilton v. Wright, 74 Me. 214, it is held that the 
attorney in a cause is liable for sheriffs’ fees on 
writs delivered by him for service. The court said: 
‘* Writs are usually handed to the sheriff for service 
and to the clerk of courts for entry, by the attorney 
by whom they were made. The attorney has a lien 
on the judgment recovered, for his fees and dis- 
bursements included in the taxable bill of costs, 
which embraces both the service of the writ and the 
entry of the action. The attorney having such lien, 
hands the writ for service to the sheriff or to the 
clerk for entry. Neither the one nor the other is 
obliged to perform the services required, without 
prepayment of their respective fees. The sheriff, 
serving, and the clerk entering the action without 
prepayment, a promise on the part of the attorney 
to pay each theirrespective dues, may be reasonably 
inferred, unless notice to the contrary be seasonably 
given. Accordingly it has been repeatedly held, 
that the attorney is responsible to the sheriff and 
the clerk for the fees of writs handed by him to the 
one for service, and to the otherfor entry. In Tar- 
bell v. Dickinson, 3 Cush. 345, it was held that an 
attorney, who employs an officer to serve a writ, and 
gives him directions therefor, is responsible for the 
officer’s fees for such service. In Yowle v. Hatch, 
43 N. H. 270, it was decided, when writs of mesne 
or final process are committed to the sheriff for ser- 
vice, by the attorney who sues them out, that a 
promise by such attorney will ordinarily be implied 
unless repelled by the proof; but it is otherwise, 
when the writs are not so delivered by him, although 
he may have indorsed them. In 2 Gall, 101, an 
attachment was issued against an attorney, on the 
motion of the marshal, to compel the payment of 
his fees for the service of sundry writs, brought by 
an inhabitant of another State, but indorsed by such 
attorney. ‘We are satisfied,’ remarks Story, J., 
‘that an attachment may issue to compel the pay- 
ment of the fees due to the officers of the court for 
the performance of their official duties... In Adams 
v. Hopkins, 5 Johns. 253, and in Ousterhout v. Day, 
9 id. 114, it was decided that the attorney was 
liable to the sheriff for his fees. In Trustees of 
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Watertown v. Cowen, 5 Paige, 510, Walworth, 
Chanc., says that it has ‘ been the uniform practice’ 
in this State ‘ for the sheriffs, clerks, masters, registers 
and other officers of the several courts of record, to 
charge their fees to the attorney or solicitor of the 
party, for whose benefit the service was performed ; 
* * * from the uniform practice on this subject, 
there is an implied assumpsit by the attorney or 
solicitor, to pay for services done for his client in 
the cause, by his express or implied request.’ In 
Judson v. Gray, 1 Kern, 408, where it was attempted 
to hold an attorney for the fees of a referee, 
Selden, J., vigorously controverted the extensive 
liability of an attorney, as set forth by Walworth, 
C. J., in the case last cited. In the conclusion of 
his opinion, he expressly states that he does not 
intend to interfere with the doctrine advanced in 
the case of Adams v. Hopkins, above cited, where 
the liability of the attorney to the sheriff was fully 
recognized. The attorney is the immediate employer 
of the sheriff, who cannot be expected to know the 
parties or their responsibility. There is no more 
reason for sending the sheriff to the party for his 
fees, than there is for sending the clerk to the party 
for his fees, as they may arise in the progress of the 
cause. They both stand on the same footing.” 

Some of the early cases were to the contrary of 
this. In Wires v. Briggs, 5 Vt. 101, the court said: 
“A lawyer by indorsing his name as an attorney on 
the back of a writ which he delivers to an officer to 
serve, does not thereby make himself liable to such 
officer for his fees. By the indorsement he makes it 
known to the officer and all other persons con- 
cerned, that he acts as agent or attorney of the 
plaintiff, who is principal and liable for fees. From 
the indorsement on the writ the law does not imply 
a promise on the part of the lawyer that he will pay 
the officer his fees for service.” This, the court said, 
was notwithstanding the New York cases. The 
court conceded that a promise might be implied if 
it had been the custom of the officer to charge the 
fees to the lawyer, and the lawyer's practice to pay 
them. | 

To the same effect is Preston v. Prerton, 1 Doug. 
Mich. 292. The court said: ‘No principle of law 
has imposed upon the attorney an absolute liability 
to pay for services rendered or expenses incurred by 
third persons for the client, in the progress of the 
cause. In conducting the suit, so far as third per- 
sons are concerned, the attorney is simply the agent 
of his client. The rule of law is well settled that 
an agent does not become personally liable unless 
his principal is unknown, or there is no responsible 
principal, or becomes liable by an undertaking in 
his own name. From the very nature of the busi- 
ness done by the clerk of the court in the progress 
of a suit, he has before him a knowledge of the prin- 
cipal for whom the attorney acts, and that the latter 
acts only in his capacity of attorney. The statute 
fixes the amount to be paid to the clerk for the ser- 
vices required of him, He may refuse to perform 
any of those services until he receives his pay, or a 
personal promise by the attorney to payhim. If 





however the clerk performs the services without 
requiring immediate payment, or a personal under- 
taking by the attorney to pay him, the credit must 
be understood to be given to the client, and not to 
the attorney.” The court concede that a promise 
might be implied from a different course of dealing, 
as in the last case cited above. The same doctrine 
was held in Moore v. Porter, 188. & R. 100, as toa 
prothonotary’s fees. He cannot have recourse to 
the plaintiff below, because the services were not 
done for him. 

But the contary was held in Adams v. Hopkins, 5 
Johns. 252, of sheriff's fees. The court said: ‘‘ He,” 
the attorney, ‘‘is his immediate employer. The 
attorney cannot be considered as acting in the 
character of a known agent, so as to charge the 
sheriff with giving credit to the principal. He is 
bound to execute every legal process delivered to 
him before he can demand his fees. * * * He 
cannot be presumed to be acquainted with the resi- 
dence or responsibility of the parties. Very different 
is the situation of the attorney. He is not bound to 
undertake any suit, nor incur any responsibility, 
without a reasonable indemnity, if suspicious of his 
employer.”” To the same effect, Ousterhout v. Day, 
9 Johns. 113; Trustees of Watertown v. Cowen, 5 
Paige, 510; Camp v. Garr, 6 Wend. 535. These 
cases were followed in Campbell v. Cothran, 56 N. 
Y. 279. The court said: ‘‘It may well be doubted 
whether the rule laid down in Adams v. Hopkins 
can be maintained upon principle, or is consistent 
with the general current of judicial authority else- 
where. Judson v. Gray, 11 N. Y. 408. But it has 
been for more than sixty years the law of this State. 
No practical injustice results from enforcing it, as 
attorneys act in view of the liability they incur in 
issuing executions, and it ought not now to be dis- 
turbed.” The same doctrine was adopted in Birk- 
beck v. Stafford, but the court pronounced the 
principle ‘‘anomalous.” In Judson v. Gray, 11 N. 
Y. 408, which held that the attorney was not liable 
for referee’s fees, Selden, J., said that the New 
York cases ‘‘are in conflict with principle and the 
whole current of authorities elsewhere on the sub- 
ject. * * * The decision must therefore be held 
to rest exclusively upon the reasons given, growing 
out of the hardships of the case.” 

In Zowle v. Hatch, 48 N. H. 270, the doctrine of 
the New York cases was adopted, on the ground of 
an ancient usage of sheriffs to charge their fees to 
the attorneys, with respect to which it is presumed 
that attorneys act, and from which the law implies 
a promise, unless repelled by notice to the contrary. 

In Tarbell v. Dickinson, 3 Cush. 345, the attorney 
delivered a writ to the sheriff, requesting him to 
secure the demand by attachment, and return the 
writ to him after service. This the court held, 
‘* rendered the defendant responsible to the plaintiff 
for his fees for service of the writ, and for all dis- 
bursements made by him in the ordinary course of 
the business, if he gave reasonable notice to the 
defendant of liabilities incurred.” “Though the 
attorney makes himself originally liable for expenses, 
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yet his liability 1s not on his own account or for his 
own benefit, but in behalf and on account of his 
client. He stands somewhat in the situation of a 
guarantor,” etc. 

The attorney is not presumably liable for witnesses’ 
fees. Sargeant v. Pettibone, 1 Aik. 355; Robins v. 
Bridge, 3 M. & W. 114. In the latter case Lord 
Abinger said: ‘‘The attorney is known merely as 
the agent, the attorney of the principal, and is 
directed by the principal himself. The agent acting 
for and on the part of the principal does not bind 
himself, unless he offers to do so by express words.” 
Nor is the attorney liable to a stenographer for ser- 
vices performed at his request. Bonynge v. Water- 
bury, 12 Hun, 534, following Judson v. Gray. 





——___¢ 


THE CHIVALRY OF THE LAW. 

\ E have heard and we have read, times suflicient to 

entitle us to say it is said, that the citizens of a 
republic, wanting the manly fruits of warfare, are 
prone to degenerate under the pressure exerted by 
four hundred and twelve-and-a-half grains of silver, 
the fraction or the multiple thereof. We ourselves, 
like Lear’s fool, have ‘much pined away,”’ considering 
the extinction of the noble order of knights, who by 
their oaths were to right poor ladies’ harms, and whom 
to supply fares ill where commerce reigns, for witness 
our substitute, our modern knight errant, found 
dehors the legal profession, to wit.: the extant cen- 
turial emission, the dude. It was thus we pined of 
late, and being methodical, we concluded to commit 
our plaint to writing, to avoid the staggering of the 
mind on future occasions. And now we have it writ, 
our melancholy has not been abbreviated, but rather 
dissipated, as semble poor ladies’ harms still may be 
righted and the commercial standard aforenoted flow 
from the harmer’s coffer into the inconsolable bosom 
of the harmed or of any third person in whom the 
harm by law merges, videlicet : 

1. Although the gentle Walworth wrenched from 
the marital royalty the infliction of corporal punish- 
ment, 2 Park. 10, an ancient right, a husband still 
“may bring an action for the battery carrying away 
and detaining of his wife per quod solamen et consor- 
tium of his wife amisit;’’ ‘‘ so also may he have an ac- 
tion against a person for having criminal conversation 
with her, although the wife consent to the adulterer; 
for this is a matter in which she cannot assent by rea- 
3on of the injury to the husband and his interest in 
her.”’ Bac. Abr. Marriage & Divorce Eq. And for 
certes as Petruchio exults at the threshold of the tie 
connubial; 

**T will be master of what is mine own. 

She is my goods, my chattels, she is my house, 
My household stuff, my field, my barn, 

My horse, my ox, my ass, my anything.”’ 

In Neeson v. The City of Troy, 29 Hun, 173, plaintiff's 
wife was injured on an icy sidewalk. She had recoy- 
ared for the injury. He now sued for the loss of her 
services, etc. Learned P.J., in stating that he took 
not through her but primarily from himself, observes: 
**If the plaintiff's horse had been injured under simi- 
lar circumstances, and he had sued for the damage, it 
would not be properly said that he derived his action 
from his horse, or that he was privy to his horse; nor 
is the plaintiff's right of action in this case derived 
from his wife because it never belonged to her and 
could never have been affected by her acts.’’ We do 
not doubt this primality and shall hasten on to illus- 





trate the action per quod solamen et consortium 
amisit. On the lst of January, 1741, for now that the 
passions of the parties have died with the persons; it 
may be recorded, Mary, plaintiff's wife (since de- 
ceased) unlawfully and without his leave and against 
his consent departed from him and continued absent 
until August 8, 1742, during which time an 
estate of £30,000 was devised to her for her sole and 
separate use and disposal. Thereupon she was 
desirous of reconciliation with plaintiff, plaintiff being 
willing, whereby he would have had and received the 
benefit and advantage of said estate, but defendant on 
said August 8, 1742, unlawfully and unjustly persuaded, 
procured and enticed said Mary to continue absent by 
means of which plaintiff during all that time totally 
lost the comfort and society of his said wife and her 
aid and assistance of her domestic affairs and profits 
and advantage that he would and ought to have had 
of and from her estate, and plaintiff recovered £3,000. 
On motion in arrest of judgment defendant contended 
that procuring, enticing and persuading are not suffi- 
cient if no ill consequence follow, but Ld. Ch. J. 
Willis said: ‘* That here is a consequence laid,” * * 
* “plaintiff lost the comfort and society of his wife 
and the profit and advantage of her fortune, etc.” 
Willis, 577. This action was prime impressionis, but 
the court said every special action on the case was in 
itself a novelty, and since its day the cuurts, it would 
seem, have been called upon more frequently to point 
out the exceptions than to declare the rule. Thus the 
wife’s father may take her back, and parental affection 
will be presumed in his favor in the absence of proof 
of a tortious intention, 5 Johns. 196. And a stranger, 
if he act from motives of humanity; may disregard 
her husband's written interdiction, and take a wife, 
who finds her baron’s castle door bolted, home in his 
wagon. 4 Barb. 225. Where her husband’s conduct is 
dangerous to her personal safety or so immoral and in- 
decent as to render him grossly unfit for her society so 
much so that she would be justified in abandoning him, 
her parents may advise her to come to their house. 21 
Barb. 439; ora stranger may do likewise without a 
presumption of unlawful interference against him. 
The reverse as Johnson, J., states it, 1 Keyes, 392, 
‘* would be the rule if the wife were the chattel of the 
husband, over which he had complete and perfect do. 
minion as property. The removal in such case would 
be prima facie unlawful and constitute a ground of 
action, unless justified by affirmative proof establish- 
ing the legal right to remove. But the wife happily 
for the interest of society bears a relation to the hus- 
band far different than this. Notwithstanding the 
marriage, and for certain purposes the merger or in- 
corporation of her existence into that of the husband, 
she is still in law an individual, having separate rights, 
which the law will uphold and protect even against 
the husband, and amongst these is the right to in- 
voke and receive aid, shelter and protection from 
others, even strangers, against tle oppression and 
cruelty of the husband.’’ And when she has left him 
a baron cannot compel her to return to his bed and 
board. 8 Paige, 47. But he has some rights entitled 
to respect. If defendant alienate her affections so 
as to cause her to refuse to recosnize him as her hus- 
band, etc., although there be no actual absence or 
separation physically between them, the husband can 
recover. 32 How. 143. In case for crim. con. his con- 
sent will go in bar, and negligence or loose or improper 
conduct not amounting to consent in reduction of 
damages. Hither one or the other of these principles 
was held to apply in Bunnell v. Greathead, 49 Barb. 
106. Plaintiff saw his wife leave his house, pass within 
four feet of him, meet defendant who was waiting in 
plaintiff's yard, go to an outhouse with defendant, 
have connection with him there and plaintiff made no 
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effort to prevent it but crawled to a place eight or 
twelve feet from this outhouse and there looked on 
and saw the act done. The report does not say 
whether, being familiar with Shakespeare, he quoted 
Troilus as he gazes on Cressida and Diomedes. 

“There is between my will and all offenses 

A guard of patience,” 
but Judge Gilbert said: ‘‘The plaintiff had the power 
and it was his duty, as a husband to interfere and 
prevent the debauchment of his wife.” 

11. A man may, if there be no consent or connivance 
on his part, 24 Barb. 614, maintain an action against 
another for entering his house, and lay the debauch- 
ing of his daughter Jas consequential, in great 
aggravation; or lay it in another count at another day 
per quod servitium amisit, 2 Ld. R. 1032; 4 Cow. 412; 
and while we pouder on it, a widowed mother, 5 Cow. 
106, or one in loco parentis as an uncle, 2 Car. & P. 303, 
an aunt, 2T. R. 4, a step-father, 31 Barb. 273, a se- 
duced, father’s caring comrade, 11 East, 25, etc., may 
maintain a like action for the like deflouring. ‘‘ This 
has always been considered as an action sui generis 
where a person standing in the relation of a parent, or 
in loco parentis, is permitted to recover damages for 
an injury of this nature ultra the mere loss of service.” 
2 East, 23. But these ultra damages were not of old 
accorded independent recognition. Service due to 
plaintiff was of the gist of theaction. Thus: ‘‘ He was 
a minister of the gospel. The female whom he se- 
duced was an orphan. She was a communicant of his 
church, and for ought that appears of unblemished 
character. She entered into his service beyond all 
doubt, in the confident belief, not only that she had 
found a home, which would be to her as the home of 
her father, but that her religious feelings and character 
would be cherished and strengthened and confirmed 
by the daily example and instructions of her pastor. 
How have these confiding expectations been met? It 
is greatly to be feared that the defendant has not only 
triumphed over the chastity of this unfortunate girl, 
but that he has made a wreck of her whole moral 
character, four the illicit connexion between them 
continued for more than a year, before she became 
pregnant. The defendant cannot plead in extenua- 
tion of his crime the temporary dominion of passion. 
Yet even to such a case the law cannot bend.”’ 1 Wend. 
450. On the other hand the slightest evidence of ser- 
vice was sufficient. ‘Indeed, if the slightest act of 
service were not sufficient, the action would necessarily 
be confined to the lower ranks of life, in which the 
daughter is literally a servant, and could never be ex- 
tended to the higher order of society where the injury 
is often of a more aggravated kind.” 3 Phil. Ev., 3 ed. 
216. Hence in Bennett v. Allcott, 2 T. R. 166, defend- 
ant, aland tax collector, visited plaintiffs daughter 
as a suitor, but at the time his entering the house was 
proved to support the trespass he went to demand pay- 
ment of the land tax, when, plaintiff being absent, his 
wife invited defendant to go into the daughter’s bed 
chamber where she was lying upon the bed and left 
them together for several hours. Mr. Bennett was a 
considerable farmer, and his daughter was thirty and 
miiked the cows. Her father recovered £200 which 
the learned trial judge thought not excessive. “And 
indeed”’ ventured Bullen, J., on review ‘‘upon the 
whole the damages are not excessive; because though 
the mother acted indiscreetly, yet the defendant was 
certainly very culpable. He was introduced to the 
plaintiff's family in the character of a suitor, he gained 
admission to the house on honorable (sic) terms, and 
the family trusted to his honor.’’ So we see 
it was for the loss of services, as milking the cow that 
the action was maintainable when brought on the case. 
But ‘‘ actions of this sort are brought for example’s 
sake; and though the plaintiff's loss in this case may 





not really amount to the value of twenty shillings yet 
the jury have done right in giving liberal damages.” | 
i. e. £50. 3 Wils. & 18. “The object of the 
action in theory is to recover compensation for 
the loss of the services of the person seduced. This is 
so far adhered to that there must be a loss of that 
kind or the action will fail; but when that point is es- 
tablished the rule of damages is a departure from the 
system on which the action is allowed.” 32 N. Y. 
236. So it would appear there had to be Joss of ser- 


vice and when loss of service was established 
by pregnancy and its results, 14 N. Y. 413, 
the advice best for defendant was let him 


beware the mulcting, for the damages will be for actual 
or constructive tears shed parentally orin loco paren- 
tis with incidental recompense for the loss of service 
Yet as we have seen such was the genius and consis- 
tency of the law that if the master seduced in person 
there could be no recovery either in parente, or in loco 
thereof. It was so held where Sally Dain, the plaintiffs 
daughter, when about fourteen years of age was bound 
as an apprentice to the defendant who shortly after 
seduced her and had criminal intercourse with her fre- 
quently until she was sixteen years of age when she 
becume pregnant. Dain v. Wycoff, 7 N. Y. .191. 
The decision was based on the labored opinion of 
Bronson, C. J., in Bartley v. Richtmyer,4 N. Y. 38, 
where a step-daughter left her step-father's, the plaint- 
iff's house, and was seduced in the service of a third 
person. After seduction she returned to her step- 
father’s house and worked at six shillings a week. 
There had been arecovery of a thousand dollars and 
Bronson, C. J. said: “If such a verdict may be 
had in such a case, the hiring of a pregnant female 
into one’s services will be a profitable business.” 
Dain v. Wycoff on a second appeal, 18 N. Y. 45, was 
distinguished, the indenturing having been procured 
with a view to seduction, and the whole principle of 
Bartley v. Richtmyer as would appear on a careful 
reading of Furman v. Van Sise, 56 N. Y. 4389, is ex- 
ploded so as to render the basis of master and 
servant a fiction in verity and lead to a virtual recogni- 
tion of the ultra damages independently. 

Onthe whole ‘‘the action considered as one to 
redress & moral outrage and punish libertinism under 
the form of a remedy for the loss of manual services is 
peculiar and anomalous.”’ 32 N. Y. 237. ‘It is worthy 
of grave consideration,’ Bronson had said, 4 N. Y. 
49, 50, whether it would not be well for the Legisla- 
ture to restore the old rule, by limiting the recovery 
to the value of the services lost, and the amount of 
expenses incurred in consequence of the injury. 
Parents would not be less watchful over their daught- 
ers for knowiug that they could not make a pecuniary 
profit by their dishonor; and females would not be 
less chaste if they knew that disgrace and shame, 
without any reward, would certainly follow transgres- 
sion. Although it is true that money, however large 
the amount, will not always heal the wound, it can 
hardly be doubted that the heavy verdicts which are 
now usually given in seduction cases may sometimes 
prove a snare to both parent and child. The seducer 
deserves the severest censure, but if he is charged 
with any thing more than the pecuniary damages re- 
sulting to the parent, itis well worthy of considera- 
tion whether the matter should not be regarded asa 
public rather than a private wrong. And if want of 
chastity is treated as acrime in one sex, it may be 
worth while to inquire whether it should not be so 
treated in the other..”’ 

3. A breach of promise of marriage is familiarly 
actionable. In Harrison v. Cage, 1 Salk. 24, it was 
objected that the woman may in such cases have 
an action, but man may not, because marriage is 
no advantage tothe man but to the woman itis; 
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“Sed non allocatur. For marriage isa consideration 
on the man’s side sufficient to raise an use and a man 
shall have an action for scandalous words per quod he 
lost his marriage.”’ ; 

Both parties must of course by law be capable of 
enterning into the mariage relation at the time of mak- 
ing the contract. 34 N. Y. 643. No particular 
form of words is necessary. Thus an inference may 
be drawn from a promise to ‘‘ make mea comfortable 
home,”’ and ** build a brick house,” ete., me, the lady 
protesting against marriage ** when there was so much 
difference in our ages.’’ 1 Abb. Dec. 282. So, “M., I 
don’t want your money; | want your word and honor 
that you promise me.’’ ‘*He replied: There is no use 
in talking. LIcan’t marry you now.’ 30 .N. Y. 285. It 
would be indelicate to expect that she should consent 
in words. The jury may infer such consent from her 
making no objections at the time, and from her re- 
ceiving visits from him as suitor, ete. 8 Barb. 323. If 
the parties promise to marry*‘'in the fall’’ and he an- 
nounce in October, his intention not to marry, an im- 
mediate action is not premature. 42 N. Y. 246. 
But a promise to marry her if be ever married fol- 
lowed by his marriage of some one else is not a prom- 
ise, 6 Hill, 444, nor is a promise in consideration of 
carnal connection. 16 Abb. N.S. 26. Another case 
where the jury may infer the contract, is where the 
gentleman waxes tenderin successive letters: ‘‘ Miss 
Mary,”’ * Dear Mary” and *“‘ Dear Mollie’? 1 W. Va. 
388; and again where the jury may not draw the infer- 
ence is where there are mere attentions paid by an 
unmarried gentleman to an unmarried lady, though 
the neighbors suppose such a contract must exist. 21 
Vt. 368. 

When mutual promises have been legally exchanged 
the contract is credited with the common-place obli- 
gation ofan executory contract, and the defendant is 
allowed in mere mitigation of damages the licentious 
conduct of plaintiff. 1 Johns. Cases, 116; 7 Cow. 22. 
In the latter case the lady had permitted a stranger to 
walk out with her into the fields at late hours and in 
by places, with arms around each other’s waists, to 
hug and kiss her and to handle her bosom, and it was 
held the evidence should have been admitted in miti- 
gation. In Buttonv. McCauley, 1 Abb. Dec. 282-4. 
Judge Grover said “The reasoning of the court 
shows that any misconduct showing that the party 
complaining would be an unfit companion in married 
life may be given evidence in mitigation of damages. 
It requires no argument to prove that habits of intox- 
ication render the party addicted to them thus unfit.” 
But if defendant fail in his proof of plaintiff's bad 
character it goes in augmentation of damages. 6 Cow. 
254, 261. So ‘if by reason of an imprudent or crim- 
inal act in which both participated she is brought to 
such a state that the suffering occasioned to her feel- 
ings and affections must necessarily be increased by 
his abandonment, then that would be but an‘ inade- 
quate and poor compensation which did not take it 
into account. Damages it is true, must be awarded 
solely for the suffering which results from the defend- 
ant’s refusal to perform his promise. But under this 
rule even they cannot be justly estimated without re- 
garding the increased exposure to mortification and 
distress to which she has been left by a seduction 
under promise of marriage afterward broken.’’ 102 
Mass. 399. “The greater the defendant's pecuniary 
ability, other things being equal, the stronger would 
naturally be her hopes of happiness from the alliance, 
and the deeper would be the wound to her feelings 
from the contract of disappointment’’ 56 Me. 193-4; 
and so if she have “ announced the fact of the engage- 
ment to a number of ladies with whom she was inti- 
mate, and whom she invited to attend the wedding.” 
47 Cal. 202. 





The foregoing exposition may not fully explain the 
rules of the chivalry of the law, but itis sufficiently 
declarative for its purpose. 

The press frequently records the doings of some 
knightly contemporaneous individual, who stung to 
the quick by a harm inflicted on a woman with her 
consent, takes an oath in the moonlight and breathes 
vengeance; and there are those who moved by sym- 
pathy, and struck with admiration will assure us that 
‘no jury will convict,” while others equally sympa- 
thetic, but more conservative in thought of action, 
count dollars by the thousands that would have been 
awarded to the plaintiff, had they been on the jury, in 
an action instituted by the chivalric avenger. Thus 
boils the blood of the populace; and the law books 
teem with the reflection. It is certainly democratic 
that the laws should reflect the people. But a pro- 
fession devoted to a study of these laws should, when 
necessary, engender a seuse of innovation to alter that 
reflection. It would seem that whether private ven- 
geance be given free sway, or whether it be made to 
flow through the prescribed channel known as a jury, 
it is stillvengeance. And how unreasonable when we 
consider the details is the legal justification of anger 
in this regard. If a wife prove unfaithful to her mar- 
riage vow, her husband is given an action against her 
participant in crime per quod solamen et consortium of 
his said wife amisit. If a daughter be guilty of carnal 
commerce, her father, or one in loco parentis, is given 
anaction against her participant in crime, per quod 
servitium amisit. The seduced by reason of her own 
criminal act is entitled to an enhancement of damages 
if she act under a promise of marriage, which when 
broken is better broken than merged in a tie the law 
properly reluctantly severs. This is monstrous. This 
reasons that woman is not a reasonable being, not sui 
juris. It were time she were declared sui juris. “It 
is well worthy of consideration whether the matter 
should not be regarded as a public rather than a 
private wrong. Andif want of chastity is treated as 
a crime in one sex, it may be worth while to inquire 
whether it should not be so treated in the other.” 
And as to the comfort, society and services lost and 
feelings injured, they should be wholly drowned 
in the public wrong, pro bono publico. 

LEPOLD LEo. 


—_——— 


LIEN ON LIFE POLICY FOR PREMIUMS 
PAID. 
ENGLISH HIGH COURT OF JUSTICE, CHANCERY 
DIVISION, APRIL 20, 1883. 





Re Lesuie; LESLIE v. FRENCH. 

The only ways in which a lien upon the moneys secured by 
a policy can be created by payment of premiums are (1) 
by contract with a beneficial owner of the policy; (2) 
by reason of the right of trustees of the policy to an in- 
demnity out of it, as trust property, for moneys ex. 
pended by them in its preservation; (3) by subrogation 
to the rights of the trustees to some person who may 
have advanced money at their request for the preserva- 
tion of the property; (4) by reason of the right vested in 
mortgagees or other persons having a charge upon the 
policy to add to that charge any moneys which may 
have been paid by them to preserve the property. 


\ ie was an action for the administration of the es- 
tate of Mr. J. C. Leslie, and the execution of the 
trusts of his will. 

On the 27th of May, 1843, shortly before her mar- 
riage with the testator, Mr. Leslie, Mrs. Leslie, one of 
the defendants (who was at that time a widow, and 
entitled to an annuity of about 8,000/. a year under the 
will of her late husband), insured her life for 5,0001. in 
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the Atlas Assurance Company. No settlement how- 
ever was made previous to the marriage. 

On the 6th of April, 1848, a voluntary post-nuptial 
settlement was executed by both Mr. and Mrs. Leslie, 
by which an annual sum of 8001., part of Mrs. Leslie’s 
life annuity, was made payable to her husband for 
their joint lives, the balance being settled to her own 
separate use. 

The policy of insurance on Mrs. Leslie’s life had 
been handed by her on her marriage, to Mr. Leslie, 
from which time forward, down to his death in 1877, 
the premiums were paid by him, after which they 
were paid by his executors out of his estate. The real 
question at issue in the present case was as to the effect 
of these payments; it being asserted by those claiming 
through him that his estate was in consequence of 
them entitled to alien on the policy. In this respect 
it is material to state that in September, 1849, in a 1@t- 
ter to her husband, Mrs. Leslie had expressed her in- 
tention ‘‘ at the right time to break the Atlas policy.” 

Other parties became subsequently interested in the 
property in question, under the following  instru- 
ment. 

On the 28th of September, 1863, by a settlement 
made upon the marriage of Mr. and Mrs. Leslie’s 
daughter Maria with W. R. Trevelyan, Mr. Leslie cov- 
enanted with the trustees to pay to them, on his wife's 
death, a sum of 6,000]. to be held by them on 
certain trusts for the benefit of Mr. and Mrs. Trevel- 
yan and their issue; and he assigned to them, as se- 
curity, the Atlas policy upon his wife’s life, and cov- 
enanted to pay the premiums thereupon until she 
should die. 

On the 28th of November, 1877, Mr. Leslie died, 
without having ever reduced the Atlas policy into 
possession, and having by his will, made in November, 
1863, bequeathed to the trustees of the Trevelyan set- 
tlement, on the trusts of that settlement, any surplus 
that there might be of the policy moneys after pay- 
ment of the 6,0001. He also bequeathed to his wife 
specifically certain property of little value, but enough 
to raise against hera case of election between these 
benefits and the policy. 

The present action was brought by his executors 
against the executors of a deceased son of the testator. 
Mr. Leslie, and Mr. and Mrs. Trevelyan and their 
children, and the trustees of their settlement, the 
claim being for a declaration of the right and interests 
of the plaintiffs and defendants in the policy and the 
moneys secured by it. 

Cozens-Hardy, Q. C. and Simpson, for plaintiffs, 
referred to Burridge v. Row, 1 Y.& C. C. C. 183; West 
v. Reid, 2 Hare, 249; Shearman v. British Empire 
Company, 25 L. T. Rep., N.S. 570; L. Rep., 14 Eq. 4; 
Gill v. Downing, 50 L. T. Rep., N. 8.157; L. Rep., 17 
Kq. 316; Norris v. Caledonian Company, 20 L. T. Rep., 
N.S. 939; L. Rep., 8 Eq. 182; Saunders v. Dunman, 38 
L. T. Rep., N. 8. 416; 7 Ch. Div. 825; Rowley v. Unwin, 
2K. & J. 1388; Todd v. Moorhouse, 82 L. T. Rep., N. 
8.8; L. Rep., 19 Eq. 69. 

Fry, J., referred to Clack v. Holland, 24 .L. T. Rep. 
49; 19 Beav. 262. Pitt v. Pitt, Turn. & Russ. 180; Ex 
parte Young, 2 Rose, 78. 

Glasse, Q. C., and-Dundas Gardiner, for parties 
claiming under the Trevelyan settlement, supported 
the plaintiff's argument, and referred to Aylwin v. 


Witly, 9 W. R. 720; Green v. Briggs, 6 Hare, 395: 


Buxton v. Shee, 1 Ves. sen. 154; Dering v. Lord Win- 
chelsea, 1 Cox, 318: Re Tharp, 2Sm. & G. 578: Haum- 


ilton v. Danny, 1 Ball & B. 199. 

Cookson, Q. C., and Macrae, for Mrs. Leslie refers 
to Lindley on Purtn. (4th ed.) 66; Kay v. Johnson, 21 
Beav. 5386, Teasdale v. Sunderson, 23 id. 534; Pennell 
v. Millar, 29 L. T. Rep. 35; 23 Beav. 172; Clack v. Hol- 
land, (ubi sup.), Saunders v. Dunman, (ubi sup.); Story 
on Equity Jurisprudence, (11 edit.), vol. 2, p. 546, § 1237. 





Fry, J. Having been raised to the bench of the 
Court of Appeals since the conclusion of the argument, 
his decision was now by consent of the parties adopted 
by Pearson, J.. as his own, and the following written 
judgment (omitting the statement of the facts and the 
nature of the plaintiff's claim) was accordingly 
read: . 

As Mrs. Leslie is still alive the question would not 
require immediate determination were it not for the 
fact to which I have already adverted, that his will 
raises against his wife a case of election, and that she 
is entitled to know between what properties she is 
called on to elect. The plaintiffs contend that the 
payments made by Mr. Leslie have created a lien or 
charge upon the money secured by the policy to the 
extent of the moneys paid. The defendants deny this 
proposition. The question thus raised has been fully 
discussed, and it becomes necessary to consider the 
various arguments which have been adduced and the 
numerous cases which have been cited upon the point. 
In my opinion alien may be created upon the moneys 
secured by a policy by payment of premiums in the 
following cases: first by contract with a beneficial 
owner of the policy; secondly, by reason of the right 
of the trustees to an indemnity out of the trust prop- 
erty for money expended by them in its preservation; 
thirdly, by subrogation to the rights of the trustees of 
some person who may have advanced money at their 
request for the preservation of the property; fourthly, 
by reason of the right vested in mortgagees or other 
persons having a charge upon the policy to add to that 
charge any moneys which have been paid by them to 
preserve the policy. An instance of the first class of 
cases to which I have referred, viz., the creation of a 
lien by contract with the beneficial owner is to be 
found in the case of Aylwin v. Witty, where Kinders- 
ley, V. C., held that where a mortgagor had contracted 
with the mortgagee to pay the premiums, and there 
were sureties for the performance of this contract by 
the mortgagor, and the sureties had been called upon 
aud had paid the premiums, they were entitled as 
against the mortgagor to alien upon the policy moneys. 
It is obvious that in this case the sureties were, by 
contract with the principal debtor, entitled to the 
benefit of all the secureties which the mortgagee could 
have enforced, and amongst others to a charge for the 
premiums paid. The second and third classes of cases 
are well illustrated by Clack v. Holland, in which it 
was held that trustees who paid moneys under cireum- 
stances which gave them no right to a charge could 
not create a charge in favor of any third person from 
whom they borrowed moneys. To the same class may 
be referred the case of Gill v. Downing, in which mort- 
gagees whose title as such was good after, and only 
after, the death of the tenant for life were held entit- 
led to alien during the subsistence of the tenancy for 
life. The mortgagees were put by subrogation in the 
place of the trustees. Again in the case of Todd v. 
Moorhouse, the right of trustees to create a lien by 
subrogation of their rights was recognized, and it was 
determined that a person paying at the request of the 
trustees did not lose the right to the lien simply be- 
cause the trustees might possibly have taken some 
other course to preserve the property. Such appear to 
me to be the classes of cases in which alien is created 
by payment of premiums. But I am unable to see 
that the plaintiffs have brought the case within any of 
them. There were no trustees for Mr. Leslie and his 
wife to whose rights he could be subrogated, and there 
was no contract between him and her under which the 
payments were made. I am further of opinion, that ex- 
cept under the circumstances to which I have referred, 
no lien is created by the payment of the premiums by 
a mere stranger or by a part owner. I will first con- 
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sider the case of payments by a mere stranger. On 
principle it is difficult, if not impossible, to see why 
such payments, which when made without contract or 
request are a mere impertinence, should create a lien 
upon the property. Itis evident that in themselves 
they would not even create a ground of personal ac- 
tion against the person eased by the payment, for it is 
certain that moneys paid by A. for B. give no right of 
action against B., unless they are paid upon his re- 
quest. In the next place, the law relating to confusion 
appears to me strongly to show that no such right 
would exist. If I pour my gold into your heap, or put 
my silver into your melting pot, or turn my corn into 
your granary, [ have no right to an account or any re- 
lief against you, but on the contrary 1 have actually 
transferred the property in what was mine to the per- 
son with whose property I have mingled it. Again the 
authorities appear to me to be clear upon this point, 
In the case of Burridge v. Row, Knight-Bruce, L J., 
then Vice-Chancellor, used the following language (p. 
191): “ Nothing that has been stated to me has had the 
effect of pursuading me, that without contract for that 
purpose, the mere fact of making payments of the 
premiums, however necessary that might be for the 
preservation of the property, would give the party 
making those payments a title to the property.” It 
may be perfectly true, as wascontended before me, 
that alderman Winchester was during the period be- 
tween 1828 and 1882 in the position of a person having 
no interest in the policy, and that the decree in Bur- 
ridge v. Row, by giving him alien for payments made 
during that period, has gone beyond the principle enun- 
ciated by the learned vice-chancellor. The important 
question is not whether the decree was accurate, but 
what was the principle of law enunciated by the judge. 
In Clack v. Holland, Lord Romily, M. R., understood 
the case of Burridge v. Row as laying down the princi- 
ple for which Ihave cited it. ‘That case.”’ said his 
lordship, “lays down a principle in accordance with 
my view of this case, and supports Pinkeit v. Wright, 
and shows that a mere stranger by paying premiums 
on a policy cannot acquire a lien upon it. He can only 
acquire a lien by some contract with the persons bene- 
ficially interested in it, or with the trustee, where the 
trustee himself might have obtained a lien.’’ It has 
however been contended that a right is created in 
favor of a stranger making the payments, upon the 
principle of salvage; and it is said to be contrary to 
natural equity that one person should gain by another 
man’s loss. What is the state of the authorities upon 
this point? In the first place, whether there be such a 
doctrine as that of salvage applicable to cases of this 
description at all was doubted by Kindersley, V. C. 
in the case of Aylwin v. Wilty, to which 1 have already 
referred. In the next place with regard to the cases of 
West v. Reid and Shearman v. The British Empire As- 
surance Company, I will only say that I retain the 
opinion which I expressed with regard to those cases 
in the case of Saunders v. Dunman. But then the case 
of Re Thurp, before Lord St. Leonards, has been re- 
ferred to as an authority for the proposition that there 
is some general doctrine of salvage in cases of this 
kind. It appears to me however that the Lord Chan. 
cellor was referring to a practice in the Irish law of 
conveyancing which probably bas its basis in agree- 
ment, and that if it is meant to assert, as the language 
would ratber imply, that an ultimate mortgagor mak- 
ing payments for the renewal of a lease is entitled to 
priority over his mortgagees, the proposition would 
seem to be inconsistent with the general law of the 
land. In the next place, with regard to payments 





made by a part owner, it appears to me, that except by 
contract, such payments give no title to the person 
making them against theother part owner or part 
owuers of the policy. That the paymeuts by a mort- 





gagor, who in equity is a part owner with the mort- 
gugee, create no lien as against the mortgagee, was de- 
termined by Lord Romily, M. R., in the case of Norris 
v. Caledonian Insurance Company. And generally 
speaking, it is clear that money laid out by a tenant 
for life in the improvements on the estate creates no 
lien against the remainderman. Again in the case of 
Pennell v. Millar, the master of the rolls had to deal 
with acase in which A., the owner of policies, had as 
part of a transaction voidable for fraud assured them 


to B., and had covenanted to keep themup; B., claim- 


ing under this assignment, had paid premiums. A. in- 
stituted an action to set aside the transaction on the 


ground of fraud, and the master of the rolls deter- 
mined that the assignment was a valid security for the 
moneys actually advanced, and not for the premiums 
paid by B., which was a voluntary payment. In this 
sage it is evident, that until the transaction was 
avoided, A. and B. were both possessed of interests 
in the policies, and yet the payment by one of the per- 
sons so interested was held to create no lien as against 
the other. An argument was urged from the law of 
contribution. But in the first place, the law of con- 
tribution arises only between persons joined for a 
common purpose, or persons who stand in the position 
of tenants in common, or co-partners. In the next 
place it is plain that the right to contribution is a per- 
sonal right, and the remedy is a personal remedy, and 
that there is no lien for the amount of the moneys in 
respect of which the right to contribution arises. This 
was determined by Lord Eldon, after great considera- 
tion, in the case of part owners of a ship, in the case 
of Ex parte Young and Ex parte Harrison, in which he 
overruled the previously expressed opinion of Lord 
Hardwicke to the contrary; and the same proposition, 


that there is no lien for the contributed moneys, is 
supported by the cases of Kay v. Johnston and Teus- 
dale v. Sanderson. There are however it must be ad- 


mitted, two cases which look in the opposite direction. 
The first of those is the case of Swan v. Swan, 8 Price, 
518, where the Court of Exchequer, sitting as a court 
of equity, refused to grant partition to one co-tenant 
except upon the terms of the plaintiff allowing a lien 
for the expenditure of his co-tenant in permanent im- 
provements. But it appears doubtful how far this case 
has been generally followed, and it does not appear to 
me to be consistent with the opinion expressed by the 
master of the rolls in Teasdale v. Sanderson. The 
second case is Hamilton v. Denny; there a lease had 
been made to A. and B. as joint tenants. B. had set- 
tled his moiety of the property. A. had made a pay- 
ment of the renewal fines, and he was held to be en- 
titled to a lien on B.'s settled share. The decision was 
placed upon two grounds. It was said to be like the 
case of payments by a mortgagee, and it was said that 
the payments by A. were entitled to the same benefit 
as if they had been payments made by a trustee. It is 
perhaps not perfectly easy to see the strict analogy be- 
tween these two cases and the case then before the 
court. In my view, these cases are not suflicient to 
establish any such general proposition as that the right 
to contribution creates any lien on the property in re- 
spect of which it has been made, and they certainly 
are insufficient to support the plaintiffs case. For in 
those authorities the submission to a lien was required 
from the plaintiff as aterm of other relief which he 
sought, whilst in the case now before me the plaintiffs 
are affirmatively asserting their right. It has been 
further urged that the plaintiffs are entitled to a lien 
on the ground of the acquiescence by the other persons 
interested in the policy in the payments made by Mr. 
Leslie, and it is said that where one person allows an- 
other to extend money upon his property, and stands 
by during such expenditure, a lien is created in favor 
of the person making the expenditure. But it is cer- 
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tain that no such lien is created except in the case of a 
person who makes the payment under a belief in the 
validity of his own title. In the present case there is 
nothing whatever to show that Mr. Leslie acted under 
any mistake with regard to his rights in the policy, 
and it is certain that during a considerable part of the 
period covered by his payments he was in possession of 
the opinion of counsel as to his legal rights. Another 
argument pressed upon me by the plaintiffs was de- 
rived from the relation of tenant for life and remain- 
derman. It is well established, that if a tenant for 
life renews leaseholds, and dies before the expiration 
of the term, his estate is entitled toa lien on the in- 
terests in remainder, proportionate to the unexpired 
portion of the renewed term. But the equities gov- 
erning the relation of tenant for life and remainder- 
man are peculiar, and I fail to see any analogy between 
the case of a tenant for life making such a payment 
and the case of Mr Leslie paying premiums ona policy 
over which he had full control at every moment of his 
life, which I repeat, but for his contract on bis daugh- 
ter’s marriage, he could have sold or surrendered with- 
out consent of his wife. In my judgment, the argu- 
ments of the plaintiffs in support of their lien fail, and 
I conclude that from the time of the marriage down to 
the year 1863 Mr. Leslie made the paymeuts in ques- 
tion in maintenance of his own right in the policy, and 
that from 1863 be made the payments in pursuance of 
his covenant with his daughter’s trustees, but that in 
no case did he make them by reason of any contract 
between himself and his wife, or by reason of any mis- 
take of his title to the policy, and consequently that 
his estate is entitled to no lien on the policy moneys 
as against her. [understand from counsel that the 
defendant, Mrs. Leslie, consents to a declaration that 
the policy shall stand asa security for the 6,000I. se- 
cured by the Trevelyan settlement, and I believe also 
some arrangement has been come to as to the pre- 
miums paid since Mr. Leslie’s death. I will therefore 
make, by consent, a declaration to the effect of the ar- 
rangement between the parties, and then declare, that 
except so far as Mr. Leslie's estate is benefited by the 
previous declaration, the plaintiffs have no right or 
interest in the policy, but that subject to the said 
declaration, the policy has accrued to Mrs. Leslie by 
survivorship, and I direct the plaintiffs to pay the costs 
of the action. 
Action dismissed with costs. 


PROPERTY IN INVENTION BY EMPLOYEE. 


ILLINOIS SUPREME COURT, MARCH, 1883. 


JOLIET MANUFACTURING Co. Vv. DICE. 


The general rule is, that when a mechanic, in laboring for 
an employer in the construction of a machine, invents a 
valuable improvement, the invention is the property of 
the inventor, and not that of his employer. 

A workman, while in the employ of a company engaged In 
the manufacture of **shellers and powers,’ invented a 
“check rower,” his contract providing that future im- 
provements in the manufacture of * shellers and powers” 
made by him should belong to the company, and that he 
would work for the best interests of the company in every 
way he could, and that such aid in whatever way given, 
should belong to the company,—* that is, futureimprove- 
ments he may cause to be made,” etc. Held, that the 
company was not entitled to have the invention as to 
“check rowers ” transferred to it as its exclusive prop- 
erty, and compel the inventor to assign away his right to 
a patent. 


ILL to compel an assignment of an invention. The 


opinion states the case, 





Dickey, J. This a suit in chancery, brought by the 
appellant, seeking to compel Dice to assign to ita cer- 
tain invention for a device in the construction of what 
are called ** check-rowers,’’ of which the bill charges 
that Dice is the original inventor, and also seeking to 
enjoin Dice from selling or assigning the same to any 
other person or persons. On hearing, the Circuit Court 
granted the relief sought. The complainant appealed 
to the Appellate Court, where the decree was reversed 
and the cause remanded, with directions to dismiss 
the bill. Complainant appeals to this court. 

The bill charges that on October 18, 1881, the parties 
made a written contract, as follows. 

‘* Articles of agreement entered into between the 
Joliet Manufacturing Company, of Joliet, Illinois, and 
Andrew F. Dice, now residing at Aurelia, Lowa. The 
suid Andrew F. Dice agrees to work for the company 
named for the term of five years, from the Ist to the 
15th of November next, in such capacity pertaining to 
the manufacture of shellers and powers, and disposing 
of the same, as the company may consider for their 
best interest, as may be assigned by the president of 
the company; that he will work for the best interest 
of the company in every way that he can, and in what- 
ever way such aid can be given shall belong to the 
company,—that is, improvements (previous to this 
date not included) that he may make or cause to be 
made. For which services the Joliet Manufacturing 
Company agree to pay the said Andrew F. Dice twenty- 
seven and one-half cents per hour, and agree to give 
him the privilege to make his time full,—that is, that 
time can be averaged so as to make ten hours 
per day the year round,—for all such labor performed, 
computing that time every month, aud pay the same 
the 10th of the following month. 

“October 18, 1881. 

THe JOLIET MANUFACTURING Co., 
By A. H. Shreffler, Prest. 





A. F. Dice.” 

The bill further charges that Dice entered the em- 
ployment of the company in pursuance of this agree- 
ment, and afew months after this, and while Dice 
was so employed under this agreement, complainant 
(appellant) added to its business the manufacture of 
“ check rowers,’ an attachment toa machine for plant- 
ing corn, and that Dice was assigned to the superin- 
tendence of said manufacture of ‘check rowers,”’ and 
entered upou thisemployment ‘tas part of and in per- 
formance of’ the above agreement, and so continued 
for some mouths; that during this service Dice made 
known to complainant that he had couceived an im- 
provement in “check rowers,’ and upon the sugges- 
tion of Dice the complainant directed him to employ 
his time in the interests of the company, in perfecting 
the invention for its benefit, complainant furnishing 
the materials and mechanical labor in experimenting 
and perfecting the improvement, and that this was 
doue,—Dice, in the meantime, receiving full pay for 
his time and services, according to the terms of the 
written contract, aud thus the invention was per: 
fected and developed, and is the proper subject for a 
patent. The bill was answered by Dice, claiming to 
own the invention, and replication filed. The proofs 
tend to sustain the allegations of the bill, and also to 
show that Dice, while at work in making experimental 
structures in the shops of complainant, said that im- 
provement in the ** check rowers’ was being wrought 
out for the benefit of complainant. This some of the 
proofs contradict. 

Assuming the facts to be as claimed in the bill, we 
think the decree of the Circuit Court was properly re- 
versed. The general rule is, that where a mechanic, 
in laboring for aun employer in the construction of a 
machine, invents a valuable improvement, the inven- 
tion is the proyerty of the inventor, and not that of 
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hisemployer. It may be true that where the em- 
ployer hires a man of supposed inventive mind to in- 
vent for the employer an improvement in a given ma- 
chine, under a special contract that the employer shall 
own the invention when made, and under such em- 
ployment such improvement is invented by the person 
so employed, such invention may, in equity, become 
the property of the employer. But the law inclines 
so strongly to the rule that the invention shall be the 
property of its inventor, that nothing short of a clear 
and specific contract to that effect will vest the prop- 
erty of the invention in the employer, to the exclusion 
of the inventor. In this case the bill sets up no speci- 
fic contract that Dice should invent an improved 
“check rower,” the invention of which should be the 
property of complainant. The only specific contract 
set up is the written contract. That provides in sub- 
stance, that future improvements in the manufacture 
of ‘‘ shellers and powers”? to be made by Dice, ‘ shall 
belong to’ complainant. 

It is said that the provision of the written contract, 
“that he will work for the best interests of the com- 
pany in every way that he can,” and that such aid, in 
whatever way given, “‘ shall belong to the company,— 
that is future improvements that he may cause to be 
made,’*—is broad enough to include the invention of 
the improved *‘ check rowers.”’ Taken in connection 
with the context,—the preceding provisions,—these 
words clearly have reference only to improvements to 
be made in *‘shellers and powers,"’ and have no refer- 
ence to *‘ check rowers.”’ 

Nor do we think that when Dice consented to de- 
vote part of his time in superintending the manufac- 
ture of ** check rowers,” and also to devote part of bis 
time tothe making of an improved ‘check rower,” 
he thereby necessarily contracted that the invention, 
when perfected, should be the exclusive property of 
complainant. The circumstance set up may render 
the machine actually made the property of com- 
plainant, and in equity may possibly amount to a li- 
cense to complainant to use the machine made, and 
possibly to a license to make and use other like 
machines. Of this latter we express no opinion. But 
it seems clear that the facts alleged give to complain- 
ant no title, either legal or equitable, to the invention 
of such a character as to make it the duty of Dice to 
assign to the complainant the right to the invention, 
and to a patent which may issue for the invention. 

The judgment ofthe Appellate Court is therefore 
affirmed. 

Judgment affirmed. 


—_—__~> —___—_ 


LIABILITY FOR ATTORNEY'S SERVICES. 
SUPREME COURT OF THE UNITED STATES. 
APRIL 30, 1883. 
ADRIATIC FIRE INSURANCE Co. Vv. TREADWELL. 
Insurance companies made an agreement between them- 
selves to contest certain claims, and authorize a com- 
mittee to employ counsel and assess the expense pro 
rata between the companies. Held, that the companies 
were not liable jointly to attorneys and counsel employed 
by the committee. 

error to the Circuit Court of the United States for 
the Southern District of New York. The opinion 


states the case. 

MatTrHews, J. This action was brought by the de- 
fendantin error to recover compensation for profes- 
sional services as an attorney and counsellor-at-law, 
rendered as alleged, at the instance and request of the 
defendants in error, and each of them, as well as of 








sundry other corporations, not inhabitants of the 
Southern District of New York or of the State of New 
York, nor found therein, and therefore not joined, as 
defendants below, in and about the defense of certain 
suits brought against several of them in Massachusetts, 
but in which all had a common interest, and for which 
it is alleged these companies, including the plaintiffs 
in error, jointly and severally promised to pay what 
said services were actually worth. 

The cause was tried by a jury and resulted in a ver- 
dict and judgment for the plaintiff below, to reverse 
which, for errors of law alleged to have occurred in 
the rulings of the court during the trial and pre- 
sented in a bill of exceptions, this writ of error is pros- 
ecuted. 

The plaintiff below put in evidence an agreement in 
writing, signed by fifteen insurance companies, in- 
cluding the defendants, a copy of which is as fol- 
lows: 

“In re Taylor, Randall & Co. vy. The St. Paul Fire and 
Marine Ins. Co. et als. 

‘*The undersigned insurance companies, having pol- 
icies outstanding issued to Tayler, Randall & Co., 
upon property at Central Wharf, Boston, upon which 
claims have been made against said companies, do in 
consideration of one dollar, by each paid to the other, 
and divers other good and valuable considerations, 
mutually covenant and agree to and with each other 
as follows, that is to say, the said companies will unite 
in resisting the claim made upon said policies, and on 
each thereof, and in the defense of any and all suits 
and legal proceedings that have been or may be insti- 
tuted against any of said companies upon any of said 
policies, and will, when and as required by the com- 
mittee hereinafter mentioned, contribute to and pay 
the costs, fees, and expenses of said suits and proceed- 
ings pro rata; that is to say, each company shall pay 
such proportion of said costs, fees, and expenses as the 
amount insured by said company shall bear to the 
whole amount insured on said property by all the 
companies subscribing to this agreement. The man- 
agement and conduct of said resistance to said claims 
and defense of said suits and proceedings shall be and 
is fully intrusted to and devolved upon a committee 
to be composed of W. H. Brazier and James R. Lott, 
of the city of New York, Charles W. Sprout, of the 
city of Boston, L. 8. Jordan, of the city of Boston, 
which committee shall have full power and authority 
toemploy counsel and attorneys to appear for said 
companies and each thereof, and defend said suits and 
legal proceedings, and to employ other persons for 
other services relative thereto, and to assess upon and 
demand and receive from such companies, from time 
to time, as such committee shall deem proper, such 
sum or sums of money for the compensation of such 
counsel and attorneys, and such other persons, and all 
other expenses of such defense of said suits as said 
committee shall deem necessary and expedient, such 
assessment upon and payment by each of said com- 
panies to be pro rata, as above mentioned. 

‘**Each and every of said companies shall fully and 
faithfully adhere to this agreement, and shall refrain 
from any act or proceeding in reference to such claims 
orsuit, or the defense thereof, that can or may in any- 
wise defeat, obstruct, or interfere with the acts or 
proceedings of said committee relative thereto, and 
shall at all times furnish to said committee any and 
all papers, information, and assistance in and about 
such management and conduct of such resistance and 
defense as may be in the possession or power of said 
companies respectively, aud as may be desired by said 
committee. 

“Tn witness whereof the said insurance eompanies 
have subscribed this agreement, this twenty-fourth 
day of April, eighteen hundred and seventy-four.”’ 
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Prior to the execution of this agreement, suits had 
been commenced against some of the companies, other 
than the plaintiffs in error, in Boston, in one of which 
the agreement itself is entitled; and the defendant in 
error had been employed to defend them. After the 
agreement had been signed, the committee named in 
it employed the defendant in error on behalf of all the 
companies parties to it. He testified that the agree- 
ment was shown to him and that he accepted the in- 
vitation to become the attorney of the companies. 
The employment was general, no special terms being 
fixed, and it is not questioned that it was with full 
knowledge of the agreement between the companies, 
and according to the authority conferred by it upon 
the committee. The plaintiff below having proved the 
fact and value of the services rendered, rested his 
case, at the conclusion of which and afterward again, 
after all the evidence had been put in, the defendants 
below requested the court to instruct the jury to find 
a verdict for the defendants, on the ground “that the 
agreement was not one under which any joint liability 
could be created; that the provisions of the agreement 
were specific, the parties to the agreement were only to 
pay severally and pro rata any amount that should be- 
come due under the agreement.”’ 

This instruction the court refused to give, and that 
refusal is now assigned for error. 

The committee appointed by the agreement between 
the insurance companies, were special agents only for 
the purposes and within the limits declared in it. 
They had no authority to bind their principals 
beyond its import, and the limits of that authority 
were made known to the defendant in error when 
he accepted employment from them. Whatever 
authority to bind the companies in making that 
employment had been conferred upon them by 
the agreement, they in fact exerted. So that the 
question to be determined is, whether that agreement 
conferred upon the committee authority to bind the 
companies joiutly, or jointly and severally, to pay the 
expenses of the litigation; or whether they became 
liable, severally only, each for its proper proportion. 

The contract, it will be observed, is between the 
companies. No other person isa party. The prom- 
ises are between them severally. Each binds itself to 
each of the others. There is no joint undertaking or 
promise, on the part of all, to any one else. They 
“mutually covenant and agree to and with each 
other.”’ They do agree, indeed, that they “will unite 
in resisting the claim made upon said policies, and on 
each thereof, and in the defense of any and all suits 
and legal proceedings that have been or may be insti- 
tuted against any of said companies upon any of said 
policies; ’’ but as to the obligation of payment on that 
account, its nature and extent, the agreement is, that 
they ‘will, when and as required by the committee 
hereinafter mentioned, contribute toand pay the 
costs, fees, and expenses of said suits and proceedings 
pro rata ; that is to say, each company shall pay such 
proportion of said costs, fees, and expenses as the 
amount insured by said company shal] bear to the 
whole amount insured on said property by all the 
companies subscribing to this agreement.’’ These ex- 
pressions leave no doubt as to the intention of the 
parties in regard to the limit of their several liabilities 
as between themselves. 

The management and conduct of this common de- 
fense was intrusted to and devolved upon a commit- 
tee of named persons; and the powers and rights of 
that committee are expressly defined. They are given 
full power and authority to employ counsel and at- 
torneys to appear for said companies and each thereof, 
and defend said suits and legal proceedings, and to 
employ other persous for other services relative 
thereto. They are thus constituted the agents, for the 








purpose named, of the parties to the contract, and 
whatever they do within the terms of that agency, 
which of course is not general, but special, binds the 
parties according to their agreement. The committee 
is not a party to the agreement, but derives its powers 
from it and has rights under it, chiefly the right of re- 
imbursement for expenses and indemnity for obliga- 
tions legitimately incurred. This right would be im- 
plied, if it were not expressed; but if the mode and 
measure of it are expressly declared, no implication 
cap enlarge its limits. It is in fact expressly defined. 
The committee have, by the further provisions of the 
agreement, also full power and authority ‘to assess 
upon and demand and receive from such companies, 
from time to time, as such committee shall deem 
proper, such sum or sums of money for the compensa- 
tion of such counsel and attorneys, and such other 
persons, and all other expenses of such defense of said 
suits as said committee shall deem necessary ‘and ex- 
pedient, such assessment upon and payment by each 
of said companies to be pro rata, as above mentioned.” 
It is very clear, we think, from this language, that for 
any advances made by the committee for the expen- 
ses of the defense, or for any indemnity against any 
personal liability they may have incurred in conduct- 
ing it, they could have no personal recourse upon the 
companies except by way of assessment upon them 
severally, each for its own proportion, according to 
the ratio fixed by the agreement. Such proportion 
could be enforced by action against each delinquent 
company. There is no ground on which the companies 
could be made jointly responsible, so thatany one or 
more could be required to make good the default of 
any of the rest. The fund forthe payment of all the 
obligations contemplated by the agreement is limited, 
in express terms, to be raised in the mode pointed out 
in it by a pro rata assessment upon each for its indi- 
vidual share. 

Such being the relation between the several com- 
panies and the committee, those employed by the 
latter for the purposes of the agreement can have no 
greater rights than such as grow out of it. The agency 
being special, those who claim under it are bound by 
its limitations; and in the present case the defendant 
in error, it isadmitted, had actual knowledge of them. 
So that though the employment by the committee es 
tablished a privity between him and the parties to the 
contract, giving hima right to treat the companies 
directly as his principals and employers, nevertheless 
it must be taken to be only to the extent of the au- 
thority of the committee under the agreement, and 
subject to the limitations imposed by it upon the lia- 
bility of the companies. He must be considered as re- 
lying, if he did not stipulate for the individual liabil- 
ity of the members of the committee, upon their 
power to raise the fund for the payment of his com- 
pensation by the assessment under the agreement; 
which being made he would havea right to enforce; 
or which if denied to him wrongfully, would entitle 
him to his action as if it had been made, or against 
the committee for not making it. But there is no 
ground on which he can claim that the employment of 
the committee imports a joint promise of compensa- 
tion from the companies, in the face of the express 
restrictions upon the power of the committee to bind 
them otherwise than severally, each in proportion to 
its interest. The defendant in error is and can be iu 
no better position, by reason of the employment by the 
committee under the agreement between the com- 
panies, than the committee would have been if they 
had made the advances required, or than he would 
have been if he had been a direct party to that agree- 
ment, emplored by the companies according to its 
terms. There is not only nothing in the agreement 
from which it could be inferred that the companies 
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were to be sureties for each other, but that inference 
is expressly negatived by the declaration, according to 
which each is to be liable for its own separate and pro- 
portionate part. : 

Similar reasoning, leading to like conclusions upon 
analogous facts, is to be found in many reported cases. 
We select as illustrations the following: Peckham v. 
North Parish in Haverhill, 10 Pick. 274: Ludlow v. Me- 
Crea, 1 Wend. 228; Ernst vy. Bartle, 1 Johns. Cas. 319; 
How vy. Handley, 25 Me. 116; Gibson v. Lupton, 9 
Bing. 297; Fell v. Goslin, 21 L. J. Rep. (N. S.) 
Exch. 14. 

In our opinion the court below should have in- 
structed the jury, as requested by the plaintiffs in 
error, to render a verdict for the defendants below, on 
the ground that no joint liability had been proven; 
and its declining to do so was error, for which the 
judgment is reversed, with directions to grant a new 
trial. 

And it is so ordered. 


—_—»—_——_ 


RIGHT OF ATTORNEY TO ADMISSION TO 
COURT. 
PHILADELPHIA COMMON PLEAS, MARCH 17, 1883. 
KEYSER V. FOREPAUGH. 

Courts are open to suitors and their attorneys as a matter of 
right. The duty of an attorney when refused admittance 
pointed out. 

Prerce, J. The Constitution of Pennsylvania, art. 
1, sec. 11, declares: All courts shall be open, and 
every man, for an injury done him in his lands, goods, 
person Or reputation, shall have remedy by due course 
of law, and right and justice administered without 
sale, denial or delay. 

The meaning of the words “ all courts shall be open,”’ 
used in the Constitution of the Commonwealth, is that 
all courts shall be open for the administration of law, 
right and justice, in controversies between suitors, as 
matter of right, and not as of grace or favor. It involves, 
of course, the right of ingress and egress to and from 
the place where the court is held, to suitors, jurors, 
witnesses, and every person having business with the 
court. Also to all officers of the court, especially those 
who have immediate business with the court, as at- 
torneys, etc. The general public also have the right of 
admission to the court, as they are largely interested 
in the public administration of law and justice. But 
all these rights are subservient to the orderly and 
peaceful administration of law, without which its ad- 
ministration would be impossible and the courts would 
be brought into contempt. Therefore they are armed 
with the power to preserve order, and to summarily 
punish as contempts all breaches of the peace com- 
mitted in their presence. And to aid the court in pre- 
serving order and for other purposes, officers are ap- 
pointedwhose duty is to see that there are no obstruc- 
tious to free transit, the orderly conduct of persons in 
the court room, and to aid in the general business of 
the court. But it is a mistake to suppose that whena 
court room is so crowded that other persons cannot be 
admitted without producing disorder and inconven- 
ience to those already in the court room, that they 
have a right to enter without regard to the rights of 
others and the peaceful administration of the law, 
unless they enter for purposes immediately connected 
with the business then before the court or demanding 
its immediate attention. And this is applicable to at- 
torneys of the court, having no immediate business 
with the court, as to other persons. 

These remarks are induced by a circumstance which 
occurred at the trial of the recent case of Keyser v. 





Forepaugh, before me. The court-room was very 
crowded, and amember of the bar went to the door 
for admission of members of the bar, and finding it 
fastened, went to tbe door forthe admission of suitors, 
witnesses and the general public. He was informed there 
that the court was full, and that there was no room 
for his admission. He avers that there was room for 
him, and that he had business with one of the counsel 
then engaged in trying the case. He told the officer 
in charge of the door that he was a member of the bar, 
and insisted in goingin. The officer told him he could 
not go in; that there was no room there, and to go to 
the door for the admission of members of the bar. 
This he did not do, and attempted to go in against the 
will of the officer. This the officer resisted, and used 
sufficient force to put him out. He afterward went in 
at the door for the admission of the members of the 
bar. 

There are differences of statement as to what oc- 
cured between the member of the bar and the officer; 
but the above is a substantial statement of the occur- 
rence. 

This court requires not only a faithful, but a court- 
eous discharge of the duties of its officers to all persons 
having business with the court, members of the bar, 
suitors, witnesses, jurors and the public; and any com- 
plaint made against them will always receive the 
prompt attention of the court. But the members of 
the bar, so far as relates to their own conduct, are 
equally bound to preserve the peace of the court as 
the officers appointed for that purpose. And when in 
this instance the member of the bar was refused ad- 
mittance by the officer, his course was to bring the 
matter to the attention of the judge at the first oppor- 
tunity, and not to attempt to force his way into the 
court-room against the will of the officer. To do this 
was to endanger the peace of the court, and to bring 
the court and its authority intrusted to its officers 
into contempt. 

For any improper or ungentlemanly language used 
by the officer, and for refusing to admit the complain- 
ant to the court-room, if there was room for him, both 
of which the officer denies, he would be justly cen- 
surable and punishable; but redress in the first in- 
stance should have been sought from the court, and 
not by act of the party. 





PRIVILEGE OF MEMBER OF LEGISLATURE 
FROM PROCESS. 
ERIE (PENNSYLVANIA) COMMON PLEAS, APRIL 16, 1883. 


GReEY Vv. SILL. 
A member of the legislature, during its sitting, is priveleged 
from the service of a writ of summons even while at 
home attending to his private business. 


ULE to quash summons on the ground that when it 

was served defendant was a senator of Pennsyl- 

vania, and was on a temporary visit to his home, while 
there was a session of the Legislature. 


M. E. Dunlop, for the rule. 
J. W. Sproul, contra. 


GALBRAITH, P. J. The first and leading case on this 
subject is that of Bolton v. Martin, 1 Dallas, 317. This 
decision was rendered in 1788, and the opinion, which 
was by Shippen, President Judge of the Common 
Pleas of Philadelphia county, was an able and thorough 
review of the law as it then was under the English 
statutes and practice then in force in Pennsylvania. 
The defendant, Martin, was a member of the State 
Convention which meet at Philadelphia to take into 
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consideration the adoption or rejection of the Consti- 
tution proposed for the government of the United 
States by the Federal Convention on the 17th of Sep- 
tember, 1787, and during his attendance upon this duty 
he was served with a summons at the suit of the 
plaintiff. Upon a motion to quash, Judge Shippen 
held that the defendant’s privilege was from the ser- 
vice of a summons as well as from arrest during 
the session of the convention and for a reasonable 
period before and after it. The judge said “the mem- 
bers of the convention elected by the people, and as- 
sembled for a great national purpose ought to be con- 
sidered in reason, and from the nature and dignity of 
their office, as invested with the same or equal immu- 
nities with the members of General Assembly, met in 
their ordinary legislative capacity. The Assembly of 
Pennsylvania being the legislative branch of our gov- 
ernment, its members are legally and inherently pos- 
pessed of all such privileges as are necessary to enable 
them with freedom and safety to execute the great 
trust reposed inthem by the body of the people who 
elected them.”’ 

This case was prior to the adoption of the Constitu- 
tion of 1799, which contained a provision similar to 
that in our present Constitution. Sec. 15 of art. 2 of 
the Constitution is in these words: ‘‘ The members of 
the General Assembly shall, in all cases, except treason, 
felony, violation of their oath of office and breach or 
surety of the peace, be privileged from arrest during 
their attendance at the sessions of their respective 
houses, and jin going to or returning from the same; 
and for any speech or debate in either house they shall 
not be questioned in any other place.”’ 

It has been urged by counsel that the language of 
this provision limits the privilege as against arrest 
only, and does not prevent the service of a summons. 
But it willbe foucd on an examination of the cases 
that no distinction is made, and that the privilege 
which, as said by Judge Duncan in the U.S. v. Edme, 
9S. & R. 147, *‘ has extended itself in process of time 
to every case where the attendance was a duty in con- 
ducting any proceedings of a judicial nature, has been 
uniformly held to extend to the ordinary summons as 
wel] as a capias, in accordance with a rule laid down 
in the old case first referred to, that of Bolton v. 
Martin. 

In Wetherill v. Seitzinger, 1 Miles, 237, it was held 
that a suitor in one county coming into another county 
to take a deposition was privileged from the service of 
a summons, and in Holmes v. Nelson, 1 Phil. 217, it 
was held that a counselor-at-law coming to Pittsburgh 
from another county to attend to the cases of his 
clients before the Supreme Court of the State was ex- 
empt from the service of a summons in a civil action, 
in going, remaining, and returning, Judge Lowrie, in 
delivering the opinion of the court (the District Court 
of Allegheny count) recognized the privilege of mem- 
bers of Assembly contended for here. But it is con- 
tended that the privilege is limited, if it exists at all, 
to such time as the member of Assembly is either 
going to, remaining at, or returning from the place of 
sitting of the Legislature, and that as the defendant 
here was in neither of these conditions he was not 
privileged; that he cannot claim exemption while at 
home attending to his private business. 

The affidavit of defendant, whichis not disputed, al- 
leges that the Senate is still in session, and that he came 
home on leave of absence. The privilege does not 
cease with the arrival of the senator at his home fora 
visit and attach upon his taking his departure on his 
return, but is continuous, so long as the Legislature is 
in session. As said by Judge Shippen in ths case in 1 
Dallas, already noted: ‘‘In the case before us the de- 
fendant appears to have been served with a summons 
out of this court, during the time of the actual sitting 





of the convention. Whether we take the law to be as 
it stood in England, before and after passing the Act 
of William the Third, or as it stood after the passing 
of that act, down to the 10th of George the Third, 
about six years before our Revolution, it is clear that 
no member of Parliament other{than those particularly 
excepted could be arrested or served with any process 
out of the courts of law ‘during the sitting of Parlia- 
ment; we cannot but consider our members of Assem 
bly, as they have always considered themselves, en- 
titled by law to the same privileges.”’ 

It was urged in the argument that great injustice 
might be done in holding that the privilege in question 
extends to writs of summons as well as to arrests— as 
for example in a case where the statute of limitation 
might come in, but the very case is found to be pro- 
vided for and guarded against, a reference to the Eng- 
lish law showing that in order to prevent a member of 
Parliament from taking advantage of the statute of 
limitations by reason of his privilege, an original might 
be filed against him, but it must lie dormant during 
the sitting of Parliament; nc process could issue upon 
it to compel an appearance. 

From the authorities it would appear to be plain 
that the defendant was at the time of the issuing and 
service of the writ of summons upon him privileged 
from such service, and the writ must therefore be 
quashed. 


Rule absolute. 
——__.—____—_- 


COMPROMISE BY PLAINTIFF OF SUIT 
BROUGHT BY ATTORNEY AND 
AGREEMENT AS COM- 
PENSATION. 


MISSOURI SUPREME COURT, APRIL, 1883, 


KERSEY Vv. GARTEN. 


Plaintiffs agreed with the defendant to conduct a suit in 
ejectment, he agreeing to pay one-half the value of the 
land if they were successful; nothing if unsuccessful, and 
they were to pay the costs if unsuccessful. Defendant 
compromised the action after brought without consult- 
ing plaintiff. Held, that plaintiffs were entitled to re- 
cover as if they had been successful. 

Dyer by attorneys to recover fees or compensa- 

tion for services in an action of ejectment under 

a contract whereby they were to receive one-half the 

value of the lands recovered, lessa sum named. De- 

fendant in this action compromised the ejectment suit 
without the consent of plaintiffs. Other facts appear 
in the opinion. 

SHERWOOD, C. J. 1. The objection that the peti- 
tion does not state that either of the plaintiffs ever ob- 
tained a license to practice law, cannot be urged in 
arrest. The defect is not a fatal one, and is cured by 
verdict. Inferentially at least, the allegation is made 
that plaintiffs were duly admitted to the bar. 

2. The declaration of law to the effect that the de- 
fendant having prevented the plaintiffs from complet- 
ing their contract by dismissing the suit, they were 
entitled to recover as if the contract were fully per- 
formed on their part, we regard in view of the facts in 
evidence as correct, and sustained by the authorities 
cited in behalf of plaintiffs. Mc Elhenny v. Kline, 6 
Mo. App. 94; Marsh v. Holbrook, N. Y. Ct. App., 3 
Abb. 176; Baldwin v. Bennett, 4 Cal. 592; Meyers v. 
Crockett, 14 Tex. 257; Hunt v. Zest, 8 Ala. (N. 8.), 
/13. 

And there is much force in the view that contracts, 
such as the one before us, are from the nature of the 
engagement, from the peculiar confidential relations 
existing between the parties thereto; from the fact 
that an attorney when discharged by his client is pre- 
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vented from accepting employment in the same cause 
by the adverse party; from the fact of its being practi- 
cally impossible to determine the value of an attor- 
ney’s services up to the time of his discharge, and from 
the fact of the impossibility of ascertaining the meas- 
ure of his damages; that these circumstances should 
exempt such a contract from those rules which pre- 
vail in cases of contracts differing so widely in their 
essential particulars from that under discussion, and 
should fix the measure of damages at the price agreed 
to be paid. Weeks on Attorneys, § 366. 

In the language of the Supreme Court of Alabama, 
when discussing a similar case, “It would be most un- 
just that the defendant by a compromise with the ad- 
verse party should snatch from the plaintiff the fruits 
of his labor and deprive him of the power of perform- 
ing his coutract.’’ Huntv. Test, supra. In this case, 
the defendant, by compromising the suit, derived the 
benefit of his attorney’s services, and obtained by the 
compromise $300, which the evidence of Rainey 
tended to show was the full value of the land. If so, 
the recovery of the plaintiff was not so large as it 
should have been. 

3. There is no error in the declaration of law which 
excluded all the evidence in relation to the title to the 
land, concerning which the suit in ejectment was 
brought. The answer was simply if the defendant in 
the circumstances of this case could have raised such 
an issue, a point not necessary at this time to be de- 
termined, he could only have done so in the legiti- 
mate way, i. e., in his answer. If he had no titleto the 
land if the action brought at his instance would not have 
proved ultimately successful, this was a matter of de 
fense to be specially pleaded, the rule of the Code in 
such case being this: ‘‘ Whenever a defendant intends 
to rest his defense which is not in included in the al- 
legations necessary to the support of the plaintiff's 
case, he must set it out.’’ Northeup v. Mississippi, 
47 Mo. 445; Bliss Code Pleading, § 353. 

As the act of the defendant prevented a perform- 
ance it is to assumed that the services would have 
been performed as agreed upon. Mc Elhenny’s case, 
supra. Therefore judgment affirmed. 

All concur. 





UNITED STATES SUPREME COURT 
ABSTRACT. 


DAMAGIS—MORTGAGEE IN POSSESSION CHARGEABLE 
WITH RENTS AND PROFITS.—Appellant who had built 
a hotel and made improvements on lands of a railroad 
company under a contract, whereby if either party be- 
came dissatisfied, a surrender should be made and the 
company should pay appellant the value of the hotel 
aud improvements obtained a decree for the value of 
the hotel and improvements, with damages and inter- 
est, to be paid upon the surrender of the hotel and im- 
provements to the railroad company. Held, this ap- 
pellant was not entitled to the payment of decree with 
interest, as long as the railroad company failed to pay 
the decree,—but was chargeable with the rents or the 
value of the occupancy of the premises while he re- 
tained possession. The appellant must be treated as 
mortgagee in possession and as such accountable for 
the net rents and profits of the estate. If the possession 
was by tenant, he is accountable for such net rents and 
profits as he could with reasonable diligence have re- 
ceived. Moore v. De Graw, 1 Halst. Ch. 548; Benham 
v. Rowe, 2 Cal. 387; Kellogg v. Rockwell, 19 Conn. 
446; Harrison v. Wyse, 24 id. 1; Reitenbaugh v. Lud- 
wick, 31 Penn. St. 131; Breckenridge v. Brook, 2 A. 
K. Marsh, 335; Tharp vy. Filtz, 2B. Mon. 6; Anthony 








v. Rogers, 20 Mo. 281. Matthews v. Memphis & Charles- 
ton Railroad Co. Opinion by Woods, J. 
(Decided April 30, 1883.] 


LIMITATION — CLAIM AGAINST UNITED STATEs. — 
The fact that a claimant was unable, by reason of his 
connection with the rebellion, to comply with the 
terms upon which the government had consented to 
be sued in the court of claims, cannot have the effect 
of enlarging the time fixed by the statute of limita- 
tion inreference to claims against the government. 
This court said in McElrath v. United States, 102 U. 
S. 440, that the government could not be sued except 
with its consent, and that it may restrict the jurisdic- 
tion of the court of claims to certain classes of demands. 
The statutes do contain restrictions which that court 
may not disregard. For instance, where'it appears in the 
case that the claim is not one for which, consistently 
with the statute, a judgment can be given against the 
United States, it is the duty of the court to raise the 
question whether it is done by plea or not. To that 
class may be referred claims which are declared barred 
if not asserted within the time limited by the statute. 
Kendal vy. United States. Opinion by Harlan, J. 
[Decided April 30, 1883.] 


NEGLIGENCE — DUTY OF MASTER TO SERVANT — CO- 
SERVANTS — APPEAL — EXCESSIVE DAMAGES.—(1) A 
judgment cannot be reviewed in this court upon the 
ground that the damages found by the jury are exces- 
sive. The power of the court is restricted to the de- 
termination of questions of law arising upon the 
record. Railroad Co. v. Fraloff, 100 U. 8. 31. (2) The 
same degree of care required of arailroad corporation in 
providing and maintaining machinery for use by its em- 
ployees must be observed in the appointment and re- 
tention of the employees themselves, including tele- 
graphic operators. Ordinary care on the part of such 
corporation implies, as between it and its employees, 
not simply the degree of diligence which is customary 
among those intrusted with the management of rail- 
road property, but suchas, having respect to the exigen- 
cies of the particular service, ought reasonably to be 
observed. Itis such care as in view of the conse- 
quences that may result from negligence on the part of 
employees, is fairly commensurate with the perils or 
dangers likely to be encountered. In Hough v. Rail- 
way Co., 100 U. S. 215, it was decided that among the 
established exceptions to the general rule as to the 
non- liability of the common employer to one em- 
ployee for the negligence of a co-employee in the sume 
service, is one which arises from the obligation of the 
master, whether a natural person or a corporate body, 
not to expose the servant, when conducting the mas- 
ter’s business, to perils or hazards against which he 
may be guarded by proper diligence upon the part of 
the master; that the master is bound to observe all 
the care which prudence and the exigencies of the 
situation require in providing the servant with ma- 
chinery or other instrumentalities adequately safe for 
use by the latter; and that it is implied in the contract 
between the master and the servant, that in selecting 
physical means and agencies for the conduct of the 
business, the master shall not be wanting in proper 
care. It was further said that the obligation of a rail- 
road company, in providing and maintaining in suit- 
able condition, machinery and apparatus to be used by 
its employees, is the more important, and the degree 
of diligence in its performance the greater, in propor- 
tion to the dangers which may be encountered; and 
that ‘its duty in that respect to its employees is dis- 
charged when, but only when, its agents, whose busi- 
ness it is to supply such instrumentalities, exercise due 
care as well in their purchase originally as in keeping 
and maintaining them in such condition as to be rea- 
sonably and adequately safe for use by employees. 
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These observations as to the degree of care to be exer- 
cised by a railroad corporation in providing and main- 
taining machinery for use by employees, apply with 
equal force to the appointment and retention of the 
employees themselves. The discussion in the adjudged 
cases discloses no serious conflict in the courts as to the 
general rule, but only as the words to be used in de- 
fining the precise nature and degree of care to be ob- 
served by the employer. The decisions, with few ex- 
ceptions, not important to be mentioned, are to the 
effect that the corporation must exercise ordinary 
care. But according to the best considered adjudica- 
tions, and upon the clearest grounds of necessity and 
good faith, ordinary care, in the selection and reten- 
tion of servants and agents, implies that degree of 
diligence and precaution which the exigencies of the 
particular service reasonably require. It is such care 
as in view of the consequences that may result from 
negligence on the part of employees, is fairly commen- 
surate with the perils or dangers likely to be encount- 
ered. Wabash Railway Co. v. McDaniels. Opinion 
by Harlan, J. 

(Decided May 7, 1883.] 


PATENT—INFRINGEMENT — UNPATENTABLE INVEN- 
TION—FARE BOXES—PRACTICE.—(L) It is not a practice 
unfair to complainants to dismiss a bill for infringe- 
ment of patents because the inventions described in 
the patents were not patentable, when no such defense 
was set up in the answer. The practice was sanctioned 
by this court in Dunbar y. Myers, 94 U. S. 187. In 
that case the defense set up in the answer was want of 
utility inthe patented invention; that the patentees 
were not the first inventors, etc. The Circuit Court 
rendered a decree for the complainant for alarge sum. 
When the case came to this court the decree was re- 
versed, with directions to the court below to dismiss 
the billon the ground, not set up inthe answer, that 
the improvement described in the patent sued on did 
not embody or require invention and was not patent- 
able, and the patent was therefore void. Andin Brown 
v. Piper, 91 U.S. 44, this court said: ‘‘We think this 
patent was void on its face,’’ (because the improve- 
ment described therein was not patentable,) ‘‘ and that 
the court might have stopped short at that instrument, 
and without looking beyond it into the answers and 
testimony, sua sponte, if the objection was not taken 
by counsel, well have adjudged in favor of defendant.’, 
(2) The putting of an additional pane of glass in a fare 
box used on street cars and omnibuses where one glass 
had before been used and lighting the interior cf the 
box by the head-light of the car, held not an invention 
entitling to a patent. It would occur to any mechanic 
engaged in constructing fare boxes, that it might be 
advantageous to insert two glass panes, one next the 
driver and the other next the interior of the car. But 
this would not be invention within the meaning of 
the patent law. Hotchkiss v. Greenwood, 11 How. 
237; Phillips v. Page, 24 id. 167. It is not a com- 
bination of the fare box, having one glass panel with 
an additional glass panel, but is a mere duplication of 
the glass panel. Doubtless a fare box with two glass 
panels is better than a fare-box with only one. But it 
is not every improvement that embodies a patentable 
invention. This rule was fairly illustrated in Stimp- 
son v. Woodman, 10 Wall. 117, in which it was held 
that where a roller, in a particular combination, had 
been used before without particular designs on it 
aud a roller with designs on it had been used 
in another combination, it was not a patent- 
able invention to place designs on the roller in the first 
combination, and that such a change, with the exist- 
ing knowledge in the art, involved simply mechanical 
skill, which is not patentable. A case much in point 
was decided by this court at the present term—Atlan- 








tic Works v. Brady—in which Bradley, J. said: ‘The 
design of the patent laws is to reward those who make 
some substantial discovery or invention which adds to 
our knowledge and makes a step in advance in useful 
arts. It was never their object to grant a monopoly 
for every trifling device, every shadow of a shade of 
an idea which would naturally and spontaneously oc- 
cur to any skilled mechanic or operator in the ordinary 
progress of manufactures.”’ And it was held that the 
placing of a screw for dredging at the stem of a screw 
propeller, when the dredging had been previously ac- 
complished by turning the propeller stern foremost and 
dredging with the propelling screw, was nota patentable 
invention. Slawson v. Grand Street, Prospect Park & 
Flatbush Railroad Co. Opinion by Woods, J. 
[Decided April 25, 1883.] 


JURISDICTION—PROCEEDING AGAINST REVENUE OF- 
FICER—WHO IS SUCH OFFICER—REMOVAL OF CAUSE.— 
Section 643, U. 8S. R. S., applies not only to officers ap- 
pointed under or acting by authority of any revenue 
law of the United States, or any person acting under 
the authority of such officers, but it can be extended 
to embrace the case of United States marshals or their 
deputies or assistants, when they are engaged in the 
service of process issued forthe arrest of parties ac- 
cused of violation of the revenue laws of the United 
States, anda prosecution in the State court against 
them can be removed tothe Federal court. A mar- 
shal or deputy marshal of the United States is, it is 
true, not an officer appointed under a revenue law; 
but when engaged officially in lawful attempts to en- 
force a revenue law, by the arrest of persons accused of 
offenses against it, he is an officer acting under the au- 
thority of that law; for it is that law under which is is- 
sued the process, which constitutes bis authority for his 
official action. There is, indeed, the general law, pre- 
scribing the nature of his duties, which requires him 
faithfully to execute all lawful process placed in his 
hands for that purpose; but when process, issued 
under a particular law, is lawfully issued to him for 
service, in executing it, he is acting under the author- 
ity of that law, without which the process would not 
be valid. It is that law which he would be compelled 
to rely on as his justification if he was sued asa tres- 
passer for executing the process issued for its inforce- 
ment. And the protection which the law thus furnishes 
to the marshal and his deputy also shields all who 
lawfully assist him in the performance of his official 
duty. Davis v. State of South Carolina. Opinion by 
Mathews, J. 

(Decided April 28, 1883.] 


REMOVAL OF CAUSE — PARTIES AND RESIDENCE.— 
Where full relief cannot be forded without the presence 
of all the parties to the suit, and some of the defend- 
ants are citizens of the same State, with plaintiff, 
the suit is not removable to a Federal court even 
though the principal defendant in interest is a citizen 
of a different State. See Hyde v. Ruble, 104 U.S. 407; 
Winchester v. Loud. Opinion by Waits, C. J. 
[Decided March 19, 1883. 


REMOVAL OF CAUSE—CITIZENSHIP.—A suit cannot 
be removed from a State court under the act of 1875, 
unless the requisite citizenship of the parties exists 
both when the suit was begunand when the petition 
for removal is filed. Gibson v. Bruce. Opinion by 
Waite, C. J. 


| [Decided May 7, 1883). 
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UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 


ARREST—IMPRISONED DEBTOR MUST BE ACTUALLY 
IMPRISONED THREE MONTHS UNDER NEW YORK CODE, 
§ 2202.—The defendant, an imprisoned debtor, peti- 
tioned for a discharge. The plaintiff opposed on the 
ground that the application was premature, the de- 
fendant not baving been imprisoned on the execution 
issued from this court for a period of three months, as 
is required by section 2202 of New York Code of Civil 
Procedure. Held, that such objection was well taken. 
The statute in such cases must be strictly followed to 
give the court jurisdiction, and a discharge granted 
before a strict compliance with the statute in this re- 
spect would render the marshal liable in an action for 
an escape. In Dusart v. Delacroix, 1 Abb. Pr. (N. 8S.) 
409, note, the precise question was decided, the court 
holding that the statute contemplated an actual im- 
prisonment, under the execution, fora period of three 
mouths. See also In re Rosenberg, 10 Abb. Pr. (N. 8.) 
450. U. S. Cir. Ct., S. D., New York, Feb., 1883, 
Moran vy. Secord. Opinion by Coxe, J. 


CONFLICT OF LAW—JUDGMENT IN FEDERAL COURT 
CANNOT BE GARNISHED IN STATE COURT.—A debtor by 
judgment in a Federal court cannot be subjected to 
garnishment at the suit of a creditor who proceeds 
against him ina State court. Whatever the rule may 
be with respect to the garnishment of a judgment 
debtor in the same court in which the judgment was 
rendered, it would lead to great inconvenience and to 
serious conflict of jurisdiction to hold that a judgment 
inone court may be attached by garnishment in 
another, especially where the two courts are of dif- 
ferent jurisdiction, and the decided weight of au- 
thority sustains this view. Drake, Attachm., § 625; 
Young v. Young, 2 Hill (S. C.), 426; Burrill v. Letson, 
2 Speers, 578; Wallace v. McConnell, 13 Pet. 186; Wood 
v. Lake, 138 Wis. 94; Thomas v. Wooldridge, 2 Wood, 
697; Franklin v. Ward, 3 Mason, 136; Freeman, Ex., § 
166. U.S. Cir. Ct., Colorado, March 28, 1883. Henry 
v. Gold Park Mining Co. Opinion by McCrary, J. 


MARITIME LAW—CARRIER—PRESUMPTION OF NEG- 
LIGENCE FROM FAILURE TO DELIVER GoopDs.—When 
the evidence does not explain (to adegree sufficient to 
fix responsibility) the cause of the loss of a vessel, the 
case should be decided upon the general principles 
governing such cases. Non-delivery of goods shipped 
raises the presumption of negligence on the part of the 
carrier, and in an action forthem, the burden is on 
carrier to show good excuse for the non-delivery, and 
if he fail to do so, he must be held liable. There be 
cases in which ‘ the result is a safe criterion by which 
to judge of the character of the act which has caused 
it.’ See The Webb, 14 Wall. 406. For negligence or 
want of skill the owner or boat is responsible, although 
alicensed pilot was the real delinquent. See The 
China, 7 Wall. 67; The Merrimac, 14 id. 199; Sher- 
lock v. Alling, 93 U. 8.105. U. S. Cir. Ct., E. D., 
Louisana, Jan., 1883. The Norton. Opinion by Par- 
dee, J. 


MARITIME LAW — VESSEL LIABLE FOR SEAMAN’S 
WAGES.—A vessel under charter is liable for the wages 
of seamen hired by the charterer, although the owner 
may not personally be liable therefor. Flaherty v. 
Doane, 1 L. Low. 148; The Adelphi, an unreported 
decision of Judge Sprague, cited in Flaherty v. Doane. 
A seaman is not bound by a clause in his shipping con- 
tract unfavorable to his interest, if it was concealed 
from him or its meaning misrepresented; and if from 
any cause he is unable to read the contract, he may 
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show that it differs from his oral engagement upon 
clear proof that the written coutract was not read or 
explained to him. Wope v. Hemmenway, 1 Spr. 300; 
The Quintero, 1 Low. 38. U.S. Dist. Ct., Massachu- 
setts, Feb. 23, 1883. The Samuel Ober. Opinion by 
Nelson, J. 


MARITIME LAW— NON-OBSERVANCE OF RULES OF 
NAVIGATION—NEGLIGENCE.— The non-observance of 
the statutory rules of navigation is itself a fault which 
charges the vessel with damages, where it appears that 
but for this fault the collision would have been avoided. 
Where a steamer in a fog does not go at ‘‘moderate” 
speed or “slacken,’’ as soon as there is perceptible 
danger of collision, as required by rule 17, and a col- 
lision ensues, which would have been avoided had the 
rule been observed, held, that the steamer is charge- 
able with fault, and responsible, notwithstanding the 
fault of the other vessel also, without which the col- 
lision would not have happened. The Louisana, 2 Ben. 
373-376; McCready v. Goldsmith, 18 How. 90; St. John 
v. Paine, 10 id. 583; The Eleanora,17 Blatchf. 88, 91, 
101; The Great Eastern, 11 L. T. Rep. (N. S.) 5; The 
Gregory, 2 Ben. 168; The Northern Indiana, 3 Blatchf. 
92, 101; The Genesee Chief, 12 How. 443, 461; The 
Favorita, 18 Wall. 598, 603; The Farnley, 1 Fed. Rep. 


631, 637. U.S. Dist. Ct., 8. D., New York, March 5 
1883. The City of New York. Opinion by Brown, J 


———_____—. 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

LIMITATION—ACCOUNT OF ATTORNEY FOR SERVICES. 
—The statute of limitations does not begin to run 
against the claim of an attorney for professional ser- 
vices so long as the debt which he seeks to recover for 
his client remains unpaid. Foster v. Jack, 4 Watts, 
334. It runs against such claim as soon as the services 
are finished, and the relation of attorney in a litigated 
case will not prevent the claim for services generally 
from being barred by the statute, though it may for 
services rendered in and during the progress of a par- 
ticular case. ‘‘Services rendered in any stage of the 
conduct of a single suit may well be regarded as ren- 
dered in pursuance of the same contract; but advice or 
services at different times, and respecting various 
matters, cannot.’”” When an attorney advises or ren- 
ders services respecting some matters of business, it 
does not prevent the statute from running against his 
claim far other finished services. Hale v. Ard, 48 
Penn. St. 22. The doctrine of that case accords with 
Lichty v. Hugus, 55 Penn. St. 434, for Hugus’ claim 
was for services in a single suit. Mosgrove v. Golden. 
Opinion by Trunkey, J. 
[Decided Dec. 30, 1882]. 


MUNICIPAL CORPORATION—DUTY AS TO SEWERS— 
NEGLIGENCE.—The duty of a city to keep its sewers in 
repair is not performed by waiting until notified that 
they are out of repair, and repairing them only when 
the attention of the officials is called tothe damage 
resulting from their dilapidation or obstruction, but 
it involves the exercise of a reasonable degree of 
watchfulness in ascertaining their condition, from 
time to time, and preventing them from becoming 
dilapidated or obstructed. When the obstruction or 
dilapidation isan ordinary result of the use of the 
sewer, which ought to have been anticipated, the 
omission to make an occasional examination, and to 
keep the sewers in apparent good repair, is a neglect 
of duty which renders the city liable. McCarthy v. 
City of Syracuse, 46 N. Y.194. Where the defect is 


_| observable and has existed so long as to become notor- 
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ious, the city is liable as if there had been express 
notice. Thecity is presumed to have knowledge of 
an open defect after a reasonable time has elapsed for 
its ascertainment and removal. Requa v. City of 
Rochester, 45 N. Y. 129. Where there is a latent de- 
fect which causes an injury, the city is not liable for 
the damages unless it had notice; but adefect is not 
latent which can be seen by the exercise of reasonable 
care and examination. If the alleged defect in the 
sewer was patent for so long a time prior to the injury 
that it ought to have been discoversd and repaired by 
the city, the plaintiff may recover without establish- 
ing actual notice. WVanderslice v. City of Philadelphia. 
Opinion by Trunkey, J. 

(Decided April 16, 1883.] 


OFFICER—LIABILITY OF FROTHONOTARY SATISFY- 
ING JUDGMENT BY MISTAKE.—Where a prothonotary 
satisfies a judgment without authority he is liable to 
a person injured thereby, and so are his bondsmen, 
even though he makes an honest mistake. Van Etten 
v. Commonwealth of Pennsylvania. Opinion by Mer- 
eur, C. J. 

[Decided March 26, 1883.] 


PARTNERSHIP—JUDGMENT NOTE OF, IN PAYMENT OF 
INDIVIDUAL DEBT OF PARTNER INVALID.—A_ judg- 
ment note of a firm given by a partner in payment of 
an individual debt is invalid as to firm creditors. In 
Donnally v. Ryan, 5 Wright, 506, Woodward, J., says: 
* Where no credit is given to a firm, which in lawisa 
distinct person from the members who compose it, 
why should redress be sought against the firm? As 
well might a creditor who had loaned his money on 
the credit of an individual attempt to pursue it into 
the business or property of third parties and hold them 
responsible to himself.’ Purdy v. Powers, 6 Barr. 492. 
One of the general incidents of the partnership rela- 
tion is the right of each partner to apply the firm assets 
to the payment of its liabilities; and following out 
that principle, it has been held that one of several 
partners may justly subject the joint property to levy 
and sale in discharge of partnership indebtedness, by 
giving a judgment note thereforin the name of the 
firm. Grier & Co. v. Hood, 1 Casey, 430; Ross v. How- 
ell, 3 Norris, 129. But it is a very different thing, ina 
legal as well as moral point of view, for a partner to 
thus undertake to pay his individual debt without the 
knowledge of his copartner. Undoubtedly, the general 
and well established rule is, that an auditor, in the 
distribution of money in court, cannot inquire into the 
validity of a judgment regular onits face; but it is 
equally well settled that a collusive judgment may be 
attacked collaterally by judgment or execution cred- 
itors who would otherwise be defrauded thereby. 
Whenever such a judgment, or the execution issued 
thereon, thus comes in conflict with the claims of 
creditors, they may avoid its effect by showing, that as 
to them, it is a nullity. Dougherty’s Estate, 9 W. & 
8.196; Lewis v. Rodgers, 4 Harris, 18; Thompson’s 
Appeal, 7 P. F. Smith, 175, 178; Second National 
Bank’s Appeal, 4 Norris, 528. MeNaughton’s Appeal. 
Opinion by Sterrett, J. 

[Decided Dec. 30, 1882.] 


———_—__——_—. 


NEBRASKA SUPREME COURT ABSTRACT. 


ATTORNEY — UNAUTHORIZED APPEARANCE BY.— 
Although an authority will be presumed, when an at- 
torney appears fora defendant not served with pro- 
cess, yet if the defendant proves that he had no au- 
thority, his rights cannot be affected by the attorney’s 
acts. Denton v. Noyes,6 Johns. 298; Fry v. County 
of Calhoun, 14 Ill. 132: Legere v. Richard, 10 La. Ann, 





669; Handley v. Statelor, 6 Litt. (Ky.) 186; Hess v. 
Cole, 23 N. J. Law, 116. Kepley v. Irwin. Opinion by 
Lake, C. J. 

[Decided May 23, 1883.] 


STATUTE OF FRAUDS— PROMISE TO PAY DEBT OF 
ANOTHER.—Where the leading purpose of a person who 
agrees to pay the debt of another is to gain some ad- 
vantage, or promote some interest or purpose of his 
own, and not to become a mere guarantor or surety of 
another debtor, and the promise is made on a suflicient 
consideration, it will be valid, although notin writing. 
Clopper v. Poland, 12 Neb. 69; Nelson v. Boynton, 3 
Metc. 396. In such case the promisor assumes the 
debt and makes it hisown. The promise is a direct 
undertaking on the part of the person promising to 
pay, not upon the failure of the debtor to pay, but to 
pay the debt. Sucha contract rests upon the same 
grounds as a contract for property sold and delivered, 
and is not collateral. Fitzgerald v. Morrissey. Opinion 
by Maxwell, J. 

[Decided March 20, 1883.] 


SURETYSHIP—CONSTRUCTION — CONTINUING GUAR- 
ANTY.—Defendant gave the following instrument to 
plaintiff: ‘Dear Sir: Please let Mr. John Newman 
have credit for goods tothe amount of $100, and for 
the payment of which I hold myself responsible.” 
This was signed by defendant. Held a continuing 
guaranty to the amount of $100. In Hargrave v. Smee, 
6 Bing. 244, Tindal, ©. J., said: “The question is, 
what is the fair import tobe collected from the lan- 
guage used in this guaranty? The words employed are 
the words of the defendant, and there is no reason for 
putting on a guaranty a construction different from 
that which the court puts upon any other instrument. 
With regard to other instruments the rule is that if 
the party executing them leave any thing ambiguous 
in his expressions, such ambiguity must be taken most 
strongly against himself.’’ In Mason v. Pritchard, 12 
East, 227, itis said: ‘*‘The words were to be taken as 
strongly against the party giving the guaranty as the 
sense of them would admit.”” In Lawrence v. McCal- 
mont, 2 How. 426, it is said: ‘*Some remarks have 
been made, on the argument here, upon the point, in 
what manner letters of guaranty are to be construed— 
whether they are to receive a strict or liberal interpre- 
tation. We have no difficulty whatever in saying that 
instruments of this sort ought to receive a liberal in- 
terpretation. By aliberal interpretation we do not 
mean that the words should be forced out of their 
natural meaning, but simply that the words should re- 
ceive a fair and reasonable interpretation, so as to at- 
tain the objects for which the instrument is designed, 
and the purposes to which it is applied. We should 
never forget that letters of guaranty are commercial 
instruments, generally drawn up by merchants in 
brief language, sometimes inartificial, and often loose 
in their structure and form; and to construe the words 
of such instruments with a nice and technical care 
would not only defeat the intention of the parties, but 
render them too unsafe a basis to rely on for extensive 
credits.’? These cases, and others to the same effect, 
are cited with approval in the case of Ringe v. Judson, 
24 N. Y. 64. Inthat case the guaranty was as fol- 
lows: ‘Mr. Ringe—Sir: I will be accountable to you 
that Mr. Butler will pay you for a credit on glass, 
paints, etc., which he may require in his business, to 
the extent of $50. D. ©. Judson.”’ This was held to 
be a continuing guaranty, and the limitation was as to 
the extent of the guarantor’s liability, and not of the 
credit to be given. Tootle v. Elgutter. Opinion by 
Maxwell, J. 

[Decided March 20, 1883.] 
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ILLINOIS SUPREME COURT ABSTRACT. 
MARCH 1883.* 


EVIDENCE—ENTRIES OF PUBLIC OFFICER— SURETY- 
surp.—The entries made by a school treasurer in the 
books of his office, showing his receipts and disburse- 
ments of the school money, and other official acts, 
even those made prior to the execution of his bond on 
which the suit is brought, are admissible in evidence 
against his sureties as well as himself. Where the 
books upon which the entries of a public officer are 
made are such as the law requires to be kept, so that 
they constitute the official record of the acts performed 
by him in the discharge of his official duties, such en- 
tries are, on general principles, admissible in evidence 
for or against all persons having any interest in them 
or the facts to which they relate, including the officer 
and the sureties on his bond. 1Greenl. Ev., § 483, 491- 
498; 2 Phil. Ev. 243; Thornton v. Campton, 18 N. H. 
20; Bissell v. Hampton, 6 Duer, 512; Cawley v. People, 
95 Ill. 249. Cassady v. Trustees of Schools. Opinion by 
Mulkey, J. 


NOVATION—NEW OBLIGATION EXTINGUISHES OLD— 
APPEAL BOND.—As a general rule, when one person 
holds an obligation on another, and the obligor gives 
anew obligation for the same subject-matter of as 
high ora higher dignity, such new obligation, inde- 
pendently of any express agreement, will operate as a 
satisfaction or extinguishment of the first obligation. 
This is the legal presumption, which is liable to be re- 
butted however, and this presumption is strengthened 
when there isa further and different security cn the 
new obligation. So where a defendant in an action of 
forcible entry and detainer, on an appeal from a judg- 
ment of a justice of the peace, gave an appeal bond in 
the penal sum of $500, and afterward by an order of 
the court gave another bond in the sum of $1,200, and 
again under an order of the court to “ file a good and 
sufficient new appeal bond’’ by a day named, gave a 
new bond in the penalty of $2,000, with other and dif- 
ferent sureties, it was held in an action on the second 
of these bonds, that the giving and approval of the last 
bond in the case operated as a discharge and extin- 
guishment of the prior bonds, and that such last bond 
embraced and covered all the appelJant’s liabilities 
growing out of the appeal, and that no recovery could 
be had on the second bond. Jmternational Bank v. 
Coppers. Opinion by Walker, J. 

SPECIFIC PERFORMANCE—CONSIDERATION—SERVICES 
OF ADULT CHILD FOR PARENT—STATUTE OF FRAUDS.— 
An elder daughter, after the death of her mother, at 
the request of her father continued to reside with him 
and keep house for him upto his death, a period of 
over thirty-eight years, and took care of and reared 
his infant children, managing all the household duties 
and assisting him in his declining yearsin the manage- 
ment of his farm. The father had verbally promised 
to convey to her his farm in consideration of her ser- 
vices, and had frequently declared that the farm was 
hers, and it appeared that her services were more than 
equal to the value of the land, and that he died leav- 
ing her in its possession. It was held that the daughter 
was entitled to a decree for the specific performance 
of her father’s agreement to convey the land to her, 
notwithstanding the Statute of Frauds was set up and 
relied on to defeat her right to such relief. It is not 
indispensable to take a verbal agreement for the con- 
veyance of land out of the Statute of Frauds, that the 
consideration should be paid at the time or after mak- 
ing of the contract. A past consideration, or an in- 
debtedness of the seller to the buyer, is equally meri- 
torious,as a consideration, as the payment of money or 
property at the time of or after the contract is entered 





* Appearing in 105 Illinois Reports. 





into, and isas efficacious to take the case out of the 
Statute of Frauds. Where a father agreed to convey 
his home farm to his daughter in consideration of her 
services for over thirty years after her becoming of 
age, and they both lived together on the farm, and the 
father gave her charge of the construction of a new 
house thereon, and she ass:sted largely in the manage- 
ment of the farm, and remained in possession thereof 
after his death, it was held that her possession was 
such as totake the contract out of the Statute of 
Frauds. Where an adult daughter renders services to 
her father at his request, in the absence of proof that 
the services were performed asa gratuity, the law will 
create a liability on his part to pay for them, although 
no price has been agreed upon as compensation. War- 
ren v. Warren. Opinion by Walker, J. 

— -— 


INSURANCE LAW. 








FIRE POLICY — ALIENATION OF PROPERTY — SALE 
UNDER FORECLOSURE — AGENCY.— (1) A fire policy 
was to become void upon a sale or alienation of the 
property. At the time of the fire, a decree in chancery 
for sale of the property on foreclosure had been en- 
tered, andthe property had been put up for sale by 
the sheriff and bid in by the mortgagee, but no 
deed had been delivered, and because of the 
fire the mortgagee refused to accept a _ deed. 
Held, that the policy had not become void by sale or 
alienation, and that the original owner had an insera- 
ble interest at the time of the fire. These words 
“alienation ’’ and *‘sale’’ import an actual transfer of 
title. This if uniformly true of “ alienation’’ when 
properly employed, Kane v. Hibernia Ins. Co., 9 
Vroom, 441, 455; May on Ins., § 267, and although 
‘*sale’? may be used to signify a mere contract to sell, 
yet in strictness it denotes only an actual transmission 
of property. In this policy it is to be confined to the 
narrower meaning, for two reasons: first, because the 
rule is that courts will construe conditions and pro- 
visions in a policy strictly against the underwriter, 
McMaster v. Insurance Co., 55 N. Y. 222; Carson vy. 
Insurance Co., 14 Vroom, 300; Warwick v. Insurance 
Co., 15 id. 83, and secondly, because in the second of 
these clauses, in the expression “ shall be alienated by 
sale or otherwise,”’ sale is manifestly a mere mode of 
alienation, and uniformity of construction requires 
that in the prior clause it should be treated as having 
the same meaning; “‘ sale or alienation ’’ there signifies 
sale or other mode of alienation. The case McLaren v. 
Ins. Co.,5 N. Y. 151, distinguished. In Gilbert v. 
Ins. Co., 23 Wend. 43, the owner had not only agreed 
to convey, but had executed and recorded a convey- 
ance of his estate and placed it in escrow pending his 
controversy with a third party, yet it was decided that 
his insurable interest remained. In Strong v. Ins. Co., 
10 Pick. 40, it was held that a mortgagor whose equity 
of redemption had been seized and sold under execu- 
tion, had still an insurable interest because of a right 
to buy back from the purebaser within a time fixed by 
statute, although that right was not an estate in the 
land, nor of sufficient substantiality to be subject to 
levy, Kelly v. Beers, 12 Mass. 387, and it 
was likewise held that he was entitled to recover the 
whole sum insured, if the value of the property de- 
stroyed amounted to that sum. This case is cited 
without dissent, in Sussex County Ins. Co. v. Wood- 
ruff, 2 Dutch. 541. (2) An agent may take out in his 
own name a policy of fire insurance on his principal’s 
property for the principal’s benefit, and it will be 
valid if the agent’s act be either originally authorized 
or subsequently sanctioned before or after the fire. 
New Jersey Sup. Court, November Term, 1882. Marts 
v. Cumberland Ins. Co. Opinion by Dixon, J. (15 
Groom, 478). 
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ALBANY, AvGéusT 25, 1883. 





CURRENT TOPICS. 
HE relief of the United States Supreme Court is 

so important a matter that we have not hesi- 
tated to reiterate our own views, perhaps tediously, 
and to publish all conflicting views that are sent to 
us. We take pleasure in laying before our readers, 
therefore, the following communication from Mr. 
B. F. Lee, chairman of a special committee of the 
Association of the Bar of the city of New York, 
appointed last fall, on the ‘* Bill to establish a Court 
of Appeals.” The association recommended the 
Davis bill. Having aiready published Mr. Clifford 
Hand's views in opposition, we deem it fair to give 
Mr. Lee’s. Mr. Lee says: ‘In your discussion of 
thesubject of Federal appeals you seem uniformly 
to lose sight of the great oppression now caused by 
the practical absence of any appeal from the 
erroneous decisions of judges sitting alone. Where 
an injunction is granted the appeal is usually of no 
practical value. A prompt appeal to any sort of a 
court composed of three or more judges would be a 
great improvement, and relieve much injustice. As it 
is now, all suitors having cases involving less than 
$5,000 (a small class of cases being excepted) must 
content themselves with the decision of the court 
that first tries the cause or hears the motion. In cases 
of injunction, defendant’s now are usually compelled 
to surrender and settle on plaintiff's own terms. 
Numerous such cases have come before my own 
observation, involving patents, subsequently declared 
void by the Supreme Court, after years of unjust ex- 
tortion that would have been impossible if provision 
had existed for the review of orders and judgments 
by the Circuit Court of the Circuit sitting in bane. 
All the arguments you urge against the Davis bill 
would equally support a proposition to abolish the 
General Terms of our New York courts, thus com- 
pelling all suitors to seek redress from improper 
orders in the Court of Appealsalone. The relief of 
the Supreme Court is at present a matter of com- 
parative insignificance, when we reflect upon the 
wide-spread injustice now resulting to suitors, who 
in some cases are actually and in others practically 
concluded by the decision of a single judge. It 
seems to me that there is great force in the sugges- 
tion, that the Supreme Court should not be troubled 
with appeals from the Circuit Court until after the 
judges of the Circuit sitting in banc have considered 
and decided the cases. Let them then go to the court 
of last resort. The single intermediate appellate court 
lately proposed would be soon overburdened, and 
become useless— more so than would a single 
General Term for all the various courts of this State. 
Give us Federal General Terms of some sort, with 
three or more judges, and make them easily accessible 
to the suitors even if they cannot afford the luxury 
of $5,000 cases. If I am not much mistaken, a bill 


Vox. 28 — No. 8. 





in accordance with these views, introduced by Judge 
McCrary, when he was in Congress, received your 
most cordial support. I hope to see you again sup- 
port some such measure for the relief of those of us 
whose practice is largely in the Federal Courts.” 


; 


In the excellent ‘‘ Notes” of the current number 
of American Law Review we greet a resuscitation of 
passages from an article in the old Southern Law 
Review, by Mr. John M. Shirley (probably), of New 
Hampshire, on “ Reports, Reporters and Reporting.” 
We are sure that our readers will be obliged to us 
for reproducing, for vacation reading, a few of the 
good things in which that article abounded, and 
that they will agree with Review in its 
“amazement that he came to know so much about ” 
the *‘ manner in which judges do their work.” The 
writer said: ‘‘One of the foremost jurists in New 
England, endowed with a mind of great strength 
and extraordinary celerity, weighted down with the 
necessity of examination, has been compelled to toil 
seventeen hours a day, at least six days in a week, 
But even 
his iron constitution is beginning to bend under this 


the 


for seventeen of the past twenty years. 


terrible strain; young, he is rapidly growing old. 
He thinks he has discovered the sovereign panacea, 
the fountain of eternal youth and freshness. It is, 
to use the United States Digest to find the cases 
upon a given point and then read nothing but the 
reports. But for the reasons already assigned, the 
remedy will soon be worse than the disease, even 
for him; and others who lack his marvellous gifts 
can never hope to pattern his lightning pace.” ‘‘ In 
theory, each judge prepares the opinion to which his 
name is prefixed or appended, and the fact accords 
with it oftener than otherwise; but it is not 
universally true. In some instances, where the same 
question has arisen in two or more jurisdictions, a 
judge sometimes takes a published opinion, changes 
the names, dates, and localities, it to his 
associates, gets their assent, and lets it go down in 
the books as his own. Much oftener, he takes the 
reasoning of one or several opinions, or that of some 
friend in whom he has confidence, tinkers the 
phrases, interlards here a bit and there a little with 
his own language or illustrations, and gives it to the 
world inthis new dress, But this frequently happens 
in another way. An important case is assigned; the 
judge sits down alone with his books, and works 
upon it for days; and then, to use the expressive 
language of an eminent jurist of fifteen years’ 
experience upon the Supreme bench, finds himself 
‘unable to pick his way out of the woods,’ He calls 
in aid some gifted associate, quick to see, full of 
resources, fertile in expedients, and ready with the 
pen. The result is, that the opinion which goes into 
the report,—except, perhaps, a few prefatory 
lines, a change here and there in the form of expres- 
sion, and a few of the concluding sentences, — or at 
least the spinal marrow of the whole, is the off- 
spring of another’s brain. Such opinions are some- 
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times written to establish a principle, and others to 
avoid it.” “The court meets. From twenty-five toa 
hundred and fifty, and perhaps more, causes, some of 
which are exceedingly complicated, are before the 
judges for decision. No brief or paper connected 
with the cause comes to the knowledge of any judge 
until it is called in its order. The court hear the 
sases one after another, sitting from six to ten hours 
a day. The counsel read a mass of papers and 
authorities. There is not time to prepare written 
opinions. In a week, sometimes more and sometimes 
less, the judges come in foran hour or two, perhaps 
with a few notes in ink, or a segment of an opinion 
in pencil, but often without either, announce the 
judgments, sweep the docket, and hasten away to 
another circuit. Weeks pass, months may, and some- 
times yearshave. A lull comes, and each judge sits 
down to write his opinions in the cases assigned to 
him. Upon examination, he finds that an erroneous 
decision has been made. Judges are human beings, 
no better and no worse than the class from which 
they spring. 
almost irresistible to so color the facts as to adapt 
them to the judgment, or to prepare a ‘squirrel’ 
opinion, putting the decision upon grounds never 
taken by counsel or considered by the court.” We 


The tendency with some minds is 


pride ourselves on learning something new (to us) 
every day, and we are grateful for having been in- 
structed as to what a ‘squirrel opinion” is. 


There will be universal regret in this country at 
the death of Judge Black. This distinguished man 
has not died prematurely, but such were his apparent 
forces of body and mind that the community looked 
for continued and valuable counsel if not active 
public service from him for some years to come, 
and are shocked by his death. Judge Black was 
one of the strongest of the remarkable line of states- 
men and lawyers that his State has produced. In 
some points of personality he will remind the older 
observer of Thaddeus Stevens. He was a partisan 
of the intensest kind, but his partisanship was 
always honest, and in the greatest critical moment 
of our country his action and influence were most 
patriotic. He had a singular combination of 
sound legal judgment, deep legal learning, and 
wonderful intellectual brilliancy, and so as a judge, 
as attorney-general, and as an advocate of great 
causes he won a deserved eminence. To the last he 
preserved his strong interest in the important 
current affairs of our country and mankind. His 
scholarship was large, and he wrote much and 
well on general topics. One of his last con- 
tributions to the promotion of human _inter- 
ests was his tilt against Col. Ingersoll in behalf 
of the christian doctrines. and from a man of his 
positive, original and radical views, that utterance 
must be influential. It is good to contemplate such 
careers as Judge Black’s, for they have been 
formative of the national growth, whether they com- 
mand unanimous applause or not. 





NOTES OF CASES. 





N Desmond's Appeal, Pennsylvania Supreme Court, 
Aug. 16, 1883, 13 W. N. Cas. 803, it was held 
that ‘* Samaritan ’ cannot be made a trade-mark for 
medicines, as ‘‘ Samaritan’s Root and Herb Juices,” 
The court merely observed that ‘* The appropriation 
of the word ‘Samaritan’ in one combination of 
words does not prevent its being used in all other 
. 


combinations.’ 


In Bonnett v. Newmeyer, Iowa Supreme Court, 
June, 1883, 16 Rep. 172, it was held that the parent 
may surrender the custody of the infant child so as 
to estop himself from recovering possession of it. 
The widowed mother had given the child, at its 
birth in 1878, tothe mother’s grandparents, to raise 
it. She married again, and being of pecuniary 
ability and good character, applied for the posses- 
sion of the child. The defendants were also persons 
of good character and pecuniary ability. The court 
observed: ‘The right of the parents however to 
the custody of their children is not absolute under 
all circumstances. In Clurk v. Bayer, 32 Ohio St. 299, 
it issaid: ‘It sometimes happens that parents 
have abandoned their minor children, or by act and 
word transferred their custody to another. In such 
, Where the custodian is in every way a proper 
person to have the care, training, and education of 
theinfant, and the court is satisfied its social, moral, 
and educational interests will be best promoted by 
remaining in the custody of the person to whom it 


cases. 


was transferred or received, when abandoned, the 
new custody will be treated as lawful and exclusive, 
After the affections of both child and adopted 
parent become engaged and a state of things has 
arisen which cannot be altered without risking the 
happiness of the child, and the father wants to re- 
claim it, the better opinion is that he is not in a 
position to have the interference of the court in his 
favor. His parental right must yield to the feelings, 
interests, and rights of other parties acquired with 
his consent.’ The weight of authority, we think, 
sustains the position that a parent can, by agree- 
ment, surrender the custody of his infant child 
so as to make the custody of him to whom he sur- 
renders it legal. See, upon this point the following 
authorities: Tyler on Inf. 283; Pool v. Gott, 14 
Law Repr. 269; State v. Smith, 6 Greenl. 462; Me 
Dowle’s case, 8 Johns. 328; Siate v. Barrett, 45 N. 
H. 15; Dumain v. Gwynne, 10 Allen, 270; Common- 
wealth v. Barney, 4 Brewst. 408; Commonwealth v. 
Gilkeson, 1 Phil. 194; Chapsky v. Wood, 26 Kans. 
650: S. C., 40 Am Rep 321; Matter of Goodenough, 
19 Wis, 274. Whena parent has, either by abandon 
ment or contract, surrendered his present legal right 
to the custody of a child, in all controversies subse- 
quently arising respecting its custody, the matter of 
primary importance is the interest and welfare of 
the child. To this the right of the parent must 
yield. In this case the mother of the child is married 
and living in Missouri. Under the law recognized 
in that State the step-father is not under a legal 
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obligation to maintain his step-children. 52 Mo. 
357. The birth of other children would give rise to 


new relations, and Greate new interests, obligations, 
and duties. In view of all the facts found by the 
court in this case, we cannot say that the interests 
of the minor would be promoted by taking it from 
the custody of its grandparents, nor can we hold 
that the defendants illegally restrain the child of 
its liberty.” See note, 40 Am. Rep. 327; 26 Alb. 
Law. Jour. 26, 44. 

In Cincinnati Hotel Co. vy. Brannan, Hamilton 
County (Ohio) Dist. Ct., 10 Cin. L. Bull. 69, it was 
held that a city may not authorize the establishment 
of a hackney coach stand in a public street, to the 
obstruction of the strect and the annoyance of neigh- 
The court said; ‘The primary 
object « f astreet is for the free passage of the public, 
and it is a fair and reasonable use of the same to 
locate hackney coach stands as one of the public 


boring residents. 


conveniences, but to locate a stand in one of the 
nirrow streets of a closely built city reflects some- 
what upon the reasonableness of the exercise of the 
power in authorizing the same. The right to 
temporarily obstruct the highway springs from 
reasonable necessity and is limited by it as in case of 
temporary use of street by loading and unloading 
ears. Mathews v. Kelsey, 58 Me. 56; S. C., 4 Am 

Rep. 248; Davis v. Winslow, 51 Me. 297. But there 
cannot be an absolute necessity for the prolonged 
obstruction of a highway and yet retaining it asa 
highway. ‘A congregation of carts in the 
public streets for the reception of slops from a 
distillery is deemed an unreasonable obstruction; 
People vy. Cunningham, 1 Denio, 524. So in respect 
to keeping coaches at a stand waiting for passengers. 
Ree vy. Cross, 3 Camp. 226. It is claimed that the 
common council has legalized this stand and there- 
fore it isnot unlawfully occupied by the defendants, 
That claim under the circumstances shown is made 
to extend too far. Under that authority the defend- 
ants may occupy the streets, but they must occupy 
them at their peril not directly or indirectly to in- 
jure private rights. In LZ. & O. R. v. Applegate, 8 
Dana, 289, the chief justice said: ‘Neither the 
government of the city nor the State can license a 
private nuisance or take or encroach on private 
property without the owner’s consent or payment of 
his damages. See Carov. Met. El. R. Co., Super. Ct. 
R. 188;19 Am. L. Reg. 376; Fritz v. Hobson,14 Chy. 
Div. 542; 19 Am. L.  (N. S.) 615, 627n. In 
Wallack v. Certain Sellers, N. ¥. Sup. 
Ct., 1882, the court uses the following words: 
“In this case the plaintiff claims that the 
defendant and others obstruct the way to the 
theater and interfere with the proper right 
to which he is entitled as the occupant of the 
premises on which the theatre is. The defendants 
do not deny the selling of tickets on the side- 
walk in front of the theatre, but content themselves 
with the denial of doing so in the vestibule or the 
entrance or in front of it or in any part except as the 








license provides. It is substantially admitted that 


the defendants do claim the right to sell tickets for 
his theatre on the sidewalk in front thereof and the 
first ground taken by them is that they have a license 
so to do from the mayor. ‘The answer to this is 
simply to refer to the opinion of Mr. Justice Van Vorst 
in Ly v. Campbell, 59 How. Pr. 333, in which this 
question is considered, and to state the conclusion 
arrived at, that the city has no right by license to 
appropriate any man’s sidewalk or street, for any 
obstruction to him or the public. The authorities 
referred to in the case cited clearly demonstrate that 
the city has no power to license any business on the 
sidewalk or in front of any man’s premises without 
his consent. An ordinance of this character with 
its opportunities for trespass upon private rights 
must be construed with some degree of strictness.’ 
Hickok v. Hine, 23 Ohio St. 5238.” See State v. 
Berdetta, 73 Ind. 185; 8. C., 38 Am. Rep. 117. 


The decision in Jleaven v. Pender, Queen’s Bench 
Division, 26 Alb. Law. Jour. 347, has been reversed 
by the Court of Appeal. The Law Times says: ‘ The 
decision in the latter case was rested mainly on the 
time-honored authority of Winterbottom v. Wright, 
10 M. & W. 109, and considerable doubt was at the 
same time thrown on the later authority of George 
v. Skivington, a t F. Rep., N. 8. 495; L. R., 5 Ex. 
1. The judgments delivered last Monday do some- 
thing more than restore the status quo ante as regards 
these two cases. The master of the rolls, evidently 
conscious of a want of harmony in the numerous 
judicial dicta on the subject, endeavored to enunci- 
ate a proposition which should supply a_ ratio 
decidendi in all possible circumstances where it is 
sought to found an action for negligence on a breach 
of duty independent of contract. So far as we 
understand it, his doctrine amounts to this, that 
whenever circumstances place a man in such a 
position that want of care on his part may reasonably 
be expected to result in injury to another, a relation- 
ship is created between the two which imposes a 
duty on the first toward the second, and a corre- 
sponding liability forthe breach of such duty. There 
is an amount of common sense about this proposition 
which cannot fail at the present day to gain for it a 
large measure of respect. At the same time it seems 
to us to make short work of a great deal of respect- 
able authority, and authority which also has reason, 
if not common sense on its side. In the form stated 
above it obviously disposes of Winterbottom v. 
Wright, and more than one case of the same kind. 
Nor did the reasoning of the master of the rolls 
commend itself to the other members of the court. 
Lord Justices Cotton and Bowen were content to 
rely on the old doctrine of an ‘ invitation’ from the 
defendant to the plaintiff, which their colleague is 
apparently disposed to treat as a useless fiction, and 
in this light rested the duty of the defendant on 
similar grounds to those assigned for the analogous 
decision in Smith v. London and St. Katherine's 
Docks Company, 18 L. T. Rep., N. S. 403; L. R. 3, 
C, P. 326. ‘A further appeal was spoken of as possible. 
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The insignificant amount in dispute of course makes 
the expediency of such an experiment very doubtful 
to the parties primarily concerned. But from the 
legal point of view an authoritative decision of the 
House of Lordson this perplexing subject would be 
of great value.” See Devlin v. Smith, 89 N. Y. 
470; S. C., 42 Am. Rep. 311. 


ORAL LICENSE T0 FLOW LAND. 


I, 


N Johnson v. Skillman, 29 Minn. 95, it was held 
that where one orally promised others that if 
they would erect a good custom mill ata certain 
point on their own land, he would give them the 
privilege of flowing his land so long as they would 
maintain such mill, and they relying on that promise 
and partly induced by it,.erected a dam and a mill 
accordingly, at large expense, the promise was 
a mere license, and was revocable even after it had 
been acted upon. The court said: ‘The parol 
agreement set forth in the decision of the trial court 
created no easement in the land of plaintiff, but 
took effect as a parol license only. A license creates 
no estate in lands. It is a mere power or authority, 
founded on personal confidence, not assignable, and 
revocable at pleasure, unless subsidiary to a valid 
grant, to the beneficial enjoyment of which its 
exercise is necessary, or unless executed under such 
circumstances as to warrant the interposition of 
equity. This is the result of the best considered 
cases. The doctrine of the early cases, which con- 
verted an executed license into an easement, is now 
generally discarded as being ‘in the teeth of the 
statute of frauds.’ 

‘The cases of Ricker v. Kelly, 1 Me. 117, and 
Clement v. Durgin, 5 id. 9, cited by defendants’ 
counsel, have now little following, and the case of 
Rerick v. Kern, 148. & R. 267, also relied on, which 
was an action at Jaw for damages in favor of the 
licensee, is followed in but few States. Houghtaling 
Vv. Houghtaling, 5 Barb. 3583; Jamieson v. Millemann, 
3 Duer, 255; Washb. Easem. 24. 

‘¢A simple reference to some of the more import- 
ant cases, in support of the views herein expressed, 
will suffice. Cook v. Stearns, 11 Mass. 533; Mum- 


Jord v. Whitney, 15 Wend. 380; Wolfe v. Frost, 4 


Sandf. Ch. 72; Foot v. New Haven & Northampton Co., 
23 Conn. 214; Bridges v. Purcell, 1 Dev. & Bat. (Law) 
492; Hazleton v. Putnam, 3 Pin. (Wis.) 107; Wood- 
ward, v. Seely, 11 Ill. 157; Wood v. Leadbitter, 13 
M. & W. 838; Wiseman v. Lucksinger, 84 N. Y. 31; 
S. C., 38 Am. Rep. 479. In cases where the license 
is connected with a valid grant, as of chattels or 
fixtures, upon the land of the licensor, susceptible 
of being removed, it is subsidiary to the right of 
property, and irrevocable to the extent necessary to 
protect the licensee, and save to him the right of 
entry — the right of possession following the right 
of property. Nettleton v. Sikes, 8 Metc. 34; Heath 








v. Randall, 4 Cush. 195; Wood v. Leadbitter, supra, 
But where it is sought to couple with a license a 
parol grant of an interest in the realty, the attempt- 
ed grant being void, the transaction remains a mere 
license. Wood v. Leadbitter, supra. A license is of 
course always a protection for acts done under it, 
and before revocation. Pierrepont v. Barnard, 6N, 
Y. 279. In cases however of what are sometimes 
called negative easements, which are executed on 
the land of the licensee, a different rule prevails; 
as where a man has an easement of light and air 
upon or over an adjacent lot, he may abandon the 
same, and license the erection, by his neighbor, of 
a building which shall extinguish such right, and 
the license become irrevocable. Morse v. Copeland, 
2 Gray, 302; Godd. Easem, 472, 

‘* Nor is it material that a mere license is or is not 
in writing, or upon a consideration, In Jackson y, 
Babeock, 4 Johns, 428, there was a sealed instrument, 
and in Wiseman v. Lucksinger, 84 N. Y. 31; 8. C., 
38 Am. Rep. 479, there was both a writing anda 
consideration; but both were held licenses, and 
revocable. In such cases the question is one of 
interpretation as to the intent of the parties as 
evidenced by the writing, and as Chancellor Kent 
remarks, the distinction between an easement and a 
license is sometimes quite subtle. And so, in a suit 
in equity brought to confirm rights and assure an 
interest, as upon a part performance of a parol 
agreement alleged to be taken out of the statute of 
frauds (and otherwise void as a grant, but valid as 
a license), the question of interpretation of the terms 
of the agreement, and the intent of the parties, be- 
comes a material one in the case. Jackson & Sharp 
Co. v. Philadelphia, ete., R. Co., 11 Am. Law Reg. 
(N. 8.) 374,” to be reported in 4 Del. Chy. 

Mr. Goddard says (Easements, 471): “A license is 
also irrevocable if the licensee, acting upon the 
permission granted, has executed a work of a 
permanent character, and has incurred expense in 
its execution. This rule of law appears to be based 
on the injustice which would be inflicted upon the 
licensee, if after he had laid out money and executed 
a permanent work, the licensor were permitted to 
revoke his license and make him destroy his work, 
and so lose the money expended, or if he were 
allowed to treat him as a wrong-doer, and recover 
damages for the very act for which he gave 
permission.” 

In the later American cases stress is laid on the 
statute of frauds, and the early English cases are 
distinguished on the ground that they were decided 
before the enactment of that statute. 

The leading case is Winter v. Brockwell, 8 East, 
308. Here the action was on the case for nuisance, 
caused by the defendant's placing and maintaining 
a skylight over an area, belonging to the defendant's 
house and between his and the plaintiff’s house, thus 
preventing the entrance of air and light. The 
defendant set up a parol license by the plaintiff 
executed at the defendant’s expense. Held, Ellen- 
borough, C. J., that the license could not be recalled 
at pleasure, at least not without tendering the ex- 
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penses the defendant had been put to, and no action 


would lie. 

In Liggins v. Inge, 7 Bing. 682, there had been an 
oral license for defendant to lower the bank of a 
river and make a weir above plaintiff’s mill, which 
diminished plaintiff's water. eld, that no action 
would lie for damages. This was put on the ground 
of relinquishment of his share ina public right to 
the flowing to the water. Tindal, C. J., said: ‘‘We 
think after he has once clearly signified such 
relinquishment, whether by words or acts, and suf- 
fered other persons to act upon the faith of such 
relinquishment, and to incur expense in doing the 
the very act to which his consent was given, it is 
too late then to retract such consent, or to throw on 
those other persons the burden of restoring matters 
totheirformerstate and condition, * * * There 
is nothing unreasonable in holding that a right which 
is gained by occupancy should be lost by abandon- 
ment, * * Or suppose A. authorizes B., by 
express license, to build a house on B.’s own land, 
close adjoining to some of the windows of A.’s home, 
so as to intercept part of the light; could he after- 
ward compel B. to pull the house down, simply by 
giving notice that he countermanded the license? 
Still further, this is not a license to do acts which 
consist in repetition, as to walk in a park, to use a 
carriage way, to fish in the waters of another, or 
the like; which license, if countermanded, the 
party is but in the same situation as he was before 
it was granted; but this is a license to construct a 
work which is attended with expense to the party 
using the license; so that after the same is counter- 
manded, the party to whom it was granted may 
sustain a heavy loss. It is a loss to do something 
that in its own nature scems intended to be perma- 
nent and continuing. And it was the fault of the 
party himself, if he meant to reserve the power of 
revoking such a license, after it was carried into 
effect, that he did not expressly reserve that right 
when he granted the license, or limit it as a duration. 
Indeed the person who authorizes the weir to be 
erected becomes in some sense a party to the actual 
erection of it, and cannot afterward complain of an 
act which he himself contributed to effect.” 

There are a few American cases to the same effect. 

In Rerick v. Kern, 14 8. & R. 267, it was held that 
if a parol license be given without consideration, to 
use the water of a stream for a saw mill, in conse- 
quence of which the grantee goes to the expense of 
erecting a mill, the license cannot be revoked at 
pleasure of the grantor, and if he divert the water 
to the injury of the grantee, the latter may maintain 
an action against him. Gibson, C. J., said: ‘* But 
a license may become an agreement on valuable con- 
siderations; as where the enjoyment of it must 
necessarily be preceded by the expenditure of money ; 
and when the grantee has made improvements or 
invested capital in consequence of it, he has become 
a purchaser for a valuable consideration. Such a 
grant is a direct encouragement to expend money, 
and it would be against all conscience te annul it as 
soon as the benefit expected from the expenditure is 





beginning to be perceived, * * * But it is 
otherwise where the object to be accomplished is 
temporary. * * * With this qualification, it 
may safely be affirmed that expending money or 
labor, in consequence of a license to divert a water- 
course or use a water-power in a particular way, has 
the effect of turning such license into an agreement 
that will be executed in equity.” So in Snowden v. 
Wilas, 19 Ind. 10, an action for flowage, the court 
said: ‘But though a parol license, amounting in 
terms to an easement, is revocable at law, and is 
determined by a conveyance of the estate upon 
which it was to be enjoyed, this is not the rule in 
all cases in courts of equity. In these courts, the 
future enjoyment of an executed parol license, 
granted upon a consideration, or upon the faith of 
which money has been expended, will be enforced at 
all events where adequate compensation in damages 
could not be obtained. This will be done upon the 
two grounds, of estoppel on account of fraud and 
specific performance of a partly executed contract 
to prevent fraud.” The like was held in case of a 
partly built party-wall, in Wickersham v. Orr, 9 
Iowa, 253, the court observing, “when labor or 
money has been expended on the land of another, 
upon the faith of a promise given by him, the owner 
shall not assert his legal right to the soil so as to 
interfere with that use or enjoyment of the building 
or structure erected as the result of such promise by 
the money xnd labor of the licensee.” So as toa 


mining license, in Beatty v. Gregory, 17 id. 100.” 
en eee 


FORCE AS A DEFENSE OF REAL ESTATE. 





* is clear that an officer serving civil process cannot 

legally break open the outer door of a dwelling- 
house for the purpose of arresting the owner. 1 Bishop 
Crim. Law, § 307; Semayne’s case, 5 Rep. 91; but that 
if he is once peaceably in, he may break open an inner 
door to complete his service, or make the arrest even 
of alodger, Leev. Gansel, Cowp. 1; or use all neces- 
sary force to serve a subpoena. Hagaryv. Danforth, 20 
Barb. 16. Resistance to such officer forcibly entering 
a house is not anindictable offense, State v. Hooker, 
17 Vt. 658; noris an attachment made by him legal. 
Shaw, C. J., in Jsley v. Nichols, 12 Pick. 280. The 
rule that every man’s house is his castle extends to 
the mansion house, and whatever at common law is 
within curtilage, Pond y. People, 8 Mich. 150; but 
not to barns and out-houses unconnected with the 
dwelling, Penton v. Browne, 1 Sid. 186; nor to inns, 
depots., ete; nor to any house that has become a re- 
sort for thieves, for one having escaped from arrest, or 
for any one except the owner and his family includ- 
ing parents and servants. Lloyd v. Sandilands, 8 
Taunt. 250; 2 Cooley’s Bl. 2; Allen v. Martin, 10 Wend. 
300; Broom’s L. M., § 324. But while one can meet 
force with force in defense of his house, he can do the 
same in defense of his otherrealty, or his personalty. 
The rule is only a part of the law of self-defense. State 
v. Patterson, 45 Vt. 820. Lord Mansfield said in Lee 
v. Gansel, supra, that “the privilege of a mansion 
house * * * jis annexed to the house and door for 
the protection of aman and his family.” Lord Den- 
man in Rogers v. Spence, 13 M. & W. 581, spoke of it 
as en “extension of that protection which the law 
throws around the person.’’ Defense of his house is 
defense of himself, The distinction is: Ist. The 
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outer door cannot be broken by civi/ process. 2d. The 
law never compels the owner to abandon his house, 
and retreat before resorting to extreme measures, 
even the taking of life. 1 Bishop Crim. Law, § 653. 
3d. But if one is assaulted outside of bis house, and 
there is safety in retreat, it is clearly his duty to re- 
treat. 1 Russ. Crimes, 661; and 4th, while one can use 
“all reasonable and necessary forceto defend” his 
other real and personal estate, ‘“‘he can never inno- 
cently carry this defense to the extent of killing the 
aggressor.’ 2 Bishop Crim. Law, § 641. The owner 
of a house ortenant may turn out any one who has 
entered with force and violence without a request to 
depart; but request to depart must first be 
made if the entrance was peaceable. 2 Addi- 
son Torts., § 793. The foree used can be only 
only such as is reasonably necessary to expel. Any 
excess may be trespass, Gregory v. Hill., 8 Term. 
299; manslaughter, 1 Russ. Crimes, 662; murder, 
Meuade’s case, 1 Lew. 184; the character of the act de- 
terminable by the degree of excess. But while ‘the 
privilege of a mansion house ”’ does not attach to inns, 
depots, ete., it is plain that a landlord may turn out one 
who is not a guest, Wharton Crim. Law, (7th ed.), § 1257; 
one committing a breach of the peace, Howell v. 
Jackson, 6 C. & P. 723; one merely making a disturb- 
ance, after arequest to depart, 2 Addison Torts, 793, 
n. 1; Markham v. Brown, 8 N. H. 523. The officers of 
railroads may expel from depots, cars, etc., persous 
not having legitimate business with the company, or 
violating reasonable regulations, as mere loungers, 
Harris v. Stevens, 31 Vt. 79; innkeepers soliciting 
patronage from pussengers. Commonwealth v. Powers, 
7 Mete. 596; those refusing to pay fare, State v. Chovin, 
7 Lowa, 207; Jencks v. Coleman, 2 Sum. 221; but not 
one for spitting on the floor. /eople v. McKay, 24 
Alb. L. J. 118; 46 Mich. 459. Persons violating reason- 
able rules may also be removed or excluded from a 
religious meeting, McLain v. Matlock, 7 Ind. 525; 
from a shop where goods are sold, Timothy v. Simp- 
son, 6C. & P. 499; from aschool house, Sherman v. 
Charleston, 8 Cush. 160; from places of public amuse- 
ment, Burton v. Scherpf, 1 Allen, 133; McCrea v. 
Marsh, 12 Gray, 211; Wood v. Leadbitter, 13 M. & W. 
838; but not from the office of a clerk of court, when 
open for public business, if the party is properiy con- 
ducting himself, O’ Hara v. King, 52 Ill. 303; nor ac- 
cording to Drew vy. Zeer, 93 Penn. St. 234, can a per- 
son of color, having an unrevoked ticket, and with no 
misconduct alleged, be excluded from a theatre. 

One may aso take the law in his own hands and 
suppress a nuisance; thus he may cut off the branches 
of trees overhanging his land orthe highway. 5 Coke, 
101; or projecting eaves. Wood Law of Nuisances, § 
103. But if he cuts beyond the line he is a trespasser. 
Indeed this right is so nearly like that afforded by 
Shylock’s bond, 

‘*Nor cut thou less nor more, 

But just a pound of flesh; if thou cut’st more, 

Or less than a just pound, etc.” 
that in nearly all cases of nuisances it is safer that the 
wrong berighted by the law. See remarks of Park, 
B., in Jones v. Williams, 11 M. & W. 181, and Best, J., 
in Lonsdale v. Nelson, 2 B. & C. 311. Under certain 
circumstances an entry upon another’s land is not ac- 
counted a trespass, or rather there is an implied 
license; (1) to go to demand or pay money payable 
there; (2) to execute legal process in a legal way; (3) 
for a reversioner, or landlord, to see if waste is com- 
mitted there, or collect rent, 3 Bl. Com. 212; Proud 
v. Hollis, 1 B. & C. 9; (4) to get one’s property 
stranded there by a flood, Forster vy. Bridge Co., 16 
Penn. St. 393; (5) or lumber blown upon another’s 
land, but not when cut by its owner and it falls there; 
(6) or property that one has purchased. McNeul v. 





Emerson, 15 Gray, 384; (7) or that has been deposited 
there by thieves, or by the owner’s consent, or by him 
wrongfully. Drake vy. Wells, 11 Allen, 141; Arrington 
v. Larrabee, 10 Cush. 512; 2 Hilliard Torts, 83; 2 Rolle’s 
Rep. 55; (8) or a traveller, when the highway Is ob- 
structed, Campbell v. Race, 7 Cush. 408; (8) or to 
preserve one’s life, or prevent a felony, or to entera 
building on fire. or pull it down to extinguish the 
flames, 2 Am. Lead. Cases (5th ed.), 568 (License); (9) 
orto go into the place of business of the publican, 
miller, broker, banker, artisan, merchant, or profes- 
sional man, 1 Wash. Real Pr. 680 (License); in these 
and other cases thereis an implied license. But the 
more difficult questions here are, not whether there is 
alicense, but whether irrevocable, to what extent 
limited, whether forfeited, what the rights are under 
it, what the best remedy by either party fora viola- 
tion or abuse of it. Thus it is submitted that there is 
an implied license to attend a public funeral; but it 
may be revoked, Neilson v. Brown, 15 Rep. 26; for 
one to go on another’s land, who is on intimate terms 
with the owner, Martin v. Houghton, 45 Barb. 258; 
but clearly a revocation terminates all rights under it 
for the holder of a ticket to enter a place of public 
amusement; but a revocation is only a breach on con- 
tract. McCrea v. Marsh, supra. The rule is that a 
license coupled with an interest or grant cannot be re- 
voked. But the courts are far from agreeing as to 
what licenses may be revoked or countermanded; and 
unfortunately so, for the same action under one rul- 
ing may be innocent, and under another criminal. 
Thus the plaintiffin Wood v. Leadbitier, held a ticket 
admitting him to the Doncaster races; but it was 
ruled after great deliberation, to be no protection 
against expulsion, on the ground as Alderson, B., put 
it: ‘*That no incorporeal inheritance affecting land 
can either be created or transferred otherwise than by 
deed. * * * All such inheritances are said emphat- 
ically to lie in grant, and not in livery.” In Drew v. 
Peer, the plaintiffs had tickets admitting them toa 
theatre; and the court held: ‘‘We incline to the 
opinion however that as purchasers and holders of 
tickets for particular seats they had more than a mere 
license. Their right was more in the nature of a leuse, 
entitling them to peaceable ingress and egress, and ex- 
clusive possession of the designated seats during the 
performance on that particular evening.” 

Itis impossible to distinguish between 
cases. But under the former ruling, if 
ordered out. he would be atrespasser from the mo- 
ment he refused to go, with only the rights of a tres- 
passer, liable to be met with all force necessary to ex- 
pulsion, Burton v. Scherpf, supra, under the latter 
ruling, no trespasser, with the rights that such a con- 
dition gives. Buttake any view, call the ticket a 
jease, invoke the doctrine of estoppel as to the revoca- 
tion of licenses (Am. Lead. Cas. [License], citing 45. 
& R. 241; 14 id. 267; 11 N. H. 102), the holder could 
not “fight himself into possession,’’ any more thana 
mortgagee can after condition broken, or a lessor, 
after the expiration of alease. 4 Bl. Com. 148; Red- 
field, C. J., in Dustin v. Cowdry, 23 Vt. 635. 

KE. F. PALMER. 
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WATERBURY, VT. 
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PRIVILEGE ON GROUND OF INCRIMINA- 
TION. 


ENGLISH HIGH COURT OF JUSTICE, NOVEMBER 
23, 1882. 


LAMB V. MunsTER, L. R., 10 Q. B. D. 110. 
An objection to answer interrogatories, which is made by 
affidavit on the ground of the tendency of the answer to 
criminate the person interrogated, may be valid, although 
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not expressed in any precise form of words, if from the 
nature of the question and the circumstances, such a ten- 
dency seems likely or probable. In an action for libel the 
defendant pleaded a denial of the publication, and to in- 
terrogatories asking him, in effect, whether he published 
the libel he stated, by his affidavit in answer: “Idecline 
to answer all the interrogatories upon the ground that 
my answer to them ‘ might’ tend to criminate me.” 
Held, that his answer was sufficient. 


ees to rescind an order of Watkin Williams, 
i J., in chambers. 


The action was for libel, and the defendant by his 
statement of defense denied the publication of the al- 
leged libel. Interrogatories being administered asking 
him whether he did not publish the libel, his answer 
was: “1 decline to auswer all the interrogatories upon 
the ground that my answer to them might tend to 
criminate me.’’ A master ordered a further and bet- 
ter answer; but his order was rescinded by the order 
of the learned judge. 

FIeLp, J. I think the learned judge at chambers 
was right, and that the answer to the interrogatories 
is sufficient. The point raised is important, for the 
principle of our law, right or wrong, is that a man shall 
not be compelled to say any thing which criminates 
himself. Such is the language in which the maxim is 
expressed. The words “ criminate himself’ may have 
several meanings, but my interpretation of them is 
**may tend to bring him into the peril and possibility 
of being convicted as a criminal.”’ It is said that a 
man is not bound to do so. There have been various 
authorities on the question how the point is to be 
raised. Suppose a witness in the box declines to an- 
swera question. He is asked why? He answers: 
* Because it may tend to criminate me.” But the 
judge tells him that he must go further and swear that 
he believes the answer will tend to criminate him. He 
answers, “I do not know, but I believe may do so.” 
The judge tells him that he must go further and say 
that he is advised that the answer may tend to crimi- 
nate him. He perhaps replies, ‘I have no one to ad- 
vise me in whose advice on the subject I should crust.”’ 
Then it becomes the duty of the judge to look at the 
nature and all circumstances of the case and the effect 
of the question itself, to see whether it is a question 
the answer to which will really tend to criminate the 
witness. If he said, ‘I think it may,” or ‘‘it may,” 
or “it might,” or ‘‘ I believe it will,” or ‘“*I am ad- 
vised it will;’’ I should not regard the form of words, 
but look to see whether answering would be likely to 
have or probably would have such a tendency to crimi- 
nate, and bearing in mind the cardinal rule that a man 
shall not be compelled to criminate himself, I should 
almost prefer a man to be careful and say the answer 
might tend to criminate, and I should be slow to com- 
mit him to prison for not doing that which the law 
says he is not bound to do. In this case the tendency 
to criminate is evident. ‘The statement of claim 
charges the defendant with the publication of a false 
and malicious libel, the remedy for whichis either by 
action or indictment It would be competent 
to the plaintiff, after having got an answer to 
the interrogatories, to indict the defendant for libel, 
and the answer might establish the very first step the 
prosecutor would have to prove. 

I do not think the authorities lay down any princi- 
ple on which this application for a further answer can 
be rested. In Fisher v. Owen, 8 Ch. Div. 645, the 
point was only whether the question could be put, and 
there are many, amongst whom is Brett, L. J., who 
think it is a mistake to allow a man to refuse to 
answer on the ground that his answer might tend to 
criminate him, for this reason, that although a learned 
judge may regard the answer without being influenced 
by it, yet on the interrogatories and the refusal of the 











defendant to answer them being read to a jury, who 
are asked whether they can doubt that the defendant 
really did what he was asked about, they would at 
once find that they did. In Allhusen v. Labouchere, 3 
Q. B. D. 654, 662. Brett, L. J., doubts whether the 
equity doctrine is perfectly applicable to the courts of 
common law. Butasthe Lord Justice says: ‘* That 
however is past controversy, and the question has 
been settled by the Court of Appeal.’ A decision of 
Lord Hatherley when Wood, V. C., was cited, and 
Mr. Woollett produced a case in which there were the 
same words as those under discussion, but I find in the 
cases that the learned judges. used words such as 
“ will,’ “may,’’ or “might,” indifferently, without 
laying any stress on the verb. I think there is no 
substance in the objection to the present]answer, and 
that it is quite sufficient. It is very desirable that the 
rule should be in favor of the principle of law. 
STEPHEN, J. Iam of thesame opinion. I entirely 
agree with my learned brother. In every case the 
principle itself has to be considered, and it would not 
be well to lay down any kind of strict rule as to the 
particular form of words in which persons are to be 
compelled to express their opinion as to whether or 
not the answer to questions would criminate them. 
When the subject is fully examined, it will, I think, be 
found that the privilege extends to protect aman from 
answering any question which ‘* would in the ‘opinion 
of the judge have a tendency to expose the witness, or 
the wife or husband of the witness, to any criminal 
charge.’’ Stephen’s Dig. of the Law of Ev., (3d ed.), 
art. 120, p. 121. That is what I understand by the 
phrase ‘‘criminating himself.” Itis not that a man 
must be guilty of an offense and say substantially, “I 
am guilty of the offense, but am not going to furnish 
evidence of it.’ I do not think the privilege is so nar- 
row as that, for then it would be illusory. The extent 
of the privilege is, I think, this: the man may say, ‘if 
you are going to bring a criminal charge, or if I have 
reason to think a criminal charge is going to be 
brought against me, 1 will hold my tongue. Prove 
what you can, but IT am protected from furnishing 
evidence against myself out of my own mouth.”” Ido 
not think the cases cited go any further than this, 
viz., that the court which has to decide must be satis- 
fied on the oath of the witness that he does object on 
that ground, and that his objection is bona fide. In 
Reg. Vv. Boyes, 1 B. & S. 311; 30L. J. (Q. B.), 301, a 
case not cited in argument, but a somewhat remark- 
ble one, a man called as a witness on an information 
for bribery refused to answer any question as to his 
knowledge of the defendant, on the ground that by 
answering he might criminate himself; a pardon under 
the great seal was thereupon handed to the witness, 
who still refusing, was compelled by the judge to 
answer. This ingenious point was taken, viz., that 
the pardon was not pleadable to an impeachment by 
the House of Commons, and that Boyes when he re- 
fused to answer after the pardon was handed to him 
did so under the belief of an impeachment to which 
the pardon would be no answer. Cockburn, C. J., 
says’ ‘‘It was contended that a bare possibility of 
legal peril was sufficient to entitle a witness to protec- 
tion; nay, further, that the witness was the sole judge 
as to whether his evidence would bring him into dan- 
ger of the law; and that the statement of his belief to 
that effect, if not manifestly made mala fide, should 
be received as conclusive. With the latter of these 
propositions we are altogether unable to concur.” But 
he goes onto say that *‘the court must see, from the 
circumstances of the case and the nature of the evi- 
dence which the witness is called to give, that 
there is reasonable ground to apprehend danger 
to the witness from his being compelled to answer,” 
and also that the danger must be real and appreciable. 
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That is on the whole the principal authority for my 
view of this case, that a man is notto be forced to 
answer any question if the witness swears that the an- 
swer “may” or ‘‘ will,” or ‘‘ would” endanger him 
(I care not for the form of words in which he ex- 
presses it) and in the opinion of the judge the answer 
may, not improbably, be of such a nature as to en- 
danger him. The defendant in the present case is 
asked whether he has published a libel, and has re- 
fused to answer on the ground that it ‘“‘ might’ en- 
danger him, and I think that a person who wished to 
annoy him and cause expense might endanger him, 
and I cannot say it’ is an improbable contingency. 
Having regard to the authority I have cited, it seems 
to me that a man may say, “I think the answer would 
tend to criminate me,” meaning thereby “ would tend 
to bring a criminal prosecution against me for a 
crime of which I am in fact innocent, but of which I 
might on the facts be very probably accused.” 
Order affirmed. 


JOINDER OF VESSELS WHERE COLLISION 
BY FAULT OF MORE "HAN ONE. 
UNITED STATES DISTRICT COURT, 

FEBRUARY 7, 1883. 


8. D. NEW YORK, 


Tue Hvupson. 

Where aninjury by collision is caused by more than one 
vessel, and one vessel is sued alone, such vessel has a 
right of contribution against the other vessel, and is in- 
titled to bring the other vessel into the suit as a party. 

IBEL for injury by collision. 
4 the facts. 

Edward D. McCarthy, for libellant. 
Benedict, Taft and Benedict, for the Hudson. 


Brown, J. The libel in this case was filed against 
the steam-tug Hudson to recover damages for an 
injury by a collision to the libellaut’s barge,which was 
in tow of the steam-tug E. A. Packer. The latter tug 
not having been joined in the suit, and being alleged 
by the claimants of the Hudson to be chargeable with 
fault contributing to the collision, the claimants have 
filed a petition praying that the E. A. Packer may be 
brought in as a party to the action, in order that the 
damages may be apportioned between the two tugs, as 
would have been done had the E. A. Packer been 
joined as a party and adjudged in fault. 

The motion is opposed by the libellant, not merely 
on the ground of laches, but upon the broader ground, 
that if the claimants have any right to contribution it 
must be sought by their own independent suit against 
the E, A. Packer after paying the libellants, and that 
the court cannot compel the libellants to sue parties 
whom they do not deem in fault, nor bring in another 
vessel at the instance of the owners of the vessel sued 
alone. 

The question involved is one of great practical im- 
portance since the decision in the case of The Aflas, 93 
U. S. 302. This court has had frequent occasion to 
regret its own adjudications, imposing upon one ves- 
sel alone the whole burden of the damage, where 
another vessel, not a party, appeared to be equally, 
and sometimes more in fault. If applications like this 
can be granted, then a speedy, convenient, and effect- 
ual remedy will be provided, whereby the rule in ad- 
miralty in collision cases which apportions the dam- 
ages between two vessels, which are both in fault, can 
be applied, and equity will be administered in the 
sense of the admiralty law. If such application can- 
not be granted, then this rule of the admiralty’ is 
liable to be defeated, or greatly embarrassed in its ef- 


The opinion states 





fectual and practical application, either through mis- 
take, collusion, or the arbitray caprice of any libellant 
who chooses to sue one vessel only, aud to insist on 
recovering his whole damages from that vessel alone. 
For even if the latter, after being found liable, and 
after paying the whole loss, would havea legal right 
to recover contribution by direct action against the 
other vessel through subrogation to the libellant’s lien 
still this remedy would in many cases become prac- 
tically worthless through the intervening delay, the 
loss of the other vessel, the accumulation of superior 
intervening liens, or her absence from the jurisdic- 
tion; while such a remedy, if still available, would in- 
volve a trial by the court of the whole case de novo, 
If therefore in collision cases, two vessels liable toa 
third party have in admiralty any legal right of con- 
tribution, inter sese, for the payment of the damages, 
it is manifestly more effectual and more convenient to 
bring both vessels into the cause at the outset; and if 
the libellant does not do that, to permit the vessel sued 
to cause it to be done, if it be competent for the court 
to afford that remedy. 

In the English practice, the libellant in such cases 
recovers of the vessel sued alone only half his dam- 
ages. This rule, first established by Dr. Lushington 
in the case of The Milan, Lush. 401, has been repeat- 
edly followed since, and has been lately (1878) affirmed 
in the court of appeal in the case of The City of Man- 
chester, L. R.,5 Prob. Div. 221. The same rule was ap- 
plied in this country in the District and Circuit Courts, 
The Atlas, 4 Ben. 27;10 Blatchf. 459; The City of 
Hartford, 11 id. 290, but on appeal to the Supreme 
Court in the case of Zhe Allas, 935 U. 8. 302, where only 
one of two vessels liable was sued, the decision of the 
court below was reversed, and a directed in 
favor of the libellant for his entire damages against the 
vessel sued, on the ground that each vessel, as a wrong- 
doer, must be held liable to innocent third parties in 
solido for the whole loss. 

This decision however was not designed to affect, 
and does not affect in any degree, the right of the 
owners of the several vessels liable to have among 
themselves an apportionment of the damages when- 
ever all the parties are before the court. The rule in 
the admiralty in cases of negligence, as is well known, 
isin direct opposition to the rule of the common law. 
By the latter, if the plaintiff be guilty of neglig 
he recovers nothing; while in admiralty the damages, 
whether to the libellant’s vessel or to the claim 
ants’ or to the cargo of either, are apportioned 
equally between the vessels in fault. And where 
the innocent owner of the cargo, or of a tow 
in charge of vessel, sues and recovers 
against both vessels, the libellant cannot recovera 
judgment in solido against both for his whole damage, 
with aright to levy his execution in full against either 
alone, as at common law, but only a judgment fora 
moiety of the damages against each vessel, with an 
alternative right of recourse against either for so much 
of the moiety adjudged to be paid by the other as he is 
unable to collect fromthe latter. This principle, 
first sanctioned by the judgment of the Supreme 
Court in the case of Zhe Washinglon, 9 Wall. 
513, 516, was afterward, upon full deliberation, 
re-affirmed in the case of ‘The Alabama, 92 U. 
S. 695, and has been repeatedly asserted in subsequent 
cases. The Virginia Ehrman, 97 U.S. 317; The City of 
Hartford, id. 329, 330; The Atlas, supra; The Civilta, 
103 U. 8. 699. 

Inthe case of The Alabama, supra, the District 
Court had rendered a decree against both vessels for 
the whole damage in solido. The Circuit Court re- 
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versed this, and rendered a decree against each fora 
moiety only. The Supreme Court reversed both, and 
directed a decree for a moiety against 


2ach vessel, 
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with an alternative provision to the effect above 
stated. 

No more express affirmance could be made of the 
legal right of the owners of the several vessels liable 
for the same collision, to have an apportionment of 
the loss among themselves whenever both are before 
the court, even as against a libellant without fault; for 
the court reversed the decrees below for no other pur- 
pose than to give effect to such an apportionment, so 
far as it could possibly be done consistently with the 
libellant’s right, as against both, to make sure of the 
recovery of his whole loss. 

The same principle was applied in this Circuit upon 
an appeal heard by the chief justice in the case of The 
Eleanora, 17 Blatchf. 88, where two libels were filed 
against the steam-ship for a collision, one by the own- 
ers of the schooner Transit, the other by the owners 
of the cargo. The cases were submitted to the court 
on the same evidence. Both vessels were found to 
have been in fauit, and the damages in the schooner’s 
suit were apportioned, while the owner of the cargo 
had judgment for his whole damages agaiust the 
Eleanora, which he had sued alone; but in order to 
compel the schooner to pay the one-half of the dam- 
ages in the latter suit, as she was “equitably bound to 
do,’’ though she was not a party to that suit, the court 
decreed that the Eleanora should, in the schooner’s 
suit, be credited with the one-half of whatinthe other 
suit she was obliged to pay for the loss of the cargo. 
The court say: 

** Having all parties beforeit, the court may do what 
it would have done if there had been but one libel; 
that isto say, divide the damages of the collision 
throughout between the two colliding vessels. * * * 
The fund belonging to the Transit growing out of the 
collision is in court, and no injustice is done by using 
it to reimburse the Eleanora for what she has paid for 
the Transit on account of the mutual fault of the two 
vessels.”’ 

These cases show how firmly established in this 
country, by the highest authority, is the legal right in 
admiralty ofthe several vessels, liable for the same 
collision, to have the entire loss and damages appor- 
tioned equally among them, so far as suchan appor- 
tionment can be made without injury to the libellant, 
whenever the parties are before the court, or when- 
ever there is any fund which the court can lay hold of 
and make tributary to such an apportionment. The 
right of contribution is thus affirmed, it seems to me, 
as a substantial legal right, and as such it is entitled to 
all appropriate and expedient remedies. In effect, 
while the libellant has a maritime lien upon each ves- 
sel in solido for his whole damage, so that both are 
liable jointly and severally as principals, yet as 
between themselves, the several vessels liable are vir- 
tually in the situation of sureties for each other for 
the payment by each of one-half the damages; and 
each vessel, like other sureties in equity, has sucha 
legal interest in the libellant’s enfurcement of his lien 
upon the other, that the court must by its decree care- 
fully protect this interest whenever the parties are 
before it, and on failure to do so its decree will be re- 
versed. 

From this well-settled recognition and enforcement 
of a right of contribution as a substantial legal right, 
when the parties are before the court, it would seem 
to result necessarily that if only one vessel is sued, 
where another is equally liable, either an independent 
suit for contribution must be allowed to the latter, or 
else the other vessel must be brought into the original 
cause, if that can be done without any substantial 
injury to the libellant. It would be a gross anomaly 
to say that the court must, by its decree, recognize 
and enforce a right of apportionment between several 
vessels defendant, if they all happen to be parties, but 








yet has no power to bring in one of them if absent, or 
to afford a several remedy against it. If the right of 
contribution depended wholly apon the libellant’s hap- 
pening to sue both vessels instead of one, instead of 
being a legal right it would be but a mere accident in 
the cause, dependent solely upon the libellant’s option. 
But I cannot fora moment conceive either that the 
Supreme Court would guard and enforce with so much 
care a right which depended upon accident merely, or 
so important and valuable an interest as the right of 
apportionment in collision cases, where the pecuniary 
interests involved are usually large, often amounting 
to tens or even hundreds of thousands of dollars, can 
be suffered to depend upon the arbitrary choice of the 
libellant as to whether be will sue one or both vessels, 
or upon his mistake or misapprehension of the facts 
in supposing only one vessel instead of both to have 
been in fault; and still less upon his possible collusion 
with one of the vessels liable to throw the whole bur- 
den upon the other. 

The due administration of justice and the reasons 
for the rule of apportionment forbid any such result. 
‘*The moiety rule,’’ says Bradley, J., in delivering the 
opinion of the Supreme Court in the case of The Ala- 
bama,92 U.S. 697,‘‘has been adopted for the better dis- 
tribution’of justice among mutual wrong-doers.” Judge 
Nelson, in The Catharine, 17 How. 178, says “‘this rule 
is most just and equitable as best tending to induce 
care and vigilance in navigation; ’’ and Judge Drum- 
mond adds, in the case of The Swan, 6 McLean, 295, 
that under this rule there will be “‘less effort and less 
temptation by corrupt and unfair means to misrepre- 
sent and distort the facts.’”’” Thesamesense of justice 
and the same considerations of policy which led to the 
adoption of this rule, and which carefully enforce it 
whenever the parties are present, require that if all 
the necessary parties are not before the court, either a 
separate suit forcontribution should be allowed, or 
else that the absent party should in some way be 
brought into the cause, so that this ‘‘ better distribu- 
tion of justice” may be effected. 

In the case of The Enterprise, 3 Wall. Jr. 58, Grier, 
J., says: 

“Tf as between the tug and the steamboat, the latter 
has been partially or entirely in fault, the owners of 
the Enterprise may have their remedy (i. e., against 
the Napoleon) for the half or the whole of the damages 
recovered by the libellants.”’ 

It is objected ** that at common law there is nocon- 
tribution among wrong-doers.’’ But not only is this 
wholly inapplicable to collision cases in admiralty, as 
we have seen, but therule is too broadly stated and 
is subject to important qualifications even at common 
law. 

In Arnold v. Clifford, 2 Sumn. 238, Story, J., states 
the rule differently. ‘‘ Among tort-feasors,’’ he says, 
‘*who are knowingly such, there can be no contribu- 
tion.”” This rule doubtless applies to persons directly 
participating in or authorizing any willful trespass, or 
any known wrongful acts, or acts obviously of an un- 
lawful character, and to actions involving moral tur- 
pitude, or incurring statutory penalties. Merryweather 
v. Nixan, 8 T. R. 186; Attorney-General v. Wilson, 1 
Craig & P. 1, 28; Miller v. Fenton, 11 Paige, 18; Peck v. 
Ellis, 2 Johns. Ch. 131; Andrews v. Murray, 33 Barb. 
354; Wehle v. Harland, 42 How. (N. Y.) 399, 410. But 
in Adamson v. Jurvis,4 Bing. 66, Best, C. J., says: 
“The rule is confined to cases where the person seek- 
ing redress must be presumed to have known that he 
was doing an unlawful act;’’ and it seems to be the 
settled law that in cases of quasi torts only, not in- 
volving any moral turpitude or any personal fault, or 
where the acts are not obviously unlawful, or the 
parties are not presumed to have known they were 
doing any wrong, or where their liability is by impli- 
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cation of law merely, then contribution or indemnity 
will be enforced. Thorp v. Amos, 1 Sandf. Ch. 26, 34; 
Wooley v. Batte,2 Car. & P. 417; Adamson v. Jarvis, 
4 Bing. 66; Pearson v. Skelton, 1 Mees. & W. 504; Betts 
v. Gibbins, 2 Adol. & E. 57; Power v. Hovey, 19 W. 
Rep. 916. It is unnecessary to determine here to 
which of these classes of cases claims for contribu- 
tion in a common-law action, growing out of a collis- 
ion should be held to belong; or whether collision 
cases are materially distinguishable from both classes 
by reason of the fact that the acts of the two 
vessels for which they are held liable are not joint, 
but wholly separate and independent of each other; 
each vessel being held liable solely on account of its 
own act of negligence. But it may be remarked, that 
considering the fact that collisions are seldom the re- 
sult of any willful wrong, the divergence between the 
admiralty and the common law is not essentially so 
great as is sometimes supposed. 

It is urged that if the vessel sued alone has any right 
of contribution, she should be left to her own suit 
therefor against the other vessel or her owners, after 
paymentjof the libellant’s damages. But the circum- 
stances attending collision cases, the questions in- 
volved in them, and the matters affecting the remedies 
available upon them, are so peculiar that they con- 
stitute, as it seems to me, aclass of cases sui generis, 
and require that, so far as possible, the determination 
of the question of the liability of the vessels con- 
cerned, and the relief to which either may be entitled, 
should be had in a single action, and not by several in- 
dependent suits. 

In the first place, these cases are wholly different 
from those in which the liability of principals or sure- 
tiesis acknowledged, or based on express contract. 
The question of the liability of both, or either, or 
which one of them, is the principal question to be de- 
termined, and in most cases this can only be ascer- 
tained after a careful hearing at the trial of all the 
witnesses from both vessels, as well as such additional 
testimony as can be found. These trials, from their 
intricate and complex nature, the character of the 
witnesses, and the circumstances of doubt usually at- 
tending collisions, often in darkness, fog, or storm, 
are asaclass among the most difficult to determine 
upon the facts. Though the witnesses from both are all 
heard, yet if but one vessel is a party, the determina- 
tion reached after great labor would not be binding 
upon the other vessel in any subsequent suit against it. 
This would be the case whether such subsequent suit 
were brought by the libellant, whoif he fail of recov- 
ery, or of satisfaction in his suit against the first ves 
sel, The Marshall, 12 Fed. Rep. 921, might afterward 
sue the other, in which he is again liable to defeat, as 
in the case of The Enterprise and the Napoleon, 3 Wall. 
Jr. 58, though having a perfect right of recovery 
against the one or the other, or whether it were 
brought by the first vessel sued, after being held in 
fault, to recover contribution from the other. If such 
separate suits are allowed, the court might have to 
decide the same question as to which vessel was in 
fault, in three independent actions, and each time try 
the whole case de novo: first, in the libellant’s suit 
against the vessel sued; next, if defeated in that, in 
his suit-against the other vessel; and if that were held 
liable, then lastly, in a suit for contribution by the 
latter vessel against the first; and in the last suit the 
decision might be unavoidably the reverse of the first ; 
for in none of these separate suits would the evidence 
taken in one be receivable in the other. The Enter- 
prise, 3 Wall. Jr. 58, 64. 

The court ought not to be liable, as a rule of prac- 
tice, to be called on to try and determine actions of 
this character twice or thrice upon the facts, in as 
many independent suits. The testimony of the wit 





nesses, moreover whose lives are chiefly upon the sea, 
is often difficult to be procured. From their roving 
character, after a short timeall trace of them is often 
lost, and a subsequent suit for contribution involv- 
ing the trial of the whole question of liability de novo 
would have little chance of justice, through the prob- 
able loss of material evidence on the one side or the 
other. A vessel also which is within the jurisdiction 
to-day and available to answer for her liability, may 
be gone to-morrow and never return; or if she does 
return, may be so burdened by later maritime liens 
having priority, as to be no longer responsible; while 
if the liability of her owners in personam should be 
looked to, the act of 1851, limiting liability to the 
value of the vessel itself, would often, after a short 
time, render this remedy wholly unavailing for pur- 
poses of contribution, through her loss, or the accumu- 
lation of liens upon her having priority through her 
subsequent navigation. And even if the remedy 
against the other vessel, or her owners, for contribu- 
tion, were still available, and the same witnesses were 
still procurable, the liability to perversions of the 
truth in any subsequent suit after the decision of the 
court had once been made known upon the facts of 
the case, would be so great, considering the witnesses 
in such cases; the difficulties of the trial would be so 
greatly increased through the varying testimony; and 
contrary judgments as to the same collision would 
sometimes be so unavoidable, that the result of the 
practice of admitting successive independent suits 
concerning the same collision could hardly fail to dis- 
credit the administration of justice. 

In these respects, collision cases in admiralty con- 
stitute, as it seems to me, a class of cases by them- 
selves, and even if an independent suit for contribu- 
tion after payment would lie, still the court ought for 
the above reasons to encourage, if not absolutely re- 
quire, any such relief to be sought so asto be heard 
and decided with the original cause. 

In common-law actions, doubtless a plaintiff canuot 
ordinarily be compelled to sue a person against his 
will; and as no relief is given by a common-law judg- 
ment between joint defendants, and as a plaintiff may 
collect his claim in full from either judgment debtor, 
such a judgment would be of no benefit to a co-de- 
fendant, and the introduction of co-defendants when 
the liability isseveral, has therefore never prevailed. 
Sawyer v. Chambers, 11 Abb. 110; Webster v. Bond, 9 
Hun, 437. 

But in equity the rule has been otherwise; and that 
court has always had and often exercised the right to 
cause all necessary parties to be brought into the 
cause, at the instance of either party, or of its own 
motion. In equity, a plaintiff is not allowed to en- 
force even legal rights to the prejudice, unnecessarily 
of the defendant. Where the plaintiff has two funds 
legally applicable to his demand, the owner of one of 
them proceeded against may compel aresort first to 
the other fund for satisfaction, if as between the two 
funds, the defendant has an equity to have the other 
first applied to the debt. The Sailor Prince, 1 Ben. 461, 
465; 1 Story Eq., §§ 633, 688; Jngalis v. Morgan, 10 N.Y. 
178, 186, and cases cited. 

The general rule as to parties in equity is that all 
persons interested in the subject-matter of the con- 
troversy, between whom there is any recognized right 
of contribution, are necessary parties. Judge Story, 
in his work on Equity Pleading, repeatedly states this 
general rule. In section 162 he says: 

‘The same principles apply to persons who are af- 
fected by a common charge or burden; for ordinarily, 
they must all be made parties, not only for the pur- 
pose of ascertaining and contesting the right or title 
toit, but also for the purpose, if it should be estab- 
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lished, of a contribution toward its discharge among 
themselves.” 

In section 138 he says: 

‘If the defendants actually before the court may be 
subjected to undue inconvenience, or to danger of 
loss or to future litigation, or to a liability under the 
decree more extensive and direct than if the absent 
parties were before the court, that of itself will, in 
many cases, furnish a sufficient ground to enforce the 
rule of making the absent persons parties.” 

The language of this section is peculiarly applicable 
to the class of cases under consideration. In the case 
of Caldwell v. Taggart, 4 Pet. 190, 202, the general rule 
is laid down thus: 

‘* However numerous the persons interested in the 
subject of a suit, they must all be made parties 
plaintiffs or defendants, in order that a complete 
decree may be made, it being the constant aim 
of a court of equity to do complete justice by embrac- 
ing the whole subject, deciding upon and settling the 
rights of all persons interested in the subject.” 

See also Story v. Livingston, 13 Pet. 359, 375. 

And the same rule formerly applied in equity to joint 
and several contracts. The creditor was required to 
“bring all the debtors before the court, principals as 
well as sureties; for no account taken would be bind- 
ing upon an absent party, and consequently no com- 
plete decree could be made. Besides, the debtors are 
entitled to the assistance of each other in taking the 
accounts, aud when one has paid more than his share 
of the debt, he is entitled to a contribution from him 
who has paid nothing, or less than his share; and by 
making all the debtors parties, the circuity of another 
suit for contribution is thereby avoided.” Pitman 
Prin. & Sure. 125; Story, Eq. PL, § 169; Willard, Kq. 
108. This rule, declared by Lord Hardwicke in Madox 
v. Jackson, 3 Atk. 406, and reaffirmed by Lord Eldon 
in Cockburn v. Thompson, 16 Ves. 326, remained the 
practice in chancery until modified by a rule adopted 
in 1841 (see 1 Craig. & P. 377), and by the Supreme 
Court in the same language in 1845, as rule 51 in equity, 
allowing in these cases a several action. Anger- 
stein vy. Clarke, 3 Swanst. 147; Haywood v. Ovey, 6 
Madd. 113; Bland v. Winter, 1 Sim. & 8. 246; Calvert, 
Parties, 235. 

The general rule in equity, requiring the presence of 
all parties interested, was established for convenience 
iu the administration of justice, Cockburn v. Thomp- 
son, 16 Ves. 326; Wiser v. Blachly, 1 Johns. Ch. 437, 
and the modification of it in cases of joint and several 
contracts was adopted, doubtless, because the reasons 
for it in these cases were not deemed urgent, and be- 
cause in such cases the liability of the several obligors, 
principals or sureties, not being usually in dispute, 


a separate suit for contribution would not or- 
dinarily be attended with any special diffi- 
culties. The exception however’ proves’ the 


general rule, and in all other cases in equity the rule 
is that where there is a common burden to which sev- 
eral ought in equity to contribute, all who are within 
the jurisdiction and solvent must be made parties, for 
the enforcement of contribution and to avoid circuity 
of action. Adams, Eq. 270, and cases cited. 

The same considerations of convenience which led to 
the establishment of the general rule in equity, and 
to its modification in the case of express contracts of 
joint and several liability, would seem to me to require 
this court in collision cases, for the several reasons 
above stated, to administer relief, so far as possible, in 
the same action, rather than to entertain separate 
suits. 

In equity new defendants might be introduced by 
the complainant by an amended or supplemental bill, 
while the ordinary course of a defendant at law seek- 
ing relief as to the same subject-matter against other 





persons not defendants was by a cross-bill in equity, 
filed by himself against the plaintiff, with the addi- 
tional defendants desired. Mitchell v. Lenox, 2 Paige, 
280; Livingston v. Gibbons, 4 Johns. Ch. 94; Enswovth 
v. Lambert, id. 605; McGowan v. Yerks, 6 id. 450; Web- 
ster v. Bond, 9 Hun, 487, 440. 

A cross-libel, filed by the owners of the vessel sued 
against the original libellant in personam, and the 
other vessel in rem, would be analogous to such a 
cross-bill in equity. But this would involve an im- 
proper joinder of parties, under rule 15 of the Supreme 
Court; nor if such a cross-libel were permissible, do I 
perceive in it any advantage over a direct introduction 
of the other vessel into the cause on the petition of the 
one sued, to which there is no rule opposed; and if 
there were two such suits by cross-libel they would be 
heard together and practically consolidated. 

It is questionable whether this court could properly 
compel the libellant, through a stay of proceedings, to 
add another vessel as defendant, considering the decree 
in the case of The Allas; since in that case the District 
Court gave the libellant time to bring in the other vessel 
and only after he bad declined to do so, gave judg- 
ment for half the damages, 4 Ben. 38; yet notwith- 
standing this fact, the Supreme Court held’the libellant 
entitled to recover his whole damage as above stated. 
It is possible no ruling was intended in reference to 
the power to stay proceedings until the libellant should 
bring in the other vessel. Still there are objections to 
any such order against the libellant. He is required to 
verify his libel, and it would be improper to order him 
to amend it, at the instance of the defendant, by a 
statement of facts which he does not believe, and the 
truth of which, as in the present case, he denies. 
Moreover, as the introduction of the additional party 
is for the benefit of the defendant vessel, it should be 
at the trouble and expense of the latter for costs and 
damages, and upon her stipulations to the libellant and 
to the other vessel. 

The proper remedy, which as it seems to me, it is en- 
tirely competent to the court to afford, is to issue pro- 
cess in the original action for the arrest of the other 
vessel upon the petition of the owners of the vessel 
sued, setting forth, with the same particularity as 
would be required in the original libel, the facts show- 
ing the negligence of the other vessel in causing the 
collision by which the libellant had sustained the dam- 
age claimed in the libel. . Such a petition would be, in 
effect, a supplemental libel, though filed by the claim- 
ants; and the claimants of the other vessel arrested 
would be required to make answer thereto as respects 
the damages alleged in the libel, and the cause would 
then proceed to a hearing, and a proper decree be 
made as respects all parties. In such cases there would 
be no question of the jurisdiction of the court as respects 
the other vessel, since that would exist by reason of 
the maritime lien of the libellant upon her, as set 
forth in the petition, and of the pendency of the cause 
claiming the whole damages against the vessel sued 
alone. The legal interest of the latter, in having the 
libellant’s Jien upon the other vessel for the same dam- 
ages enforced for her own protection and partial in- 
demnity in the pending suit, is a sufficient reason why 
the court should issue its process to enforce that lien. 
The question is one of practice merely. In all sub- 
stantial respects this would conform to the ordinary 
course of the admiralty, and would differ only in 
awarding further process upon the petition of a de- 
feadant instead of a libellant. There is no question 
that the court would grant further process for the pur- 
pose of bringing in the other vessel at the instance of 
the libellant, upon an amendment of his libel, showing 
the fault of the second vessel; and there is no reason, 
in the nature of things, why itis not equally compe- 
tent to the court, upon the petition of the defendant, 
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setting forth similar additional facts, to issue similar 
process, when the defendant has a recognized legal 
right and a legal interest to be protected. In a pend- 
ing cause the parties stand equal before the court; 
each should have as much'right as the other to invoke 
any additional process which may be requisite and ex- 
pedient for the due administration of justice in the 
cause, or for the protection of the rights of either. 

I find nothing in the opinion of the Supreme Court 
in the case of Zhe Atlas unfavorable to this application. 
On the contrary, from one passage in the opinion it 
would seem that applications of this kind were an- 
ticipated as the logical result of that decision, aud of 
the other adjudications of the Supreme Court there 
referred to. At page 317,93 U. 8., Clifford, J., says: 
** Nor is it a question in this case whether the party 
served may have process to compel the other wrong- 
doers to appeal and respond to the alleged wrongful 
act;”’ from which it may be inferred that the intro- 
duction of the other vesselon the petition of the 
one sued, was the course of procedure which naturally 
occurred to the mind of that able and experienced ad- 
miralty judge. 

Modern practice in other courts furnishes instances 
of analogous procedure, in introducing new defendants 
at the instance of the defendant sued. All recent 
legislative reforms in the practice of the courts are 
toward simplicity and directness in the modes of re- 
lief; and this has always been the special aim of courts 
of admiralty. 

Under the New York Code of Procedure, although a 
defendant cannot ordinarily bring in another defendant 
in order to obtain relief against him in a common-law 
cause, because a legal action cannot for that purpose 
be turned into an equitable one, Sawyer v. Chambers, 
11 Abb. 110; Webster v. Bond, 9 Hun, 437, it is different 
in equitable actions; and even at law, when an inter- 
pleader is desired, and where a separate bill in chan- 
cery must formerly have been filed by the defendant 
for that purpose, the same relief is now obtained by 
order of the court upon the motion or petition of the 
defendant sued, and the further process of the court is 
issued at the defendant's instance, and the third party 
brought in as defendant. Code, § 820. That practice 
existed also under earlier English statutes: and now 
under the English Judicature Act of 1873, itis provided 
generally (section 24, subd. 3(, that her courts, “and 
every judge thereof, shall have power to grant to any 
defendant, in respect to any equitable estate or right, 
or other matter of equity, * * * allsuch relief re- 
lating to or connected with the original subject of the 
cause or matter, and in like manner claimed against 
any other person, whether already a party to the same 
cause or not, who shall have been duly served with 
notice in writing of such claim, pursuant to any rule 
of court, as might properly have been granted against 
such person if he had been made a defendant to a 
cause duly instituted by the same defendant for the 
like purpose, and every person served with any such 
notice shall thenceforth be deemed a party to such 
cause or matter,” etc. 7 Jacob’s Fisher’s Dig. 10619. 

Under this act orders and rules have been framed 
under which, though they are not as broad as the act 
authorizes, it is the constant practice to introduce 
third persons into a cause by notice and order, at the 
instance of the defendant sued; so that all persons 
liable for the same matter, in whole or in part, may be 
bound by the judgment in a single action, and that 
there may not be independent trials of the same mat- 
ter and possibly conflicting judgments. ‘‘ The inten- 
tion,” says Brett, L. J., in Turner v. Hednesford Gas 
Co., L. R., 3 Exch. Div. 145, 151, is *‘to settle in one 
litigation all questions arising out of the subject-mat- 
ter of the dispute.’’ In Benecke v. Frost, L. R., 1 Q. 
B. Div. 419, 421, Lush, J., says: ‘‘ Undoubtedly one of 





the questions is identical as between the plaintiff and 
defendants, and as between the defendants and Mrs, 
Thew; that is precisely the case in which third parties 
are to be cited so that they may be bound by the de- 
cision in the agtion;’’? and Blackburn, J., adds: ‘* The 
object of the act was not only to prevent the 
same question being litigated twice, but to obviate the 
scandal which sometimes arose by the same question 
being differently decided by different juries.”” In Ex 
parte Smith, L. R., 2 Ch. Div. 51, 54, Mellish, L. J., 
says: *‘ There would be risk of the question being de- 
cided in different ways in the two proceedings (if the 
other party were not brought in) which would produce 
great injustice.” 

A case in the admiralty division is reported in 37 
Law T. Rep. 505, in the case of The Sarpendon. See 
also Wilson’s Judicat. Act, 234 to 251, Ord. 16, rule 
13-22, Ord. 19; Bower v. Hariley, 1 Q. B. Div. 652; 
Dear v. Sworder, 4 Ch. Div. 476; Swansea v. Duncan, 
1Q. B. Div. 644, 649; Padwick v. Scott, 2 Ch. Div. 736, 
742; Hornby v. Cardwell, 8 Q. B. Div. 329; Schneider 
v. Batt, 8 id. 701; Piller vy. Roberts, 21 Ch. Div. 198. In 
Horwell vy. London Omnibus Co., 2 Exch. Div. 365, 
where the defendant was sued at common law for neg- 
ligence in driving an omnibus, a third party alleged to 
be also liable was sought to be introduced asa de- 
fendant under this practice. A majority of the court 
on appeal disallowed it, but on the ground that if the 
third party were found liable along with the defend- 
ant, that ‘‘ would do the defendant no good,”’ because 
at common law there was no contribution between 
them. This, as we have seen, has no application in ad- 
miralty. Inthe case of Hornby v. Cardwell, supra, 
Lord Justice Cotton says, p. 338. ‘‘The combined 
effect of these rules and orders is that a third party, 
when joined as such, becomes a party to the cause, 
with all the liabilities of a party.” 

As I have said above, the form in which relief in 
these cases should be afforded is a question of practice 
merely. Powers as ample as legislation can give are 
conferred by law on the District Court in cases of ad- 
miralty and maritime jurisdiction as to the “forms 
and modes of proceeding,’’ and “such alterations or 
additions thereto as the said courts shall in their dis 
cretion deem expedient,” and ‘‘to regulate the prac- 
tice as shall be fit and necessary for the advancement 
of justice,’ subject only to any existing provisions of 
law or the rules established by the Supreme Court. 
Rev. St., §§ 913, 918; 1 St. at Large, 276; Act 1792, ch. 
36, § 2; id. 335; Act 1793, ch. 22,87; Steam Stone Cutter 
v. Jones, 13 Fed. Rep. 568, 577-581. The words ‘‘ modes 
of proceeding *’ in these acts, says Marshall, C. J., in 
Wayman vy. Southard, 10 Wheat. 32, ‘*‘embrace the 
whole progress of the suit, and every transaction in it.”’ 
The admiralty rules adopted by the Supreme Court do 
not provide for the case here presented; and by rule 
46 the pre-existing powers of the court in such cases 
are expressly recognized and affirmed to regulate its 
practice in admiralty ‘‘in such manner as it shall deem 
most expedient for the due administration of justice.” 
The Zenobiu, 1 Abb. Adm. 48, 52-55; United States v. 
Stevenson, 1 Abb. (U. S.), 495-501: Louisiana v. Nicker- 
son, 2 Low. 310, 314. See also per Bradley, J., in Rey- 
nolds v. Vanderbilt, 5 Morr. Trans. 48, 59, 60; The 
Monte A., 12 Fed. Rep. 331, 336. See also Stoomvaart, 
etc. v. Navigation Co., L. R., 7 App. Cas. 795, 806, 820. 

Holding therefore as I feel bound to do, under the 
decisions of the Supreme Court, that in this class of 
cases a vessel sued alone is entitled to contribution or 
an apportionment of damages as a substantial right as 
against another vessel equally liable, and to some mode 
of relief by which that right may be made available 
and effective, I think relief by further process against 
the other vessel upon the petition of the one sued, as 
above stated, is at once the most expedient, the most 
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direct and the most effectual, while it does not inter- 
fere with any substantial rights of the libellant, nor 
impose upon him any additional burdens, embarrass- 
ments, or obligations on the trial of the cause. If the 
libellant may be subjected to the additional liability of 
an appeal by two defendants instead of one, this con- 
sideration is, it seems to me, quite overborne by the 
far more urgent considerations which require the 
rights of the parties, in this class of cases, to be heard 
and adjudicated in the same cause in accordance with 
the general rule in equity and the practice approved 
by modern legislation. The libellant’s right is not a 
right by any express contract, and it should be ad- 
ministered with due regard to the rights of others: 
and this requires, in the peculiar and exceptional class 
of cases under consideration, that any other vessel 
liable for the same damages should be brought into the 
cause, if application therefor be made. Such applica- 
tion, to avoid embarrassment to the libellant, should 
ordinarily be made before answering, unless the delay 
be excused. 

In the present case, as the question is new, the ap- 
plication will not be denied on the ground of laches; 
but special terms will be imposed, which may be sug- 
gested by the libellant on the settlement, on notice, of 
an order in conformity with this decision. 


CIRCUIT AND DISTRICT 
ABSTRACT. * 


UNITED STATES 
COURT 


THIRD 
PARTIES LITIGANT.—A corporation may be compelled 
to produce its books and papers in evidence, which 
may be necessary and vital to the rights of litigants, 
and considerations of inconvenience must give way to 
the paramount rights of parties to the litigation. In 
Bank of Utica v. Hillard, 5 Cow. 153, where a clerk of 
the bank refused to produce the books, Savage, C. J., 


CORPORATION — PRODUCTION OF BOOKS FOR 


said: *“*The obligation of the witness to produce 
the books upon the duces tecwm depends upon 
the question whether they were in his possession 
or under his control;’’ and the obligation was 
denied because he was a mere clerk of the 
corporation. The same case was before the court 


again, 5 Cow. 419, upon a motion to attach the cashier 
of the bank, who had refused to produce the books 
under the subpeena, and was denied because the bank 
could not be required to produce evidence against it- 
self asa party to the action. Both of these cases, by 
the strongest implication, concede the power to compel 
the production of the books by an officer when the 
corporation is not aparty. Thirty years later the point 
arose again in La Farge v. La Farge Fire dns. Co., 14 
How. 26, upon a motion for an attachment against the 
president of the defendant for refusing to produce its 
books under a subpoena duces tecum and the motion 
was denied upon the authority of the cases in 5 Cow. 
The precedent thus established was recognized inci- 
dentally or directly in several subsequent cases, and 
was assumed to apply whether the corporation was a 
party or not a party to the suit. The question was 
uever considered by the courts of last resort, and was 
put at rest by section 868 of the Code of Civil Proced- 
ure, which expressly conferred the right theretofore 
denied. Notwithstanding these cases, it is believed to 
have been the common practice in this State to subpoena 
officers as witnesses to produce the books of their cor- 
porations in actions between thfrd persons. In other 
States, so far as is known, the right to do so has never 
been controverted. There has been strenuous opposi- 
tion on the part of corporations to the production of 


* Appearing in 15 Federal Reporter. 





their papers and records in suits to which they were 
not parties. The effort of telegraph companies to 
maintain the privacy of their messages is an illustra- 
tion. See Henisler v. Freedman, 2 Pars. Select Cas. 
274; United States v. Babcock, 3 Dill. 566. U.S. Cire. 
Ct., S. D. New York, Feb. 17, 1883. Wertheim v. Con- 
tinental Railway and Trust Co. Opinion by Wal- 
lace, J. 


NATIONAL BANK — RIGHT TO SUE IN FEDERAL 
court. — The act of Congress of July 12, 1882, to en- 
able National banks to extend their corporate exist- 
ence, placed National and other banks, as to their 
right to sue in the Federal courts, on the same foot- 
ing, and consequently a National bank cannot, in vir- 
tue of amere corporate right, sue in such courts. But 
National banks may, like other banks and citizens, sue 
in such courts, whenever the subject-matter of litiga- 
tion involves some element of Federal jurisdiction. 
Thus a suit by a National bank against a county 
treasurer, to enjoin the collection of an excessive tax 
upon its personal property, alleged to be made in viola- 
tion of the act of Congress permitting the State to tax 
National banks, presents a case arising under a law of 
Congress, aud is therefore maintainable in a Federal 


court. U.S. Cire. Ct., S. D. Ohio, March 26, 1883. 
Union National Bank v. Miller. Opinion by Bax- 
ter, J. 


TITLE — EQUITIES AS BETWEEN SUCCESSIVE ASSIGN- 
EES OF CHOSE IN ACTION.—A subsequent bona fide as- 
signee of a chose in action, who fora valuable consid- 
eration, after due inquiry, and without notice of any 
prior assigument, gives immediate notice of the as- 
signment to the debtor, or trustee of the fund, and 
takes possession of the evidences of debt, has a superior 
equity over a prior assignee of the same debt or 
fund, who leaves the evidences of the debt with the as- 
signor, and gives no notice of the assigument to the 
debtor or trustee. According to Muir v. Schenck, 3 
Hill, 228, and Cooper v. Fynmore, 3 Russ. 60, the one 
prior in time would have the prior right. On the other 
hand, the case last cited is overruled in England in 
Dearle v. Hall and Loveridge v. Cooper, 3 Russ. 1, and 
the principle of these cases has been repeatedly 
adopted and approved by the Supreme Court, as shown 
by the cases of Judson y. Corcoran, 17 How. 612, 615; 
by Marshall, C. J., in Hopkirk v. Page, 2 Brock. 20, 41; 
in Spain v. Hamilton’s Adm’r., 1 Wall. 604, and Nat. 
Bank y. Texas, 20 id. 72, 89. In Judson y. Corcoran, 
the court say: ‘‘ There may be cases in which a pur- 
chaser, by sustaining the character of a bona fide as- 
signee, will be ina better situation than the person 
was of whom he bought; as for instance, where the 
purchaser, who alone had made inquiry and given no- 
tice to the debtor, or to a trustee holding the fund, 
(as in this instance), would be preferred over the prior 
purchaser who neglected to give notice of his assign- 
ment and warn others not to buy.’’ In Loveridge v. 
Cooper, 3 Russ. 58, it issaid: ‘*‘ Where personal prop- 
erty is assigned, delivery is necessary to complete the 
transaction, not as between the vendorand the vendee, 
but as to third persons, in order that they may not be 
deceived by apparent possession and ownership re- 
maining in a person, who in fact is not the owner. 
This doctrine is not confined to chattels in possession, 
but extends to choses in action, bonds, ete. In Ryall 
v. Rolles, 1 Ves. Sr. 348, it is expressly applied to bonds, 
simple contract debts, and other choses in action. In 
cases like the present, the act of giving the trustee 
notice isin a certain degree taking possession of the 
fund; itis going as far toward equitable possession 
as it is possible to go; for after notice given, the 
trustee of the fund becomes a trustee for the assignee 
who has given him notice.’’ The principle of all these 
latter cases is that the first purchaser of the chose in 
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action, who neglects to give notice to the debtor, or 
trustee holding the fund, and does not take possession 
of the evidences of the debt, acquires but an imperfect 
title as respects third persons, and by his laches is, ina 
sense, a contributory party to the fraud perpetrated 
by his vendor in the subsequent sale to another pur- 
chaser of the same debt or fund; and where the latter 
has used all due diligence by inquiry and notice, the 
equity of the latter is to be preferred over that of the 
former. 1 Dan. Neg. Inst., §748a. Many of the au- 
thorities upon this general subject are reviewed in Mc- 
Neil v. Tenth Nat. Bank, 46 N. Y. 325. U. 8. Dist. 
Ct., 8. D. New York, March 17, 1883. Matter of Gilles- 
pie. Opinion by Brown, J. 


sactdinsipianilieiemeamen 
TEXAS SUPREME COURT ABSTRACT 

INFANCY — EXECUTION SALE OF INFANTS’ LANDS 
VALID.—A sheriff's sale and deed under an execution 
against av infant, held, to vest a good title in the pur- 
chaser to the land sold. See Tucker v. Brackett, 28 
Tex. 339; Moke v. Brackett, id. 446. In Thacher 
v. Dinsmore, 5 Mass. 299, it was held that an execution 
could issue against the estate of a lunatic. Ex parte 

eighton, 14 Mass. 207, is to the same effect. In Fox 
v. Hatch, 14 Vt. 340, it was decided that an execution 
could run against a married woman. See Charles v. 
Lowenstein, 26 How. Pr. 29, and Moncrief v. Ward, 16 
Ab. Pr. 354, (note). “ Those disabilities arising from 
infancy, from coverture, or from mental infirmities, 
which render persons incapable of being bound by 
their contracts, do not have the effect of excepting any 
person from the control of courts.’’ Freem. Judg., 
§142. ‘It would bea contradiction of terms to say 
hat all persons may be bound by judgments, and then 
declare that some persons are exempted from having 
executions issued against them.’’ Freem. Ec., § 22. 
Femes covert, infants and lunatics, the estates of the 
living and the dead, are all alike comprehended with- 
in the broad and general terms used in the statute. In 
such cases it is not for courts to engraft exceptions 
upon a statute when the law-making power has not 
seen fit todo so. De Leon v. Owen, 3 Tex. 153. In 
Upshur yv. Pace, 15 Tex. 552, this court held that 
minors were not exempt from the penalty of forfeiture 
for failure to return field notes to the general land 
office within a prescribed period of time fixed by a 
statute, because they were not in terms excepted from 
its Operation. In Warfield v. Fox, 53 Penn. St. 382, it 
was held that a general statute of limitations, there 
being in it no express exceptions of such persons, 
bound minors and married women, though not named. 
In Enecking v. Simmons, 28 Wis. 272, it was held that a 
statute authorizing in general terms the foreclosure of 
mortgages by advertisement and sale applied to a case 
where the mortgagor was insane at the time of fore- 
closure. Dwarris lays it down as a general rule of 
construction that infants when not excepted specially 
are bound by all acts of Parliament, except those in- 
flicting corporal punishment, and cites the doctor and 
student as authority. Potter’s Dwarris, 122; Tyman 
v. Walker, 35 Cal. 654; Harrington v. Smith, 28 Wis. 
43. Laughter v. Seele. Opinion by West, J. 
[Decided March 27, 1885.] 


LIMITATION — IMPLIED TRUST. — One obtaining 
property belonging to another without consideration 
becomes chargeable as a trustee, and the statute of 
limitations runs as to such trusts. ‘‘ While the stat- 


ute of limitations may have no application to a tech- 
nical and continuing trust, which is subject to inquiry 
in a court of equity only, and the question arises be- 
tween the trustee and the cestui que trust, yet it does 
apply to a trust, in respect to which there is a 





’ 


remedy at law.’’ Governor v. Woodworth, 63 Ill. 254. 
It has been repeatedly held that a trust raised by im- 
plication of law is within the operation of the statute 
of limitations. In cases of implied, or constructive 
trust, where it is sought for the purpose of maintain- 
ing the remedy to force upon the defendant the char- 
acter of trustee, such courts will apply the same limi- 
tation as provided for actions at law. Beaubien v. 
Beaubein, 24. How. 207; Elmendorf v. Taylor, 10 
Wheat. 152, 177; Sloan v. Graham, 85 Il. 26. See also 
Miller v. McIntyre, 6 Pet. 61; Nimmo v. Stewart, 21 
Ala. 682. Where a person claiming personal property or 
the profits of real estate is turned into a trustee by im- 
plication or by operation of law, the right of action 
by the cestui que trust will, as a general rule, be sub- 
ject to the same limitation asa demand purely legal. 
See Hawley v. Cramer, 4 Conn. 717; Martin v. Bank, 
31 Ala. 115; Ashurst’s Appeal, 60 Penn. St. 290. 
Baker v. Kennedy. Opinion by Walker, P. J. 
(Decided March 20, 1883.] 


REMOVAL OF CAUSE—THAT CORPORATION DE- 
FENDANT, CHARTERED BY UNITED STATES, HAS 
DEFENSE UNDER CHARTER, WHEN NOT GROUND FOR.— 
In an application for a removal to the Federal court by 
a corporation chartered by the United States that it 
has a defense under its act of incorporation, when 
neither the said act nor any of the papers or proceed- 
ings in the cause show that such defense exists or can 
possibly arise upon the trial, is not sufficient to entitle 
the applicant toa removal. The language of the court 
in Railroad Company v. Koontz, 104 U. S. 14, is: 
“That when a sufficient case for removal is made in 
the State court, the rightful jurisdiction of that court 
comes to an end, and no further jurisdiction can be 
had there unless in some form its jurisdiction is re 
stored.”’ In Kern v. Huidekoper, 103 U. S. 485, the 
court say, following the decision of Insurance Co. v. 
Dunn, 19 Wall. 214. “If the cause is removable and 
the statute is complied with, no order of the State 
court for its removal is necessary to confer jurisdic- 
tion on the court of the United States, and no refusal 
of such an order can prevent that jurisdiction from at- 
taching;’’ and further, they say that ‘“‘when the pre- 
requisites for removal have been performed, the para- 
mount law of the land says that the case shall be re- 
moved.”” In Removal Causes, 100 U. 8. 457, the court 
“The petition filed in this case was sufficient in 
form; enough appeared on its face to entitle the pe- 
titioner to his removal;’’ but in another part of the 
opinion they also say: ‘* We fully recognize the princi- 


say: 


ple heretofore asserted in many cases that the State 
court is not required to let go its jurisdiction until a 
case is made which upon its face shows that the peti- 
tion can remove the cause as a matter of right.’’ These 
decisions all leave a discretion with the State court to 
at least pass upon the sufficiency of the case made by 
the petition. They do not require that it should sur- 
render its jurisdiction until a petition complying with 
the provisions of the statute is presented to the court. 
Pech- 
ner, 95 U. S. 185, that ‘‘ the right of removal is statu- 
tory. Before a party can avail himself of it, he must 
show upon the record that his is a case that comes 
within the statute. If he fails in this he has not in 
law shown to the court that it cannot proceed further 
with the cause. 
the court may proceed entil it is judicially informed 
that its power over the cause issuspended.”’ Texas & 
Pacific Railway Co. v. Me Allister. Opinion by 
Willie, C. J. 

[Decided May 1, 1883.] 


And it was expressly held in Insurance Co. vy. 


Having once acquired jurisdiction, 
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EASEMENT — RIGHT TO COLLECT WATER AND DIS- 
CHARGE ON ANGTHER’S LAND — RAILROAD. — De- 
fendant, the manager ofa railroad, claimed the right to 
collect water in a ditch and discharge it upon the lands 
of a plaintiff where it had not been accustomed to 
flow, on the ground that it was necessary to the proper 
construction and maintenance of the railroad. Held, 
that if the right existed it constituted an easement to 
which plaintiff's land was subject. As between the 
owners of contiguous estates, it is settled in this Com- 
monwealth that the right of an owner of land to oc- 
cupy and improve it as he may see fit, either by erect- 
ing structures or by jehanging the surface, is not re- 
stricted by the fact that such use of his own land will 
cause surface water to flow over adjoining lands in 
greater quantities or in other directions than it was 
accustomed to flow. If by this use the adjoining land 
is damaged, it is damnum absque injuria. Gannon v. 
Hargadon, 10 Allen, 106. This right exists in the 
owner by virtue of his dominion over his own soil, 
and not by virtue of any easement or servitude over 
the lower land. That this isso is clear from the fact 
that the adjoining owner may himself erect such 
structures or take such measures as he sees fit on his 
own land to divert the surface water and prevent its 
flowing upon bis land, and in so doing he does not 
violate or obstruct any easement of the owner whose 
land is of a higher level. Bates v. Smith, 100 Mass, 
181. See Parks v. Newburyport, 10 Gray, 28. But 
there is the well settled distinction, that although a 
man may make any fit use of his own land} which he 
deems best, and will not be responsible for any dam- 
ages caused by the natural flow of the surface water 
incident thereto, yet he has not the right to collect the 
surface water ou his own land into a ditch, culvert or 
other artificial channel and discharge it upon the 
lower land to ‘its injury. And if be does this, and 
continues it adversely under a claim of right ‘for more 
than twenty years, he thereby acquires a right which is 
inthe nature of a servitude or easement upon the 
lower land. White v. Chapin, 12 Allen, 516; Curtis v. 
Eastern R. Co., 14 id. 55, and 98 Mass. 428. As _ be- 
tween adjoining land owners, therefore, if one owner 
thus discharged water through an artificial channel 
upon the lower land of the other and if he claimed 
the right to do so, either by grant or prescription, the 
right to An easement would be concerned in the case. 
Ratlike v. Gardner. Opinion by Morton, C. J. 

SUNDAY — NEGLIGENT AND MALICIOUS INJURY TO 
ONE TRAVELLING ON IN BOAT — MASTER AND SERVANT 
— LIABILITY FOR SERVANT’S ACTS.—(1) Wherea plaint 
iff who was sailing his yacht on Sunday in violation of 
the statute was run into by the steamboat of defend- 
ant, he cannot recover if defendant was negligent. 
Where the illegal act of a plaintiff contributes to the 
injury he cannot recover, but if that act was independ. 
ent of the injury he is not thereby precluded from re- 
covering though at the time he was violating the law. 
Mc Grath v. Merwin, 112 Mass. 467; Lyons v. De. 
Sotelle, 124 id. 387. The illegal act, though contempo- 
raneous is then aj}condition merely, and not a con- 
tributory cause of the injury. White v. Lang, 128 
Mass. 598. There is no distinction between,travellers in 
boats and those in vehicles in the highway. In case 
the injury was caused by the malice of defendant, al- 
though the plaintiff was in violation of the law forbid- 
ding travelling upon the Lord’s day, his title to an ac- 
tion would be independent of his unlawful act. He 
would not thereby forfeit the general protection of 
the law, and the injury in such supposed case would 





proceed solely from the wrongful act of the defendant. 
Kidder v. Dunstable, 11 Gray, 342; Damon v. Scituate, 
119 Mass. 66; Smith v. Conway, 121 id. 216. (2) And 
in a case when the boat was in charge of defendant’s 
servants in defendant’s regular business, defendant 
would be liable for a wanton and malicious act of the 
servants Within the general scope of its business. 
There are respectable authorities, such as Richmond 
Co. v. Vanderbilt, 1 Hill, 480, and Wright v. Wilcox, 
19 Wend. 343, which hold that when the acts of a ser- 
vant are willful, the waster is not responsible, even if 
they are done in the performance of his business, be- 
cause such willful acts are held to be a departure from 
the master’s business. These with many other au- 
thorities were carefully cousidered in Howe v. New- 
march, 12 Allen, 49, and it was there held that if the 
act of the servant was ‘‘done in the execution of the 
authority given him by the master, and for the pur- 
pose of performing what the master directed, the 
master will be responsible, whether the wrong done 
be occasioned by negligence or by a wanton and reck- 
less purpose to accomplish the master’s business in an 
unlawful manner.’ That case has been since repeat- 
edly recognized, and seems to express the true rule 
upon the subject to which it relates. Ramsden v. 
Boston & Albany R. Co., 104 Mass. 117; Levi v. Brooks, 
121 id. 501; George v. Gobey, 128 id. 289. Wallace v. 
Merrimac River Navigation Co. Opinion by De- 
vens, J. 


WATER — EASEMENT TO MAINTAIN AQUEDUCT. — A 
grant toa company of the right to construct and re- 
pairan aqueduct across lands of grantor, held to give 
the right and privilege of laying a line of pipes across 
the land in such direction as was convenient; but hav- 
ing located the aqeduct, the company had not the 
right afterward to change the location and carry it 
across other parts of the land. Jennison v. Walker, 
11 Gray, 423; Chandler v. Jamaica Pond Aqueduct, 
125 Mass. 544. Marsh v. Haverhill Aqueduct Co. Opin- 
ion by Morton, C. J. 


——__ > — 


PENNSYLVANIA SUPREME COURT 


ABSTRACT. 





LIMITATION — ATTORNEY'S CLAIM £OR SERVICE.— 
The statute of limitations does not begin to run 
against the claim of an attorney for professional ser- 
vices so long as the debt which he seeks to recover for 
his client remains unpaid. Foster vy. Jack, 4 Watts, 
334. It runs against such claim as soon as the ser- 
vices are finished, and the relation of attorney in a 
litigated case will not prevent the claim for services 
generally from being barred by the statute, though it 
may be for services rendered in aud during the pro- 
gress of that particular case. ‘‘Services rendered in 
any stage of the conduct of a single suit may well be 
regarded as rendered in pursuance of the same con- 
tract ; but advice or services at different times and re- 
specting various matters cannot.’’ Where un attorney 
advises or renders services respecting some matters of 
business, it does not prevent the statute from run- 
ning against his claim for other finished services. Hale 
v. Ard, 48 Penn. St. 22. The doctrine of that case ac- 
cords with Lichty v. Hugues, 55 Penn. St. 334, for 
Hugues’ claim was for services in a single suit. os- 
grove v. Golden. Opinion by Trunkey, J. 

[Decided Dec. 30, 1882.] 


MALICIOUS PROSECUTION—ADVICE OF JUSTICE OF 
PEACE NO DEFENSE.—The advice of a justice of the 
peace to institute a prosecution is inadmisible to pro- 
tect a defendant in an action for malicious prosecu- 
tion. To maintain an action for malicious prosecu- 





THE ALBANY 








LAW JOURNAL. 








tion the plaintiff must prove the prosecution to have 


been made without probable cause, aud that the 
prosecutor was actuated by malice toward the 
plaintiff. Malice may be inferred from the want of 


probable cause; but if there be probable cause, it mat- 
ters not that the prosecution be malicious. If the act 
be lawful, the motives of the prosecutor will not be 
inquired into. Whether certain facts constitute prob- 
able cause must be determined by the court; but 
whether such alleged facts exist, is for the jury to 
find. When a prosecutor fully and fairly submits to 
his counsel learned in the law all the facts which he 
knows are capable of proof, and is advised that they 
are sufficient to sustain a prosecution, and acting in 
good faith on that opinion, does institute the prosecu- 
tion, he is not liable to an action for malicious pros- 


ecution, although the opinion be erroneous. The 
advice of acommitting magistrate has not the same 


effect. Justices of the peace are not required to be 
learned in the law. In fact, generally through the 
State,they are not. They are not qualified by a course 
of study to give advice on questions of law. They do 
not pursue it asa profession. They are not charged with 
the duty of advising any personto commence a prose- 
cution. They ought not toact as attorney or agent 
for one in regard to a prosecution he is about to insti- 
tute before them. Their duties are judicial. They 
may in the discharge thereof reduce the substance of 
the complaint to writing in the form of an informa- 
tion of the prosecutor. Then they judicially deter- 
mine whether the facts therein averred be suflicient to 
justify the issuing of a warrant. An educated busi- 
ness man may be much better qualified than many in- 
experienced justices of the peace to advise as tothe 
law, yet the advice of such aperson has never been 
held to protect against damages for a malicious prose- 
cution. The conclusion is not in conflict with any de- 
cision of this court. Itis the logical sequence of the 
rule declared in Walter v. In 
that case the prosecutor had acted under the advice 
of a member of the bar. The protecting power of the 
rule extends no further than the advice of one learned 
inthe law. In anaction for malicious prosecution 
the defendant cannot be permitted to prove that he 
acted under the advice of a magistrate. Straus v. 
Young, 36 Md. 246; Olmstead v. Partridge, 82 Mass. 
381. Brobst v. Ruff. Opinion by Mercur, J. 
[Decided Oct. 2, 1882.] 

SURETYSHIP—PASSIVE NEGLECT OF CREDITOR TO 
ENFORCE SECURITY DOES NOT RELEASE SURETY.—The 
neglect of a creditor to revive a judgment will not dis- 


Sample, 1 Causey, 275. 


charge a surety. In United States v. Simpson, 3 Penn. 
St. 437, it was held that when the judgment creditor 
suffered the lien of the judgment to expire without 
revival, the surety was not discharged. Gibson, C. J., 
said: ‘The rule well settled that mere forbear- 
ance, however prejudicial to the surety, will not dis- 
charge him. It is his peculiar business to judge of the 
danger to be apprehended from delay, and to quicken 
the creditor, where the occasion requires it, in the 
way known to the law, in default of which the loss in- 
curred is necessarily to be attributed to his own 
supineness.”’ In Mundorf vy. Singer, 5 W. 172, it was 
held that if an obligee in a bond obtain a judgment 
against the principal,and suffer it to remain without re- 
vival until the lien on his lands lost, and after. 
ward sue the surety on the same bond, the latter can- 
not avail himself of the negligence of the plaintiff asa 
defense. This principle has been followed in many 
cases, among which the latest is that of Winton v. 
Little, 13 Norr. 64, in which Trunkey, J., says: *‘Mere 
forbearance, however prejudicial to the surety, will 
not discharge him. This rule applies where a creditor 


Is 


be 


suffers a judgment to lose its lien for want of revival 
against the principal debtor, and thereby subsequent 


creditors are enabled to take the land.”’ 
peal. Opinion by Green, J. 
(Decided March 19, 1883. ] 


TRUST—FREE FROM LIABILITY FOR BENEFICIARY’S 
DEBTS NOT LIABLE FOR ALIMONY.—A testator de- 
vised property in trust for his son and provided that 
its income should be for his sole seperate and exclu- 
sive use and benefit, ‘‘so that the same shall not be in 
any manner pledged, appropriated, disposed of, or 
parted with by anticipation, or before the same shall 
have accrued and became payable, nor be subject to 
execution, attachment, or sequestration for any debts 
or liabilities whatever.’’ Held, that the income was 
not liable for alimony. An unbroken line of cases from 
Fisher v. Taylor, 2 Rawle, 33, down to Overman’s Ap- 
peal, 7 Norris, 276, has settled the law in this Com- 
monwealth that afather may, by creating a trust in 
proper form, provide for ason without exposing his 
bounty to the debts or improvidence of the benefic- 
iary. Whether the judgment be for a breach of con- 
tract or fora tort matters not. The testator here 
recognized no such distinction. He impressed on the 
fund exemption from all kinds of legal process against 
the trustee, not only for debts, but also for “ all lia- 
bilities whatever.’’ Language broader and more com. 
prehensive could not be used. The testator made no 
distinction between the character of the obligations. 
He designed to cover all, legal, equitable, and moral. 
Thackasa vy. Jfintzer. Opinion by Mercur, J. 
(Decided Oct. 2, 1882.] 


Kindt’s Ap- 


—__ > __—. 


SUPREME COURT 


MISSOURI ABSTRACT.* 

CONVERSION—SALE ON TRIAL—VENDOR'S REMEDIES 
ON CONTRACT.—Plaintiff sold defendant a machine 
with warranty, to be paid for if upon trial it proved to 
be as warranted. After trying it, defendant declined 
to take it, and so notified plaintiff, but continued to 
use it for some days. Hethen offered to return it to 
plaintiff, but plaintiff refused to receive it, and there- 
upon defendant left it on the’ sidewalk in front of 
plaintiff's store-room. Held, that these facts would 
not sustain an action for conversion. If the machine 
was really what it was warranted to be, plaintiffs 
remedy was by action on the contract for the purchase- 
price, if not he could still have recovered for the use 
of the machine after defendant gave notice that he 
would not take it. McCormack v. Gilliland. Opinion 
by Hough, J. 

INFANCY—FATHER’S RIGHT TO CUSTODY—CHILD’S 
WELFARE.—(1) In a contest for the possession of the 
person of a minor child, the welfare of the chiid is 
always the controlling consideration with the courts. 
If the contest is by a father seeking to regain his child, 
as he is its natural guardian and as such entitled to 
the custody of its person, it will be awarded to him, 
unless he is shown to be, for some reason, unfit or in- 
competent to take charge of the child, or unless 
the welfare of the child, for some special or ex 
traordinary reason, demands a different disposi- 
tion. Schouler Domestic Relations, 342, 343; Hurd 
Hab. Corp. 461; Rust v. VanVacter, 9 W. Va. 600; 
Com. v. Briggs, 16 Pick. 203; Barry v. Mercein, 3 Hill, 
399; Ordronaux v. Chegaray, 1s Wend. 687; Rex v. De 
Manneville, 5 East, 221; Herrick v. Richardson, 40 N. 
H. 272; Baird v. Baird, 18 N. J. Eq. 195; Paine v. 
-aine, 4 Humph. 523; Johnson v. Terry, 34 Conn. 263; 
Mayne v. Baldwin, 1 Halst. Ch. 454; distinguishing 
Pool v. Gott, 14 L. R. 269. (2) By the common law, a 
father cannot irrevocably divest himself of his right 
and duty to have the custody of his child. They spring 


*To appear in 76 Missouri Reports. 
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from the law of nature, and public policy, for the good 
of society, will not permit him to abandon them. 
Matter of Scarritt. Opinion by Ray, J. 


MALICIOUS PROSECUTION — TWO INDICTMENTS — 
WHEN AND WHERE NOT SEPARATE CAUSES OF ACTION— 
WHEN MALICE QUESTION OF LAW—ADVICE OF COUNSEL 
—GOOD FAITH.—(1) When twoindictments are found 
for the same offense, and the second is preferred solely 
on account of some formal defect in the first, and the 
first is thereby suspended and is quashed, no action 
for malicious prosecution can be based upon the order 
of the court discharging the prisoner from the first. 
Even if the first be quashed before the second is found, 
if the court commits or recognizes the prisoner to 
answer a new indictment, such new indictment could 
not be regarded as the institution of a new prosecu- 
tion, but as a continuation of the proceedings under 
the first indictment. Bacon v. Towne, 4 Cush. 217. (2) 
In an action for malicious prosecution it should not be 
left to the jury to determine what facts will warrant 
the inference of malice. This is aquestion of law for 
the court. The proper way is to instruct the jury 
what facts, if found by them, will warrant the infer- 
ence. (3) The discharge of the prisoner by the com- 
mitting magistrate is prima facie evidence of want of 
probable cause, although counsel may have advised 
that he was criminally liable; and although the pros- 
ecutor may have communicated to counsel all the facts 
and circumstances bearing upon the guilt or innocence 
of the prisoner, which he knew or by reasonable dili- 
gence could have ascertained, yet if notwithstanding 
the advice of counsel he believed that the prosecution 
must fail, and was actuated not simply by angry pas- 
sions or hostile feelings, but by a desire to injure and 
wrong the prisoner, he cannot be said to have con- 
sulted counsel in good faith, and a jury will be war- 
ranted in finding that the prosecution is malicious. 
Sharpe v. Johnston. Opinion by Hough, J. 

PUBLIC OFFICERS—THEIR COMPENSATION.—The right 
of a public officer to compensation for his services is 
derived from the statute. Unless that gives it, he 
must perform his duties without compensation. Gum- 
mon v. Lafayette County. Opinion by Henry, J. 


SURETYSHIP— OFFICIAL BOND — OBLIGATION CON- 
FINED TO EXPRESS TERMS.—Under the charter of the 
city of H. the marshal was required to give bond ina 
sum not exceeding $2,000 ‘‘for the faithful perform- 
auce of his duties as city marshal.’”’ The marshal was 
also maue ex-officio collector, and required to give such 
bond as the city council should direct. A bond for 
the sum of $3,000, after reciting that one P. had been 
elected marshal of the city of H., provided that P. 
should discharge all the duties of said office and should 
pay over to the proper persons and the city of H. *‘all 
moneys and effects to them or her in anywise belong- 
ing or pertaining that may come into his hands.” P. 
collected a large amount of city taxes which he failed 
to pay over. Held, that the sureties on this bond 
were not liable. The obligations of sureties are strictly 
construed, and the fact that the bond was for $1,000 in 
excess of the amount required of the marshal did not 
extend the liability of the sureties. Cily of Harrison~ 
ville v. Porter. Opinion by Hough, C. J. 


CARRiER—OF LIVE STOCK—SPECIAL CONTRACT.—The 
liability of carriers of live stock may be limited by a 
special contract, whereby the shipper agrees that his 
claim for damages under the contract, if any, shall be 
made in writing to the general freight agent of the car- 
rier within five days after the live stock shall have been 
unloaded or delivered at the point of destination, 
Citing Rice v. K. P. Ry. Co., 68 Mo. 314. Dawson v. 
St. Louis, Kansas City & Northern Ry. Co. Opinion by 
Norton, J. 





CRIMINAL LAW. 

EVIDENCE— CONDUCT OF PARTY AFTER ARREST.— 
In acriminal action, testimony to prove the conduct, 
flight and recapture of the defendant immediately 
after his arrest, held admissible. Itis the animus with 
which an act is done which constitutes its crimin- 
ality. There must be a joint union of act and inten- 
tion in every crime, and the intention, like the act 
may be proved by direct or indirect evidence of the 
circumstances counected with the crime. Hence the 
conduct of a party before and after the principal fact 
in issue is admissible, not asa part of the res geste, 
but as a circumstance connected with the act indicat- 
ing the guilty intent. People v. Strong, 46 Cal. 302; 
People v. Stanley, 47 id. 114; People v. Collins, 48 id. 
207 3 People V. Wong Ah Ngow, 54 id. 151; Fox v. 
People, 95 Lil. 71; Cummings v. People, 42 Mich. 142; 
Mathews vy. State, 9 Tex. App. 138. California Supreme 
Court, February 16, 1883. People of California v. 
Welsh. Opinion by McKee, J. 


LARCENY — CONVERSION OF MONEY INTRUSTED FOR 
CHANGING — PLEADING.—(1) If the owner of goods al- 
leged to have been stolen parts with both the posses- 
sion and the title to the goods to the alleged thief, 
then neither the taking nor the conversion is feloni- 
ous. It can but amount to afraud. If however the 
owner parts with the possession voluntarily, but does 
not part with the title, expecting and intending that 
the same thing shail be returned to him, or that it 
shall be disposed of on his account, or ina particular 
way, as directed or agreed upon, for his benefit, then 
the goods may be feloniously converted by the bailee, 
so as to relate back and make the taking and conver- 
sion a larceny. On the trial of a person on an indict- 
ment for larceny, the facts, as shown by the prosecu~ 
tion, were that one C. entered a place of business kept 
by one F., to make a purchase, and procured the 
article desired. The buyer, not having the exact 
amount of money with which to pay for the article 
purchased, handed the proprietor a twenty dollar gold 
coin for the purpose of making ** change.’’ The pro- 
prietor on looking over his money on hand, said he 
could not “‘change”’ it, and thereupon pushed the 
coin toward the accused, who was standing near, and 
requested him to go and get the coin ** changed.”’ The 
accused took the coin, left the room, and never re- 
turned or accounted for the coiu. It was held these 
facts made a case under the indictment. (2) Under 
the facts given, the property in the coin was properly 
laid in the indictment as being in C., the buyer. In an 
indictment for larceny, the property alleged to have 
been stolen may be laid as being the property of the 
real owner, or of any person having a special property 
in itas bailee. Butin this case no title passed from 
C., the buyer, to either F.. the proprietor, or to the 
accused. It may be however that if the property had 
been alleged to bein F., the proprietor, the accused 
could not have objected to his title, but that would 
furnish no objection to the property being alleged in 
the real owner. Illinois Sup. Ct., November 20, 1882. 
Murphy v. People of Jlinois. Opinion by Scholfield, J. 
(105 Ill.) 


MURDER—QUESTION OF FACT—THREATS—EVIDENCE 
—CHARACTER OF DECEASED.—(1) Whenever death is 
caused by the use of a deadly weapon, it must be for 
tbe jury to say, under the evidenee, whether there ex- 
isted ‘‘a willful, deliberate and premeditated intention 
to take the life of the deceased.’”’ (2) General threats 
to kill somebody are admissible as evidence of an in- 
tention to pick a quarrel aud kill somebody. Such 
was the case in Hopkins v. Commonwealth, 14 Wright, 
9. But threats against a particular person with whom 
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the accused had a quarrel ought not to have any 
weight with a jury as to the malice or intention to kill 
another person with whom, at the time, he had’ no 
quarrel, and whom afterward, in a scuffle, he killed. 
State v. Smalley, 50 Derm. 736; Ogeltree v. State, 25 
Ala. 693. (3) Evidence that deceased was a man of 
quarrelsome disposition, held admissible in this case. 
As a general rule, undoubtedly such evidence is inad- 
missible. But where it appears that the defendant 
and the deceased were on terms of intimacy, and the 
killing took place in a sudden scuffle, in which there 
was evidence that the deceased made an assault on the 
defendant, if be did not actually strike him, it is ad- 
missible as evidence that the dofendant may have 
cousidered himself as in some danger, and had resort 
to the weapon, not to kill, but disable his assailant. 
tippy v. State, 2 Head, 217; Franklin v. State, 29 
Ala. 14; People v. Lamb, 54 Barb. 342; 8. C., 2 Keyes, 
369; Raynolds v. People, 17 Abb. 413. Pennsylvania 
Supreme Court, November 20, 1882. Abernethy v. 
Commonwealth of Pennsylvania. Opinion by Shars- 
wood, C,. J. 


MURDER—JUSTIFIABLE HOMICIDE—SELF DEFENSE. 
—A charge upon a trial of murder as follows: “If 
you believe beyond a reasonable doubt, from the evi- 
dence, that the defendant killed the deceased, then to 
render said killing justifiable it must appear that the 
defendant was wholly without fau.t imputable to him 
by law in bringing about or commencing the difficulty 
in which the mortal wound was given,’’ held correct. 
See People Vv. Lamb, 17 Cal. 323; People Vv. Travis, 56 
id. 254. The apprehension of danger to lifeor limb 
which justifies a man for taking the life of another 
must be an honest one—one that is well grounded, 
and must arise out of a reasonable cause; but a cause 
which originates in the fault of the person himself—in 
a quarrel which he has provoked, or in a danger which 
he has voluntarily brought upon himself, by his own 
misconduct, cannot be considered reasonable or suf 
ficient in law to support a well-grounded apprehension 
ofimminent danger to his person. Error of appre 
hension the law overlooks when a man is called upon 
to act on appearances; but it does not overlook dis- 
honesty of apprehension. Hence a real or apparent 
necessity brought about by the design, contrivance, or 
fault of the defendant, cannot be availed of as a de- 
fense forthe commission of acrime. Stewart v. State, 1 
Ohio St.66; State v. Neeley,20 Lowa,109; Roach vy. State, 
34 Ga. 78; Eiland v. State, 52 Ala. Evans vy. 
State, 44 Miss. 762; Gainey v. People, 97 Ll. 271. 
Supreme Court of California, December 12, 1882. 
People of California vy. Westlake. Opinion by Mc- 
Kee, J. 


oy). 
Ose} 


——__»—___—_ 
RECENT ENGLISH DECISIONS. 


CONFLICT OF LAW—IN RESPECT TO CONVEYANCES — 
AS TO LAND LEX LOCI GOVERNS-—-RIGHT OF SHOOTING. 
—The defendant became tenant to the plaintiff ofa 
lodge, and of the exclusive right of shooting over 
10,500 acres of moorland in Scotland under a lease for 
three years, containing a stipulation to leave a good 
breeding stock of grouse upon the ground at the ter- 
mination thereof. In an action for damages for 
breach of this stipulation the defendant pleaded (inter 
alia) that he became tenant under an instrument in 
writing, but not under seal, and that by such instru- 
ment the right of shooting was not granted as appur- 
tenant to the lodge. The plaintiff replied that the 
right of shooting was over land situate in Scotland, 
and that the law of Scotland, and not the law of 
England, governed the nature of the right and the 





mode of conveying it, that by thelaw of Scotland an 
instrument under seal is not necessary for the con- 
veyance of such a right, and that the instrument hay- 
ing been followed by possession thereunder, was in all] 
respects binding and effectual. The defendant re- 
joined that the instrument was made and signed in 
England, and within the jurisdiction of the court, and 
by and between then domiciled in 
England, and within the jurisdiction of the court, 
and that therefore the law of Scotland did not govern 
the nature of the right or the mode of conveying it. 
On demurrer thereto, held, that the provision of the 
law of England, thata right of shooting can only be 
conveyed by an instrument under seal, is part of the 
lex loci and not of the lex fori, that by the lex fori of 
England the law of Scotland governed the case, and 
that the demurrer must be allowed. Q. B. D., Feb. 20, 
1883. Adams v. Clutterbuck. Opinion by Cave, J. 48 
L. T. Rep. (N. 8.) 614. 


Englishmen 


WATER—INJUNCTION TO RESTRAIN POLLUTION BY 
SEWAGE.—An injunction will lie against a sanitary 
authority to restrain them from permitting a natural 
watercourse to be polluted by sewage, discharged ata 
point within their district, when the sanitury author- 
common law or by statute to 
secure the cessation of the nuisance without con- 
structing anew system of drainage, and without re- 
sorting to any legal proceedings to obtain an injunc- 
tion on their own part. Ch. Div., May 8, 1883. 
Charles v. Finchley Local Board. 48 L. T. Rep. (N. 


S.) 569. 


ity has power either at 


EASMENT—ASTO SEWAGE AND DRAINAGE NOT IM 
PLIED.—S., whilst owner of certain adjoining premises, 
A. and B., laid down a four-inch pipe to carry surface 
water from A. a bigh 
way. This pipe ran into another pipe, which passed 
under into the sewer. A socket joint 
was placed midway in the four-inch pipe, but this was 
not at the time connected with any other drain. In 
1877 8S. sold B. to the respondent, and some days after- 
ward the appellant purchased A. The conditions of 
sale in each case provided that the sale was subject to 
all existing easements. There was no express reserva 
tion of aright of drainage in the conveyance to the 
respondent. The appellant subsequently connected 
the soil pipe of a water closet on A. withthe socket 
joint inthe four-inch pipe, and at the same time laid 
down a larger pipe ice of the latter. The re- 
ypped the flow of all drainage 
hisown. In an action by 
the appellant for damag injunction. eld, 
by the Court of Appeal (ailirming the decision of 
Lopes, J.), that the appellant was not entitled to send 
sewage through respondent's premises, 
inasmuch as no easement of that nature existed at the 
time of the severance of the properties and there was 
then no junction by means of which sewage could 
pass into the pipe, although 8. might have contem- 
plated using the socket joint to make a connection for 
this purpose. Compton y. Richards, 1 Price, 27, dis- 
tinguished. Ct. of App., Dec. 1, 1882. 
Froughton. Opinions by Baggallay and 
Lindley, L.JJ. 48 L. T. Rep. (N. 8.) 508. 


to a main sewer running along 


3., and thence 


spondent th 
from appeliant’s pipe 


reupon st¢ 
into 


sand an 


the pipe on 


Watson v. 


Brett, and 


PRIVILEGE—TRUSTEE AND CESTUL QUE rrust.—No 


privilege can be claimed by a trustee, as aguinst his 


cestui que trusl, for letters passing between the trustee 


and his solicitor relating to the action 
brought. Ch. Div., 


Opinion by Fry, J. 


trust, before 
Jan. 27, 1883. Matter of Mason. 
i8 L. T. Rep. (N. 8.) 631, 
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ATTORNEY—LIEN ON PAPERS—PROBATE LAW.— A 
solicitor who has formerly acted for all parties in an 
administration action, but has oeen discharged, can- 
not use his lien soas to embarrass the proceedings by 
keeping papers belonging to the estate under adminis- 
tration, in order to obtain payment of his bill of costs. 
Belaney v. French, 29 L. T. Rep. (N. S.) 706; L. Rep. 8 
Ch. 918, followed. Ch. Div., March 17, 1883. Matter cf 
Boughton. Opinion by Fry, J. (48 L. T. Rep. (N. 
S.) 413. 


EVIDENCE—PRESUMPTION OF LEGITIMATE BIRTH— 
PROOF OF ILLEGITIMACY.—Although the illegitimacy 
of a child which must have been begotten after a sep- 
aration between husband and wife is not sufficiently 
proved by the mere fact that the wife has been living 
in adulterous intercourse with another man; when 
this fact is supplemented by corroborative evidence of 
family reputation that the child was the offspring of 
the adulterous union, and the social position of the 
parties is such as to render access on the part of the 
husband extremely improbable, although there is no 
precise evidence that the husband lived at a distance, 
the presumption of legitimacy is sufficiently rebutted. 
A husband and wife had separated in consequence of 
having been turned out of their home under an execu- 
tion for rent, andthe wife went to live with another 
man. She was entitled to property of some amount, 
her husband was a druggist, and the man with whom 
she went to reside a yeoman of the guard. A child 
was born during the life-time of the husband, and the 
only evidence as to his place of residence at the time 
was that he died a year or two later at an address near 
Regent's Park, the wife’s residence being at Bromp- 
ton. The child was baptized as the child of the wife 
and the man with whom she was then living, and there 
was strong evidence of reputation inthe family that 
the child was the child of the adulterous connection. 
Held, that this evidence was suflicient to rebut the 
presumption of legitimacy, and the child must be ex- 
cluded from participation in a fund divisible amongst 
the lawful children of the wife. Reg. v. Mansfield, 1 
Q. B. 444, distinguished. In Banbury Peerage case, 1 
Sim. & St. 153, in the House of Lords, the law, as sub 
sequently recognized by the House of Lords in Mor- 
ris v. Davies, 5 Cl. & Fin. 251, is thus stated: That 
when husband and wife have opportunities of access 
the presumption of legitimacy may be rebutted by 
circumstances inducing a contrary presumption, and 
that non-access or nou-generating access may be 
proved by means of such legal evidence as is admis- 
sible in every other case in which a physical fact has to 
be proved. The question to be decided in this case is 
whether the evidence is sufficient to rebut that pre- 
sumption. In Reg. v. The Inhabitants of Mansfield, 
1 Q. B. 444, the facts were thata woman was deserted 
by her husband, who then lived with another woman. 
Some years afterward she went through the ceremony 
of marriage with another man, and subsequently had 
two children, and some years after that she again co- 
habited with her husband fora short time, who again 
deserted her. The Court of Queen’s Bench deter- 
mined that the non-access of the husband might be 
proved by circumstances, ‘* one of which,” it was said, 
“certainly is adulterous intercourse between the hus- 
band or wife and another party; but here the whole 
proof consists of that single fact. We are not told 
what the husband was doing or where residing at the 
time when the children in question were begotten.” 
And another of the learned judges said that during 
any part of the time he might have been living next 
door to his wife. In that case the woman wasa pau- 
per, and the parties were apparently ina low class of 
life, circumstances which must be taken into consid- 
eration in determining whether the presumption was 





rebutted. Ch. Div., March 17, 1885. Hawes v. Draiger. 
Opinion by Kay, J. (48 L. T. Rep. [N. S8.] 218.) 

PROBATE LAW—RESIDUE—LAPSED BEQUESTS—REAL 
ESTATE.—The Jaw as to personal property is substanti- 
ally the same, so far as regards gifts of residue, as the 
law relating to real estate, and therefore not only 
lapsed bequests, but bequests which have failed by 
reason of their invalidity, will fall inte the residue. A 
testatrix gave to B. all her personal property except a 
certain wharf which she had bequeathed to A., charged 
with annuities and mortgage debts. The gift of the 
wharf having failed through the invalidity of the lim- 
itations thereof. IJ/eld (affirming the decision of Fry, 
J., 45 L. TI. Rep. (IN. 8.] 524), that the wharf became 
part of the residue. Wainman v. Field, Kay, 507, dis- 
tinguished. Ct. of App., Feb. 13, 1883. Matter of 
Blight. Opinion by Jessel, M. R., and Lindley, L. J. 
(48 L. T. Rep. [N. S.] 543.) 

SALE—OF REAL ESTATE—GOOD TITLE MAY BE IN- 
SISTED UPON.—Where a contract for sale is silent as to 
the title which is to be shown, the right which by im- 
plication of law the purchaser has toa good title may 
be rebutted by evidence that the purchaser had notice 
before the contract thatthe vendor could not givea 
good title. If however the contract expressly pro- 
vides that a good title shall be shown, then any notice 
by the vendor which is inconsistent with such a con- 
tract is unavailing to deprive the purchaser of his 
right to insist upon a good title. In applying the doc- 
trine of waiver as between vendor and purchaser, a 
distinction is to be observed between the case of a 
contract providing that a good title shall be shown, 
and that possession may be taken before completion, 
and the case of a purchaser taking possession without 
any express stipulation in that behalf. There is also 
a broad distinction to be observed between cases where 
there are objections to the tithe which to the knowl- 
edge of the purchaserare capable of being removed, 
and cases where the objections are incurable. Ch. 
Div., April 7, 1883. atter of Gloag. Opinion by Fry, 
J. (48L. T. Rep. [N. 5.] 629. 


— + 


INSURANCE LAW. 


FIRE POLICY—DEFENSE TO PREMIUM NOTE—MISREP- 
RESENTATION.—W here a party was induced to iusure 
property by the wisrepresentatious of an agent as to 
the responsibility of the conipauy, he is not liable upon 
a premium note given for the insurance although the 
agent Was honest in his statements having been de- 
ceived by the company. The company having ac- 
cepted the policy is affected with any fraud on the part 
of the person in obtaining it. In other words, it can- 
not repudiate the fraud and yet retain the benefit of 
the contract. It takes it cum onere. This is familiar 
law. See Jones v. National Build. 13 Norris, 
215. Pennsylvania Supreme Court, October 2, 1882. 
Sunbury Insurance Co. v. Humble. Opinion by Pax- 
sun, J. 


Asso., 


LIFE POLICY—TITLE TO.—Where a father procured a 
policy of insurance upon his own life for the benefit 
of his infant daughter, which was, in express terms, 
made payable, upon his decease, to her, her executors, 
etc., and paid all the premiums thereon out of his own 
funds, making no charge of the same against her, and 
retaining the custody of the policy. Held, that the 
contract of the insurance company was with the 
daughter, and upon her death the legal title in the 
contract vested im her legal representative, and that he 
was legally entitled to the possession of the policy, and 
that the administrator of the deceased daughter was 
entitled to an order for its surrender to him. Eudie 
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v. Slemmons, 26 N. Y¥. 9; Knickerbocker Ins. Co. v. 
Weitz, 99 Mass. 157; Swan v. Snow, 11 Allen, 224; 
North American Ins. Co. v. Wilson, 111 Mass. “542; 
Continental Ins. Co. v. Palmer, 42 Conn. 60; Hutson 
v. Merrifield, 51 Ind. 24. Illinois Supreme Court, Nov. 
20, 1882. Glanzv. Gloeckler. Opinion by Mulkey, J. 
(104 Ill). 
———_»>—__—_ 


CORRESPONDENCE. 
AND TITLES 
POWERS. 


ACCEPTING GIFTS FROM FOREIGN 


Editor of the Albuny Law Journal: 


DEAR Sir:—Article 13 of Amendments to the Con- 
stitution of the United States, as referred to in the 
query of J. Kopelke, in your issue of this date, failed 
to obtain the requisite ratification. 

A message from the President, dated February 4, 
1818, in response to a resolution of the House of 
Representatives, stated that it had been ratified only 
by 12 States. 

Yours, ete., 
B. 

CANAJOHARIE, N. Y., Aug. 11, 1883. 


Editor of the Albany Law Journal: 


The following is submitted, in answer to the inquiry 
of Mr. J. Kopelke, in your issue of August llth, 1883: 

The United States Constitution of the year 1787, pro- 
vides as follows, in art. 1, § 9, sub-sec. 8: 

**No title of nobility shall be granted by the United 
States: and no person holding any office of profit or 
trust under them shall without the consent of the 
Congress accept of any present, emolument, office, or 
title, of any kind whatever, from any king, prince or 
foreign State.” 

As Mr. Justice Story says in his Commentaries on 
the Constitution of the United States, (vol. 3, p. 216), 
which were published in the year 1833: 

“I Itis singular that there should not have been, for 
the same object, a general prohibition against any citi- 
zen Whatever, whether in private or public life, accept- 
ing any foreign title of nobility. An amendment for 
this purpose has been recommended by Congress; but 
as yet, it has not received the ratification of the Con- 
stitutional number of States to make it obligatory, 
probably from a growing sense that it is wholly 
unnecessary.” 

The proposed amendment had then been pending for 
twenty-three years, and itis the same which is men- 
tioned by Mr. Kopelke. It is contained in the follow- 
ing resolution, adopted in the year 1810, 2 U. |S. Stat- 
utes at Large, 615: 

**Resolved: By the Senate and House of Representa- 
tives of the United States of America in Congress as- 
sembled, two-thirds of both houses concurring, that 
the following section be submitted to the Legislatures 
of the several States, which when ratified by the Leg- 
islatures of three-fourths of the States, shall be valid 
and binding, as a part of the Constitution of the Uni- 
ted States: 

“If any citizen of the United States shall accept, 
claim, receive or retain any title of nobility or honor, 
or shall without the consent of Congress, accept 
and retain any present, pension, office or emolument 
of any kind whatever, from any emperor, king, prince 
or foreign power, such person shall cease to be a 
citizen of the United States, and shall be incapable 
of holding any office of trust or profit under them, 
or either of them.”’ 





The clause in question never became a part of the 
Constitution. 
Very truly yours, 
Wa. REINECKE. 
LOvISVILLE, Ky., August 14, 1883. 


CRIMINAL CODE, § 843. 
Editor of the Albany Law Journal: 

In arecent case the construction of section eight 
hundred and forty-three of the Code of Criminal 
Procedure came in question. 

That section reads as follows: 

* Warrant, when to be served in another county. 

If the defendant reside in another county than that 
in which the warrant issued, the magistrate must, by 
an indorsement thereon, direct the sum in which the 
defendant shall give security, and the officer must de- 
liver the warrant toa justice of the peace or police 
justice in the city or town in which the defendant 
resides or is found. The magistrate to whom it is 
presented, on proof, under oath, of the signature of 
the magistrate who issued the warrant, must then in- 
dorse a direction thereon, that it be served in the 
county in which he resides, and the defendant may be 
arrested in that county accordingly. Upon this 
proof, the magistrate indorsing the warrant is ex- 
empted from liability to acivil or criminal action, 
though it afterward appear that the warrant was ille- 
gally or improperly issued.” 

The defendant,a resident of another county than that 
in which the warrant issued, was arrested in the county 
where the warrant was issued, and the warrant was 
not indorsed by a magistrate of the county of the de- 
Defendant moved to quash the 

that by the language of the 
resides in another county, 


fendant’s residence. 
warrant on the ground 
section, if the defendant 
though he may not be found there, a magistrate of the 
county where he resides must indorse the warrant 
before the arrest can be made any where. 
Several lawyers to whom the point has 
submitted think that by a strict reading of 
tion, the motion was well founded, but that the gen- 
erally understood meaning of that section is different. 
It seems to be difficult to frame laws beyond the cavil 


been 
the seec- 


since 


of legal ingenuity. 
J. B. 
PRATTSVILLE, N. Y., Aug. 16, 1883. 


DALEY. 


NOTES. 

: oe American Law Review for July-August contains 
articles: Titles of Statutes, 

American law governing the payment 
Woerner; 
Addison G. 
ship-owner’s right to 
Married women’s prop- 
W. Tempany; Judicial 


excellent 


the following leading 
by U. M. Rose; 
of debts of d 
Functions of 
McKean; Avandonment of 
freight, by James M. Oxley: 
erty act (England), 1882, by T 
discretion, by Henry P. Kaufman. In an 
review of Mr. Bishop's *‘ Statutory Crimes,” the writer 
cleverly remurks that ** Mr. Bishop has an odd way 
sometimes of putting his preface in the middle of bis 
book,’ and he the extraordinary 
fact that this great author has never heen made LL.D 
The Review, ina generous notice of the lndex- Reporter, 
credits the editor, Mr. Robley D. Cook, with being the 
editor of the AMERICAN Reports. The Review 
little astray there.—— Why is the liver such a favorite 
organ among testators? So many benefits for A. and 
B., and ** the longest liver of them.”’ 


ceased persons, by J. G. 


a prosecuting officer, by 


also comments on 


is a 
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CURRENT TOPICS. 


NE day’s attendance (Thursday) at the meeting 
of the American Bar Association convinced us 
of the unswerving loyalty of the founders of the 
association, and the comparative indifference of the 
great mass of the profession, and even of the 
membership of the association, to its interests. The 
attendance was about as usual and was made up of 
the familiar and honored heads. Three in every 
four of the attendants were probably attracted by 
Saratoga rather than by the association. A very 
niive evidence of this was expressed by a gentleman 
who moved that the Thursday evening session be 
held at half past seven instead of eight o'clock, in 
order that all hands could attend a hotel ‘‘ garden 
party ” at nine, and it was ordered accordingly. An 
effort is being made to have the next meeting held 
at Chicago, and it would seem a wise departure. 


The annual address, by the president, Mr. Lawton, 
was spoken of as one of great ability and interest. 
We hope to present it in full next week. Mr. Street, 
of Texas, and Judge Thompson, of St. Louis, read 
the papers announced for them, and we listened to 
a very interesting one by Mr. Shirley, of New 
Hampshire, on the Future of the Legal Profession, 
Mr. Shirley gave a masterly and rapid sketch of 
the profession in the past, and dwelt upon some of 
the hindrances of the present, particularly on 
judiciai haste and trial by jury. He pointed out in 
a very forcible manner the difficulties of case-law 
and the abuses of judicial legislation, and uncon- 
sciously made a strong argument for codification, 
a subject to which however he barely alluded. He 
also gave an interesting account of the practical 
abolition ‘of trial by jury in civil cases in New 
Hampshire, and we must confess we were astonished 
at the apparent success of the experiment. But 
New Hampshire is a little State, and its litigations 
are comparatively trifling. 


An animated discussion then sprang up, mainly 
on Mr. Street’s paper, which furnished an occasion 
for the exercise of the association’s favorite occupa- 
tion of wrestling with a great subject of no very 


practical present use. Mr. Street, a bright young 
man from the breezy plains of Texas, who has shaken 
off the effete civilization of the north and east, had 
used some expressions evincing his doubt of the 
right of courts to declare laws unconstitutional and 
nugatory except in and for the particular case in 
hand, and had borne down rather heavily on 
‘‘judicial legislation,” or ‘‘ judicial evolution,” as 
the ‘‘more tenderer ” phrase goes. This heresy of 
course raised in horror the few remaining hairs on 
the heads of the reverend seniors of the association, 
and Mr. Street wasaccordingly offered up forreproba- 
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tion for two bad hours. Mr. Bonney, of Chicago, 
brilliant but diffuse, opened the ball, deifying the 
judges and berating the legislatures, and others 
succeeded in the same strain. No two exactly 
coincided, but all but three agreed that Mr. Street’s 
sentiments, although doing great credit to his 
scholarship and dialectical skill, were quite irregular 
and incendiary, and calculated to shake the 
pillars of our social system, etc. In short, Mr. 
Street was distinctly “sat upon,” and his case 
should be a warning to all presuming young 
men who venture to introduce new ideas into 
the association. Judge Bradley, of Rhode Island, 
made the best speech against Mr. Street’s ideas, and 
Mr. Storrs, of Chicago, made the best one on the 
other side. Mr. Storrs, who never opens his mouth 
without dropping pearls of wit and wisdom, had the 
boldness and good sense to declare that the Dart- 
mouth College case is reversed by the people, just 
as the Dred Scott case was, and that however we 
may talk about ‘‘ judicial evolution,” ‘‘ the people 
are going to have their way, and the sooner we make 
their way our way, the better it will be for us.” 
But all the time this discussion was going on we 
could not help wondering why two such live and 
lively topics as codification and trial by jury, both 
fairly introduced by Mr. Shirley, should be ignored. 
We are seriously afraid that the association is in the 
situation attributed by the late Senator Morton to 
a certain political party, ‘‘ who, like a man looking 
out of the rear window of a railway train, cannot see 
any thing until they have gone by it.” The art of 
foretelling past events is very easy; but brethren, 
let us go to the other end of the train, hold on our 
hats, and look ahead now and then. 


Unless our memory is at fault, some one said some 
time ago that he who makes two blades of grass 
grow where but one grew before is a public bene- 
factor, or words to that effect. So too we have our- 
selves seen on saloon signs the cabalistic expression, 
“Two for one,” which we are assured by per- 
sons expert in saloonery means that within such 
premises the thirsty wayfarer may get two drinks 
for the ordinary price of one. Our law book 
publishers seem to be emulating these wholesome 
examples, and of late are furnishing our book-ridden 
profession with reports at about half price by com- 
pressing two volumes intoone. Thus Little, Brown 
& Co., of Boston, announce 130 volumes of Massa- 
chusetts Reports, in 65 volumes, at $130; and Banks 
& Brothers, of Albany, announce 80 volumes of New 
York Reports (not including the Court of Appeals 
Reports), in about 40 volumes, at $80. Kay & 
Brother, of Philadelphia, announce 161 volumes of 
Pennsylvania Reports at $322, but this, we under- 
stand, is for the volumes as originally published. We 
have seen specimens of the Massachusetts and New 
York publications, and we regard them as among 
the wonders of cheapness in modern publishing. 
The paper of course is thin, but it is fairly good, the 
original plates are used, and the binding is good 
enough. Nobody but a dandy in respect to books 
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could ask for any thing better for the unesthetic 
uses of office and court-room, and the prices put these 
valuable series within reach of many young prac- 
titioners who could not afford to pay the old prices. 


Some recent paragraphs in our current London 
exchanges furnish food for instructions if not amuse- 
ment to judges and reporters. The Solicitor’s Journal 
says: ‘‘A good deal of interest has been excited 
by the development of a new feature in the August 
number of the Law Reports (Chancery Division). 
There appears, at p. 427, the following remarkable 
passage: ‘ [Counsel], in reply. — I regret the absence 
of Mr. Davey in this important case. ‘ Baggallay, 
L. J. —I do not think that your clients have suffered 
by its being left in your hands.’ We have not the 
slightest desire to say any thing calculated to give 
pain to the counsel who was distinguished in this 
manner. Nor do we mean to call in question the 
wisdom displayed by the learned judge in making 
such a remark, which he probably never expected to 
see reproduced in such a fashion. But we ask our- 
selves with surprise, what view the editor and the 
reporter can take of the respective functions. Re- 


ports are, as we understand the matter, published 
solely for the information of the profession as to the 
state of the law; and everything which does not 
conduce to that end ought to be rigidly suppressed. 
Remarks made by the judges casually during the 
arguments, even though they strictly refer to the 


matter in issue, so seldom require reproduction, that 
no safer working rule could be devised than one 
which should irrevocably decree their total exclu- 
sion. The Jaw Reports have long been unpleasantly 
distinguished among their fellows by their superior 
zeal in reproducing judicial babble uttered obiter ; 
and this fault has been so often pointed out, that 
they are probably hardened in it beyond hope 
of improvement. But a new departure will have 
been taken if their pages are in future to be made 
the vehicle of such announcement as that conveyed 
by the noteworthy extract above cited.” And the 
Law Times says: ‘‘In an interesting article on law 
reporting, which appeared in the American Law 
Review alittle more than a year ago, and on which 
we commented at the time, it was made a principal 
ground of complaint against contemporary English 
reporters that they inserted in their reports too 
much of the dialogue which took place in the 
course of the cases reported. It is at least open to 
doubt whether this method of reporting may not 
be preferable to that commonly pursued in America 
of stating that ‘the facts and arguments sufficiently 
appear from the judgment; the following cases 
were cited.’ But there is, or ought to be, a limit 
to all things, and the observations of the American 
reviewer can hardly be said to be undeserved when 
read by the light of such a case as Re Scottish Petro- 
leum Company, reported in this month’s Law Re- 
ports, Chancery Division, in which no less than fif- 
teen interruptions of the argument by the judges of 
the Court of Appeal are set out, and the reporter 





solemnly records the regrets of a junior counsel 
that his leader is absent, and the assurance of a 
judge that the junior’s clients have not suffered by 
their case being ieft in his hands. The statement 
was no doubt gratifying, but it is one which has not 
unfrequently been forthcoming on similar occasions, 
although the pages of the reports do not generally 
bear witness to the fact.” When we were at the 
bar we grew to be as afraid of this sort of praise by 
the judges as Laocoon was of the Greek present, 
We regarded them as ribbons tied about the neck 
of the lamb (or perhaps calf) about to be immolated. 
We observed that the judges never praised our 
arguments except when they were about to beat us. 
Really, such expressions mean as little as the for- 
mal tenderness which the judges exhibit toward 
other judges when they are about to overrule them. 
Of course they have no proper place in the reports. 
While we are about it, we may as well say, however, 
that we do not admire the English fashion of mak- 
ing a statement of facts in acase where the opinion 
does it sufficiently, and we much prefer the Ameri- 
can method of being satisfied with once telling a 
thing. On this side of the ocean our heads are not 
so thick that they require to have things beaten 
into them by reiteration. 


Lord Chief Justice Coleridge, with his son and 
secretary, Mr. Gilbert Coleridge, and Sir James 
Hannen, President of the Probate and Divorce 
Court, and his son, Mr. James Chitty Hannen, 
arrived at New York on the 24th ult. It was very 
naturally the privilege of Mr. Elliott F. Shepard, 
as chairman of the committee of arrangements of 
the New York State Bar Association, at whose 
invitation the Lord Chief Justice has come hither, 
to offer him the first hospitality of our shores, and 
to make him his private guest for a few days, not 
only on account of his official position, but by rea- 
son of a former acquaintance, and in reciprocation 
of courtesies extended to him in London by his 
lordship several years ago, and Mr. Shepard has 
very gracefully accepted the privilege and executed 
its demands. On the evening of the 24th ult. the 
distinguished party were entertained by Mr. and 
Mrs, Shepard, at dinner, at their house, at the cor- 
ner of Fifth avenue and Fifty-second street, in the 
city of New York, the following guests being also 
present: Charles Russell, Esq., M. P.; P. Martin, 
Esq., M. P., Q. C.; Chief Justice Waite; Chief 
Judge Ruger; Attorney-General Brewster; ex-Jus- 
tice Swayne; Judge Van Vorst; Judge Noah 
Davis; Rev. Alex. Mackay Smith; and Messrs. 
Whitelaw Reid, 8S. Hastings Grant, Augustus D. 
Shepard, William D. Sloane, H. O. Armour, Alger- 
non 8. Sullivan, Thomas C. Acton, and Delano C. 
Calvin. On Saturday evening the visitors were 
again at dinner at Mr. Shepard’s, and the following 
gentlemen were present with them: Mayor Edson, 
William M. Evarts, Judge Rapallo, ex-Governor 
Cornell, Rev. Dr. Schaff, Judge Brady, Gen. F. C. 
Barlow, Corporation Counsel Andrews, and Messrs. 
David Dudley Field, Theodore W, Dwight, Chaun- 
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cey M. Depew, William Walter Phelps, John Jacob 
Astor, Julien T. Davies, John E. Parsons, Edward 
S. Jaffray, and Irving Browne, editor of the 
Aupany Law JourRNAL. On the evening of the 
28th ult. the visitors, on their way to the White 
Mountains, were entertained at dinner by members 
of the Fort Orange club in this city. The Lord Chief 
Justice and Sir James Hannen are men of the most 
simple, unaffected and genial manners,and their visit 
in America will be a source of pleasure to all who 
may meet them. This isthe first time that the Lord 
Chief Justice of England has set foot on our shores, 
and all Americans will delight to do honor to one 
who comes of along line of distinguished talents 
and pre-eminent virtues, and in himself adds lustre to 
the judgment seat of Coke, Mansfield, Ellenborough 
and Cockburn. The residents of our own capital city 
will later have more ample opportunity to show to 
these eminent and honored guests their hospitality, 
both public and private. 


—_>—__—_ 
NOTES OF CASES. 


N Indiana Insurance Co, v. Brehm, Indiana Su- 
preme Court, May 29, 1883, 12 Ins. L. J. 607, 

it was said that the conversion of an ordinary sleep- 
ing apartment into a disorderly house of assignation 
isa material change in the occupancy. The lan- 
guage of the court was: ‘‘The conversion of an 
ordinary sleeping apartment into a house of assigna- 
tion and prostitution, kept in a disorderly manner, 
evidently constitutes a material change in the nature 
and character of the occupation of the house, and 
ought, in a proper case, to be so held when pleaded 
and proven.” The editor of the Insurance Law 
Journal, in anote upon this case remarks: ‘‘In 
the principal opinion the court intimated that where 
a policy of insurance stipulated that if there was 
any change in the nature or character of the occupa- 
tion of the property insured, the policy would be 
void, and if the property was turned to purposes of 
assignation and prostitution the court would hold 
that this would be such a material change as to 
avoid the policy. This seems to be in conflict with 
an earlier Indiana decision. In that case the policy 
of insurance was conditioned: ‘ Buildings used or 
occupied for illegal purposes (as for houses of ill- 
fame), or property contained in such buildings, or 
directly endangered by them, are not allowed 
to be insured. If buildings previously insured are 
appropriated to such uses during the time of the in- 
surance, the agent must either insist upon the re- 
moval of the danger or cancellation of the policy.’ 
In considering this provision, among other things, the 
court said: ‘ We cannot perceive how the use of the 
building for prostitution would be more likely to erf- 
danger it by fire than if it were used for the accom- 
modation of guests as a hotel,nor how the illegal sale 
of intoxicating liquors was any more dangerous to the 
building than if they had been sold legally under a 
license. * * * We know of no principle of law 
by which the insurer can avoid a policy on account 





of the illegal or immoral conduct of the insured, 
where such conduct in no way affects the legal 
rights of the insured,’ Behler v. German M. F. 
Ins. Co., 68 Ind. 352; 8. C., 9 Ins, L. J. 778. The 
tendency of the court, in the principal opinion, to 
follow a different view from that announced in 
Behler v. Ins. Co., of course materially weakens that 
case.” 


In State v. Emery, Missouri Supreme Court, June, 
1883, it was held culpable negligence to brandish a 
loaded revolver in a saloon, whereby the lives of 
the persons therein are endangered, and the person 
by whose negligence a pistol is unintentionally dis- 
charged, resulting in the death of another, is rightly 
convicted of manslaughter in the fourth degree, 
The court, Sherwood, C. J., observed: ‘ The first 
and sixth instructions given for the State correctly 
declare the law, and taken altogether announce this 
doctrine: That in order to find a person guilty of 
manslaughter in the fourth degree it is sufficient to 
show that the shooting, though unintentionally 
done, was the result of negligence in handling fire- 
arms, indicating on the part of such person a care- 
lessness or recklessness incompatible with a proper 
regard for human life. Mr. Bishop says, ‘ there is 
little distinction, except in degree, between a 
positive will to doa wrong and an indifference 
whether wrong is done or not, therefore, carelessness 
is criminal.’ Thus if a person by careless and 
furious driving unintentionally run over another 
and kill him, it will be manslaughter; or if one in 
command of a steamboat, by negligence or care- 
lessness, unintentionally run down a boat, and a 
person therein is thereby drowned, the act is man- 
slaughter. 1 Bishop Crim. Law, §§ 313, 314 and cases 
cited. Or if a person points a gun without examin- 
ing whether it is loaded or not, and it happens to 
be loaded and death results, he is guilty of negli- 
gence and manslaughter. Reg. v. Jones, 12 Cox C. 
C. 628. So also if death ensues from discharging a 
loaded gun at night intoa public highway, whether 
any person were in sight or not, the act being one 
of gross carelessness, calculated to endanger the 
lives of persons passing along the street. People v. 
Fuller, 2 Park. Crim. Rep. 16. In another case a 
revolver was found in the road with one load in it; 
six months thereafter repeated attempts failed to 
discharge it or to remove the load; over four years 
thereafter the defendant, in sport, endeavoring to 
frighten a woman with the revolver, it was dis- 
charged, and killed her, and the defendant was held 
rightly convicted of manslaughter. State v. Hardie, 
47 Iowa, 647; S. C., 29 Am. Rep. 496. These 
authorities abundantly support the instructions we 
have commented on; none of them show sucha 
degree of carelessness and disregard of consequences 
as that exhibited in evidence in this record. We 
are not aware that anyone heretofore in this State 
has been prosecuted for manslaughter upon similar 
circumstances to those which the record presents. 
And yet we may judge, from the reports of the 
daily press, instances are not unfrequent within our 
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boarders where human lives are sacrificed by playful 
See remarks on 


carelessness in handling firearms.” 
Frayne tragedy, 26 Alb. L. J. 461. 


In Seriver v. Smith, to appear in 30th Hun, the 
defendant conveyed to the plaintiff by a deed con- 
taining a covenant of warranty certain premises 
upon which was a grist and flouring mill, with water 
power and mill privileges appurtenant thereto. 
One Douglass owned the premises next below those 
so conveyed and had erecteda damthereon. At the 
time the deed was given, this dam did not back the 
water upon the premises conveyed to the plaintiff, 
but Douglass had, and afterward exercised, a right 
to raise the dam eight and one-half inches higher, 
whereby the water was thrown back upon the 
plaintiff's premises, injuring his mill privileges and 
the foundation of his buildings and overflowing a 
portion of his land. Held, that the plaintiff was 
entitled to recover the damages so sustained, in an 
action against the defendant, for a breach of the 
covenant of warranty contained in the deed. Board- 
man, J., in the prevailing opinion, thought that 
‘neither Adams v. Conover, 87 N. Y. 422; 8. C., 41 
Am. Rep. 381, nor Green v. Collins, 86 N.Y. 246; 
8. C.,40 Am. Rep. 531, seems to me to apply 
strictly to the case before us.” * * * It is not 
whether the plaintiffs took an apparent easement to 
discharge a sewer upon a stranger to the deed as in 
Green v. Collins, nor whether they took an apparent 
easement to maintain water upon the lands of a 
stranger to the deed. The question here presented 
is whether the plaintiffs are entitled to have, possess 
and enjoy what they bought. The lands are described 
in the deed by metes and bounds, The vendor has 
given the common covenants of warranty, and for 
quiet and peaceable possession of the premises con- 
veyed. The adjoining owner below establishes and 
exercises his legal right to flood a portion of said 
lands with water by his mill dam. The principle 
would be the same if his right authorized him to 
flood every rod of the land conveyed to the plaintiffs, 
Would suchan act, legally done, constitute a breach 
of the defendant’s covenant? Is the plaintiff, in 
legal effect, deprived of the possession, of the use, 
of the enjoyment of such lands as are under water 
by virtue of Douglass’ right? If the plaintiffs’ 
possession is taken away by a paramount title the 
action will lie for a breach of the covenant for quiet 
enjoyment. It is as effectually taken away in this 
case at the election of Douglass as though he had the 
title in fee simple. To the extent that the lands 
deeded by defendant to plaintiff are taken possession 
of by Douglass to maintain his dam and sustain his 
head of water, the plaintiffs are injured and have 
their action for the breach of the covenant. It has 
been so decided in an analogous case in this depart- 
ment in Rea v. Minkler, 5 Lans. 196. That wasa 
private right of way over the lands, a much less 
obnoxious disturbance of possession than the present. 
* * * JTtis difficultto reconcile or distinguish 
all cases to be found in the books on this subject. 
But it seems proper to follow the decision of our 





own court until it is overruled.” Learned, P. J., 
dissented in an elaborate opinion, reviewing the 
authorities. Among other things he observes: ‘So 
far then as the defendants rightful act affected or 
took away only an easement, which at the time of 
the conveyance appeared to be appurtenant to the 
premises, it was not an eviction which gave a cause 
of action upon the covenant of warranty. This 
seems to be definitely decided by Green v. Collins, 
ut supra. That was the exact point discussed in that 
case and passed upon by tle General Term, 20 Hun, 
474, * * * Jt is however claimed that the present 
case is controlled by the decision in Adams v. Conover, 
These two cases are analyzed and compared in 25 
Alb. L. J. 279, and the distinction is there supposed 
to be that the easement in the one case related to a 
dam; in the other, toadrain. But as the court in 
Adams v. Conover adhere to the doctrine of Green v. 
Collins, it is necessary to see, if possible, what the 
distinction is. There are some expressions in the 
opinion in Adams v. Conover, which I suppose 
cannot be exactly accurate. It is said that the 
grantee ‘lost by force of the paramount title a thing 
actually conveyed.’ Again ‘ the deed conveyed the 
dam at its existing height.’ Again ‘the deed both 
conveyed and as we construe it, purported to convey the 
identical thing destroyed by a paramount title.’ 
Now I suppose, that if the thing had been in fact 
conveyed by the deed, it could not have been lost 
by the paramount title. The grantee lost what was 
not conveyed by the grant, but what the covenant 
bound the grantor to protect. Covenants of war- 
ranty are broken, because the deed does not convey 
the thing which it purports to convey; and hence 
the grantee is evicted by a paramount title. So 
again it is said in the opinion, that in Green v. 
Collins, the grantee was not evicted from any thing 
which passed by the grant. Certainly not, because 
if it had passed by the grant, he could not have been 
evicted. The question in all these actions on cove- 
nant is not, what passed by the grant, but to what 
did the covenant bind the grantor. Now in Adams 
v. Conover there was a dam on the premises, the 
effect of which was to overflow the land of one Felt, 
lying higher up on the stream. The court say, that 
if there were nothing else of the case than the 
apparent easement on Felt’s land, such apparent 
easement would not be within the covenant of 
warranty. But they say that the deed (not of course 
by any express language therein), purported to 
convey the dam as it existed, as it stood and the 
water-power, it thus indicated and measured. And 
that, as the plaintiff was compelled to reduce the 
height of that dam, he was deprived of a part of 
the property which the deed purported to convey. 
I understand then the court to hold that the apparent 
easement to flood Felt’s land was not guaranteed by 
the covenant; but that the existing height of the 
dam was. And that where the grantee was com- 
pelled to lower his dam, the covenant was broken. 
That is to say, I understand the decision to hold 
that the ordinary covenant of warranty guarantees 
the right to retain all structures upon the premises 





THE ALBANY LAW JOURNAL. 


165 





in the same condition in which they were 
at the time of the grant, excepting, perhaps, 
sewer pipes in a building. * * * I suppose 
therefore that even if the premises, either in the 
present case or in Adams v. Conover, had been 
described as containing a water-power, there would 
be no implied covenant that such water-power 
existed. Or if the deed had described the height 
of the water-power I suppose that no covenant could 
be implied as to the height. The doctrine then 
of Adams v. Conover must be that the mere covenant 
of warranty guarantees to the grantee the right to 
retain all structures on the land, as they were at the 
time of the grant, excepting probably sewer pipes 
in a building. It seems to me that in Adams v. 
Conover the court hold that a lawful prevention by 
paramount title of the overflowing of Felt’s land 
was not a breach of the covenant of warranty. But 
that a lawful lowering of the structure of the dam 
by such paramount title was such breach. If in that 
case the water had not overflowed Felt’s land, but 
if Felt had had the right to require the dam to be 
lowered, the decision must have been the same. 
* * * T suppose that the Revised Statues in- 
tended to require grantees who desired to protect 
themselves to have the necessary covenants inserted, 
to leave nothing to implication or inference. It has 
been well settled that the covenant of warranty is 
broken only by eviction; that is, by the actual 
taking away the whole or some part of the land 
which by the deed purported to be guaranteed. 
Mere limitations or restrictions upon the use of the 
land are not evictions. The title remains in the 
grantee, and the possession. The easement may be 
a great incumbrance. But a covenant of warranty is 
not a covenant against incumbrances. And a 
covenant of quiet enjoyment is practically the same 
as a covenant of warranty.” See notes, 40 Am. Rep. 
381, 537. 


—__»—__—_— 


ORAL LICENSE TO FLOW LAND. 


Il. 

N Woodbury v. Parshley, 7 N. H. 237, it was held 
that an executed parol license to build a dam on 
the licensor’s land, for the joint benefit, could not 
be revoked without tendering the expense. ‘‘ The 
law on this point is well settled,” said Richardson, 
C. J., citing the early English cases. See also Occum 

Mnfg. Co. v. Sprague Mnfg. Co., 34 Conn. 529. 

In Cook v. Pridgen, 45 Ga. 331; 8S. C., 12 Am. 
Rep. 582, the case of a license to flow, and the 
building of a dam and a mill, equity decreed specific 
performance. 

In Russell v. Hubbard, 59 Til. 335, the owner of a lot 
of ground contemplated the erection of a frame build- 
ing thereon, and the owner of a brick house situated 
on the line of an adjacent lot proposed to him that 
if he would build of brick he might use the brick 
wall of the house for the purpose of attaching 
thereto the proposed new building. The proposition 
was accepted, and the new house was built of brick 





and attached to the wall of the other building, as 
suggested. J7eld, that while the license to use and 
attach to the wall might have been revoked prior to 
the execution of the purpose of the license, yet after 
its execution by the expenditure of money in the 
erection of the new building, as induced by the 
permission, the license was irrevocable. This was 
put on the ground of estoppel, and based on the 
early cases. The court said ‘‘ therule must apply at 
law as well as in equity.” 

In Lee v. McLeod, 12 Nev. 280, it was held that a 
parol license to erect a dam upon the licensor’s land, 
for the purposes of a mill, is irrevocable, after 
the licensee has erected the mill or otherwise ex- 
pended money on the fajth of the license, and the 
license will be enforced in equity. This is founded 
on Rerick v. Kern, supra, and the other early cases. 
The court said: ‘* There are several very respectable 
authorities which hold a contrary doctrine; but we 
think the rule as announced in the authorities we 
have cited is founded in better reason,” etc. 

In Clement v. Durgin, 5 Me. 9, it was said that 
where a license to flow has been acted upon and 
expense has been incurred, it is not revocable with- 
out tendering indemnity. But here a statute gave 
the right to flow subject to claims for damage, and 
these claims, the court said, might be waived or 
relinquished by parol. 

Mr. Bennett says in his edition of Goddard on 
Easements, p. 472: ‘‘ Itisnow generally agreed that 
inasmuch as an easement in real estate cannot be 
created except by actual deed, or prescription which 
conclusively presumes a grant, a parol license 
sufficient in terms to create an easement if in a deed, 
is revocable, although executed by the licensee; 
although some early cases seem not to have given 
full force to this view, when the license has been 
executed. * * * The rule sometimes laid 
down in the books, that a license executed 
cannot be countermanded, is not applicable to 
licenses which if given by deed would cre- 
ate an easement, but only to licenses, which if 
given by deed would extinguish or modify an ease- 
ment. Generally, if not always, a license which when 
executed, extinguishes or modifies an easement, is 
from the nature of the case a license to do acts on 
the servient estate, the estate of the licensee.” Citing 
Dyer v. Sanford, 9 Metc. 395, the case of a wall 
obstructing light and air; Curtis v. Noonan, 10 
Allen, 406, the case of an underground drain; Dodge 
v. McClintock, 47 N. H. 883; Veghtev. Raritan, etc., 
Co., 4 C. E. Green, 153, the case of a dam. 

In Morse v. Copeland, 2 Gray, 302, the owner of a 
mill privilege gave the owner of lands flowed 
thereby, an oral license to erect a dam on the 
licensee’s land, and dig a ditch across the licensor’s 
land, to drain the water from part of the licensee’s 
land, and the dam was erected and the ditch was 
dug. Held, that the license as to the ditch was 
revocable, but not as to the dam, after twenty years. 

The like was held in Foster v. Browning, 4 R.I. 
47, of a way built at the licensee’s expense on the 
licensor’s land, Stress was laid upon the statute of 
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frauds. The court said: ‘‘ In Maine, New Hamp- 
shire, Pennsylvania and Ohio, and perhaps in some 
other States, the exploded doctrine of some of the 
earlier English cases is still maintained at law upon 
equitable grounds of estoppel and part performance 
of a parol contract.” So of a license to build a 
bridge, Couch v. Burke, 2 Hill (S.C.), 534. So ofa 
railroad, Hetfield v. Central R. Co.,5 Dutch, 571; 38 
Me. 237; Blaisdell v. Portsmouth, etc., Railroad, 51 
N. H. 483; Miller v. Auburn & Syracuse R. Co., 6 
Hill, 61; Eggleston v. N. ¥Y. R. Co., 35 Barb. 162. 
So as to adam onthe licensor’s land, Petman v. 
Poor, 38 Me. 237. 

In Woodward v. Seeley, 11 Tl. 157, it was held that 
a court of equity would not enforce a parol license 
to overflow the licensor’s* land, even where the 
licensee on the faith of it has made valuable improve- 
ments on his own land, which the revocation of the 
license would render worthless. The court said: 
‘*Before acting so imprudently they should have 
acquired permission by deed to overflow the land of 
the defendants.” So of a mining license, Desloge v. 
Pearce, 38 Mo. 588. So of a party-wall, Wolfe v. 
Frost, 2 Sandf. Ch. 72. The court here said: ‘*The 
expenditure of money, where it is for the benefit of 
the party setting up the agreement and of no advan- 
tage to the other party, and the agreement being in 
point of law of no validity, can scarcely of itself be 
the basis of a jurisdiction in equity to make that 
valid which a statute declares must be void.” 

A license to build a dam on the licensor’s land, 
for the licensee’s benefit, is revocable even after 
execution, without liability to reimbursement. 
Stevens v. Stevens, 11 Met. 251; Cook v. Stearns, 11 
Mass. 533; Mumford v. Whitney, 15 Wend. 380. In 
Cook v. Stearns, supra, Parker, C. J., said that 
licenses ‘‘ amount to no more than an excuse for the 
act which would otherwise be a trespass.” 

A license to one about to erect a dam on his own 
land, to flow the licensor’s land, is revocable after 
execution. Carter v. Harlan, 6 Md. 20; Wood v. 
Fides, 2 Allen, 578. (The latter however was dis- 
tinguished from the cases where an executed license 
has been held in equity to be irrevocable, by the 
fact that the plaintiffs ‘‘ applied for a lease or con- 
tract for the use of the water for a specific time, and 
were distinctly refused,” and this “ put the plaintiffs 
on their guard, and that the whole arrangement 
amounted toa mere license during the defendant's 
pleasure, with sufficient notice to them that no other 
would be granted,” and expenses incurred in such 
circumstances were at their own risk.) Soin Bridges 
v. Purcell, 1 Dev. & Bat. 492, an action of damages, 
the same was held, but stress was laid on the fact 
that the licensor had died, and it was held that the 
license expired withhim. To the same effect is 
Foot v. New Haven, etc., Co., 23 Conn. 244, an action 
on the case, approving Pridges v. Purcell, supra. 
The early decisions in Maine, Massachusetts, 


Pennsylvania and New Hampshire are distinguished 
on the absence of distinct equity courts in those 
States, and the necessity of administering substantial 
justice, 








If one orally and gratuitously licenses another to 


build a house on his land, the license is revocable, 
although acted upon, and terminates by the licensor’s 
death or conveyance. Mason v. Holt, 1 Allen, 45; 
Cheever v. Pearson, 16 Pick. 266. In the latter case 
Shaw, C. J., said: ‘‘ A license which is an authority 
to do some one act or series of acts on the land of 
another, without passing any estate in the land, is 
in its nature countermandable. Still the distinction 
between license executed and a license executory is 
obvious and well founded in law. To say that an 
executed license cannot be revoked, is saying only, 
in other words, that an act lawful when it was done, 
in virtue of the license and permission of the owner 
of the land, cannot be rendered unlawful bya 
subsequent revocation of such authority, and the 
license which legalizes the act itself renders lawful 
also its incidents and necessary consequences. But 
were it extended further, it would be a right to use 
the land of another without his consent, which is an 
interest in the lands.” Citing Cook v. Stearns, 11 
Mass, 533. To the same point, Prince v. Case, 10 
Conn. 375; Harris v. Gillingham, 6 N. H. 9. 

Where one orally and without consideration 
authorizes another to lay an aqueduct through his 
land, he may revoke the permission even after it has 
been actedupon. Houston v. Laffee, 46 N. H. 505; 
especially after the aqueduct had decayed and the 
licensee had enjoyed the full benefit of his expendi- 
ture. Allen v. Fiske, 42 Vt. 462. The former case 
seems to overrule the earlier New Hampshire cases, 
citing Stevens v. Stevens, Prince v. Case, Mumford v. 
Whitney, etc., observing: ‘‘ These cases all hold that 
a mere license is revocable at any time, so far as any 
further enjoyment of the easement is concerned, at 
the will of the licensor, but they may not all agree 
as to the form of remedy which the licensee should 
pursue to recover back the money he has expended; 
some holding that it may be done in an action at 
law for breach of contract, others that it must be in 
equity by compelling specific performance.” To the 
same effect, Selden v. Delaware, ete., Canal Co., 29 
N. Y. 634, where Selden, J., said: ‘‘A permanent 
interest in land, even by way of easement, cannot be 
created by or under a parol license,” but ‘‘a parol 
license is effectual to justify every thing which may 
be done under it prior to its revocation.” 

Equity will enforce the okservance of executed 
parol licenses for value, when valuable improvements 
have been made. Lacy v. Arnett, 33 Penn. St. 169; 
Duke of Devonshire v. Eglin, 14 Beav. 530. 

In Ricker v. Kelly, 1 Mo. 117, it was held that the 
owner of land having orally licensed another for 
value to build a bridge on his land, and having 
taken it away forcibly, trespass will lie, and it was 
also held that the statute of frauds does not apply 
to the case of an executed license. So in Wilson v. 
Chalfant, 15 Ohio, 248, the case of a mill-dam 
erected on the licensor’s land for value; and so in 
Miller v. Brown, 33 Ohio St. 547, the case of a party- 
wall, 

In Buchanan v. Logansport, ete., Ry. Co., 71 Ind. 
265, an action of ejectment, the court said: ‘‘The 
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plaintiff, having granted the defendant license to 
enter upon the land, for the purpose of constructing 
arailway over it, and having knowledge that the 
defendant, acting on the faith of the license granted, 
had expended large sums of money, had no right to 
revoke the license which had authorized the entry 
upon the land and induced the expenditure of the 
money. The rule that a naked parol license may be 
revoked, does not extend to cases where the licensee, 
relying upon the grant, has, with the knowledge of 
the licensor, expended great sums of money. This 
doctrine is a sound and salutary one, is well 
sustained by text-writers and adjudicated cases, and 
has often been declared and enforced by this court. 
* * * Tt is undoubtedly true, that a naked parol 
license may be revoked, but it is also true that acts 
done under it and prior to a revocation cannot con- 
stitute an actionable wrong. Bell v. Elliott, 5 Blackf. 
113. Revocations cannot have a retroactive effect. 
Wallis v. Harrison, 4 M. & W. 538.” But in this 
case there was to be compensation for the right of 
way, to be fixed at a future day. 


—_——__>_—_————- 


ACTION FOR NEGLIGENCE GOVERNED BY 
LAW OF PLACE. 


IOWA SUPREME COURT, JUNE 16, 1883. 


Hype v. WABASH, St. Louts, eTrc., RAILWAY Co. 

The right to an action for personal injury from negligence 
depends upon the law ofthe place where the injury oc. 
curred. 

At common law no action can be maintained for injury re- 
sulting in death. 

i for injury resulting in death. The petition 

stated that the injury was caused in Missouri by 

defendant’s negligence. Defendant demurred on the 

ground that no statute of Missouri giving an action in 

such a case was pleaded. The demurrer was sustained 

and plaintiff appealed. 

J. H. Keatley and Hale, Stone and Proudfit, for ap- 
pellant. 

H. H. Trimble & Son and D. H. Soloman, for re- 
spondent. 

ADAMS, J. At common law noaction can be main- 
tained for‘an injury resulting in death. Baker v. 
Bolton, 1 Camp. 493; Carey v. Berkshire R. Co., 1 Cush. 
475; Pulfrey v. Portland, Saco, etc., R. Co., 4 Allen, 55. 
The injury in this case resulting in death, no action 
can be maintained for it unless by reason of a statute. 
So far we presume there is no controversy. The 
plaintiff does not aver that there is any statute of Mis- 
souri giving him aright of action, and we presume 
that he does not rely upon such statute. He shows 
indeed by his argument that he relies upon a statute of 
Iowa. The question presented then is as to whether 
the action can be maintained under the statute of Iowa. 
The statute which we understand the plaintiff to rely 
upon is section 2525 of the Code, and is in these words: 
“All causes of action shall survive and may be 
brought, notwithstanding the death of the person en- 
titled to or liable for the same.” The plaintiff con- 
tends that the question as to whether an action sur- 
vives pertains to the remedy, and must be governed 
by the lawof theplace of the cvurt. He contends 
therefore that it is immaterial where the action 
arose; that wherever it arose the words of the statute 
are broad enough to cover it; and that if the court had 
construed them according to their plain import it 
would have been so held. But in our opinion there is 
& question involved deeper than one pertaining merely 





to the remedy. Where a cause of action does not sur- 
vive, it isto be treated the same as if it never arose, 
The cause of action in this case arose, if anywhere, in 
Missouri; but if it did not survive in Missouri, and if 
the courts of that State would treat it asif it never 
arose, we think it would be improper for the courts of 
this State to treat it as if it did. An act which, done 
in Missouri, does not create a liability in that State, 
would not create a liability anywhere. 

Again if the cause of action survives, it must sur- 
vive to some person or persons. A cause of action 
which survives only by statute, must survive to the 
person or persons designated by statute. Now suppose 
that by a statute of Missouri the cause of action in 
this case (as we understand the fact to be) survives to 
the intestate’s wife, if he left one, and if not, to his 
minor child or children, or father and mother, as the 
case may be. If such is the fact, it could not properly 
be held to have survived under the statute of Lowa to 
the personal representative. The company should not 
be subjected to more tha. one liability for the same 
act; yet it is difficult to see how a recovery in Lowa 
would, uuder the supposition made, bara recovery in 
Missouri. In some States the measure of liability is 
fixed; in others it is limited; in others still, as in this 
State, it is unlimited. This consideration alone would 
be a strong reason for allowing a recovery only in ac- 
cordance with the law of the place of the injury. Itis 
unnecessary to elaborate. That aright of recovery for 
such injury exists only by reason of the law of the 
place of the injury, has been held in Whitford v. Pan- 
ama R. Co., 23 N. Y. 465; State v. Pitttsburgh, etc., R. 
Co., 45 Md. 41; Hoverv. Pennsylvania R. Co., 25 Ohio 
St. 667. See also Story Confl. Laws, § 307. And even 
where a right of recovery is given by a statute of the 
State where the injury occurred, it has been held that 
no courts, except those of such State, can enforce the 
law. Richardson v. New York Central R. Co., 98 Mass. 
85; Woodard v. Michigan Southern, etc., R. Co., 10 
Ohio St. 121. 

The plaintiff contends however that if it should be 
conceded that the rules above expressed are applicable 
to an action based wholly upon tort, they are not ap- 
plicable to this. He contends that his intestate hada 
contract with the company; that the contract—im- 
plied from the circumstances under which he took 
passage — was to carry him safely; and that such con- 
tract not having been performed, a right of action ace 
crued to his intestate at common law, which can be 
enforced anywhere. It is not to be denied, we think, 
that the petition shows that the intestate had, at the 
time he took passage, 2 contract with the defendant to 
carry him safely. Whether if the petition showed 
such contract subsisting at the time of the injury, it 
would show a right of recovery, we need not deter- 
mine. It does not show such contract subsisting. 

It is not averred for what place the intestate took 
passage, noreven what the destination of the stock 
was. [t is true, the petition contaius an averment that 
the intestate, when injured, was in a car where he had 
a right to be; but this is a mere conclusion. 

In our opinion the demurrer was properly sus- 


tained. 
Affirmed. 
—_- +-_—__—_—__ 


INDISCREET CONDUCT CAUSED BY TERROR 
NOT NEGLIGENCE. 


MINNESOTA SUPREME COURT,JUNE 20, 1883. 


MarK v. St. PAuL, MINNEAPOLIS, ETC., RAILWAY 
CoMPANY. 

Where a person injured by defendant’s negligence was at 
the time of the injury so frightened at the peril as to be 
incapable of deliberating and choosing the safest 
course, his adopting an unsafe course was not contribu- 
tory negligence. 
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CTION for negligence. The opinion states the 
facts. Plaintiff appealed. 


Arthur J. Shores, for appellant. 
Benton & Roberts, for respondent. 


GILFILLAN, CU. J. The action is by plaintiff, as ad- 
ministrator, for causing, through negligence, the death 
of his intestate, one Hemberg. In April, 1882, Hem- 
berg was employed at the planing-mill at the corner of 
Fifth street and Second avenue north-east, in the city 
of Minneapolis. At the corner of said avenue and 
Fourth street was afurniture factory. Along and 
near the planing- mill and factory, and between them 
and the avenue, the defendant, for their accommoda- 
tion, and to receive from and deliver to them furni- 
ture and lumber, had laid aside track from its main 
track, the expense of laying which was borne jointly 
by the defendant and the owners of the factory and 
mill. The planers in the mill stood about 20 feet from 
this side track. The boards coming out of the planers 
came within 6 to 10 feet from it. The planed lumber, 
as it was taken from the planers, was usually piled on 
the opposite side of the side track, and between it and 
the avenue. There appear to have been three planers, 
and at eacha man was employed in receiving the 
boards as they came from it, carrying them across the 
side track, and piling them on the side opposite the 
mill. One of these men was Hemberg. The pile to 
which he was carrying boards at the time he was killed 
was about four feet from the track, and was length- 
wise the track. One witness testified that each of 
these men bad to cross the track about every second 
minute during the day; others appear to have been 
employed near and on both sides of the track between 
Fourth and Fifth streets. And there also appears to 
have been more or less lumber piled on each side of 
and near the track. One witness testified that there 
was a great deal of noise about the mill; that the noise 
‘**kills the sound of the cars.”” The defendant usually 
put a car in on this side track by ‘“‘kicking;’’ that is, 
by giving itan impetus with an engine, and then un- 
coupling and letting the car run in with the impetus 
thus given it. Cars were sent in that way four or five 
times a day, but it does not appear that it was done at 
any stated times; whenever the factory or mill was to 
receive or deliver a load, a car was sent in. 

On the occasion of Hemberg’s death a car was 
“kicked ”’ in, and he being on the track it struck and 
killed him. There was evidence from which the jury 
might find that this car was sent in at an unusual rate 
of speed—as high as nine miles an hour. It had 
no means of giving a signal of its approach, except by 
the calling out of the brakeman upon it. He did call 
out as the car approached the place where Hemberg 
was at work, and other persons also appear to have 
called out, and it may fairly be concluded from the 
evidence that Hemberg heard the shouting and saw 
the car when it was very near to him. As to his 
action after he saw it there is some disagreement in 
the evidence. One witness testified that he had 
started to cross the track, carrying a board, and as he 
was about to step on the track he saw the car, dropped 
the board, and started across in front of the car and it 
struck him. According to another witness, he had 
carried the board across, put one end of it on the pile, 
and attempted to recross,,going with his back in the 
direction of the cars, and was struck while recross- 
ing. 

Upon the evidence, it was a case for the jury to de- 
termine, both as to the negligence of the defendant 
and as to negligence on the part of Hemberg. The 
charge of the court on the subject of negligence on the 
part of Hemberg, while in a proper case it might be 
correct, was in view of the circumstances incorrect, 





because it ignores any consideration of the effect 
which the defendant’s negligence (if the jury should 
find it guilty of negligence) may have had on Hem- 
berg’s mind, and on his ability to determine at once 
just what was the safest thing for him to do, when 
through such negligence he found the car almost upon 
him. We quote only one passage from the charge, the 
remainder of it, on the matter of negligence by Hem- 
berg, being of the same general tenor. After referring 
to the testimony of the witness whose testimony we 
have first mentioned above, it proceeds: “ Now if 
that were true, if you should find that version to be 
true, I should charge you asa proposition of law that 
was negligence on his part; that it was a careless act 
for him, no matter what may have been his mental 
condition, though he may have been frightened, the 
act itself would have been a careless act. To attempt 
to run across a railroad track when there was a car ap- 
proaching, would be carelessness of itself, and it would 
be contributory negligence which would defeat the 
recovery.”’” Hemberg was at work receiving boards 
from the planer (very close to the track on one side), 
carrying them across the track and piling them very 
close to iton the other side, and for that purpose 
crossing the track as often as every second minute 
during the day. So far as appears, he had aright to 
be so at work. His employers occupied rightfully, it 
is to be presumed, the land on both sides of the track, 
on one side for their planing-mill, and on the other 
side for piling their lumber. Others as well as he 
were at work along-side of and near the track, cross- 
ing and recrossing it at alltimes during the day. It 
was the duty of defendant to run its cars with refer- 
ence to this state of things, and also with reference to 
the fact that it ran them in at irregular times. 

If the jury had found, as they might from the evi- 
dence, that through defendant's negligence, the un- 
expected,sudden, and rapid approach of the car placed 
Hemberg, without his fault, in a position of apparent 
peril, requiring instant action to escape, and that the 
peril and shouting by the brakeman and others 
frightened and bewildered him, so that for the mo- 
ment he was incapable of deliberating and choosing 
the safest course to pursue, the defendant cannot 
allege it as negligence in law on his part, so as to pre- 
vent his recovery, that he adopted an unsafe course, if 
it were a natural result of the fright and bewilder- 
ment so caused by defendant’s negligence, such as 
might occur to one acting with ordinary prudence. To 
allow defendant to do so would be like permitting one 
to take advantage of his own wrong. Gulena& C. U. 
R. Co. v. Yarwood, 17 Ill. 509; Indianapolis, ete., R. 
Co. v. Carr, 35 Ind. 510; Buel v. New York C. R. Co., 
31 N. Y. 314; Coulter v. Amer. Merch. Exp. Co., 5 Lans. 
67; Johnson v. Westchester, etc., 2. Co., 70 Penn. St. 
357. If the jury had been satisfied from the evidence, 
as they might have been, that the car was run in neg- 
ligently ; that it was not negligence in Hemberg not to 
see the car till it was close upon him, and if he then 
ran upon the track his doing so was through terror 
and loss of self-possession caused by defendant’s neg- 
ligence, his doing so was not his negligence. 

Order reversed, aud new trial ordered. 





ARREST FOR MISDEMEANOR’ WITHOUT 


WARRANT. 


MINNESOTA SUPREME COURT, JUNE 20, 1883. 


— 


WAHL v. WALTON. 


A peace officer may arrest without warrant for a misde- 
meanor committed in his presence if he acts promptly. 
Five hours delay without cause takes away his authority 
to do so, 
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CTION for false imprisonment. The opinion states 
the case. Defendant appealed. 


Benton & Pettiman, for appellant. 
Ueland & Shores, for respondent. 


GILFILLAN, C. J. Section 11, ch. 105, Gen. St. 1878, 
provides: ‘‘A peace officer may without warrant 
arrest a person. First, for a public offense committed 
or attempted in his presence; second, when a person 
arrested has committed a felony, although not in his 
presence; third, when felony has in fact been com- 
mitted, and he has reasonable cause for believing the 
person arrested to have committed it; fourth, on a 
charge made, upon reasonable cause, of the commis- 
sion of a felony by the person arrested.’’ 

This action is for false imprisonment. The defend- 
ant justifies the imprisonment as upon an arrest of 
plaintiff made by him, then a police officer of the city 
of Minneapolis, without a warrant, fora violation in 
his presence of an ordinance of that city. There was 
evidence tending to show that about noon the plaint- 
iff violated the ordinance in the presence of defend- 
ant. The defendant did not then attempt to make the 
arrest, but went about his other duties during the 
afternoon, and arrested plaintiffat 5 or 6 o’clock in the 
evening. There was also evidence tending to show 
that plaintiff was committing a similar violation of the 
ordinance at the time of the arrest. The court in- 
structed the jury in effect that plaintiff was at the time 
of the arrest committing a violation of the ordinance 
that would justify the arrest, though without a war- 
rant, but that defendant had no authority to arrest in 
the evening for a violation at noon. 

At the common law, a constable might, without war- 
rant, arrest fora breach of the peace committed in 
his view. 4 Bl. 292. Butit was well settled that in 
case of an offense not a felony the arrest must have 
been made at the time of or within a reasonable time 
after its commission. Regina v. Walker, 25 Eng. Law 
& Eq. 589; Cook v. Nethercote, 6 Car. & P. 741; Clifford 
vy. Brandon, 2 Camp. 358; Derecourt vy. Corbishiey, 85 
E. C. L. 188; Phillips v. Trull, 11 Johns. 486; TZaylor v. 
Strong, 3 Wend.. 384; Meyer v. Clark, 41 N. Y. Supe- 
rior 107. 

In case of felony actially committed, although not 
in his presence, he might, upon probable suspicion, 
arrest without a warrant. The reason for the distine- 
tion lay in the greater gravity of the latter class of of- 
fenses, and the greater importance to the public of 
bringing the offenders to punishment. 

The statute seems to be a re-enactment of the com- 
mon-law rule, with this change; that the first sub- 
division enlarges the class of cases in which a peace 
officer may arrest where the offense is committed in 
his presence, so that such arrest may be made for any 
public offense, felony, or misdemeanor, though not 
amounting to a breach of the peace. But there is no 
reason to suppose that it was intended to change in 
auy other respect the conditions on which the arrest 
may be made. The power to arrest without warrant, 
while it may in some cases be useful to the public, is 
dangerous to the citizen, for it may be perverted to 
purposes of private malice or revenge, and it ought not 
therefore to be enlarged. When it is said that the 
arrest must be made at the time of or immediately 
after the offense, reference is had, not merely to time, 
but rather to sequence of events. The officer may not 
be able, at the exact time, to make the arrest; he may 
be opposed by friends of the offender; may find it 
necessary to procure assistance; considerable time 
may beemployed in the pursuit. The officer must at 
once set about the arrest, and follow up the effort until 
the arrest is effected. In Regina v. Walker, supra, 
sume two hours had elapsed between the offense and 
the arrest, and it was held that the authority to arrest 





was gone, because there was no continued pursuit; 
and the same was held in Meyer v. Clark, supra, because 
the officer had departed and afterward returned, the 
court saying, ‘‘the shortness of the interval does not 
affect the question.” 

In this case, some five hours having elapsed between 
what occurred at noon and the arrest, during which 
the defendant was not about any thing connected 
with the arrest, the court was right in its instruction 
that there was no authority to arrest for that occur- 
rence. 

The record of plaintiff's conviction before the mu- 
nicipal court was res inter alias acta, and therefore not 


competent. 
Order affirmed. 
—___ >___—___- 


VALIDITY OF ASSIGNMENT FOR CREDITORS 
UNDER STATE LAW. 
SUPREME COURT OF THE UNITED STATES, 
APRIL 30, 1883. 


BogsE v. KING. 

An assignment for creditors under State laws while the 
Federal bankrupt law was in force, made without intent 
to hinder, delay or defraud creditors, is valid for the 
purpose of securing an equal distribution of the estate 
among creditors where no proceedings were instituted 
under the bankrupt law. 

N error to the Supreme Court of the State of New 
York. Action by Thomas Boese, as Receiver of 
the property of William H. Locke, against Wm. King, 

John M, Goetchius, and Edward E. Poor, Assignees 

of the property aud effects of Wm. H. Locke. The 

opinion states the case. 


HARLAN, J. We are to consider in this case whether 
the final judgment of the Court of Appeals of New 
York has deprived plaintiff in error of any right, title, 
or privilege under the Constitution or laws of the 
United States. 

This question arises out of the following facts, which 
are embodied in a special finding made by the court of 
original jurisdiction. 

By deed of assignment executed and delivered Sep- 
tember 25, 1873, Wm. H. Locke, acitizen of New Jer- 
sey, transferred and conveyed to Wm. King, John M. 
Goetchius, and Edward E. Poor, and the survivor of 
them, and theirand his heirs and assigns, all of his 
property of every kind and description—except such 
as was exempt by law from execution—‘‘in trust to 
take possession of and collect and to sell and dispose 
of the same at public or private sale in their discretion, 
and to distribute the proceeds to and among the cred- 
itors of the said Wm. H. Locke, in proportion to their 
several just demands, pursuant to the statutes in such 
case made and provided, and onthe further trust to 
pay the surplus, if any there be, after fully satisfying 
and paying the said creditors and all proper costs and 
charges, to the said Wm. H. Locke.” 

Aithough the deed does not, in terms, refer to any 
particular statute, it may be taken—the fact being so 
found—that the intention of Locke and the assiguors 
was to have a distribution made among the creditors 
of the former in conformity with the requirements of 
an act of the Legislature of New Jersey, passed April 
16, 1846, entitled: ‘‘An act to secure to creditors an 
equal and just division of the estates of debturs who 
convey to assignees for the benefit of creditors.”’ 

That act provides, among other things, that every 
conveyance or assignment by a debtor of his estate, 
real or personal, or both, in trust, to an assignee for 
the benefit of creditors, shall be made for their equal 
benefit in proportion to their several demands to the 
net amount that shall come to the hands of the assignee 
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for distribution; and all preferences of one creditor 
over another, or whereby one shall be first paid or have 
a greater proportion in respect to his claim than an- 
other, shall be deemed fraudulent and void, excepting 
mortgage and judgment creditors, when the judgment 
has not been by confession for the purpose of prefer- 
ring creditors, §1; further, that the debtor shall an- 
nex to his assignment an inventory, under oath or 
affirmation, of all of his property, together with a list of 
his creditors, and the amount of their respective claims, 
such inventory not however to be conclusive as to the 
quantity of the debtor’s estate, and the assignee to be 
entitled to any other property, belonging to the debtor 
at the time of the assignment, and comprehended 
within its general terms, §2. Other sections provide 
for public notice by the assignee of theassignment; 
for the presentation of claims of creditors; for filing by 
the assignee under oath of a true inventory and valua- 
tion of the estate; for the execution by him of a bond 
in double the amount of such inventory or valuation; 
for the recording of such bond; for the filing with the 
clerk of the Court of Common Pleas of the county of 
the debtor’s residence, within three months afterthe 
date of the assignment, of a list of all such creditors as 
claim to be such, and the amount of their demands, first 
making it known by advertisement that all claims 
against the estate must be made as prescribed in the 
statute, or be forever barred from coming in fora divi- 
dend of said estate, otherwise than as provided; for the 
right of the assignee or any creditor or person interested 
to except to the allowance ofany claim presented; for 
the adjudication of such exceptions; for fair and 
equal dividends from time to time among the creditors 
of the assets in proportion to their respective claims; 
and fora final accounting by the assignee in the or- 
phan’s court of the county—such settlement and ad- 
judication to be conclusive on all parties, except for 
assets which may afterward come to band, or for 
frauds or apparent error. §§ 3, 4, 5, 6 and 7. 

The act further provides: 

*“*§ 11. If any creditor shall not exhibit his, her or 
their claims within the term of three months as afore- 
said, such claim shall be barred of a dividend unless 
the estate shall prove sufficient after the debts ex- 
hibited and allowed are fully satisfied, or such cred- 
itor shall find some other estate not accounted for by 
the assignee or assignees before distribution, in which 
case such barred creditor shall be entitled to a ratable 
proportion therefrom. 

*§ 12. Whenever any assignee or assignees, as afore- 
said, shall sell any real estate of such debtor or debtors 
as is conveyed in trust as aforesaid, he or they shall 
proceed to advertise and sell the same in manner as is 
now or may hereafter be prescribed in the case of an 
executor or administrator directed to sell lands by an 
order of the orphan’s court, for the payment of the 
debts of the testator or intestate. 

**§ 13. Every assignee as aforesaid shall have as full 
power and authority to dispose of all estate, real and 
personal, assigned, as the said debtor or debtors had 
at the time of the assignment, and to sue for and re- 
cover in the proper name of such assignee or assignees, 
everything belonging or appertaining to said estate, 
real or personal, of said debtor or debtors, and shall 
have full power and authority to refer to arbitratiou, 
settle and compound, and to agree with any person 
concerning the same, and to redeem all mortgages and 
conditional contracts, and generally to act and do 
whatever the said debtor or debtors might have law- 
fully done in the premises. 

“§ 14. Nothing in this act shall be taken or under- 
stood as discharging said debtor or debtors from lia- 
bilities to their creditors who may not choose to ex- 
hibit their claims either in regard to the persons of 
such debtors or to any estate, real or personal, not as- 





signed as aforesaid, but with respect to the creditors 
who shall come in under said assigument, and exhibit 
their demands as aforesaid for a dividend, they shall 
be wholly barred from having afterward any action or 
suil at law or equity against such debtors or their rep- 
resentatives, unless on the trial of such action or hear- 
ing in equity the said creditor shall prove fraud in the 
said debtor or debtors with respect to the said assign- 
ment, or concealing his estate, real or personal, 
whether in possession, held in trust, or otherwise.”’ 

The estate which came into the hands of the as- 
signees was converted into money in New Jersey—the 
amount being nearly $200,000 — and the proceeds fur 
the convenience of the assignees were deposited in a 
bank in the city of New York. No proceedings in 
bankruptcy were ever taken against Locke. 

On the 3d day of February, 1876, William Pickhardt 
and Adolph Kutroff recovered a judgment against 
Locke in the Supreme Court of the city and county of 
New York for $3,086.85. Upon that judgment execu- 
tion was issued and returned unsatisfied. Subse. 
quently, May 27, 1876, in certain proceedings, before 
one of the judges of that court, supplementary to the 
return of execution, Thomas Boese, plaintiff in error, 
was appointed receiver of the property of Locke, and 
having executed a bond for the faithful discharge of 
the duties of his trust, he obtained an order from the 
same court giving him authority, as receiver, to bring 
an action against the assignees of Locke. Thereupon, 
June 9, 1876, he commeuced this action. It proceeds 
upon these grounds: 1. That the indebtedness from 
Locke to Pickhardt and Kutroff arose in New York, 
where they reside, before the making of said assign- 
ment; 2. That the statute of New Jersey with refer- 
ence to or under which said assignment was made was, 
by force of the bankruptcy act of 1867, suspended and 
of no effect; 3. That the assignment was fraudulent 
and void by the laws of New Jersey, in that it was 
made with the intent upon the part of Locke to hinder, 
delay, and defraud his creditors, and in that he had a 
large amount of money and other property which he 
fraudulently retained to his own use and did not sur- 
render to the assignees. 

The prayer of the complaint—the allegations of which 
were fully met by answer—was fer judgment against 
the defendants; that the assignments be adjudged 
fraudulent and void; and that the defendants be re- 
quired to account to plaintiff fur all the property aud 
money received or to which they are entitled under 
and by virtue of said assignment. It was conceded at 
the hearing that defendants had in their hands, of the 
proceeds of the sale of the assigned property, an 
amount sufficient to pay the judgment of Pickhardt 
and Kutroff. 

The Supreme Court of New York, both in General 
and Special Term, sustained the action and gave judg- 
ment against the assignees in favor of Boese, as re- 
ceiver for the amount of the demand of Pickhardt and 
Kutroff. But in the Court of Appeals that judgment 
was reversed, with directions to enter judgment for 
the defendants. 

We dismiss from consideration all suggestions in the 
pleadings of actual fraud upon the part either of Locke 
or of his assignees. The court of original jurisdiction 
found as a fact—and upon that basis the case was con- 
sidered by the Court of Appeals—that the assignment 
was executed and delivered by the former and ac- 
cepted by the latter in good faith and without any pur- 
pose to hinder, delay, or defraud any creditor of Locke. 
It is further found as a fact that the assignment was 
made with the intent, bona fide, to make an equal dis- 
tribution of the proceeds of the trust estate among 
creditors, in conformity with the local statute. The 
Supreme Court of New York ruled that the statute of 
New Jersey was in its nature and effect a bankrupt 
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law, and the power conferred upon Congress to estab- 
lish a uniform system of bankruptcy, having been ex- 
ercised by the passage of the act of 1867, the latter act 
wholly suspended the operation of the local statute as 
to all cases within its purview; consequently it was 
held the assigument was not valid for any purpose. 
The Court of Appeals, recognizing the paramount na- 
ture of the bankrupt act of Congress, and assuming 
that the 14th section of the New Jersey statute, relat- 
ing to the effect upon the creditor's claim of accepting 
a dividend, was inconsistent with that act, and there- 
fore inoperative, adjudged that other portions of the 
local statute which provided for the equal distribution 
of the debtor’s property among his creditors, and 
regulated the general conduct of the assignee, were not 
inconsistent with nor were they necessarily suspended 
by the act of 1867; further that the New Jersey stat- 
ute did not create the right to make voluntary assign- 
ments for the equal benefit of creditors, but was only 
restrictive of a previously existing right, and imposed 
for the benefit of creditors, salutary safeguards around 
its exercise; consequently had the whole of the New 
Jersey statute been superseded, the right of a debtor 
to make a voluntary assignment would still have ex- 
isted. The assignment asa transfer of the debtor's 
property was therefore upheld as in harmony with 
the general object and purposes of the bankrupt act, 
unassailable by reason merely of the fact that some of 
the provisions of the local statute may have been sus- 
pended by the act of 1867. 

In the view which we take of the case it is unneces- 
sary to consider all of the questions covered by the 
opinion of the State court and discussed here by coun- 
sel. Especially it is mot necessary to determine 
whether the bankrupt act of 1867 suspended or super. 
seded all of the provisions of the New Jersey statute. 
Undoubtedly the local statute was, from the date of 
the passage of the bankrupt act, inoperative in so far 
as it provided for the discharge of the debtor from fu- 
ture liability to creditors who came in under the as- 
signment and participated in the distribution of the 
proceeds of the assigned property. It is equally clear, 
we think, that the assignment by Locke of his entire 
property to be disposed of as prescribed by the statute 
of New Jersey, and therefore independently of the 
bankruptcy court, constituted itself au act of bank- 
ruptcy, for which, upon the petition of a creditor, 
filed in proper time, Locke could have been adjudged 
a bankrupt, and the property wrested from his as- 
signees for administration in the bankruptcy court. 
Burt, 1 Diil. 440; In re Goldschmidt, 3 Bank. Reg. 168; 
Smith, 6 id. 5. The claim of Pickhardt and Kutroff ex- 
isted at the time of the assignment. The way was 
therefore open for them, by timely action, to secure 
the control and management of the assigned property 
by that court for the equal benefit of all the creditors of 
Locke. But they elected to lie by until after the ex- 
piration of the time within which the assignmentl could 
be attacked under the provisions of the bankrupt act; 
and now seek by this suit in the name of the plaintiff 
in error to secure an advantage or preference over all 
others; this, notwithstanding the assignment was 
made without any intent to hinder, delay or defraud 
creditors. In order to obtain that advantage or pref- 
erence, the plaintiff in error relies on the paramount 
force of the bankrupt act, the primary object of which, 
as this court has frequently announced, was to secure 
equality among the creditors of a bankrupt. Mayer v. 
Hellman, 91 U. S. 501; Reed v. McIntyre, 98 id. 507 ; 
Buchanan v. Smith, 16 Wall. 277. It can hardly be thay 
a court is obliged in vindication of an act of Congress 
to lend its aid to those, who neglecting or refusing to 
avail themselves of its provisions, seek to accomplish 
ends inconsistent with that equality among creditors 
which those provisions were designed to seeure. If it 





should be assumed for the purposes of this case, that 
the statute of New Jersey was as to each and all of its 
provisions, suspended when the bankrupt act of 1867 
was passed, it does not follow that the assignment by 
Locke was ineffectual for every purpose. Certainly 
that instrument was sufficient to pass the title from 
Locke to his assignees. It was good as between them, 
at least until Locke in some appropriate mode, or by 
some proper proceedings, manifested a right to have it 
set aside or cancelled upon the ground of a mutual 
mistake in supposing that a local statute of 1846 was 
inoperative. And in the absence of proceedings in the 
bankruptcy court impeaching the assignment, and so 
long as Locke did not object, the assignees had au- 
thority to sell the property and distribute the proceeds 
among all the creditors, disregarding so much of the 
deed of assignment as required the assignees, in the 
distribution of the proceeds, to conform to the local 
statute. The assignment was not void as between the 
debtor and the assignees simply because it provided 
for the distribution of the proceeds of the property in 
pursuance of a statute, none of the provisions of which 
it is claimed were then in force. Had this suit been 
framed for the purpose of compelling the assignees to 
account to all the creditors for the proceeds of the sale 
of the property committed to their hands, without 
discrimination against those who did not recognize 
the assignment and exhibit theirdemands within the 
time and mode prescribed by the New Jersey statute, 
a wholly different question would have been presented 
for determination. It has been framed mainly upon 
the idea that by reason of the mistake of Locke and 
his assignees in supposing that the property could be 
adininistered under the provisions of the local statute 
of 1846, even while the bankrupt act was in force, the 
title did not pass for the benefit of creditors according 
to their respective legal rights. In this view, as has 
been indicated, we do not concur. 

We are of opinion that except as against proceed- 
ings instituted under the bankrupt act for the purpose 
of securing the administration of the property in the 
bankruptcy court, the assignment, having been made 
without intent to hinder, delay or defraud creditors, 
was valid, for at least the purpose of securing an equal 
distribution of the estate among all the creditors of 
Locke in proportion to their several demands, feed v. 
McIntyre, 98 U. 8. 507, and consequently we adjudge 
only that the plaintiff in error is not entitled by reason 
of any conflict between the local statute and the bank- 
rupt act of 1867, or by force of the before-mentioned 
judgment and the proceedings thereunder, to the 
possession of the assigned property or of its proceeds 
as against the assignees, or toa priority of claim for 
the benefit of Pickhardt and Kutroff upon such pro- 
ceeds. 

Judgment affirmed. 


—_—_—_. 


WHEN CONDITIONS IN A RECEIPT BINDING 
THOUGH NOT READ. 
ENGLISH HIGH COURT OF JUSTICE, QUEEN’S BENCH 
DIVISION, JANUARY 16, 1888. 


WATKINS V. RyMmt1u, 48 L. T. Rep., N. S. 426. 
Where a person delivers goods for sale to the proprietor of a 
sale repository, and accepts without objection a receipt 
containing the words ** subject to the conditions as ex- 
hibited upon the premises,”” he is bound by these condi- 
tions, whether he reads the receipt or not. 
i ie was arule calling upon the plaintiff to show 
cause why the verdict found for the plaintiff in 
the mayor’s court, London, should not be set aside 
and a verdict entered for the defendant, or why a new 
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trial should not be had on the ground of misdirection. 
The facts of the case sufficiently appear in the opinion. 


Sims, for plaintiff, showed cause. 


Macleod, Q. C. (with him C. Hall, Q. C. and Dick- 
ens), for defendant, supported the rule. 


STEPHEN, J. This case was argued before my 
brothers Hawkins and Watkin Williams and myself, 
at the last sittings, on arule to show cause why the 
verdict found in the mayor’s court for the plaintiff 
should not be set aside and a verdict entered for the de 
fendant, or why a new trial should not be had on the 
ground of misdirection. The facts of the case were as 
follows: The plaintiff was the owner of a wagonette, 
and the defendant was the keeper of a repository for 
the sale on commission of horses, carriages, aud har- 
ness. On the 11th of May, 1878, the plaintiff took the 
waggonette to the repository and left it to be sold, re- 
ceiving for it a receipt on a printed form, which was 
in these words: ‘ Herbert Rymill’s Royal Repository, 
Barbican, for the sale of horses, carriages, harness. 
ete. Sales by auction every Tuesday and Friday at 11. 
Received from , subject to the conditions as ex- 
hibited on the premises” (these words were italicised), 
‘The proceeds paid on Monday between the hours 
of eleven and four upon the production of the receipt 
signed by the owner, or forwarded by post if desired.” 
The conditions exhibited on the premises were printed 
conditions, exhibited in conspicuous positions in many 
parts of the premises, the following were the conditions 
bearing upon the present case: ‘10. Should any horse 
or other property sent to this repository remain over 
one month the proprietor shall be at liberty to sell the 
same by public auction only, with or without notice 
to the owner, unless all expenses are previously paid. 
All horses, carriages, carts, etc., sent to this repository 
for sale remain at the risk of the owner.’’ Amongst 
the terms were the following: ‘“ Two shillings and six- 
pence per week standing for four wheel carriages and 
Hansom cabs. * * * ‘Two shillings and sixpence 
for washing each carriage. No horses or other property 
allowed to be taken away until the keep, sale, and 
other expenses are paid.” The plaintiff swore that he 
did not read the receipt, but put it in his pocket with- 
out noticing it. About a month after leaving the wag- 
gonette the plaintiff called and asked afterit. He was 
told (but not, so far as it appeared, by the manager or 
by any person authorized to tell him) that the waggon- 
ette was sold, and that the selling day was Monday. 
He returned on Monday and saw the manager, who 
told him he must bringthe receipt. He said he had 
lost it, but that they must have his name on their 
books. ‘They refused to go into the matter without 
the receipt. The receipt was not found until the 25th 
of October, 1881, and during this time the plaintiff took 
no steps, except calling two or three times to make in- 
quiries. In November, 1881, the plaintiff, through his 
solicitor, applied for the waggonette, and found that 
it had shortly before been sold for 91. 19s. 6d., of which 
the whole, except 6s. 10d., was due for charges under the 
terms stated in the conditions quoted. The defendant 
sent the plaintiff a post-office order for 16s. 10d., mis- 
taking the amount of his charges, and thus considered 
himself to have overpaid him. The defendant’s coun- 
sel argued that the common serjeant, who sat as judge, 
ought to have directed the jury on these facts to find 
for the defendant, but the common serjeant held that 
the queston was one ‘‘for the jury whether the de- 
fendant had or had not given the plaintiff reasonable 
notice of the conditions.”” This question the jury an- 
swered in the negative, and gave a verdict for the 
plaintiff for 211. The question whether the direction 
given to the jury was correct depends upon a review 
of a variety of authorities, which it is not altogether 
easy to reconcile. We will examine them in the order 





of their dates. Passing over earlier decisions which 
bear upon the subject indirectly, we may notice first 
the case of Van Toll v. South- Eastern R. Co., 12 C. B., 
N. S. 75, decided in 1862. In this case it was decided 
in substance that a person who deposited a bag at a 
cloak-room was bound by a notice printed on the back 
of a ticket, which she received when she made the de- 
posit aud produced when she demanded the bag which 
had been given to another person. In this case Erle, 
C. J., based his judgment for the defendants on the 
fact, amongst others, that the defendants had used all 
reasonable means to make known to the depositors, 
and among them to the plaintiff, the terms on which 
they received deposits. Willes, J., said, p. 87: ** As- 
suming that the plaintiff did not read the terms of the 
conditions, it is evident that she knew that they were 
there, and that she was satisfied to leave the 
goods upon those terms. The obvious result of this, is 
that either she must be taken to have assented to the 
terms, or if she did not assent, she knew that there 
were terms which the railway company intended to 
stipulate for."” The next is Lewis v. McKee, 10 L. T. 
Rep., N. 8. 522; L. Rep., 4 Ex. 58. The facts of this case 
were dissimilar to the other, and need not be stated; 
but in the course of his judgment upon them, which 
was that the Exchequer Chamber Willes, J., restates the 
principle involved in Van Toll v. South-Eastern PR. Co., 
in such a way as to imply (though he does not exactly 
state) that upon delivery by one of the two contract- 
ing parties to the other of a written document, stating 
the terms on which the party who produces it proposes 
to contract, the other party acts at his peril if he does 
not read it. The next case in order of time is Zunz v. 
South-Eastern R. Co., 20 L. T. Rep., N. S. 873; L. Rep., 
4 (). B. 539, decided in 1869. In this case the railway 
company sought to protect themselves against liability 
for the loss of a passenger’s luggage between Calais 
and Paris by a condition printed on a ticket to Paris 
excepting themselves from liability for losses off their 
own line. The Court of Queen’s Bench were unani- 
mously of opinion that the condition on the ticket was 
part of the contract, and Cockburn, C. J., laid down 
the law as follows: ‘* However harsh it may appear in 
practice to hold a man liable by the terms and condi- 
tions which may be inserted in some small print on his 
ticket—which he only gets at the last moment after he 
has paid his money, and when nine times out of ten he 
is hustled out of the place at which he stands to get 
the ticket by the next comer—-still we are bound by 
the authorities to hold that when a man takes a ticket 
with conditions on it he must be presumed to know 
the contents of it, and to be bound by them.’’ Cock- 
burn, C. J., does not say to what authorities he re- 
ferred; probably Van Toll v. South-Eastern R. Co., 
and Lewis v. MeKee, would be two of them. They are 
the strongest cases in that direction which we have 
been able to find, though they do not appear to have 
been cited in the argument, which turned to a great 
extent upon other topics. However this may be, the 
principle thus stated would be sufficient to decide this 
case if the decision stood alone. It is in some respects 
a stronger case against the defendant than the present 
one, as the power of railways to impose conditions on 
passengers is, to a considerable extent, limited by stat- 
utes which have no application to the case of reposi- 
tories. There have however been several subsequent 
decisions, which, though not inconsistent with Zunz 
v. South-Eastern R. Co., show that it cannot be re- 
garded as a complete statement of the law. The first 
of these which may be noticed is Henderson v. Steven- 
son, 32 L. T. Rep., N. 8. 709; L. Rep., 2H. L. Se. 470, 
decided in 1875. In this case a passenger by a steam- 
boat took a ticket, on the face of which appeared the 
words ‘‘ Dublin to Whitehaven.”” On the back were 
the words, ‘“‘ The company incurs no liability in respect 
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of loss, injury or delay to the passenger or to his lug- 
gage, whether arising from the act, neglect or default 
of the company or their servants or otherwise.’’ There 
was no reference on the front of the ticket to the back 
of it, and the plaintiff swore that he did not look at it. 
It was held that the notice did not affect the company’s 
liability. The facts of the case were so peculiar that it 
can hardly form a precedent for any other. It cer- 
tainly does not appear that the steamboat company 
were guilty of fraud, but it does appear that they at- 
tempted to rid themselves of a common law liability 
by annexing to their contract to carry a condition 
most unusual in itself, and to which the course 
adopted by them would not naturally call the attention 
of the other party to the contract. The principle upon 
which the case was decided is expressed ina very few 
words by Lord Cairns, 32 L. T. Rep., N. S. 711; L. 
Rep., 2 H. L. Sc. 475: ‘* The question does not depend 
upon any technicality of law, or upon any careful ex- 
amination of authorities. [tis a question simply of 
common sense. Can it be held that when a person is 
entering into a contract containing terms which de 
facto he does not know, and as to which he has re- 
ceived no notice, he ought to inform himself upon 
them?” The words ‘he is bound by those terms,” or 
some equivalent, appear to have dropped vut of there- 
port. ‘It appears to me impossible that that can be 
held.” It may be added that though the case was de- 
cided mainly on this ground, several of their Lordships, 
and in particular Lord Chelmsford and Lord Hatherley, 
entertained doubts as tu the right of the defendants to 
attach such a condition as the one in question to the 
contract to carry. Lord Chelmsford says, ‘‘that of 
course a person may if he chooses take the whole risk 
of the voyage himself, but the company, by a 
mere notice without such assent, can have no right to 
discharge themselves from performing what is the very 
essence of their duty.’’ The circumstances of the 
present case have an analogy to those of Henderson vy. 
Stevenson. The notice was printed on the face of the 
receipt, and formed a prominent part of it. The cir- 
cumstances of the contract were such that any man of 
ordinary intelligence must have known that special 
terms as to its execution must, in the nature of things, 
be made, and it appears to us that by handing to the 
plaintiff the receipt in question the defendants called 
his attention to the subject as pointedly as if their 
clerk had said, “ Read this. It expresses the terms on 
which we are ready to take your waggonette.’’ The 
next case to be considered is Harris v. Great Western 
R. Co., 34 L. T. Rep., N. 8. 647; 1Q. B. Div. 515, de- 
cided in 1876. In this case the luggage of a person who 
had been a passenger by the Great Western Railway 
was deposited by her brother on her behalf with the 
servants of the railway at the cloak-room, and the de- 
positor received a ticket, which on its face enumerated 
the articles received, stated the charge at 2d. for each, 
and ended with these words: ‘Left in the name of 
—-——. and subject to the conditions on the other 
side.’?’ On the back were conditions, one of which 
limited the liability of the company to 5l. for each 
package unless a certain higher rate were charged. The 
person who deposited the articles said that he did not 
read the conditions on the back of the ticket, but ad- 
mitted that he “ believed there were some conditions.” 
Tne judges of the Queen’s Bench Division held that 
the plaintiff was bound by the conditions on the back 
of the ticket. The judgment of Lord Blackburn in 
this case seems specially worthy of attention, though 
there was no difference of opinion in the court. Lord 
Blackburn elaborately distinguishes the case from 
Henderson v. Stevenson, on grounds similar to those 
which we have already stated. The shortest expres- 
sion of his view is on p. 531 of 1Q. B. Div. He says 
that in Henderson v. Stevenson, 34 L. T. Rep., N. S. 





650 there was nothing to show that the steamboat com- 
pany would believe from the conduct of the passenger 
that he had represented to them that he had read or 
looked at the back of the ticket, and in point of fact he 
had not. In the following page Lord Blackburn states 
the reasons which led him to the conclusion that in 
the case then before him the plaintiffs’ agent, ‘‘by de- 
positing the goods and taking this ticket, did so act as 
to assert to the defendants that he had looked at and 
read the ticket and ascertained its terms, or was con- 
tent to be bound by them without ascertaining them, 
aud so induced them to enter into the contract with 
him in the belief that he had assented to its terms.” 
One principal reason for this conclusion is as follows: 
‘““The defendants as a railway company are not bound 
to receive goods at all for custody; they give notice 
that they will not receivd them by any of their ser- 
vants in general, but any one wishing to deposit goods 
with them must go to a particular office, there pay the 
proper remuneration and receive a ticket. No man 
can come to that office without knowing so much. 
Few can come without knowing thaé the ticket is to be 
kept and produced when the goods are taken away—a 
term which would not be imnlied by law if the ticket 
were merely a receipt for the money, and Mr. Harris 
did in fact know this. It is clear that the defendants 
meant that the ticket should be the contract; what 
more could be required to justify their servants, as 
reasonable men, in believing that the person bringing 
the goods and paying the money as part of the same 
transaction, receiving and carrying away the ticket, 
meant to assent to the terms in the ticket, and to in- 
duce them to receive the goods on those terms?” It 
is obvious that mutatis mutandis, every word of this 
would apply to the present case. The only remaining 
point in this case which requires notice is that Lord 
Blackburn observes; ‘‘I think as at present advised, 
the proper direction toa jury in such a case as this 
would be, that if they believe these undisputed facts, 
they ought to find that the terms were binding on the 
plaintiff. This we need not decide; but where I am 
to act both as judge and juror” —the court had the 
power to draw inferences of fact -- ‘‘ I have no hesita- 
tion in so finding.’ This case appears to us to be pre- 
cisely in point in reference to the matter now before 
us, except as to the question whether the common ser- 
jeant ought to have directed a verdict for the de- 
fendant, as to which Lord Blackburn’s expression of 
opinion is only adictum. It is however necessary to 
refer to two other cases in order to show that they do 
not interfere with this view. The first of these is 
Parker v. South-Eastern R. Co., 36 L. T. Rep., N. 8. 
540; 2 C. P. Div. 416, which was decided in 1877. 
Gabell v. South-Eastern Rk. Co., was decided at the 
same time by the same judgment, the facts and 
directions given to the jury being identical 
in the two cases. The facts in each case 
closely resembled those of Harris v. Great West- 
ern R. Co. In each case a bag was left at a cloak 
room, 2d. was paid, and a ticket received, which had 
printed upon it the words ‘see back.”” On the back 
were conditions of which one was, ‘‘the company will 
not be responsible for any package exceeding the value 
of 101.”’ Each plaintiff denied that he had read the 
words on the ticket or seen a printed notice to the 
same effect hung up in the cloak room. In each case 
the judge asked the jury (1 Did the plaintiff read, or 
was he aware of the conditions? (2) Was the plaint- 
iff under the circumstances, under the obligation, in 
the exercise of reasonable and proper caution, to read 
or make himself aware of the condition? In each case 
the jury answered both questions in the negative. In 
each a rule for a new trial or for judgment was refused 
by the Divisional Court, and in each the case came be- 
fore the Court of Appeal, Of the three judges who 
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heard the case, Mellish, L. J., held that there had been 
a misdirection, because the jury had not been asked 
whether the railway company did what was reasonably 
sufficient to give the plaintiff notice of the condition. 
Baggallay, L. J., was of the same opinion, though he 
expressed it somewhat differently; but each of these 
learned judges appears to have been of opinion that 
the importance to be attached and the effect to be 
given to adocument of this nature must depend upon 
the character of the particular contract which it is al- 
leged to constitute. As extreme cases, Mellish, L. J., 
suggests on the one hand, the case of a turnpike ticket, 
which a person driving through the gate on paying the 
toll would naturally not read, and on the other hand, 
that ofa billof lading on which a person shipping 
goods would be held liable, although he might swear 
that he had never read it and did not believe it to 
contain conditions as to the terms of the contract of 
carriage. Lord Bramwell, then lord justice, took a 
view much more decisively in favor of the defendants. 
The case he said was precisely the same as if the de- 
fendant’s servants had in so many words asked the 
plaintiffs to read the tickets, in which case he says the 
plaintiffs would have to take the consequences if they 
did not read. ‘* Why is there printing on the paper,” 
he said, ‘‘except that it may be read?’’ The putting 
of it into their hands was equivalent to saying, ‘“* Read 
that.” ‘“‘Could the defendants practically do more 
than they did?”” He sums up this judgment thus: 
‘The defendants put into the hands of the plaintiffa 
paper with printed matter on it, which in all good 
sense and reason must be supposed to relate to the 
matter in hand. This printed matter the plaintiff 
sees, and must either read it and object to it, if he 
does not agree to it, or if he does read it and not ob- 
ject, or does not read it, he must be held to consent to 
it. Lord Bramwell upon these grounds, having given 
judgment for the defendants, agreed that there ought 
at least to bea newtrial. If the judgment of Lord 
Bramwell in Parker v. South-Eustern 2. Co., is accepted 
it appears to us to be an authority directly in point in 
favor of the defendants in the present case, but the 
other two judges took a somewhat different view of 
the subject, and Mellish, L. J., suggested the question 
which he considered proper for the jury. This ques- 
tion differs considerably from the one actually put by 
the common serjeant in this case. It is one thing to 
ask whether a defendant has done what is reasonably 
sufficient to give the plaintiff notice of a condition, 
and quite another to ask (as the common serjeant did) 
whether he has given him reasonable notice. The 
latest case on the subject, and the last which we need 
notice, is Burke v. South-Eastern R. Co., 41 L. T. Rep., 
N.S. 554; 5 C. P. Div. 1, decided in 1879. In this case 
the plaintiff took a ticket from London to Paris from 
the defendants. On the outside of the cover was 
“Cheap return ticket London to Paris and _ back, 
second class,’’ and othermatter, but no reference to 
the inside of the cover. On the inside was acondition 
limiting the responsibility of the defendants to their 
own trains. The plaintiff was injured while traveling 
in France. He sued the defendants, and said he had 
not read the condition and did not know of it. Cock- 
burn. C. J., asked the jury the question suggested in 
Purker v. South-Eastern R. Co., and they answered in 
favor of the plaintiff. The defendants moved to have 
judgment entered for them, and this was done, the 
Divisional Court bolding that the book was the con- 
tract, and that the condition was an indivisible part 
of it. The judgment in this case can hardly be sup- 
ported by any principle short of that laid down in 
Kunz v. South-Eastern FR. Co., if indeed it does not go 
further. Such being the state of the authorities, the 
question is how they bear on the case now to be de- 
cided. Inafew words the matter appears to us to 





stand thus: The cases relevant to the matter are in 
order of date. Zunz v. South-Eastern Rk. Co.; Harris 
v. Great Western R. Co.; Parker v. South-Eastern R, 
Co.; and Burke v. South-Eastern R. Co. All of them 
are in favor of the defendant, except Parker v. South- 
Eastern R. Co., and of the three judgments in this case 
that of Lord Bramwell is directly in the defendant’s 
favor. Toacertain extent the judgments of Mellish 
and Baggallay, L. JJ., are in favor of the plaintiff, as 
they treat the question whether reasonable means to 
give notice were employed by the defendants as one of 
fact for the jury, though in another way they are 
unfavorable as they suggest as the question for the 
jury one which in this case was not put to them. It 
must be remembered that the precise question before 
the court in Parker v. South-Eastern R. Co., was not 
whether the question in that case was one of law 
or of fact, but whether the questions put to the jury 
by the learned judges at nisi prius were proper, which 
as all the court agreed, they were not. It must also 
be observed that in Parker v. South-Eastern FR. Co., the 
question before the court related to the common-law 
contract of the bailment of goods for safe custody, 
the nature of which is well known in the absence of 
special terms agreed to by the parties. The present 
case relates to a contract of a different kind, namely, 
the deposit of an article for sale on commission, as to 
which the terms must necessarily depend upon the 
agreement of the parties, as none are ascertained by 
the common law. Besides all the judges in Purker v. 
South-Eastern R. Co., agreed that the effect of the de- 
livery of adocument stating terms must depend on 
the nature of the contract to which it related. We 
now proceed to state the principles which we deduce 
from this examination of the authorities, and to apply 
them to the case before us. Thrown into a general 
form, the result of the authorities considered appears 
to be as follows: A great number of contracts are in 
the present state of society made by the delivery by 
one of the contracting parties to the other of a docu- 
ment in acommon form, stating the terms by which 
the person delivering it will enter into the proposed 
contract. Such a form constitutes the offer of the 
party who tenders it. If the form is accepted without 
objection by the person to whom it is tendered, this 
person is as a general rule bound by its contents, and 
his act amounts to an acceptance of the offer made to 
him, whether he reads the document or otherwise in 

forms himself of its contents or not. To this general 
rule however there are a variety of exceptions: (1) In 
the first place the nature of the transaction may be 
such that the person accepting the document may sup- 
pose, not unreasonably, that the document contains 
no terms at all, but isa mere acknowledgment of an 
agreement not intended to be varied by special terms. 
Some illustrations of thisexception may be found in 
the judgments in Parker v. South-Eastern R. Co., and 
in the language of some of the Lords in Henderson v. 
Stevenson, though these must be received with caution 
for reasons given by Lord Blackburn in his judgment 
in Harris v. Great Western R. Co. (2) A second excep- 
tion would be the case of fraud, as if the conditions 
were printed in such a manner as to mislead the person 
accepting the document. (3) A third exception occurs 
if without being fraudulent, the document is mislead- 
ing, and does actually mislead the person who has 
taken it. The case of Henderson v. Stevenson, is an 
illustration of this. (4) An exception has been sug- 
gested of conditions unreasonable in themselves or ir- 
relevant to the main purpose of the contract. Lord 
Bramwell suggests some illustrations of this in his 
judgment in Parker v. South-Eastern R. Co. One is 
the case of a ticket having on it a condition that the 
goods deposited ina cloak room should become the 
absolute property of the railway if not removed in two 
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days. Weare aware of no absolute decision on this 
point, nor is it material to the present case. We now 
come to apply these principles to the case before us. 
It is obviously within the general rule. Can it be 
brought under any of the exceptions? The only one 
which can apply to it is the one which we have put 
first: Can it be said that the nature of the transaction 
was such that the plaintiff might suppose, not unrea- 
sonably, that the document contained no terms at all, 
but was a mere acknowledgment of an agreement not 
intended to be varied by special terms? It seems to 
us impossible to suppose that this can have been the 
case. The acceptance of a carriage for sale on commis- 
sion is not a simple contract, the terms of which are 
established by the common law in the absence of any 
special agreement by the parties. They must, from 
the nature of the case, be as special as those of a con- 
tract of lease or a bill of lading, and this consideration 


alone seems to us to establish the conclusion that 
the receipt and conditions to which it refers 
constituted the contract between the parties, 


and that the learned common serjeant misdirected the 
jury when he told them that the question was whether 
the defendant had given reasonable notice to the plain- 
tiff of the conditions. Wemay observe that in no view 
of the case could this direction be upheld. If any ques- 
tion at all were asked, it ought to have been whether 
the defendant took reasonable means to give notice of 
the conditions to the plaintiff, which is a very different 
one from that which was actually put to the jury. 
This brings us to the last question in the case: Ought 
we to entera verdict for the defendant, or to send the 
case back for a new trial in order that the question 
suggested by Mellish, L. J., may be put? We think that 
we ought to enter judgment for the defendant. The 
question suggested by Mellish, L. J., may be proper in 
cases falling under what we have called the first ex- 
ception to what we apprehend to be the general rules, 
but this, in our judgment, is not one of those cases. It 
resembles rather the cases of Zunz v. South-Eastern 
R. Co., and Burke v. South-Eastern R. Co., in which 
the ticket itself was held to be the contract. It is in 
some cases difficult to say what is a question of law 
and what is a question of fact; but in this case a test 
may be applied, which to us seems conclusive. Sup- 
pose that the cage were sent for a new trial, and that 
the jury on the undisputed facts were to find that the 
defendant had not taken reasonable means to give no- 
tice of the conditions to the plaintiff, would it not be 
our duty to set that verdict aside as being in direct op- 
position to the evidence—as being a verdict, which up- 
on the evidence, no intelligent men could justly re- 
turn? We think it would, and that being so, it seems 
to follow tbat the question is one of law and not of 
fact. It is in one sense a question of fact, but it is a 
question of fact, to which, by law, one answer only 
can be given, and this is the same thing as a question 
of law. This may be shown by stating it specifically. 
The only question which can be called a question of 
fact is, whether giving a maua printed paper, plainly 
expressing the conditions on which a keeper of a re- 
pository is willing to accept a carriage for sale on com- 
mission, is or is not equivalent to asking the owner of 
the carriage to read that paper, with intent that he 
should read it when he has a fair opportunity of doing 
so. This we think is a question of law, to be answered 
in the affirmative. As the result, the verdict and judg- 
ment for the plaintiff for 211. will be set aside, and the 
verdict entered for the defendant, with costs. 
Judgment for defendant. 


—_—__>—__—_—_ 


MEMBERSHIP IN BOARD OF TRADE NOT 
PROPERTY LIA BLE FOR DEBTS. 


ILLINOIS SUPREME COURT, MAY 10, 1883, 
BARCLAY V. SMITH. 
A certificate of membership in the Chicago Board of Trade 
is not property liable to be subjected to the payment of 
debts of the holder by legal proceedings. 





PPEAL from the judgment of the Appellate Court. 
Sufficient facts appear in the opinion. 

Craic, J. There is but one question presented by 
the record and that is, whether a certificate of mem- 
bership in the Board of Trade in the city of Chicago 
is property which is liable to be subjected to the pay- 
ment of the debts of the holder by legal proceedings. 
The Board of Trade of Chicago is a corporation created 
by a special act of the Legislature of the State, with 
power to sue and be sued, to purchase and hold prop- 
erty not to exceed at any time $200,000. The objects 
of the corporation, as declared by the charter and by- 
laws, are ‘“‘to maintain a commercial exchange; to 
promote uniformity in the customs and usages of mer- 
chants; to inculcate principles of justice and equity 
in trade; to facilitate the speedy adjustment of busi- 
ness disputes; to acquire and to disseminate valuable 
commercial and economic information; and generally 
to secure to its members the benefit of co-operation in 
the furtherance of their legitimate pursuits.” 

By the twelfth section of the charter the corporation 
is prohibited from transacting any business excepting 
such as is usual in the management of boards of trade 
or.chambers of commerce. No dividends whatever 
are made among the members of thecorporation. No 
person can become a member unless he receives the 
votes of not less than ten of the board of directors. <A 
certificate of membership is transferable in the books 
of the association to any person eligible to member- 
ship who may be approved by the board of directors 
after due notice. The corporation has power to make 
by-laws for the management of its business and the 
mode in which it shall be transacted. Under the by- 
laws the board of directors are required to provide 
necessary rooms and offices for the purposes of the as- 
sociation, which shall be kept open on all business 
days during certain hours forthe admission of its 
members. 

From an examination of the charter and by-laws of 
the corporation it is apparent that no member receives 
any pecuniary profit from the corporation or from its 
capital or revenue, except such advantage in the way 
of trade that he may derive from the mere privilege 
of being a member and from being admitted to trans- 
act business in the rooms of the board. If dividends 
were authorized to be declared among the members as 
stockholders of the earnings or accumulations of 
mouey or property, there might be some ground for 
holding that a certificate of membership was property 
and liable to be taken for the debts of the members, 
but such is not the case. However much money or 
property may be accumulated by the board it is power- 
less to declare a dividend among its members. 

When the nature and object of a certificate of mem- 
bership is understood, can it upon any reasonable 
principle be said to be property? In Bouvier's Law 
Dictionary the author, under the head of property, 
gives a definition as follows: “The right and inter- 
est which a man has in lands and chattels to the ex- 
clusion of others.’’ The author also announces the rule 
that property considered as an exclusive right to things 
contains not only the right to use those things, but 
right to dispose of them as the owner may desire. The 
certificate of membership is neither lands nor chattels, 
nor can a member dispose of his membership as he 
pleases. A sale can only be made to such person as 
the board, through its directors, may determine. If 
then a certificate of membership is property, it does 
not fall within the definition given, nor do we know 
of any definition of property within which it would 
fall. It may be said that a certificate of membership 
has a large value, and hence ought to be regarded as 
property. It is true that the board requires a person 
who becomes a member to pay an initiation fee of 
$5,000, and the evidence shows that a certificate of 
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membership is regarded in the market as worth $4,000, 
but this does not change the character of the right. A 
church organized under our statute may own property 
for the uses and privileges of its members worth as 
much as the property possessed by the Board of 
Trade, and the right of a member to attend the meet- 
ings of the church, and occupy a pew, may be regarded 
as a high and valuable right, and yet theright of mem- 
bership has never been regarded as property which may 
be subjected to the payment of the debts of a member. 
The same may also be said in regard to the member- 
ship in a masonic lodge or a social club, and various 
other organizations of a similar character. There may 
be, and doubtless are, many privileges which a man 
may possess that are valuable tu him,which do not fall 
within the definition of property, and which 
may be enjoyed, but cannot be subjected to the pay- 
ment of debts. A liquor dealer may be licensed to 
sell liquor at a certain place for a certain time, for 

‘which privilege he is required to pay $1,000 per 
annum. That privilege is worth to him much more 
than he is required to pay. But is that privilege prop- 
erty which may be sold on execution or reached by a 
creditor's bill for the payment of debts? We have 
never so understood the law. A pedler or an auc- 
tioneer may be licensed to carry on their vocation 
within a certain district for which they may pay a 
stipulated sum of money, the profits arising from the 
privilege of exercising the right may be much larger 
than can be earned by a person exercising the right to 
transact business on the floor of the Board of Trade, 
and yet we have never understood that such a privilege 
was liable to be seized and sold in satisfaction of debts. 
The attorney and physician are licensed to practice 
their professions; it costs money to obtain such a 
privilege; it may be, and is a valuable right, and yet 
such aright cannot be taken by acreditor’s bill and 
sold in satisfaction of adebt. The same may be said 
in regard to various other privileges which may beand 
often are conferred upon persons in different pursuits 
of life. 

A certificate of membership in the Board of Trade of 
Chicago empowers the person who is admitted as a 
member to attend the meetings of the board and deal 
in the various products of the country. 

This right to appear at acertain place and transact 
certain business, in our judgment is not property, but 
itis a mere privilege conferred upon the member, 
which cannot be reached and sold by the process of 
courts. Itis aright which may be regarded as valu- 
able, but which cannot be diverted or destroyed ex- 
cept by the Board itself, for failure of its members to 
conform to the rules and regulations of the association. 
This view is in harmony with the rule announced by 
the Supreme Court of the State of Pennsylvania, 
where a similar question arose. Thompson v. Adams, 
93 Penn. St. 55; Zancoast v. Gowan, id. 66. 

We have been referred to some cases which seemed 
to hold a different view, but without entering upon a 
review of the cases cited, we do not think they estab- 
lish the correct rule, and we are not inclined to follow 
them. 

The judgment of the Appellate Court will be re- 
versed and the cause remanded. 

Reversed and remanded. 


—_.—_____. 


MEMBERSHIP IN PRODUCE EXCHANGE— 
AN ASSET LIABLE FOR DEBTS. 
UNITED STATES CIRCUIT COURT, NEW JERSEY, 
MARCH 28, 1883. 


MATTER OF WERDER. 
Membership in the New York Produce Exchange, held to be 
an asset of a bankrupt available to creditors. 





-_ of review. The opinion states the case. 


A. Marks, for bankrupt. 
H. Wallis, for assignee. 


McKEnNNAN, J. The bankrupt isacertificated mem- 
ber of the New York Produce Exchange, and the only 
question presented by his bill is, whether his member- 
shipin that institution is an asset, available to his 
creditors, through his assignee, or not. If it is the 
order made by the District Court, of which the bank- 
rupt complains, was right. I regard the question as 
conclusively settled by the opinion of the Supreme 
Court in Hyde v. Woods, 94 U. 8. 523. Mr. Justice 
Miller, speaking for the court, there says: 

“There can be no doubt that the incorporeal right 
which Feun had to this seat when he became bankrupt 
was property, and the sum realized by the assignees 
from its sale was valuable property. Nordo wethink 
there can be any reason to doubt that, if he had made 
no such assignment, it would have passed, subject to 
the rules of the stock board, to his assignee in bank- 
ruptcy, and that if there had been left in the hands of 
the defendants any balance, after paying the debts 
due to the members of the board, that balance might 
have been recovered by the assignee.’’ 

It is futile to contest the authoritativeness of this 
statement by the criticism that it was unnecessary to 
the decision of the question before the court, and 
therefore was only the individual opinion of the judge 
who spoke for the court. But it was not only proper, 
but necessary, to ascertain and determine the nature 
and character of the interest claimed by the plaintiff 
that the court might pronounce judgment upon the 
merits of the controversy between the parties. The 
plaintiff was the assignee of a bankrupt member of 
the San Francisco Stock Exchange. If the bankrupt’s 
membership in that institution was a mere personal 
privilege, and in no sense property, then it did not 
pass under the assignment, and the plaintiff could not 
maintain any action touching it for want of title. But 
to consider the merits at all, and to determine the 
legal rights of the parties in reference thereto, it was 
necessary for the court to define the character of the 
subject of the controversy, and so to pass upon the 
validity of the claim of the defendants to the proceeds 
of its sale; they therefore held it to be property, 
which passed under the assignment in bankruptcy, 
subject to the rules of the exchange, which provided 
for the prior appropriation of the proceeds of its sale 
to debts due to its members, and hence that such ap- 
propriation was not within the scope of the provisions 
of the bankrupt law against preferences. 

Regarding the opinion then as authoritative, it 
rules this case, and it is therefore ordered that the 
bill be dismissed with costs. 


———___—_——. 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

MARITIME LAW—COSTS IN ADMIRALTY PROCEEDINGS. 
—Full costs in admiralty proceedings do not always 
follow a judgment for partial damages. Where a col- 
lision resulted from joint negligence, and the libellant 
recovered a judgment for half damages, there being no 
cross-libel, or allegation of damage in respondent’s an- 
swer, the costs may also be divided. See Hay v. Le 
Neve, 2 Shaw, Scotch App. Cas. 395; Foster v. Mir- 
anda, 1 Newb. 229; The Monarch, W. Rob. 21; The 
Rival, 1 Spr. 128; Lennox v. Winisimmet Co., id. 160; 
The Favorita, 4 Ben. 134; Vanderbilt v. Reynolds, 16 
Blatchf. 80; The America, 92 U. S. 432. U. 8S. Dist. 


* Appearing in 15 Federal Reporter. 
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Ct., E. D. Pennsylvania, Feb. 14, 1883. The Pennsyl- 
vania. Opinion by Butler, J. 


REMOVAL OF CAUSE—PROPER CITIZENSHIP EXISTING 
AT APPLICATION ENOUGH—RESIDENCE DOES NOT IM- 
PLY CITIZENSHIP.—(1) Under the removal statute of 
1875 it is enough that the proper diverse citizenship of 
the respective parties should exist when the applica- 
tion for removal is made. Johnson v. Monell, 1 Woolw. 
C. C. 390; Jackson v. Ins. Co., 3 Wood, C. C. 413; Me- 
Ginnity v. White, 3 Dill. 350; Mc Lean v. St. Paul & 
C. R. Co., 16 Blatch. 309; Hewitt v. Phelps, 105 U. 8. 
393; Dillon, Rem. Causes (3d ed.), 88. (2) The allega- 
tion in a petition for removal that defendants are 
“residents ’’ of Minnesota and Ohio instead of ‘ citi- 
zens,” is not acompliance with the statute; but the 
court may, where such a defect is the result of inad- 
vertence, allow the petition to be amended to corre- 
spond with the actual facts, especially where such de- 
fect has not been discovered or objected to by the op- 
posite party, and he has taken important steps in the 
cause, and prepared it for trial in the Circuit Court. 
See Hepburn v. Ellzey, 2 Cranch, 445; New Orleans v. 
Winter, 1 Wheat. 91; Barney v. Baltimore, 6 Wall. 

7; Schwab v.Hudson, 11 Chi. Leg. News,372; Cissel v. 
McDonald, 16 Blatchf. 150. Whatever the ground of 
jurisdiction be, whether citizenship or alienage, it 
should be stated directly and positively, and not in 
the alternative, or in such a manner as to leave the 
court to reason the case out from premises alleged; 
and such has always been the rule. Goddard v. Bos- 
son, 21 Kan. 139. An allegation of residence, in legal 
acceptation, is not equivalent in these cases to an alle- 
gation of citizenship. A man may bea resident of a 
State, and be a citizen of another State, or of 
the District of Columbia, or ofa foreign country. 
U. &. Cire. Ct., W. D. Wisconsin. April 2, 1883. 
Glover v. Shepperd. Opinion by Bunn, J. 





MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
MARCH, 1883. 


NEGLIGENCE—UNSAFE LEASED PREMISES—ICY PAS- 
SAGE WAY.—Certain steps leading from a tenement 
house, occupied by plaintiff, who was the wife ofa 
tenant at will of defendant, became slippery from the 
accumulation of ice and snow, and plaintiff slipped 
thereon injuring herself. These steps were used in 
common by plaintiff, and other occupants and tenants 
ofthe premises. Held, that the defendant was not 
liable fortheinjury. If she were the sole tenant of 
the house, including the steps, the defendant would 
not be liable. A tenant who hires premises takes them 
as they are, and cannot complain that they were not 
constructed differently. Dutton v. Gerrish, 9 Cush. 
89 ; Royce v. Guggenheim, 106 Mass. 201, 202. There 
may be cases where the landlord is liable to the ten- 
ant for injuries received from secret defects which are 
known to the landlord,and are concealed from the ten- 
ant, but this case discloses no such defects in the steps. 
Minor v. Sharon, 112 Mass. 477; Looney v. McLean, 
129 id. 338. When the passage-ways are of artificial 
construction, asfor example the halls and stair-cases 
of a house, and the owner lets part of the premises 
with the right in the tenants to use the passage-ways 
in common with others, it may be that there is an ob- 
ligation on the owner to keep the ways in such a con- 
dition that they can be safely used by the tenants, but 
this obligation has never been extended so as to re- 
quire a reconstruction of the ways on a different plan, 
if the ways as they existed when the premises were 
hired were not altogether convenient or safe by reason 
of some fault in the original plan which was apparent. 
In the case at bar, there was no duty on the part of 








the defendant to the plaintiff to remove from the step 
the ice and snow which naturally accumulated there- 
on. That was the tenant's duty, if she desired to use 
thesteps. The ice and snow were the proximate 
eause of the injury. The defendant was under no ob- 
ligation to change the original construction of the 
steps for the benefit of the tenant. Woods v. Naun- 
keag Steam Cotton Co. Opinion by Field, J. 


NEGOTIABLE INSTRUMENT— UNCERTAINTY AS TO 
RATE OF INTEREST.—An instrument reading as fol- 
lows: ‘‘ For value received I promise to pay to Elijah 
Pierce or bearer, five hundred dollars with interest, 
the same as saving banks pay.”’ Held nota negotiable 
instrument. There is no certainty ina promise to pay 
interest at the rate of the dividends of savings banks. 
Whitwell v. Winslow. Opinion by Field,J. 


NEGLIGENCE—FELLOW SERVANT. — Prima facie, a 
person employed to superintend the digging of a trench 
is a fellow-servant with the laborer employed to dig it, 
when the superintendent and the laborer are em- 
ployed by the same master. Zeigler v. Day, 123 Mass. 
152; Johnson v. Boston, 118 id. 114; O’Connor v. Rob- 
erts, 120 id. 227; Killea v. Faxon, 125 id. 485. Flynn v. 
City of Salem. Opinion by Field, J. 


REMOVAL OF CAUSE—PETITION BY ONE DEFENDANT 
IN INTERPLEADER.—A bill of interpleader,brought by 
a New York corporation against two citizens of Mass- 
achusetts, held not removable on the petition of one 
defendant to the Federal court. If the defendants 
are compelled to interplead, the controversy then be- 
comes one wholly between citizens of Massachusetts. 
To maintain a petition under the first clause of the 
statute of 1875, § 2, it is necessary that all the persons 
on the same side of the dispute should join in the pe- 
tition for the removal, and that there should not be 
any person on one side of the dispute who isacitizen of 
the same State as any person on the other side. Ifthe 
controversy in this cause be regarded as between the 
two defendants on the one side and the plaintiff on the 
other, the petition cannot be maintained, because one 
defendant has not joined init. If the controversy be 
regarded as between the two defendants, it is a con- 
troversy between two citizens of the same State. If 
the controversy be regarded as between the petitioner 
on one side and plaintiff and the other defendant on 
the other, the other defendant is a citizen of the same 
State as the petitioner. The other defendant cannot 
be rejected as an unnecessary or nominal party. The 
petition cannot therefore be maintained under the 
first clause of this section. Blake v. McKim, 103 U. 
S. 336; Removal cases, 100 id. 457. To maintain a pe- 
tition under the second clause of this section by one 
of the defendants against the plaintiff, it is necessary 
that the petitioner and the plaintiff should be citizens 
of different States, and that there should be a contro- 
versy between them which is so far distinct from the 
controversy between the plaintiff and the other de- 
fendant that it can be separately determined. Corbin 
v. Van Brunt, 105 U. S. 576; Danvers Savings Bank y. 
Thompson, 130 Mass. 490, and 133 id. 182. That clause 
contemplates that the suit is of such a nature that it 
can be divided into two parts, and that one part may 
be removed to the Circuit Court of the United States 
and be fully determined in that court, and that the 
other part may remain in the State court and be fully 
determined there. This suit is of such a nature that a 
separation of it into two parts necessarily destroys it. 
The plaintiff cannot maintain a bill of interpleader 
against one defendant in either court. Whether one 
citizen of Massachusetts shall be compelled to inter- 
plead with another citizen of that State is a contro- 
versy which cannot be maintained as to one of the de- 
fendants without determining it as to the other. Mu- 
tual Life Jnsurance Co. y. Allen. Opinion by Field, J. 
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WISCONSIN SUPREME COURT ABSTRACT. 
’ MAY 31, 1883. P 


ASSIGNMENT FOR CREDITORS—ASSIGNEE NOT LIABLE 
TO MORTGAGEE FOR RENTS COLLECTED.—An assignee 
for creditors collected the rents on mortgaged prop- 
erty, and distributed it among the creditors, but did 
not pay the taxes on the property. Held, that he was 
not liable to account to the mortgagee for such rents. 
See Argall v. Pitts, 78 N. Y. 239. Even when the law 
was such as to make the title of the mortgagee abso- 
lute on condition being broken, yet then, it was said 
in effect by Lord Chancellor Hardwicke, that where a 
mortgagor was left in possession, upon a bill brought 
by the mortgagee for an account, rent and profits 
would not be allowed for any of the time prior to the 
filing of such bill. Higgins v. York Buildings Co., 2 
Atk. 107. To the same effect are Colman v. Duke, 3 
Ves. Jr. 25; Drummond v. Duke, 5 id. 433; Hele v- 
Bexley, 20 Beav. 127. So it has been held that the 
heirs of a deceased insolvent were entitled to the rents 
and profits of the estate of the deceased until it was 
sold for the payment of the debts; or if it were 
mortgaged until entry by the mortgagee. Gib- 
son v. Farley, 16 Mass. 280. So it has been held 
that the rentsand profits actually received by the 
mortgagor, or equitable ownerin possession, or which 
had accrued before an order of sequestration was made, 
could not be recovered from him by the mortgagee. 
Clarke v. Curtis, 1 Grat. 289. So it has been held that 
a receiver, appointed in a suit to foreclose a mortgage, 
could not maintain a suit to recover earnings of the 
road accruing before his appointment. Noyesv. Rich, 
52 Me. 115. So it has been held that a mortgagee is not 
entitled to the rent of the mortgaged premises from 
the tenant of the mortgagor till he takes possession, or 
requires the tenant to attorn to him, and that prior to 
such time the mortgagor or purchaser of the equity of 
redemption is entitled to the rent. Long v. Wade, 70 
Me. 358. “So long as the mortgagor is al- 
lowed to remain in possession he is entitled to 
receive and apply to his own use the income and 
profits of the mortgaged estate. He is not liable for 
rent. His contract isto pay interest and not rent.’’ 
Jones Mortg.,§ 670. In Re Snedaker,4 N. B. R. 168, the 
mortgaged premises had been sold.and the mortgagee 
had proved up his claim fora deficiency,but it was held 
that ** products of the mortgaged premises reduced to 
possession by the mortgagor's assignee in bankruptcy, 
prior to sale of the mortgaged premises, areto be 
treated as assets, to be distributed under the bankrupt 
act, and the mortgagee cannot claim that a deficiency 
after sale on his mortgage shall be paid in preference 
to the claims of other creditors.’’ In Foster v. Rhodes, 
10 N. B. R. 523, it was held that “where an assignee 
in bankruptcy receives the rents of mortgaged prop- 
erty, it must be distributed among the general cred- 
itors of the bankrupt. If the mortgagee desires it to 
be applied specifically to his lien, he must not only 
show the insufficiency of his security, without the 
pernancy of the rents and profits, but he must also 
intercept the rent before it can reach the assignee.’’ 
lu that case the mortgagee petitioned that the assignee 
be directed to repay him, out of the rents so received 
by him, the amount of certain taxes on the mortgaged 
premises which he had been compelled to pay in fore- 
closure proceedings to his detriment; but the prayer 
of the petition was denied, and the judge said he 
could ‘‘see no principle by which the rents in the 
hands of the assignee can be held to be charged with 
the taxes so paid.” In Re Bennett, 12 N. B. R. 257, 
it was held that ‘‘the filing of a bill for the sale of the 
property free from incumbrances does not have the 
effect to give the mortgagee a right to the rents there- 


after collected. The assignee is entitled to the rents | 





of mortgaged property until the mortgagee claims 
them. The filing of a petition in court and notice 
thereof to the assignee is sufficient to entitle the 
mortgagee to rents thereafter accruing.’’ To the 
same effect is Ellis v. Railway Co., 107 Mass. 1. Upson 
v. Milwaukee National Bank. Opinion by Casso- 
day, J. 


JUSTICES’ COURT—INTEREST IN LAND—RIGHT OF 
way.—The rule is well settled in this court, as well as 
in the courts of other States, that a right of way, 
either public or private, is an interest in land, and that 
under the statute conferring jurisdiction upon 
justices’ courts, the existence of such right of way 
cannot be tried in such courts because it involves the 
question of title to real estate within the meaning of 
the statute. Ashbough v. Walter, 24 Wis. 466; Bar- 
teau v. City of Appleton, 23 id. 414; State v. Huck, 29 
id. 202; State v. Doane, 14 id. 483; Manney v. Smith, 10 
id. 509; Heaton v. Ferris, 1 Johns. 146; Striker v. Mott, 
6 Wend. 465. Lowitz v. Leverenty. Opinion by Tay- 
lor, J. 


PARTNERSHIP—NOTICE OF DISSOLUTION.—The rule 
is well established that ‘‘ publication of notice of the 
dissolution of a partnership in a newspaper, at the 
place where the business is carried on, is not sufficient 
to relieve a retiring partner from liability for subse- 
quent transactions in the firm name with one having 
dealings with the firm prior to the dissolution. In 
such case notice must be brought home to the dealer, 
or it must appear that facts came to his knowledge 
sufficient to advise him or to give him reason to 
believe that a disso)ution has taken place.’’ Austin v. 
Holland, 69 N. Y. 571; Zollar v. Janvrin, 47 N. H. 324; 
Lyon v. Johnson, 28 Conn. 1; Little v. Clarke, 36 Penn. 
St. 114; Kenney v. Altvater, 77 id. 34; Johnson v. Tot- 
ten, 3 Cal. 343; Ennis v. Williams, 30 Ga. 691; Hutch- 
ins v. Hudson, 8 Humph. 426; Prentiss v.Sinclair,5 Vt. 
149; Dickinson v. Dickinson, 25 Grat. 321; Laird v. 
Ivens, 45 Tex. 622. This rule has even been extended 
to a dormant partner, where the creditor, dealing with 
the supposed firm, had previously known that such 
dormant partner was a member thereof. Farrar v. 
Deflinne, 1 Carr. & K. 580; Park v. Wooten’s Ex’rs, 35 
Ala. 242. Itis true, the defendant was not bound to 
prove formal notice to the plaintiff. Any notice which 
reached the plaintiff in any way so as to advise him of 
the fact of dissolution, or which was sufficient to put 
him upon inquiry, was sufficient. Young v. Tibbits, 
32 Wis. 79. Ithas been held that the publication ina 
newspaper taken by the plaintiff at the time is a fact 
from which the jury may infer actual notice; but that 
is not conclusive. Treadwell v. Wells, 4 Cal. 260. 
Gilchrist v. Brande. Opinion by Cassoday, J. 


PARTNERSHIP— AGREEMENT AS TO SHARE IN PROFITS 
—USURY—INTEREST ON INTEREST.-—(1) In case of an 
actual partnership, where there isa risk that the prin- 
cipal contributed may be lost, an advantage to be 
taken out of the trade may be measured in any way 
agreed on without subjecting the arrangement to the 
charge of usury, because the money is not lying at 
interest, but is employed in making profits, subject to 
losses. Tyler, Usury, 185. In Fereday v. Hordern, 1 
Jacob Ch. 144, there was a deed by which A., B. 
and C., partuers in trade, in consideration of £4,000 
paid to them by D. in augmentation of their capital, 
agree to admit him into partnership with them for a 
term. It was agreed that D. should receive in lieu of 
profits a clear sum of £550 per annum, and all the 
property of the concern was charged with the payment 
of this sum quarterly, and of the £4,000 at the deter- 
mination ofthe partnership. A., B., and C. were to 
pay rent, taxes, wages, and the other outgoings of the 
trade which was to be carried on by them, and in their 
names only; and D. was not to be required to attend 
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toit. D. was at liberty to retire on giving 12 months’ 
notice; and on his retiring, or at the end of the term, 
the £4,000 and the arrears (if any) of the £550 per 
annuum were to be paid to him by A., B., and C. by 
installments, to be secured,by their bonds, and they 
were to indemnify him from the debts of the partner- 
ship. Lord Eldon held this deed not usurious. In 
Gilpen v. Enderbey, 5 Barn. & Ald. 954, by deed A. and 
B. covenanted to become partners in the business of 
army clothiers for 10 years, and that A. should ad- 
vance £20,000 as part of the capital for carrying on the 
business, aud that B. should find a like sum; that A., 
during the continuance of the partnership, should have 
out of the profits, if sufficient, and if not out of the 
capital, £2,000 yearly for his share of the profits. B. 
then covenanted that, on the determination of the 
partnership by effluxion of time, thesum of £20,000 
should be repaid to A.; that B. should guarantee all 
debts and pay alllosses. In an action brought upon 
this deed to recover the £20,000 at the expiration of 10 
years, the defendant pleaded that the deed was exe- 
cuted , by way of shift, in pursuance of a usurious 
agreement. That plea, upon issue joined, was nega- 
tived by the verdict of the jury, and judgment was 
given by the court of C. B. for the plaintiff. Held, 
upon error in K. B., that after that finding the deed 
must be taken to disclose the real intention of the 
parties, and that it was not in that case void upon the 
ground of usury. (2) A contract for interest upon 
interest was not favored by the ancient authorities, 
mainly because it was deemed a hard and oppressive 
exaction. Courts refused to enforce sucha contract 
on grounds of public policy. Mosher v. Chapin, 12 
Wis. 453. But that rule has been greatly relaxed in 
many modern cases. Where it appears that the parties 
have adjusted their accounts, have agreed that inter- 
est due shall be turned into principal and draw inter- 
est, this court has adhered to the doctrine that such a 
transaction was not illegal or wrong. Austin v. Bacon, 
28 Wis. 416. Case v. Fish. Opinion by Cole, C. J. 
—_———__>___——. 
FINANCIAL LAW. 


BANK—TITLE TO DEPOSIT OF CHECKS AND CASH— 
INSOLVENCY—COUNTERCLAIM—USAGE.— The doctrine 
that whenever a banking association gives credit upon 
its books to a depositor for the amount of a check or 
regotiable paper deposited for collection, the title to 
the check or paper immediately passed to the bank, 
and it became the holder of the same for value, is not 
true, without qualification. When the deposit was 
made and credited in orderto make good an over- 
drawn account of the customer, or where the amount 
thus credited was immediately drawn against, the bank 
is undoubtedly to hold the check, at least, until the 
overdraft of the account is made good from other 
sources, or the cash drawn on the strength of the 
credit has been returned. The first of these condi- 
tionsexisted in Titus v. Mechanics’ Nat. Bank, 6 
Vroom, 592. Unlike checks, cash deposited by cus- 
tomers with the bank ceases to be the property of the 
depositor, and becomes the property of the bank, 
creating at once the relationship of debtor and cred- 
itor. The indorsement by the customer of a check, 
deposited for collection, is only intended to put the 
paper in such shape that the bank may collect it, and 
not to thereby pass the titleto the bank. The prac- 
tice which has grown up among banks to credit de- 
posits of checks at once to the account of the depositor, 
and to allow him to draw against them before the col 
lection, is a mere gratuitous privilege, which does not 
grow into abinding legal usage. In this case the 
plaintiffs seek to offset the amount of their credit on 
the books of a defunct bank, against the promissory 
notes received by the bank for discount before its 





failure. Held, that if the bank held the notes at the 
time of its failure and was entitled to receive the 
amounts due thereon when they matured, such offset 
might be made; but an offset of this kind cannot be 
allowed where it appears that the notes were not the 
property of the bank at the time of its failure, but had 
been indorsed away for value. No knowledge by any 
of the officers of a bank, of its insolvency, is sufficient 
to avoid transactions between the bank und its cus- 
tomers, on the ground of fraud, unless the evidence 
clearly shows that the directors, who represent the 
corporation, also had such knowledge. U. 8. Cir. Ct., 
New Jersey, March, 1883. Balback v. Frelinghuysen, 
Opinion by Nixon, J. (15 Fed. Rep. 675.) 
NEGOTIABLE INSTRUMENT—CLEARING HOUSE DUE 
BILL Is.—A clearing house due bill read as fol- 
lows: ‘‘Due by the Merchants’ National Bank 
to banks one thousand nine hundred dollars, 
This due bill is only good when signed by one and 
countersigned by another authorized person, and is 
payable only in the exchange through the Clearing 
House the day after issue.’”’ Held, to be a negotiable 
instrument, and if lost, the one liable upon it may re- 
quire a bond of indemnity as a condition for payment. 
The authors of American Leading Cases, Hare & Wal- 
lace, 1 Am. Lead. Cases, 386 (5th ed.), have suggested the 
test to determine this case. Say they, ‘‘the test per- 
haps consists in the inquiry, whether the transaction 
is a deposit oran immediate debt and engagement to 
pay.”’ Unlike the instrument sued upon in Patterson 
v. Pointdexter, there is in this case an absolute agree- 
ment to pay $1,900a day after the instrument was is- 
sued, subject to no contingency, and without a condi- 
tion which is of any legal signification. This is not 
therefore ‘‘a mere certificate of deposit on special 
terms,’’ but an agreement to pay so much money on 
demand; true, the place of payment is named, only 
in the exchange through the Clearing House; that is, 
by a bank; but the amount is fixed, and the time at 
which the paper is payable is also certain, and it is 
also payable in dollars; that is, the legal currency of 
the country. It is payable to ‘‘banks,’’ but it has 
been settled time and again, that words equivalent to 
“order” or ‘‘bearer”’ are sufficient. Thus in United 
States v. White, 2 Hill, 59, it was held that, ‘* words in 
a bill, from which it can be inferred that the person 
making it, or any other party to it, intended it to be 
negotiable, will give it atransferable quality against 
that person.’’ See also Raymond y. Middleton, 
29 Penn. St. 530. And the whole tenor of this in- 
strument, together with the usual custom of the 
banks, and of the mercantile community, tends to 
establish the fact that these instruments are regarded 
as payable to “ bearer,”’ as such deposited as cash, and 
paid on presentation by the bank of issue, through the 
Clearing House. All the cases in Pennsylvania, from 
Patterson y. Pointdexter down, proceed upon the 
principle, that the various instruments of writing sued 
upon, although in some instances bearing the words 
“order” or “ bearer,’ had about them, in terms, lang- 
uage indicating a mere intent to ‘‘ deposit upon special 
terms, and subject to a particular stipulation as to the 
manner and time of payment, and accompanied’ with 
a collateral engagement to allow interest.’’ This 
Clearing House due bill is not a mere certificate of 
deposit creating a contract of bailment, but is as nego- 
tiable an instrument as a check payable to bearer, or 
as a promissory note payable to order or bearer, is 
absolutely unfettered by any special condition or stip- 
ulation, is also “simple” in terms, “certain” in 
amount and manner of payment, “unconditional,” 
and subject to no “contingency.” It cannot, in the 
language of Judge Sharswood, in Woods vy. North, 3 
Norris, 410, be subject to the criticism applied by 
Chief Justice Gibson to an agreement to confess judg- 
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ment, which he called “luggage, which negotiable 
paper, riding as it does, on the wings of the wind, is 
not acourier able tocarry.”’ Philadelphia Common 
Pleas, March 7, 1883. Dutton v. Merchants’ Nat. Bank. 
Opinion by Ludlow, C. J. 

sainiapeuiipiinenis 


NEW YORK STATE BAR ASSOCIATION. 


A special meeting of the New York State Bar Asso- 
ciation will be held at the Academy of Music, in the 
city of New York, on Thursday evening, 11th of Octo- 
ber next, at eight o’clock. for the purpose of receiving 
and paying respect to their distinguished guest, the 
Right Honorable Lord Coleridge, Lord Chief Justice 
of England. 

The secretary is requested to notify the members. 

Wm. C. RuGEr, President. 

SYRACUSE, August 25, A. D., 1883. 

The secretary complies with the above order by 
sending out this notice. 

He has also been requested by the committee of ar- 
rangemeuts to say, that the admission to the Academy 
of Music will be by card, and that in due time, to 
each member of the association, the official invitation 
and card of admission will be sent. 

Peyton F. MILLER, 
Recording Secretary, Albany. 
ALBANY, August 27, 1883. 
—_——_>——_——_— 
NOTES. 


UR distinguished visitor, Lord Chief Justice 
Coleridge was born in 1821. His grandfather, 
Rev. John Coleridge, was the father of Samuel Taylor 
Coleridge, the poet, as wellas of the Right Hon. Sir 
Johu Taylor Coleridge, father of the chief justice, and 
eminent among the judges of England. Lord Coleridge 
was educated at Eton and Oxford. He was called to 
the bar in 1846, and entered upon his career with every 
possible advantage, excepting his strong repugnance 
to being obliged as anadvocate sometimes to defend 
guilt. Upon the western circuit he soon attained a 
prominent position, and in a short time became its 
leader. Nine years after his call to the bar, he was ap- 
pointed recorder at Portsmouth. His position as 
judge was much more congenial, and his success as- 
sured. In 1861 he was made queen’s counsel, and 
nominated a bencher in the Middle Temple. Entering 
pariiament he was made one of the chief advisers of the 
crown, and knighted, as is usual. In 1868, upon the 
formation of the Gladstone government he was ap- 
pointed solicitor-general, and three years later suc- 
ceeded Sir Robert Collier as attorney-general. Upon 
the death of Sir William Boville, Lord Chief Justice 
of the Common Pleas, that office fell to Coleridge by 
tradition, and in November, 1873, he was sworn in. A 
year later he was raised to the peerage of the United 
Kingdom. By the judicature act of 1870, which as 
solicitor-general, Coleridge did much to promote, the 
titles of Chief Justice of the Common Pleas and Chief 
Baron of the Exchequer were merged in the great 
title of Lord Chief Justice of England. Upon the 
death of Sir Fitzroy Kelly, Lord Chancellor Selborne 
announced the proposal of the government not to fill 
the office of Lord Chief Baron, then for the first time 
vacant, to allow the chief justiceship of the Common 
Pleas to lapse, and to have one division to be called 
the Queen’s Bench division, of which all the common- 
law judges were to be members. But it is a curious 
fact that the letter in which Lord Selborne communi- 
cated the final decision of the government only reached 
Lord Cockburn, then the Chief Justice of England, a 
few days before his death. Two important offices 
were thereupon at once vacant, and it only remained 
to instal Lord Coleridge as president of the amalga- 





mated divisions to carry out the changes enacted by 
the new law. This was done in November, 1880, since 
which time he has borne the title and fulfilled the du- 
ties of lord chief justice. His scholarship is of a re- 
markably high order, and he is an elegant and pol- 
ished speaker. He was counsel for the defense in the 
case of Saurin v. Starr, involving a discussion of the 
whole discipline of the Catholic church; and as attor- 
ney-general his name is associated with the celebrated 
Tichborne case. This was not only his longest, but 
his most profitable case, as the trial lasted 188 days, 
and the costs amounted to £60,000 sterling, a good pro- 
portion of which fell to the attgrney-general. As a 
parliamentary debator he stood very high, for his 
classic eloquence, deep scholarship and uniform cour- 
tesy. Heis alsoa writer of repute. He finds time to 
cultivate society, and is interested in many things, and 
is interesting to many men. One of the most import- 
ant and interesting contributions to the law is his 
charge in the recent prosecution for blasphemy, which 
is distinguished for wisdom, liberality and humanity, 
as well as for legal learning and clear expression. 

At the recent meeting of the American Bar Associa- 
tion at Saratoga, the following officers were elected for 
the ensuing year: President, Cortlandt Parker, of 
New Jersey; secretary, E. Otis Hinkley, of Maryland; 
treasurer, Francis Rawle, of Pennsylvania; Executive 
Committee—Chairman, Luke P. Poland, of Virginia; 
Simeon E. Baldwin, of Connecticut; William Allen 
Butler, of New York; vice-president, D. S. Troy, 
Alabama; G. B. Clark, Arkansas; A. P. Hyde, Con- 
necticut; Thomas F. Bayard, Delaware; H. H. Wells, 
District of Columbia; Edwin M. Randall, Florida; L. 
N. Whittle, Georgia; ©. C. Bonney, Illinois; Benja- 
min Harrison, Indiana; George G. Wright, Iowa; 
William Preston, Kentucky; E. P. Poche, Louisana; 
Nathan Webb, Maine; S. Wilmer, Maryland; George 
O. Shattuck, Massachusetts; H. B. Brown, Michigan; 
G. EF. Cole, Minnesota; Lock E. Houston, Mississippi; 
8. Barclay, Missouri; James M. Woolworth, Nebraska; 
William 8S. Ladd, New Hampshire; Anthony Q. Keas- 
bey, New Jersey; John F. Dillon, New York; Thomas 

. Keogh, North Carolina; Rufus King, Ohio; George 
W. Biddle, Pennsylvania; V Sheffield, Rhode 
Island; H. E. Young, South Carolina; Andrew Alli- 
son, Tennessee; R. G. Street, Texas; Daniel Roberts, 
Vermont; J. Randolph Tucker, Virginia; E. B Knight, 
West Virginia; Silas U. Pinney, Wisconsin.—The 
following telegraphic correspondence took place: 

SaraToGa, New York, Aug. 24, 1883. 


To Lord Chief Justice Coleridge,’care of Elliott F. 
Shepard, Esq. 

The American Bar Association, convened in its an- 
nual meeting at Saratoga Springs, being advised by 
telegraph of the arrival this day in New York of Lord 
Chief Justice Coleridge, extends to him on behalf of 
the entire Barof the United States, Federal and 
State, as here represented, a most respectful 
and cordial welcome, with the expression of the 
earnest wish that the interest taken by the American 
Bar in his visit tothe United States, marked by their 
sincere esteem for his personal character and eminent 
professional and public services, as well as by their 
respect for his high office, may in some degree con- 
tribute to the pleasure and satisfaction which it is 
hoped may attend his sojourn in this country. 

By the order and unanimous vote of the Associa- 
tion. 

A. R. LAwtTon, President, 
Epwarp OTs, HINKLEY, Secretary. 

To this dispatch the following reply was sent: 

The Lord Chief Justice of England, New York, to 

A. R. Lawton, Esq., President, 
and EpWARD OT!Is HINKLEY, Secretary. 
Saratoga Springs. 

The Lord Chief Justice of England desires to return 
his cordial thanks for the welcome which has been 
sent him. None could be more grateful to him in re- 
gard of the sentiments conveyed nor of the body which 
conveys them. 

August 24, 1883. 























THE ALBANY LAW JOURNAL. 


181 


























The Albany Law Journal. 


ALBANY, SEPTEMBER 8, 1888. 





CURRENT TOPICS, 








VHE current number of the North American 
Review contains two articles by eminent law- 
yers. The first is entitled ‘‘State Regulation of 
Corporate Profits,” and is by Judge Cooley. The 
writer says, in respect to railways, that ‘‘large 
profits will not necessarily determine their charges 
to be unreasonable,” but ‘‘it is not by any means 
certain that their profits may not justly be used as 
atest of the reasonableness of their charges,” and 
concludes: ‘‘ But charges can only be regulated for 
the future; and this must necessarily be done either 
by the company or by the State, upon estimates of 
the business likely to be done and its cost. That 
the company could not be exclusive judge in doing 
this even at the common law, has already been 
seen; and as no third power can intervene except 
by mutual consent, it seems to follow of necessity 
that the State may limit profits as well as charges. 
The judicial decisions go to this extent, that when 
the State establishes a maximum of charges, these 
charges are to be deemed, prima facie at least, rea- 
sonable. In respect to telegraph companies he ob- 
serves: ‘‘A telegraph company, for example, is not 
a common carrier, and therefore does not come un- 
der the rules which control the carrier’s business, 
But there is precisely the same reason why the 
State should regulate its business and keep its 
charges within the limits of reason that applies to 
the business of railways. The telegraph exists only 
by permission of the State, and is only constructed 
by the aid of the eminent domain. The main ob- 
ject in granting the aid is to promote the public 
convenience and welfare, by means of the telegraph 
as a public agency; but incidentally, and as a con- 
sideration for its service to the public, the company 
is expected to make a profit for its members. If 
the charges that are to produce this profit may be 
imposed at discretion, the State is at the mercy of 
the agent it has created; the main purpose is sub- 
ordinated to the incidental. There can never be 
any implication that this was the intention in any 
grant for a public purpose. A fair and reasonable 
use of the grant must always be understood, and 
obviously what the public shall pay for the conve- 
niences which the grant secures for it is matter of 
the highest moment. It is just as much within the 
proper police authority of the State to keep a tele- 
graph company from abusing its powers in the 
matter of charges as it is to prevent other abuses. 
And this may be done in strict accord with the princi- 
ples of the common law, and by virtue of powers 
which are inherent in every sovereignty.” The 
judge, however, counsels moderation of legislation 
on this subject, observing: ‘‘ But scheming men 
make periodical attacks upon corporations existing 
for these and similar purposes, and with a popular 
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cry for their watchword they can always enlist lo- 
cal interest in their favor. If they succeed in ob- 
taining a rival franchise, the subsequent history is 
commonly this: a war of rates for a season, and 
thenjeither a sale of one franchise to the owners of 
the other, or a division of the territory, or an agree- 
ment upon charges. The final result is that the 
two supply the market at a greater cost than the 
one, and the additional cost is paid by the public. 
* * * The true policy of the State is to give due 
and full protection to corporate property, and at 
the same time to insist on the faithful performance 
of corporate duties. It is no more for its interest 
to invite and encourage raids on corporations than 
it is to countenance vast corporate profits for which 
no adequate return is made. In some kinds of 
business competition will keep corporations within 
the limits of reason in their charges, in others it 
will not. When it will not it may become neces- 
sary to legislate upon profits. If the business is 
simple, like the supply of light or water, this can 
be done by prescribing a tariff of rates, but some- 
times a tariff of rates prescribed by law could only 
be mischievous. It would generally be so in rail- 
road transportation of property, except in the case 
of mere local roads. * * * To prescribe tariffs 
of rates {for one road, or the roads of one State, 
which the competitors are not obliged to observe, 
would be like prescribing in advance by law the 
movements of an army, while the enemy was at lib- 
erty to maneuver at discretion. Railroad competi- 
tion is an earnest strife, if not a warfare, and expe- 
rience hitherto has shown that all that can be done 
by common arrangements and understandings is 
simply to prevent the strife becoming mutually 
destructive.” 


The other paper is by Chief Justice Jackson, of 
Georgia, entitled ‘‘Shooting on Sight.” There is 
very little of the subject in the paper, hardly any 
thing in fact, save a lament over its existence, but 
the paper is an earnest protest against duelling. 
The writer traces the origin of the custom to the 
judicial combats, approved by the common law, to 
determine questions of property and personal griev- 
ances, and says: ‘‘ From the ordeal by battle or sin- 
gle combat to try land titles, or felonies, or military 
disputes, by an easy leap sprang the ordeal by the 
‘code’ to settle affairs of honor. If the law of the 
land authorized the settlement of a disputed title, 
or a theft of goods, or a point of military etiquette, 
by duel, why should not an insult, a slander, a libel, 
a defamation of character, an offense to honor, a 
larceny of reputation, be settled in the same way?” 
He instances among great English men who have 
fought duels, the Dukes of Marlborough and Well- 
ington, of York and Richmond, Fox, Pitt, Castle- 
reagh, Canning, Sheridan, Grattan, Curran, O’Con- 
nell, Peel, Disraeli and Jeffrey. ‘‘ But,” he contin- 
ues, ‘‘ great men have at last ceased to fight duels. 
Such men as General Charles Lee and Colonel Lau- 
rens, Generals Cadwallader and Conway, General 
McIntosh and Button Gwinnett, of Revolutionary 
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fame, have retired from the lists. No Alexander 
Hamilton, or DeWitt Clinton, or William H. Craw- 
ford now sacrifices or risks a life that belongs to 
the country, on the altar of a strange god —strange 
to the very breath of true christianity, and to the 
civilization which that breath is everywhere warm- 
ing into peaceful and beautiful life. No illustrious 
naval officer like Decatur is likely again to fall be- 
fore the fire of a dueling pistol in the hands of a 
brother officer, or a stranger to the service. No 
man like President Jackson will again live to regret, 
when crowned with all the honors of a great coun- 
try, that he had once encouraged a practice which 
duty to that country, and justice to its service re- 
quired him to repudiate and forbid. Never more 
shall patriotic statesmen and orators like Clay, Ran- 
dolph and Benton make the walls of the capitol 
ring with eloquence, and yet risk the brain that 
conceived, and the tongue that uttered such power 
on the chance of ashot. * * * The day is past 
when her public men who declined a challenge lost 
their power and popularity.” He attributes the 
peculiar practice of duelling in the south to the prev- 
valence of cavalier blood among its inhabitants, in 
opposition to the puritan ancestry of the north. He 
makes some excuse for the early practice by reason 
of the absence of statutes against it. But the chief 
justice fails to inform us why it is that duelling is 
still winked at, if not absolutely popular, in the 
south, in spite of prohibitory laws. When wesee those 
duelling editors of Richmond, and that murderer, 
Col. Cash, of South Carolina, punished as their 
crimes deserve, we shall be more apt to accept his 
statement that ‘‘the mass of the southern popula- 
tion are as honest and earnest for a peaceful Chris- 
tian civilization as the mass of the north. The 
echo of the public sentiment of a free people rever- 
berates from the laws they make, and the men they 
put into office to expound and enforce them.” 


The first annual convention of the ‘‘ Ohio State 
Stenographers’ Association” was held in Cleveland, 
Ohio, August 14, 1883. Several valuable papers 
were read. Mr. Elias Longley, of Cincinnati, the 
intimate disciple and friend of Isaac Pitman, of 
England, and father of phonography in the west, is 
president of the association, and his address from the 
chair was pronounced exceedingly interesting. 
Among the papers presented on topics interesting 
to the legal profession, was one entitled, ‘Short 
Hand in the preparation of Bills of Exceptions,” by 
Mr. H. J. Davies of Cleveland. We reproduce the 
greater part of this paper in another column of this 
issue. 


Professor Wayland, President of the American 
Social Association, at its annual meeting at Saratoga, 
on the 3d instant, read a paper on Capital Punish- 
ment. He presented some very significant statistics. 
For example: in 267 trials in Massachusetts and 
Connecticut, for murder in the first degree, there 
were 42 convictions of murder in the first degree, 





and 68 convictions of murder in the second degree, 
while in 300 trials for burglary in a single county 
in Connecticut there were 273 convictions. In 
Providence county, Rhode Island, (in which State 
the death penalty does not prevail), in 27 trials for 
murder in the first degree there were 17 convictions, 
It was stated in the House of Commons in 1881 that 
in the last 20 years the convictions of murder were 
49 per cent, and of all other crimes 76 per cent. 
From these statistics the essayist argues that there 
is ‘“‘an increasing aversion to capital punishment,” 
and that ‘‘ with rare exceptions juries refuse to 
enforce it.” He also argues that if imprisonment 
for life were inevitable its deterrent effect would be 
greater than that of capital punishment. He says: 
‘*Tmprisonment for life under the conditions which 
have been indicated, is a form of punishment which 
may well appall the stoutest heart. A man con- 
demned to die and cherishing a hope, however faint, 
of a reprieve, may at the last, when all hope had 
fled, brace himself by a supreme effort, against the 
brief agony of the gallows and meet his fate with a 
certain fortitude. But how if he look forward to 
the certainty of a lifelong seclusion from his fellow- 
men? There is no room here for mock heroism or 
bravado. There is no spectacle; there are no 
spectators. Nothing which the world can give will 
ever minister to his enjoyment or comfort, or break 
the sad monotony of his weary days. There will be 
no tidings from home; he has no home but a cell; 
no horizon beyond the prison walls. He is, in sober 
sarnest, ‘a man without a country.’ To others, his 
punishment is a standing menace; a perpetual 
warning. The lessons taught by the gallows are 
short lived. The man dies and is forgotten. But 
the prisoner for life preaches from his lonely cell a 
daily sermon to deter from crime.” But how can 
the literal enforcement of a life sentence be insured? 
He answers: “ By aconstitutional provision, making 
release from confinement impossible, until before 
the court in which the prisoner was convicted, it 
shall be made to appear that he was innocent.” 
Our own views on this tapic can be found in 24 
Aus. Law Journ. 484. 


—>___—_ 


NOTES OF CASES. 


N Sayers v. Collyer, Chancery Division, June, 1883, 
48 L. T. Rep. (N. 8.) 939, it was held that 
where a block in a building estate, subject to re- 
strictive covenants mutually entered into by the 
purchasers of the several plots, and intended to pre- 
serve it asa residential property, has in course of 
time been allowed so to change its character as to 
become no longer ‘‘residential” (e. g., by the 
establishment of shops and the letting of single 
houses to more than one family), the court will not 
interfere at the instance of the occupier of one house, 
who can show no damage, to prevent the occupier 
of another house from using it ina manner contrary 
to the original covenants, e¢. g., as a public-house 
for the sale of beer under an off-license. Pearson, 
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J., said: ‘*The British Museum case seems to me 
to furnish the principle on which I ought to proceed. 
In that case these facts appeared: An ancestor of 
the Duke of Bedford, being the owner of the land 
upon which the British Museum now stands, and of 
all the property in the neighborhood, had leased the 
site of the British Museum to a gentleman whose 
name I forget at the present moment, and had also 
sold or let a large part of the neighboring property 
to certain other persons. Upon each of these dis- 
positions he had, for the protection of his mansion- 
house, known as Southampton House (which itself 
formed part of his adjoining property), taken cove- 
nants restraining the parties to whom he so sold or 
let, from building upon the portions acquired by 
them in such manner as to interfere with his enjoy- 
ment of Southampton House, Southampton House 
was afterward pulled down, and streets and build- 
ings were erected on its site, by or with the consent 
of the duke for the time being. Buildings were 
also erected by him upon a large part of the 
property which it was originally intended should 
not be built upon. Under these circumstances, and 
having so built upon those parts of the property, the 
duke himself came to this court to restrain the 
trustees of the Museum, who wanted to build in a 
manner inconsistent with the original covenants. 
The court however said: ‘ You have so altered the 
property since your ancestor originally compelled 
the purchasers and lessees to enter into these cove- 
nants; yon have so completely changed the face of 
it by building up houses, which strictly speaking, 
the other persons to whom you had granted building 
leases might under their covenants have been re- 
strained from erecting, that it would be inequitable 
in this court now to give you the benefit of a cove- 
nant which you have treated as absolutely void ;’ 
and the court thereupon refused the injunction. 
Now I have to consider whether or not this is a case 
in which it would be, to use Lord Eldon’s words, 
‘oppressive ’ to give effect to this covenant. I use 
Mr. Everitt’s word, which I think was a proper 
word to use, and I see that the stipulations here 
were stipulations to keep this as ‘residential 
property’ in the ordinary sense of the word, and to 
prevent shops being built. As I understand the 
word and the stipulations, the intention was that 
these houses should be occupied in the ordinary 
sense in which houses are occupied by separate 
owners of each house, so as to keep each house a 
private house for a private family. I find, on the 
contrary, that inthe lapse of the few years since the 
persons began to build here, the houses are no ionger 
let to private persons, each having one house, but 
the majority of the houses in Somerset-terrace are 
divided between two families at rents of 10s. and 
8s. a week, each family paying one moiety of that 
very small sum, I find that during the same period 
of time shops have been opened immediately 
opposite. I find that the plaintiff himself allowed 
this shop to be opened, and allowed it to continue 
for three years before he thought of bringing his 
action. Therefore I come to this conclusion, that 





this action is not bona fide brought for the purpose 
of stopping this shop as a beer shop, because it is 
really and truly any injury either to the plaintiff or 
to the persons living in his immediate neighborhood 
upon the same block, but that there is some other 
reason which I do not know has induced this plain- 
tiff in the year 1882 to complain of that of which he 
did not complain three years before. I ask myself, 
therefore, as I am bound to ask myself, is there 
really any injury whatever shown to the plaintiff ? 
Does the contract exist now for the purposes for 
which the contract was entered into? ShallI be 
doing justice or injustice if I grant this injunction ? 
Shall I be enforcing the contract in order to keep 
the property in the state in which it was intended 
to be kept when these stipulations were first put on 
this plan, or shall I be really and truly stopping one 
shop, with no chance whatever (except by a series of 
actions which may succeed or which may fail) of 
any one ever turning this property to what it may 
originally have been intended to be, a residential 
property ? Icome to the conclusion that I must 
answer all these questions in the negative, that I 
must say that the contract no longer can be per- 
formed for the purposes for which it was entered 
into, and that I ought not therefore under those 
circumstances to grant this injunction.” This is in 
harmony with Trustees of Columbia College v. 
Thacher, 87 N. Y. 311; 8. C., 41 Am. Rep. 365. 


In Tumpson v. Dashwood, Q. B. Div., August 18, 
1883, 48 L. T. Rep. (N. 8.) 943, the defendant wrote 
a letter to W. containing defamatory statements 
of the plaintiff, intending to send it to Col. W., but 
under such circumstances that it would have been 
privileged if it had been sent toW. The letter was 
not sent to him, but by a bona jide mistake was in- 
closed in an envelope addressed to another 
person, who got the letter and communicated the 
contents of it to the plaintiff. The plaintiff brought 
an action for libel. Ze/d, that the letter did not lose 
its character of a privileged communication. Wil- 
liams, J., said: ‘‘Ifa person publish untrue and 
defamatory statements about another, the law im- 
plies malice, and the plaintiff need not prove more 
than that the statements complained of were untrue 
and defamatory. But there are occasions when the 
law negatives the presumption of malice arising 
from the publication of untrue and defamatory 
matter; that is, when the purty making the state- 
ment has a certain interest in the subject-matter of 
the libel. The question in this case is, whether the 
defendant stood in sucha position with regard to 
the parties as that privilege would attach to the 
letter which is the subject of the action. It is 
admitted that he does stand in this relation to Col. 
Wood, so that if the letter had been sent to Col. 
Wood, as was intended, no action would lie, unless 
there was proof of actual malice. But it is said that 
the defendant, having carelessly, though uninten- 
tionally, sent the letter to the secretary, instead of 
to Col. Wood, is thereby deprived of the privilege 
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which otherwise would have attached to the letter. 
It seems to me that this is a fallacy and that all the 
defendant could be accused of is a want of care in 
putting the letter in a wrong envelope. There is 
nothing in this mere accident sufficient to take the 
case out of the law of privilege and make it action- 
able, without proof of actual malice. There is no 
express authority on this point, though cases have 
been quoted to show that mere accident or inadver- 
tence in publishing defamatory matter, when the 
occasion is privileged, will not be sufficient to de- 
stroy the privilege, nor supply the necessary evi- 
dence of malice to sustain the action. I am of 
opinion therefore that the direction of the learned 
judge was right, and that this rule should be dis- 
charged.” Mathew, J., said: ‘‘Iam of the same 
opinion. There is no evidence here of a malicious 
publication, but only of an accidental and negligent 
publication. The writing of the letter was honest, 
the preparation of it for the post was honest, and 
the sending it to the wrong person was due only to 
negligence, This act of negligence is not sufficient 
to deprive the defendant of the privilege, which, 
it is admitted, he otherwise would have had. It 
has been argued that the defendant ought to be 
held responsible for this negligence ; but if this were 
so, and if an action would lie in this case, it would 
enable a plaintiff to bring an action in a case where 
it might be that all the defendant had done was to 
leave a letter carelessly about his room, so that 
another person could read it. I think the evidence 
of negligence here is extremely slight, as the person 
to whom the letter was sent had only to look at the 
first line of it, to see that it was not intended for 
him, and that it had been put into the wrong 
envelope by mistake. I am of opinion that the rule 
should be discharged.” 


A case deserving perpetuation in the Humorous 
Phases of the Law ‘‘is State v. Cartright, 20 W. Va. 
82, where a conviction of felony was set aside, be- 
cause one of the principal witnesses for the prosecu- 
tion, who was an active participant in the fight 
which caused the indictment, was permitted to come 
into the jury-room, after their retirement, and play 
the fiddle for them for half an hour; although there 
was no conversation between the fiddler and the 
jury, and the jury all swore that the fiddling had 
no influence on their verdict. 


A case where counsel overdid the matter of 
exciting the sympathies of the jury was Flynn v. 
Fogarty, 106 Ill. 263, an action by a widow under 
the Civil Damage Act. The plaintiff was permitted, 
in giving her testimony, to detail to the jury the 
inconveniences she had labored under since her 
husband’s death,— how she had to go to town on 
cold days, and the fact of one of her girls having 
to work out, and also to speak of the mangled 
condition in which she found her husband shortly 
after the injury which was the immediate cause of 
his death; how she fainted away, and his dying 








remarks to her, ‘‘ Mary, I can’t see any longer,— I 
am getting blind.” For this a new trial was granted, 
the court observing: ‘‘ All this had not the slightest 
legitimate bearing upon the vital issue in the case,— 
namely, the extent to which the plaintiff had been 
injured in her means of support by the death of her 
husband. Its obvious effect was to unduly arouse 
the sympathies of the jury in favor of the plaintiff, 
and create a corresponding prejudice against the 
defendants. The calling out of such recitals before 
the jury is often but an artful device of ingenious 
counsel to divert the attention of the jury from the 
real issue, and increase the damages to an extent 
not warranted by the facts. In such cases it is the 
duty of the court, on its own motion, to interpose.” 


In Wells v. Sutton, 85 Ind. 70, it was held that it 
is a good defense to a suit on a note given in settle- 
ment of damages claimed for criminal intimacy with 
the wife of the payee, that as a part of the settle- 
ment the parties agreed in writing that the note 
should be void if the payee should ever speak of 
such intimacy, and that he had broken his agree- 
ment. Thecourt said: ‘‘ There is no rule of public 
policy which forbids such a contract for silence so 
long as it is not in contemplation to conceal and 
prevent the punishment of a crime. It does not 
appear, and will not be presumed, that in this 
instance a crime had been committed; nor but that, 
if there had, its punishment had been barred by 
lapse of time before the agreement was made. The 
public morals will surely not suffer by the suppressing 
of such scandals, and if the individuals concerned 
see fit to put their settlements and contracts on such 
a basis, they may do so, and must be held to the 
legal consequences.” 


In Jockers v. Borgman, 29 Kans. 109 (Mr. Ran- 
dolph’s advance sheets), a curious point is decided 
under the civil damage act, namely: that where a 
wife voluntarily signed a petition for a person 
applying for a dramshop license, such act on her 
part is no bar to an action brought by her against 
the dramshop keeper under the civil damage statute, 
for causing the intoxication of her husband, nor is 
evidence of such act competent in mitigation. The 
court observed: ‘During the time the dramshop 
act was in force, the sale of intoxicating liquors by 
a party having a dramshop, tavern or grocery 
license, was lawful, and a person signing a petition 
or recommendation that the party applying for such 
a license was a fit person to keep the same, did not 
thereby consent that the party obtaining the license 
might sell intoxicating liquors contrary to the pro- 
visions of the act, or might injure others by selling, 
bartering or giving intoxicating liquors without 
being liable fordamages. The most that can be said 
is, that the defendant in error assisted the plaintiff 
in error by her signature to obtain for him a license 
to sell liquors under the terms of the statute, But 
by signing his petition, she did not authorize him 
to barter, sell or give intoxicants to her husband or 
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any other person in violation of the statute, nor by 
so acting did she consent that he might injure her 
in person or property, or means of support, by 
intoxicating her husband.” Even more curious is 
the point in Cassady v. Magher, 85 Ind, 228, where 
it is held that in an action for injuries to the 
plaintiff's property by reason of the willful and 
negligent conduct of the defendant, it is no defense 
that the defendant was at the time intoxicated by 
liquor sold him by the plaintiff, who was a licensed 
liquor seller, 
eecaeeciliaenciot 


COMMON WORDS AND PHRASES. 





IDE. — This may mean ‘ half,” as where a de- 
scription in a deed is ‘ the north side of the 
lot,” etc. Thus, in Winslow v. Cooper, 104 Ill. 235, 
the court said: ‘‘It is not denied that if the de- 
scription had been ‘north half’ instead of ‘ north 
side,’ it would have been sufficient, and included 
the property in controversy. In Chiniquy v. People, 
78 Ill. 570, we held that words ‘east end’ meant 
‘east half,’ and there is obviously equal or greater 
propriety in here holding that the word ‘side’ 
means ‘half.’ The word ‘side’ is undoubtedly 
often used to express the idea of a line, edge or 
surface, but it is also sometimes used to express the 
half or part lying on one side or the other of a 
central line, either actual or imaginary, drawn 
through a body, and it depends entirely upon the 
context whether one meaning or the other be in- 
tended. Thus, ‘right side of the body,’ used in 
contradistinction to the left side, clearly means 
‘right half.’ Thus, Webster, in his Unabridged 
Dictionary, gives as the fourth definition of the 
noun ‘side:’ ‘One-half of the body (human or other- 
wise) considered as opposite to the other half; 
especially one of the halves of the body lying on 
either side of the mesial plane,— that is, of a plane 
passing from front to back through the spine.’ It 
may be admitted ‘north side’ is an awkward and 
inapt way of describing the ‘north half,’ but, in 
cases like the present, mathematical certainty is not 
indispensable, and descriptions are not to be 
rejected merely because they are awkwardly or in- 
aptly expressed. If, taking the language in the 
connection in which it is used, the meaning is 
reasonably clear to the ordinary apprehension, it is 
sufficient.” 

Sprritvous Liquors. — This phrase does not in- 
clude lager beer. In State v. Thompson, 20 W. Va. 
674, the court said: ‘‘The question to be decided 
then is, whether the words ‘spirituous liquors or 
wine’ include lager beer within the intent and mean- 
ing of the Legislature? If lager beer is embraced by 
said words then the court erred in rejecting the 
prescription under the first count; and if not so 
intended, then the court properly excluded it from 
the jury. The phrase ‘spirituous liquors’ in its 
ordinary sense means liquors composed in part or 
fully of alcohol produced by distillation as distin- 
guished from fermented and malt liquors, and in 








this sense it never includes porter, ale, beer or wine. 
So aiso if we take the statute and the precise 
language used therein, it becomes apparent that the 
Legislature did not intend that the term ‘ spirituous 
liquors or wine ’ should include ‘ porter, ale or beer.’ 
The first section uses all of these terms, while the 
fourth section uses the first only. For the distilled 
liquors it uses the general term ‘ spirituous liquors ;’ 
and because this term would exclude wine, which 
is intended to be included, wine is specifically 
mentioned, but the words ‘porter, ale or beer’ are 
carefully omitted. The liquors, which a druggist 
may sell under said fourth section, are mentioned 
therein six different times; and they are always 
described as ‘spirituous liquors or wine;’ and in no 
instance whatever are the words ‘porter, ale or 
beer’ used. This manifests a studied caution, which 
proves that the language was used advisedly and 
with a clear intention to exclude the latter by the 
use of the former words,” 

CapitTaL. — When used with reference to partner- 
ships, corporations or joint-stock companies, this 
means the capital stock. In City and County of San 
Francisco v. Spring Valley Water- Works, California 
Supreme Court, June, 1883, Thornton, J., observed: 
‘*The words ‘ capital’ and ‘capital stock’ have long 
had a recognized popular meaning. They have been 
used so long in relation to forms of association for 
conducting business of various kinds, in connection 
with the commerce, trade and manufactures of the 
world, that it would be surprising that they had not 
acquired a meaning definite and well understood by 
all men of ordinary intelligence. And it so happens 
that this meaning corresponds with the definitions 
of learned text-writers and jurists and decided cases. 
Cases may be found in which capital stock is treated 
of with a different signification, but this signification 
is impressed on the words by a statute. The words 
in these cases have then a peculiar meaning im- 
pressed on them by legislative enactment, which 
the courts administering the laws giving those 
definitions are bound to regard and cannot depart 
from, there being no constitutional impediment 
inhibiting the State by its Legislature imposing this 
definition on the words. What is this ordinary and 
popular meaning? In the case of an individual, say 
a merchant, it is the fund of money or the property 
on which he does business. In the case of a volun- 
tary association of persons for conducting a business, 
as for instance, a partnership, it means the fund of 
money or property controlled by one or more of the 
associates employed as a basis of a business, on 
which and with which the business is to be com- 
menced and carried on. See Burrill’s Dict., word 
‘capital;? Abbott’s Law Dict., word ‘capital; 
Webster’s Dict., word ‘capital ;’ Worcester’s Dict., 
same word; Imperial Dict., word ‘capital’ and 
‘stock.’ It is called capital from the Latin caput, 
a head, because it is the chief thing —the head, 
beginning and basis of an undertaking or enterprise. 
See Burrill’s Law Dict., word ‘capital.’ Stock has 
substantially the same meaning. See the word in 
the dictionaries above quoted. ‘Capital’ and ‘ capital 
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stock,’ in ordinary parlance, when applied to combi- 
nations or associations for transacting business, have 
the same meaning, the former being an abbreviated 
form of the latter. Such abbreviations have been 
common through all time. Especially is this the 
case in our time-saving and labor-saving era. Hence, 
when one in these days speaks of the capital of a 
partnership or corporation or joint-stock company, 
we readily understand him as referring to the capital 
stock of such associations. See NV. 0. CU. G. L. Ce. 
v. Board of Assessors, 31 La. Ann. 477.” 

Autnor. — The meaning of this word in the Eng- 
lish copyright act with respect to ‘‘ photograph,” 
in the phrase, ‘‘ author of every original painting, 
drawing and photograph,” was discussed in Nottage 
v, Jackson, in the Courtof Appeal, on the 2d of 
August, 1883. The plaintiffs had registered them- 
selves under the act as the proprietors, and also as 
the authors of the photograph in question, and on 
behalf of the defendant the objection was taken that 
the registration was bad, because the plaintiffs 
could not be said to be authors of the photograph, 
as, in fact, it was made, arranged, and produced by 
an artist in their employment—di. e., that the 
artistic merit was due, not to the plaintiffs, but to 
their employé. Field, J., gave judgment for the 
defendant, and his decision was affirmed by the 
Court of Appeal (Brett, M. R., and Cotton and 
Bowen, L. JJ.). Brett, M. R., said that if the plain- 
tiffs were wrong in entering themselves as the 
authors of the photograph, the registration was void. 
The question was, What was the meaning in the 
act of the ‘‘author” of a photograph ? The question 
involved more than the mere name of the person, 
because the copyright was to continue during the 
life of the author. If the wrong name as author was 
entered, the wrong life was put in, and the duration 
of the copyright was affected. His lordship had 
great difficulty in construing the act, because 
people who drew acts of Parliament would use 
language which nobody else used. Who everspoke 
of the author of a painting? Of course, one knew 
that the author of a painting must be the artist who 
drew it. But who was the author of a photograph? 
Photographers thought that those who employed 
the artist who took it were the authors, because he 
was a mere servant of his employer. His lordship 
could not tell whether the draftsman of the act 
meant this or not. But the question was full of 
difficulty. If two persons were entered as authors, 
for whose life was the copyright to last, for the life of 
the longest liver? Then they might not live within 
two hundred miles of the shop where the business was 
carried on; they might go there once a year. They 
might have a dozen studios; they might superintend 
the making of the photographs in one place, and 
not in the others. In this very case it was not 
pretended that either of the plaintiffs went to the 
Oval. Nodoubt the idea of a photograph of the 
Australian cricketers occurred to one of the plaintiffs, 
and he put it into the head of the other. But the 
man who went to the Oval had to arrange the group, 
to put in the plate, and to adjust the lenses. But 





“cause of the picture being produced. 








even he did not do every thing; probably another 
man got the plate ready, and after all it was the sun 
which drew the picture. His lordship wondered 
whether the gentleman who drew the act ever 
cleared his mind on the subject. His lordship found 
it difficult to clear his own mind, and the only thing 
he could do was to see who, in relation to a photo- 
graph, stood in the position most like to that of 
the author in relation to a painting or drawing. He 
thought that the person who superintended the 
arrangement, who actually placed the people in 
position, who gave the orders, was the effective 
It would be 
a question of evidence in each particular case who 
that person was, The court was not called on to 
say who it was in the present case. His lordship 
supposed it was the man who went to the Oval to 
take the photograph. It certainly was not either of 
the plaintiffs. The registration was therefore wrong, 
and the copyright did not exist, and the defendant 
was entitled to judgment. With some difficulty his 
lordship had come to this conclusion. The result 
would be that the copyright in a photograph, if a 
proper registration was made, would last during the 
life of some person who was probably never intended 
by the act, and the great photographers must super- 
intend the work themselves, or when they selected 
an artist they must consider, not only his skill, but 
the state of his health. Cotton, L. J., said that in 
his opinion the mere supplying of the machinery 
used in taking a photograph did not make the man 
who supplied it the author of the photograph, any 
more than the supplying the paper on which a 
picture was painted would make the man who sup- 
plied it the author of the painting. In his opinion 
the ‘‘ authorship” referred to in the act was the 
making, producing, or creating of the photograph 
as the master mind. The plaintiffs had done nothing 
of this sort. They had done nothing but supply the 
machinery and pay the salary of the man who took 
the actual photograph. Bowen, L. J., was of the 
same opinion. The question must in each case be 
one of fact. Who would have been the author of 
the photograph, supposing the plaintiffs had never 
been born, and the artist whom they had employed 
had gone down on his own pecuniary resources? 
Did he become less the author because he was paid 
by the plaintiffs? The act treated photography as 
one of the fine arts, and put it on a level with 
painting and drawing. His lordship thought the 
author was not the man who bought the machinery, 
not the man who only formed the idea, not the man 
who financed the expedition and sent it out. If the 
British government sent out an expedition to photo- 
graph the spots on the sun, or a transit of Venus, 
could it besaid that the government would be in 
any sense the author of the photographs taken? 
The difference between that case and the present 
was only one of degree. His lordship thought that 
the true definition of the word ‘‘ author” for the 
purposes of the act was the man who really repre- 
sented or recreated, who gave to the ideas of 
association, fancy, or memory a local habitation and 
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aname. That man was the effective cause of the 
production of the photograph. His lordship would 
not say, that if there were two authors, the copy- 
right might not last during the life of the survivor 
of them, but he thought that the idea of two authors 
never presented itself to the person who drew the 
act. If the person who financed the business could 
be the author, a joint stock company, limited, might 
be the author. What was the natural life of sucha 
company? There was no such thing. This seemed 
to show that it was not in the contemplation of the 
framer of the act that either a corporate body or 
more than one person should be the author. 

Srore AND SrorE Fixtures. — ‘‘ Store fixtures ” 
in a policy of fire insurance means those store 
fittings or fixed furniture which are peculiarly 
adapted to make aroom a store rather than something 
else. “Store” must be distinguished from “ fac- 
tory,” and means a shop or warehouse. In Thurston 
v. Union Ins. Co., United States Circuit Court, Dis- 
trict of New Hampshire, June, 1883, Lowell, J., 
said: ‘* But if these same things had been affixed 
by a tenant, there is no doubt that he might remove 
them during his term. Such a shifting construction 
would be unreasonable. We must look for a mean- 
ing of ‘store fixtures’ which has a more general 
application. And J find it in the context — the 
popular meaning of the words. 1 hold it to mean, 
in this connection, store fittings or fixed furniture, 
which are peculiarly adapted to make aroom a store 
rather than something else. It is plain, that ‘store 
fixtures ’ do not refer to the fixtures of the shoe fac- 
tory, for the written part of the policies distin- 
guishes the stores from the factory, and so does the 
common use of the words. ‘Store’ is the American 
word for shop or warehouse, and is never applied 
to a factory.” 

GuLF or Mexico, — This is part of the ‘‘ Atlantic 
ocean.” In The Orient, 16 Fed. Rep. 921, the court 
observed: ‘Geographically the Atlantic ocean 
is that branch of the general ocean which separates 
the continents of Europe and Africa from America. 
See Amer. Ency. and Chamb. Ency. verbo ‘ Atlantic 
ocean.’ The Gulf of Mexico is a basin of the 
Atlantic ocean inclosed by the United States, the 
West Indies, and Mexico. See Amer. Ency. verbo 
‘Gulf of Mexico;’ Chamb. id. A gulf is usually an 
arm of the sea which seems to have encroached upon 
the land, such as the Gulf of Mexico, ete. See 
Mitchell’s Modern Geography, ‘Gulf, an arm of 
the ocean.’ Ency. Britt. ‘All the gulfs, all the 
inland seas, form only portions detached, but not 
entirely separated, from that universal sea denomi- 
nated the ocean.’ First Ency. of Geography, 187. 
‘Gulf; an arm or part of the sea;’ ‘Mexico, Gulf of; 
a large bay or gulf of the Atlantic.’ See Rees’ 
Ency. vols. 16 and 24. If the Gulf of Mexicois ‘an 
arm of the Atlantic ocean;’ ‘a basin of the Atlantic 
ocean ;’ ‘a part or portion of the Atlantic ocean,’— 
it would seem not so very extravagant to hold that 
in a contract where the intention of the parties run 
that way, it iscovered by the general term ‘ Atlantic 
ocean,’” 





FURNITURE. — A piano is part of the “ furniture” 
of a hotel when kept for the use of the guests. In 
Crossman v. Baldwin, Connecticut Supreme Court 
of Errors, 1883, the court said: ‘‘ As we interpret 
the motion the court did not pass upon a question 
of fact merely, but decided as matter of law that 
the piano, used as the plaintiff's evidence showed it 
tu have been, was not furniture. In this we think 
the court erred. That a piano used as this was is 
furniture used in innkeeping we can entertain no 
doubt. The definition of furniture given by Bouvier 
in his Law Dictionary is as follows: ‘Personal 
chattels in the use of a family. By the term house- 
hold furniture in a will, all personal chattels will 
pass which may contribute to the use or convenience 
of the householder, or the ornament of the house, as 
plate, linen, china, both useful and ornamental, and 
pictures.’ Webster defines it as ‘that which 
furnishes, or with which any thing is furnished or 
supplied; fitting out; supply of necessary, con- 
venient, or ornamental articles for any business or 
residence; also, a supply of intellectual stores or 
equipments.’ That these definitions are comprehen- 
sive enough to include this piano admits of no 


question.” 
—_—_>—_—__——_ 


SHORT HAND IN PREPARATION OF BILLS 
OF EXCEPTIONS. 
HE slowness of the administration of justice in 
Ohio has been long a ground of complaint to her 
citizens. Men hesitate to institute legal proceedings, 
choosing rather to sacrifice somewhat of their rights 
than tosuffer the annoyance and the loss of time nec- 
essarily sustained in obtaining or enforcing them by 
the machinery of the law. Eminent lawyers have 
spoken earnestly on this subject, and attempted, by 
elaborately worded schemes, to suggest a remedy; the 
Legislature by increasing the number of judges, and 
in various other ways, has sought to furnish relief; 
but still the evil lives and grows. The Supreme Court, 
notwithstanding the recent creation of the Supreme 
Court commission, by which its working force has 
been doubled, is a year behind its docket. 

The sources of the evil are many. The use of stenog- 
raphy in the courts has been assigned as one cause of 
delay in the District and Supreme Courts, the sugges- 
tion emanating from judges of those courts. In the 
lower courts, stenography, instead of being a cause of 
delay, is, if cases are tried with a proper reference to 
recognition of the reporter’s presence and utility, 
a most efficient means of expediting the administra- 
tion of justice. The truth of this proposition has been 
proved repeatedly and no one denies it. But the ob- 
jection is to the filing in the reviewing courts of ver- 
batim transcripts of the proceedings of the Common 
Pleas; and it was strongly stated in 1881 by Chief 
Justice Boynton of the SupremeCourt. In an address 
on “* The Administration of Justice,”’ he said: 

“Another, and a prolific source of delay in appellate 
tribunals grows out of regulations pertaining to the 
practice and the mode of making up records. I refer 
first, to the right of parties to go to the court of last re. 
sort with the evidence and ask that court to find the 
facts; and secondly, the vicious practice of making up 
bills of exceptions from stenographic reports of every 
word uttered in a trial from the opening of the case to the 
close of the testimony. These bills instead of confining 
their contents to the evidence, and such questions of 
law as arise during the trial, bring upon the record 
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every question asked as well as the answer, every ob- 
jection made by the counsel, together with his argu- 
ment thereon. The time of the court is necessarily 
taken in reading a large mass of matter that ought to 
have been left behind. 

“It is not an unfrequent occurrence for the records 
when printed to contain several hundred pages of 
octavo matter.” 

This objection to the employment of stenographers 
is not of very recent origin. It was forcibly and 
characteristically stated by Hon. Cooper K. Watson 
while sitting as presiding judge of the District Court 
of Cuyahuga county, as long ago as 1874, when short- 
hand was a novelty on the westeru reserve, and its use 
in the courts an experiment of recent trial. Judge 
Watson put it thus: 

“Tam strongly inclined to think from the looks of 
the records that are brought up here through the in- 
strumentality of what they call a phonographer, that 
if he could be persuaded in some gentle way to die, or 
else to retire from this court, it would be a saving of 
the lives of all who happen to be called to review 
cases in this court. It is an absolute fact, that vir- 
tually and practically, cases are appealed from the 
Court of Common Pleas by having a phonographer here 
to report every word that is said by court, counsel and 
witnesses; and here is a case where two hundred and 
forty pages, if not more, have been inflicted upon us, 
and if the judge of the Court of Common Pleas was 
compelled to listen to what is recorded in those pages 
(and he was probably compelled to listen to a great 
deal more), it is no wonder he did not know how to 
decide a preliminary question on the construction of a 
contract. It is practically appealing every case into 


this court and compelling the District Court to pass 
upon the merits of the case upon the testimony, in- 


stead of deciding upon questions of law. We stop this 
argument for the reason that we are satisfied that the 
court below misconstrued this contract, and we do 
not, as I said before, blame them for it.” 

This criticism of stenography has been long recog- 
nized by reporters as a substantial one, and is the only 
good, solid, reasonable ground of complaint against 
their profession that they admit to exist. The economy 
of employing a reporter in the lower courts is counter- 
balanced by the increased expense of obtaining a re- 
view of cases in the District and Supreme Courts. The 
fees of the reporter for copying his notes of the testi- 
mony coustitute but a part of this expense. It is pre- 
requisite to the hearing of a case in the Supreme 
Court that the record in the case be printed; and 
when that record is composed in part of a billof ex- 
ceptions containing a verbatim report of all the testi- 
mony offered on the trial of the case in the Common 
Pleas, presuming the trial to have consumed the aver- 
age amount of time occupied in the hearing of causes, 
the cost of securing a review in the court of last resort 
is considerable. It requires a small fortune to take 
some cases to the Supreme Court in this way. The 
practice has arisen partly from a desire on the part of 
attorneys to put the reviewing courts, as nearly as 
possible, in possession of all that went to influence the 
decision of the court below, and partly from an at- 
tempt tv comply with the rule more than once laid 
down by the Supreme Court that in a case where re- 
versal is sought on the ground that the verdict is not 
sustained by the evidence, it must affirmatively appear 
from the record that the bill of exceptions contains al] 
the evidence. The expense of the practice is so great 
as to deter many who feel that they have been 
wrovged by the fiuding of a jury from seeking redress 
{n the higher courts. Cases in which a reporter would 
be employed are, for this reason, not reported, and in 
many cases which are reported no proceedings in error 





are instituted, parties deeming it cheaper to com- 
promise or submit to the verdict than to go further. 

Conceding then that the “practice of making up 
bills of exceptions from stenographic reports of every 
word uttered in a trial from the opening of the case to 
the close of the testimony ’”’ is a“ vicious” one, anda 
“source of delay in appellate tribunals,’’ the ques- 
tions arise, who is to blame for the existence of the 
custom, and how can the evilit engenders be remed- 
ied? Ata meeting of the Ohio State Bar Association, 
held in July, 1880, a prominent northern Ohio lawyer 
complaining of the evil, and attempting to point out a 
remedy, said: 

‘* Whenever a case of any importance arises beforea 
jury, whether it isa legal or an equity case, it gets into 
the Supreme Court upon the facts. We have report- 
ers that report everything that the lawyers, judges, 
and witnesses say, and if a spectator happens to make 
a remark, it gets in, and it all helps to pile up a record 
which it takes days and often weeks for the Supreme 
Court judges to read. All those questions of fact 
ought to stop before they reach the Supreme Court. 
Give the Supreme Court judges a chance to breathe. 
You have absolutely smothered them under this vol- 
ume and mass of records, containing nothing but 
facts and factions which ought not to be there.” 

The Legislature last winter put this suggestion of 
Judge Cadwell into the form of law (80 Ohio Laws 
167, R. S., § 6710), and now the Supreme Court is 
not required in any cause or proceeding, except where 
its jurisdiction is original, to determine as to the 
weight of the evidence. Able lawyers have said that 
this statute is unconstitutional and that the Supreme 
Court will so declare it. It is doubtful whether, if the 
law can be construed to have any meaning and effect, 
it will afford the relief sought. In many, perhaps 
most cases, questions of law and fact are so interde- 
pendent that the determination of the legal problems 
involved in them necessitates a careful study of the 
facts. 

Besides an exception is defined by statute to 
be ‘‘an objection taken to a ruling of the 
court on a matter of law.” It is an objection 
taken to the exclusion or admission of testimony 
offered by either party, to the instructions of 
the court tothe jury, or to the ruling of the court ona 
motion fora new trial. Cases therefore in which bills 
of exceptions are allowed and filed must involve ques- 
tions of law. In them the parties excepting charge 
that the court erred in one or more of its rulings; and 
the Supreme Court has said that to enable it to de- 
cide whether or not the charge is well founded it 
must appear what the evidence admitted or excluded 
was. 

In Railway v. Probst, 30 Ohio St. 107, Judge Ashburn 
said: ‘*We are asked to declare the verdict not sup- 
ported by the evidence in the case, when we are 
furnished with but a substance of a portion of the 
testimony. This is not enough. The reviewing court 
in such case must have all the testimony that was 
produced and used on the trial before the jury set out 
in the bill of exceptions. The substance only of any 
part of the testimony used on the trial will not meet 
the requirement of the rule. 

“This doctrine, on the question of reviewing the 
action of the lower courts on overruling motions for 
new trials, early found favor in Ohio. In the case of 
Hicks vy. Person, 19 Ohio, 426, it was held: ‘Where a 
writ of error is prosecuted in the Supreme Court, to 
reverse a judgment of the Court of Common Pleas, on 
the ground that the court erred in overruling the mo- 
tion fora new trial, because the verdict was against 
evidence, all the evidence before the jury on the trial 
of the cause must be brought before the Supreme 
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Court by billof exceptions. It must be embodied in 
the bill of exceptions, or in some manner so made part 
of it, that there can be no doubt that the Supreme 
Court has precisely the same evidence before it which 
was before the jury.’ 

“This rule is supported by such a solid rank of au- 
thorities in this State that we are not authorized to 
depart in any respect from it.” 

This act of 1883, therefore, if it can be construed asa 
whole to have any meaning, can tend but slightly to 
lighten the burdens of the Supreme Court judges, It 
does not strike at the root of the evil. 

Three persons are to blame for the unreasonable 
bulkiness of bills of exceptions: 

Primarily, the judges of the court below. 

Secondly, the stenographer in a small degree; and 

Thirdly, the plaintiff in error, or his attorney. 

Every one familiar with the ordinary way in which 
the hearing of cases—jury cases, especially—is con- 
ducted, knows that trials are often unnecessarily pro- 
tracted. The testimony is not always or usually con- 
fined very strictly to the question at issue. Witnesses 
are required to go more or less into autobiography, 
then to state their acquaintance with the parties and 
how long they have known them, and finally with 
much detail and questioning are permitted to state 
what they know ofthe matter in dispute. To what 
does the average cross-examination amount? It is 
about one-third repetition, from a third to a half fish- 
ing excursion, attended with ‘‘fisherman’s luck,” a 
very small percentage of new matter bearing on the 
case, and the remainder any irrelevancy imaginable. 
An able lawyer once stated to me that if a witness, 
with frankuess and candor, believing what he stated 
to be true, gave evidence in support of one side of a 
case, cross-examination only tended to strengthen his 
story and the side of the party calling him. Cross- 
questioning will not shake the testimony of such a 
witness, and it is better to drop him as gracefully as 
possible. The waste of time by tedious and unreason- 
ably lengthy examinations is doubtless the fault 
mainly of attorneys; but the court certainly has some 
power to control the conduct of trials. 

Among attorneys who employ a stenographer to re- 
port their cases there has grown upacustom of requir- 
ing or expecting him to make a verbatim transcript of 
his notes of the testimony, and of incorporating the 
transcript in a bill of exceptions. The reporter, being 
paid by the hundred words, is not ordinarily disposed, 
if he has reasonable ground to believe his fees are col- 
lectible, to interpose any objection to making sucha 
transcript. But in view of the growing objection to 
bills of exceptions so made up, many of the best court 
reporters are in favor of and practice, to some extent, 
coudensation of their reports. Others hesitate to 
shorten their reports in the least, lawyers placing so 
much stress on the importance and advantage of 
bringing before the reviewing courts the exact lan- 
guage and all the language of the witnesses. Attorneys 
are reluctant to commit to the hands of reporters the 
responsibility of condensing the evidence, preferring a 
full report to one that might be incomplete by reason 
of the omission of statements in the opinion of the re- 
porter unimportant, but which counsel might deem of 
considerable weight in the determination of the ques- 
tion at issue. They are unwilling to leave it to the 
judgment of the stenographer whether statements 
made by witnesses are or are not material to the de- 
cision of the case. The precantion is a wise one. 
Lawyers sometimes fail to agree as to the competency 
of parts of the testimony; and in all instances where 
there is a possibility of such disagreement, the stenog- 
rapher, even if requested to put his report in narra- 
tive form, condensing as much as possible, should in- 
sert the doubtful parts. 











But there are certain respects in which stenograph- 
ers may advantageously reduce the bulkiness of their 
reports, without omitting any thing that may havea 
bearing on the case. Surely now-a-days no intelligent 
reporter who has more regard to his reputation and 
future business than to the amount of his fees for 
folios in the case immediately in hand will insert 
in his report, unless expressly requested by counsel so 
to do, thearguments on objections, and every word 
uttered by judges, lawyers, witnesses and spectators. 
The charge that bills of exceptions have been made up 
in part of just such reports is not without foundation. 
The stenographer who with knowledge that his report 
is to be used in a bill of exceptions, transcribes the 
arguments of counsel on objections, and the remarks 
of persons not interested in the case, or the remarks 
of persons concerned in the trial which are obviously 
no part of the testimony, is to say the least and mild- 
est, short-sighted. 

It is entirely unnecessary and unwise to put such 
things In a bill of exceptions, aud every reporter of 
ordinary intelligence knows it to be so. 

Unmodified repetitions should be omitted by the 
stenographer. An unqualified repetition of a clear 
statement makes it no stronger on paper. Many law- 
yers have a habittof putting questions several times, 
without expecting to elicit different answers. They 
seem to doit to occupy the time required by their 
minds to work around to another subject, as if that 
were less a waste of time than to keep silence and 
think. 

There are some reporters who insert repetitions in 
their transcripts, thinking them proof of the accuracy 
of their reports and an evidence of their ability as re- 
porters. Omit them. A report is better, clearer, in 
every way more satisfactory withoutthem. Of course 
lawyers are to blame for repeating questions; but this 
does not justify the reporterin transcribing them. 
Lawyers often repeat unconsciously, and would be 
surprised at a verbatim report of their examinations. 
It is not uncommon for attorneys to repeat the 
answers of witnesses. The reporter is quite as open to 
ceusure as the lawyer if he transcribes the repeti- 
tion. 

The preliminary examination of witnesses, fre- 
quently covering a page or more of manuscript, may 
be ‘‘ boiled down ”’ into a few lines, thus: 

“John Doe, being sworn, testified: ‘‘ Fifty years 
old; Cleveland; dry goods merchant; have known 
plaintiff and defendant five years.” 

Some reporters in eastern States condense in this 
way, but the custom does not prevail in Ohio. Such 
condensation does not require the exercise of extraor- 
dinary judgment, and may be safely trusted to most 
reporters. 

Questions may be frequently shortened without 
lessening their force or changing their meaning, One 
attorney at the Cuyahoga county bar almost invariably 
begins his questions with, “‘ Now, Mr. —————, you 
may state to the court and jury.”’ Others say, “I will 
ask you to state.”” Cut out this useless verbiage. No 
one will complain; men of sense will commend. These 
are trifles, but in a record of hundreds of pages they 
may amount to considerable. 

Less liberty should be taken with the answers of 
witnesses than with the questions of counsel. As a 
rule, omitting repetitions, they should be given ver- 
batim, no attempt being made to correct grammatical 
errors or inelegancies of speech. Same witnesses how- 
ever are garrulous beyond all reason, and their testi- 
mony can be safely pruned, though it is best, perhaps, 
to leave the pruning to the lawyers. As an example, 
in the trial of asuit an a promissory note a witness 
was usked how long he had known the payee, and 
answered : 
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“T first became acquainted with him in 1851. Our 
acquaintance ripened in kindness until 1857. I had 
borrowed five dollars of him on property that I had 
bought, and when I went away asked of him to ‘take 
some other security instead of mine, and he would not 
accept of it. In 1857 I left Orange. In 1872, fifteen 
years after, I came back again, and between 1872 and 
1877 our acquaintance still increased, and ripened into 
friendship, and he wanted for me to be visiting him 
and making his first will that he made,”’ etc. 

Then a transcript is made for use on a second trial, 
for the purpose, perhaps, of contradicting a witness, 
the exact language of question and answer should be 
copied, and even repetitions inserted ; for the fact that 
a witness repeated on a former trial astatement which 
he now denies tends to rebut the possibility of mis- 
understanding on the part of the reporter, or other im- 
peaching witness, of the first statement. 

There are other purposes for which averbatim report 
is preferable to a condensed statement of the testi- 
mouy; as, for instance, in “ daily copy cases,’’ where 
counsel wish to use the stenographer’s report in argu 
ment to the jury. 

The members of the bar are however chiefly respon- 
sible for the delays in the administration of justice 
caused by the prolixity of bills of exceptions. They 
study their cases, and know better than the reporter 
can, the questions involved and the bearing of the 
testimony. They therefore can and ought to weed 
from the record much irrelevant matter that the re- 
porter would hesitate to expunge, and condense the 
rest into as small a compass as possible. Not only this, 
but they are by law bound so to do. 

Section 5299 of the Revised Statutes provides: ‘‘ No 
particular form of exception is required; and the ex- 
ception must be stated with the facts, or so much of 
the evidence as is necessary to explain it, and no 
more, and the whole as briefly as possible.”’ 

And section 5303 reads; ‘‘ No exception shall be re- 
garded unless itis material, and prejudicial to the 
substantial rights of the party excepting.” 

Briefly stated, these statutes are: (1) Condense. (2) 
Eliminate. In no way inconsistent with them is the 
holding of the Supreme Court that in a case where re- 
versal of the judgment is sought on the ground that 
the verdict is against the weight of the evidence, the 
bill of exceptions must contain ‘all the evidence;” 





for “all the evidence’? does not mean every 
word uttered during the trial, a large part 
of many examinations, as before intimated, 


being an unsuccessful search for evidence. “I am 
fifty years old, and reside in Cleveland’ embraces all 
the evidence as to the age and residence of the witness 
as fully as though each question and answer were 
transcribed verbatim. If the phrase “‘all the evidence” 
means all the words spoken in a trial, it should also in- 
clude the appearance and manner of the witnesses, for 
juries are instructed to consider these in reaching their 
conclusions. They are a part of the evidence which it 
is impossible to transmit to paper for the enlighten- 
ment of the reviewing courts. 

With these provisions on the statute jbooks, why 
does the Supreme Court tolerate the filing of bills of 
exceptions made up mainly of ‘‘stenographic reports 
of every word uttered ina trial, from the opening of 
the case to the close of the testimony?’’ With these 
provisions on the statute books, why do lawyers put 
their clients to needless expense by filing in the Su- 
preme Court bills of exceptions made up of “every 
thing that the lawyers, judges, witnesses and specta- 
tors say’ during the trial, piling up records ‘‘ which 
it takes days and often weeks for the Supreme Court 
judges to read?’’ An eminent New York judge 


tersely and pointedly stated the reason when he said: 
“I believe the system [of shorthand reporting in the 





courts] must become universal in the taking of evi- 
dence. It is liable to abuse when attorneys print 
every thing reported, however unnecessary, because they 
are loo lazy or too timid to prune out what is not needed 
for review.” It must have been a verbatim transcript 
of the proceedings on the trial of a jury case over 
which Hamlet was poring when he answered to Po- 
lonius’ question, ‘‘What do you read, my lord?” 
‘* Words, words, words! ’”’ 

Is it against their interests for stenographers to ad- 
vocate condensation of their reports? 1 think not. 
Condensation will hasten the administration of jus- 
tice, and reduce the expense of litigation. If aspeedy 
trial can be guaranteed, and the burdens of a lawsuit 
otherwise lightened, more cases will be commenced, 
more appealed, and more reported. The true sphere 
of the stenographer’s usefulness is in the lower courts, 
His utility consists in saving time, thereby reducing 
the cost of litigation, and in securing for present and 
future use an accurate record of the evidence. He 
should be an officer of the court, fully qualified for his 
duties. All cases should be reported, and if bills of 
exceptions are required, they should be made up from 
the stenographer’s reports. This can be done only 
when the reports are full and accurate. An incomplete 
report is worthless. Every word of some examinations 
is important, and these examinations are as rapidly 
conducted as are those of less or no importance. They 
cannot well be condensed, but should be reported and 
transcribed word for word. To this end a skilled re- 
porter is necessary. Better delay proceedings and 
take the evidence in long-hand than rely on an incom- 
petent reporter. 

The evil herein considered is a serious one. It 
arises, not from the use, but from the abuse of short- 
hand. Stenographers are responsible in but smail 
measure for its existence. The fault and the remedy 
are with courts and lawyers. Enforce the law; em- 
ploy a competent court reporter; treat him as if he 
had some right in the court-room, and some discretion 
in his office, not as a machine for recording vocal 
sounds regardless of their meaning aud purpose; treat 
him, in other words, as a phonographer, not as a phono- 
graph; make up bills of exceptions from his reports, 
eliminating from them all but the evidence necessary 
to explain material exceptions, and one important cause 
of delay in the administration of justice will be obvi- 
ated, oneserious ground of the aversion of men to 
litigation removed, the only substantial ‘‘ objection” 
to stenography ‘‘overruled,’’ and no ‘exceptions 
taken.”’ 

H. J, DAVIES. 


STATE INSOLVENT LAW DOES NOT AFFECT 
PRIOR CONTRACTS. 


COURT, JANUARY 


CONWAY v. SEAMONS.* 


VERMONT SUPREME TERM, 1883. 


A discharge under a State insolvent law does not bara debt 
contracted before its passage, the creditor in no way 
becoming a party to the proceedings in insolvency. 

Nor is such debt discharged though merged ina judgment 
rendered after the passage of the act, and which judg- 
ment is the basis of this action. 

A law discharging such debt is unconstitutional. 


1) EBT on judgment, brought in the municipal court 

of Rutland. Judgment forthe defendant. The 
writ was dated May 12, 1882, and declared in debt ona 
judgment rendered by said court, July 5, 1880, which 
last judgment was upon a judgment rendered by a 
justice of the peace, July 19, 1874. 





*To appear in 55 Vermont Reports. 
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After the rendition of the judgment declared upon 
in this suit, the defendant filed his petition in the 
Court of Insolvency for the District of Rutland, and 
the same was duly proceeded with; and the defend. 
ant duly obtained his discharge as an insolvent debtor 
from all debts and claims which by law he might be 
discharged from by the Court of Insolvency; but the 
plaintiff did not prove his claim, nor in any way con- 
sent to such discharge, nor in any way admit the juris- 
diction of the Court of Insolvency. 

Both parties resided in Vermont. 


J. E. Manley and G. E. Lawrence, for plaintiff. 
P. R. Kendall, for defendant. 


RoweEL., J. A discharge under our insolvent law 
does not bar a debt contracted before its passage, the 
creditor in no way becoming a party to the proceed- 
ings in insolvency. Bixby v. Woodward, Windham 
county, Feb. Term, 1882. Under the United States 
Bankrupt Act of 1841, it was held in this State that a 
judgment on adebt existing at the time of the ad- 
judication of bankruptcy and provable under said act, 
obtained after adjudication and _ before certificate 
granted, was discharged by the certificate. Har- 
rington v. McNaughton, 20 Vt. 292; Downer v. 
Rowell, 26 id. 397. In these cases the court looked 
behind the judgments, to see what they were founded 
on, and gave effect to the certificates accordingly, and 
in favor of the debtors. Clark v. Rowling, 3. N. Y. 
216, is to precisely the same effect. It was there 
argued against the bankrupt that his discharge ex- 
tended to such debts only as he owed at the time of 
presenting his petition, and that the judgment sought 
to be enforced did not then exist, but was rendered 
subsequently, and therefore was not reached by the 
discharge. But the court held otherwise, and said: 
“It is true that the notes, as evidence of an indebted- 
ness, were merged in the judgment, which being 
greater security, operated to extinguish the lesser; 
but does it therefore follow that the judgment to all 
intents became a new debt, and that the merger or ex- 
tinguishment of the notes was so complete, that for 
the purpose of protecting the defendants in an equity 
connected with the original indebtedness, we may not 
look behind the judgment and see upon what it was 
founded? A judgment instead of being regarded 
strictly as a new debt is sometimes held to be merely 
the old debt ina new form, so as to prevent a tech- 
nical merger from working injustice. And this excep- 
tion to the doctrine contended for by the plaintiff has 
obtained especially in cases of insolvency and bank- 
ruptcy, for the protection as well of the creditor as the 
debtor, and has been applied impartially for the benefit 
of both.”’ 


Bronson, C. J., although he dissented in that case, 
admitted that for various purposes, courts might look 
behind judgments to see what they were founded on, 
and instanced the case of a fraudulent conveyance by 
the debtor, and the passage of an insolvent or an ex- 
emption law after the contract was made on which 
the judgment was founded. See Monroe v. Upton, 50 
N. Y. 593. 

Massachusetts formerly held the same doctrine. 
Betts v. Bagley, 12 Pick. 572. But she has departed 
from itin recent cases. Sampson v. Clark, 2 Cush. 
173; Bangs v. Watson, 9 Gray, 211; Pierce v. Eaton, 11 
id, 398; Wolcott v. Hodge, 15 id. 547; Bradford v. Rice, 
102 Mass. 472. The decisions of the Federal Courts of 
Bankruptcy on this subject are in inextricable confu- 
sion, some holding that the theory that the debt is so 
merged in the judgment as to be extinguished has no 
applicability under the Bankrupt Act, and that it is 
not the judgment, but the debt as it existed on the 
day of the filing of the petition, that is provable. 
Brown’s case, 3 Bank. Reg. 145, and Vickery’s case, id. 








171; and others holding the contrary, that neither the 
debt northe judgment is provable, that the debt is 
merged in the judgment, and that the judgment, not 
existing at the time of the adjudication, was not prov- 
able. Williams’ case, 2 Bank. Reg. 79; S. C.,3 Am. 
Law Rev. 374, and cases passim. 

Bump says, page 70, sixth edition, that one or the 
other might be proved, but that it was not settled 
which. The English doctrine is the same as that of 
this State. In Dinsdule v. Eames, 2 Brod. & B. 8, the 
defendant in anaction on a bail-bond, becoming 
bankrupt between plea and verdict, and obtaining his 
certificate after judgment, was discharged from the 
damages and costs, on the ground that the debt was 
contracted before defendant’s bankruptcy, and might 
have been proved under the commission. 

On the other hand there are instances of the appli- 
cation of this doctrine in favor of the creditor. Thus 
in Wendell’s case, 19 Johns. 153, a judgment obtained 
after the passage of the New York insolvent law of 
1813, on a debt contracted before the act, was held not 
discharged by a certificate under the act. Chief Jus- 
tice Spencer thought that to hold otherwise would be 
an evasion of Sturges v. Crowningshield, 4 Wheat. 122, 
that a State insolvent law cannot discharge a debt 
contracted before its passage. Wyman v. Mitchell, 1 
Cow. 316, is another instance. It was debt on a judg- 
ment rendered by the Supreme Court of New York in 
August, 1816. Defendant pleaded his discharge under 
the New York insolvent act of 1813, granted on Dec. 
30,1817. Plaintiff replied that the judgment declared 


on was rendered on a judgment obtained in 
Maine in 1814, on certain notes there made 
to him by the defendant before the passage 


of said act. The court held that although the 
defendant’s original undertaking was so merged in the 
judgment that no suit could be maintained upon it, 
yet that it was proper to inquire into the time and cir- 
cumstances of the contract upou which the first judg- 
ment was founded, for the purpose of taking the case 
out of the operation of the defendant’s discharge. In 
Betis v. Bagley, Chief Justice Shaw fully adopts the 
doctrine of that case, and says that ‘any other de- 
cision would carry the technical doctrine of merger to 
an inconvenient extent, and cause it to work injus- 
tice.”’ In Haggerty v. Amory, 7 Allen, 458, Judge Mer- 
rick says, ‘‘ this is the universal rule.’’ In that casea 
discharge in bankruptcy was pleaded in bar of an 
action on a judgment recovered in New York before 
the granting of the discharge, but after the commence- 
ment of the proceedings in bankruptcy, upon a debt 
that existed before the commencement of such pro- 
ceedings, andthe discharge was held abar. But the 
case was put upon the ground that as the discharge 
might have been pleaded in bar to an action on the 
judgment in New York, and would have constituted 
a good defense there, the defendant had the same 
right to plead itin defense ofa like suit pending in 
the courts of Massachusetts, where it would have the 
same force and effect to which it was eutitled in New 
York. The same doctrine seems to be recognized in 
Palmer v. Preston, 45 Vt. 154, although the point of 
that case is, that as the record showed that the judg- 
ment was founded on a debt created by contract, and 
contained no suggestion of fraud, the judgment, in an 
action upon it, was conclusive as to the manner in 
which the indebtedness*on which it was founded was 
created, and that the judgment creditor could not go 
behind it, to show that it was in part founded on ‘“‘a 
debt created by fraud,’’ for the purpose of defeating 
the defense of a discharge in bankruptcy. 

Now if we are to look behind the judgment for the 
purpose of giving the discharge effect, as this court 
did in Harrington v. MeNaughton, and Downer vy. 
Rowell, why must we not look behind it for the purpose 
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of defeating its effect? Must not the rule ‘“* work both 
ways?’ Wesee no distinction in principle between 
the two cases. Nosuch distinction is made in Mass- 
achusetts, but both cases are there put on the same 
ground. Nor do we think that the very means adopted 
by a creditor to enforce his debt, valid as against the 
insolvent law, should be made the instrument of de- 
feating it altogether. Besides we think with Chief 
Justice Spencer, that to hold the certificate a bar in 
this case, would be to evade the decisions of the 
Supreme Court of the United States, and impair the 
obligation of the plaintiff's original contract. 

Judgment reversed, and judgment for the plaintiff 
forthe amount of the judgment declared on, with 
costs. The trustee adjudged chargeable according to 
disclosure. 

ceahadstinbliimncmmeass 


MENTAL SUFFERING NOT GROUND OF AC- 
TION FOR NON-DELIVERY OF 
TELEGRAM. 

TEXAS SUPREME COURT, MARCH, 1883. 

GuLF WESTERN TEXAS AND PAciFic RAILway Co. v. 
Levy. 

Mental suffering alone does not constitute such character of 
injury as will entitle a person to damages in an action 
against a telegraph company based on negligence in not 
delivering a telegram. 


F  petowa for non-delivery of telegram. The opinion 
states the case. Defendant below appealed. 
Stayton, J. The statement of this case as made by 

brief for appellant, which is admitted by the appellees 

to be correct, is as follows: The plaintiff alleged, in 
substance, that appellee resided in Cameron in Milam 
county; that appellant operated a telegraph line from 
said town to the town of Cleburne, in Johnson county, 
transmitting telegrams for hire; that in September, 

1828, appellee's son, I. T. Levy, and Bettie Levy, the 

wife of I. T. Levy, were in said Johnson county, nine 

miles from said town of Cleburne;that on said day 

Bettie Levy was taken violently sick and gave birth 

to achild, and that the child died on the —— day of 

September, 1882; that appellee’s son was among 

strangers, without money and in desperate need of 

assistance and help from appellee, and that imme- 
diately upon the death of his child he went to Cleburne 

and about nine or ten o’ciock A. M. of October 1, 1882, 

delivered a telegram to appellant, paying the charges 

thereon, and informing it of the importance of its 

prompt transmission and delivery. The following is a 

copy of said telegram: ‘‘Cleburne, October 1, 1882. 

To Il. Levy, Cameron, Texas: Betty and baby died. 

Come to Cleburne, to-night train, to my help. Wade 

meet you. Tell her mother. I. T. Levy.’”’ That the 

transmission and delivery of said telegram was a work 
of great vecessity and charity; that appellant under- 
took to deliver the same ina reasonable time, but neg- 
ligently failed to deliver the same until eleven o'clock 
of October 2, 1882; that by the delay in the delivery 
of such telegram appellee was prevented from going to 
the assistance of his son and from supplying him with 
money; that by reason of such delay his son was fol- 
lowed up and harassed by his creditors for the ex- 
penses of the funeral of his wife and child, and had to 
sell his property at a great sacrifice, and was compelled 
to borrow money from strangers, and was deprived of 
the presence of his father and mother in his sore trial, 
and was compelled, astranger in a strange land, to be 
the only mourner at his wife and child’s funeral; that 
appellee has suffered the keenest disappointment and 
sorest grief at being deprived of the privilege of being 





present at the burial of his daughter-in-law and grand- 
child, of relieving his son of his wants, of sympathiz- 
ing with him in his sad bereavement and trial, and 
been damaged in his feelings and otherwise in the sam 
of $5,000. 

It will appear from the calender that October 1, 1882, 
the day on which said telegram was delivered to ap- 
pellant, was Sunday. 

Appellant specially excepted to the petition as fol- 
lows: Ist, because the petition does not show that 
plaintiff has sustained any damage; 2d, because the 
matters stated in the petition constitute no cause of 
adtion ; 3d, because the petition shows that appellee is 
not entitled to recover; 4th, because the petition 
claimed damages for the non-delivery of a telegram on 
Sunday, which under the laws of this State, appellant 
was forbidden todo. The demurrers to the petition 
were overruled, and that is assigned as error. 

There was no allegation nor proof of any damage to 
the appellee, unless mental suffering alone constitutes 
such character of injury as will entitle a person to 
damages in an action based upon negligence. That a 
person may enforce a contract made by another for 
bis benefit, although the consideration is paid by such 
other person, is true, but such is not the contract set 
up in the petition, or proved. Whatever contract 
was made by the son was made forthe benefit of 
himself, with no intent that it should insure in any 
respect to the benefit of the appellee. The contract 
between the son and the appellant therefore cannot 
be considered as the basis of this action. 

To sustain the action it must appear that the ap- 
pellee has been injured in his person, property, or 
reputation by the negligence of the appellant. It can- 
not be pretended that in the latter two he has been 
injured in any respect, and the inquiry remains, has 
he been injured in his person in any respect as will 
entitle him to damages; to such pecuniary satisfaction 
as under the settled rules of law a plaintiff may ob- 
tain through an action? 

No deprivation of any absolute right of person has 
been stated, which would entitle the appellee at least 
to nominal damages, and we have the naked question: 
Can a person who has not shown himself deprived of 
any absolute right for which damages, nominal at 
least, would be given, maintain an action for aninjury 
to his feelings alone, which results solely from a 
breach of a contract to which he is not a privy, made 
with and for the benefit of another; or from a tort 
through which such other person receives an injury, 
personal to himself, for which damages may be given. 
Recognizing the fact that by reason of the public 
character of the employment which the appellant has 
assumed, a duty existed upon its part to deliver the 
message to the appellee without unnecessary delay, 
and that a failure to perform such duty, if attended 
with damages to the appellee, gives sufficient ground 
for an action, even in the absence of a contract to 
which he isa party, it becomes necessary to inquire 
whether an injury to the feelings of the appellee, un- 
connected with some other ground for damage, is suf- 
ficient to maintain this action. 

An act for which the law does not give damages, at 
least nominal, cannot in a legal sense be called an 
injury, and it has therefore been truly said ‘it may 
be laid down as a true proposition, that base negli- 
gence, unproductive of damages to another, will not 
givea right of action. Negligence causing damage 
will do so.”’ 

In many cases where a bodily injury has been in- 
flicted, even by negligence, the mental suffering re- 
sulting therefrom and necessarily incident thereto has 
been considered an element of damages, but we know 
of no case, unless it be the one hereafter to be re- 
ferred to, in which it has been held sufficient in itself 
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to maintain an action for damages, in the absence of 
some statute affecting the question. 

In case of the death of an adult child, by the negli- 
gence of acorporation or person, who had assumed 
some duty to it which was violated by such neglect, in 
the absence of astatute authorizing it, no action 
could be maintained for such injury tothe feelings of 
aparent, or other relative, and yet but few causes 
could be productive of deeper mental distress, and 
even in action under statutes permitting recovery in 
cases where death has resulted, no recovery can be had 
for mental suffering, unless the statute permits it in 
terms or authorizes the recovery of exemplary dam- 
ages. Field on Damages, 630. 

This is upon the theory that no cause of action ac- 
crues to the parent, or other relative, unless given by 
the statute, and when thus given it will not extend to 
embrace elements of damages not given by the statute. 
The effect of the acts of the several States, and of the 
English acts, authorizing recovery, for the death of 
persons, is to remove the technical difficulty at com- 
mon law, interposed to the maintenance of actions in 
such cases; and they certainly do not withdraw from 
any one any right which could have been asserted, as 
the law formerly stood, for an injury to the person 
bringing an action, grounded upon any reason personal 
to himself, and other than the pecuniary loss suffered 
by death. 

Yet in actions under statutes of the several States, 
and under the English statutes, it has been uniformly 
held that the injury to the feelings of the person or 
persons entitled to maintain such action was not an 
element of damage which could be considered. This 
could not well be held, if it had ever been true that 
an action could be maintained for an injury to feel- 
ings alone, which is a matter personal to the aggrieved 
party, for which an action would not have been de- 
nied upon the technical ground upon which recovery 
for the loss ofa life was denied. 

In cases of seduction no action is maintainable by 
the parent, guardian or master, upon the ground of 
injury to the feelings or mental distress, but the loss 
of services is made the basis of the suit, and if there 
was no such loss there could be no recovery, however 
great the mental suffering induced by the wrong. 

The same principle applies to cases for criminal con- 
versation. In cases for libel or slander, unless words 
used be such as in laware held to entitle tne person 
against whom they are used to damages, at least nom- 
inal, special damages must be averred and proved or 
the action cannot be maintained, and this without ref- 
erence tothe degree of mental distress, which may 
be inflicted by the language. 

In all these classes of cases, where a pecuniary injury 
is shown, mental distress resulting from the same act 
which produced the pecuniary damages becomes 
an element in aggravation for which damages may be 
given. 

The cases in which damages have been allowed for 
mental distress, resulting from injuries to persons, 
will be found to be cases in which the mental distress 
was the incident toa bodily injury suffered by the 
distressed person, or cases of injury to reputation or 
property, in which pecuniary damage was shown, or 
the act such that the law presumes some damage, 
however slight, from the act complained of, and not 
cases in which bodily injury or other wrong was suf- 
fered by one person and the mental distress by another, 
or where cases in which a direct pecuniary damage 
had been shown, and the element of mental distress 
had been admitted in aggravation of the injuries for 
the purpose of recovering damages other than such as 
are only compensatory. 

The rule is thus stated in Wood’s Mayne on Dam- 
ages, 74 (lst Am. Ed.): ‘* But we do not apprehend 





that the rulehas any such force as to enable a person 
to maintain an action where the only injury is mental 
suffering, as might be thought, from a reading of the 
loose dicta and statements of the court in some of the 
cases. So far as I have been able to ascertain the force 
of therule, the mental suffering referred to is that 
which grows out of the sense of peril, or the mental 
agony, at the time of the happening of the accident, 
and that which is incident to and blended with the 
bodily pain incident to the injury and the apprehen- 
sion and anxiety thereby induced. In no case has it 
ever been held that mental anguish alone, unaccom- 
panied by an injury to the person, afforded a ground 
of action.” 

The following authorities bear upon the question: 
Canning v. Inhabitants of Williamstown, 1 Cush. 452; 
Jochy. Dankwardt, 85 Ill. 333; Lynch v. Knight, 9H. 
L. Cases, 577, 598; Johnson v. Wells, Fargo & Co., 6 
Nev.225; Shearman & Redfield Neg., §§ 606, 606b ; Freese 
v. Tripp, 70 Ill. 503; Meidell v. Anthis, 71 id. 241; Blake 
v. Midland R. Co., 10 Eng. L. & E. 442. 

No actual damages being shown to sustain the ac- 
tion, evidence which in favor of the plaintiff in this 
case, could only bear upon the question of exemplary 
damages, and averments of a like kind, can be of no 
avail, for unless some actual damage had been sus- 
tained by the plaintiff he is not entitled to exemplary 
damages. Flanagan v. Womack, 54 Tex, 50; Freese v. 
Tripp, 70 Ill. 500. 

The English cases held substantially that a person 
to whom a message is sent, cannot maintain an action, 
notwithstanding pecuniary injury may result to him 
by the failure of a telegraph company correctly or 
within areasonable time to transmit it, unless the 
sender sustains to the person to whom the message is 
sent the relation of agent, through which privity of 
contract is established. Playford v. United Kingdom 
Tel. Co.,4.Q. B. 706. 

This doctrine has not been accepted by the courts 
of this country, but none of them have gone to the ex- 
tent of holding that the person to whom the message 
is sent may maintain an action for the negligence of a 
telegraph company in transmitting, without averment 
and proof of some actual pecuniary injury sustained 
thereby. 

We are referred to the case of SofRelle v. W. U. Tel. 
Co., 55 Tex. 310, as an authority for the proposition 
that an action for mental suffering alone may be main- 
tained. The opinion in that case does not seem to 
contain the proposition necessary to sustain this ac- 
tion; but we are of the opinion that it cannot be sus- 
tained upon the principle, nor upon the authority of 
adjudicated cases. 

The other assignments need not be considered, in 
the view which we take of the case. The demurrer to 
the petition in this case should have been sustained, 
but as it was overruled the judgment will be ‘reversed 
and the cause remanded, that an opportunity to amend 
the petition may be given and a case stated, if possible, 
which appears unlikely from the evidence, upon which 
the action may be sustained. 

Reversed and remanded. 


—_—_>——_—_ 
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REVENUE—DRAWBACK—RIGHT TO, NOT DEPENDENT 
ON OFFICIAL REGULATIONS BUT ON LAW — JURISDIC- 
TION—COURT OF CLAIMS.—A statute of the United 
States provided thus: “That there shall be allowed, 
on all articles wholly manufactured of materials im- 
ported, on which duties have been paid, when ex- 
ported, a drawback equal in amount to the duty paid 
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on such materials, and no more, to be ascertained 
under such regulations as shall be prescribed by the 
secretary of thetreasury.” 12 U.S.S. 292. The secre- 
tary established regulations under the statute. An 
importer in accordance with the statute asked for a 
drawback, but the collector under instructions from 
the secretary of the treasury refused to proceed in 
accordance with the regulations, or in any other man- 
ner to enable the importer to obtain the drawback. 
Held, that the importer was entitled to his drawback 
and the Court of Claims had jurisdiction of his claim 
therefor. The Court of Claims has jurisdiction of 
such aclaim: 1. Because it is founded on a law of 
Congress; and 2. Because the facts raise an implied 
contract that the United States will refund to the im- 
porter the amount he paid to the government. The 
claim is not founded on the regulations of the secre- 
tary of the treasury. It is the law which gives the 
right, and the fact that the customs officers refuse to 
obey these regulations cannot defeat a right which the 
act of Congress gives. The second section of the uct 
of September 20, 1850, granting all the overflowed and 
swamp lands to the States in which they lie, declares: 
‘*That it shall be the duty of the secretary of the in- 
terior, as soon as may be practicable after the passage 
of this act, to make out an accurate list and plats of 
thelands granted as aforesaid, and transmit the same 
to the governor of the State, and at the request of said 
governor, cause a patent to be issued to the State 
therefor; and on that patent the fee to the lands shall 
vest in the State.”” 9U.S.S. 519. This duty was al- 
most wholly neglected by the secretary. In the case of 
Railroad Co. v. Smith, 9 Wall. 95, it was insisted that 
the failure of the secretary to act made these lands 
subject to a grant for railroad purposes of a date sub- 
sequent to the swamp land act. This proposition was 
thus answered by this court: ‘‘ Must the State lose the 
land, though clearly swamp land, because that officer 
has neglected to do this? The right of the State did 
not depend on his action, buton the act of Congress, 
and though the State might be embarrassed in the 
assertion of this right by the delay or failure of the 
secretary to ascertain and make out lists of these 
lands, the right of the State to them could not be de- 
feated by this delay.”” ‘“‘Any other rule results in 
this, that because the secretary of the interior has 
failed to discharge his duty in certifying these lands 
to the State, they therefore pass under a grant from 
which they are excepted beyond doubt, and this when 
it can be proved by testimony capable of producing the 
fullest conviction, that they were of the class excluded 
from plaintiff's grant,’’ that is, were granted to the 
State as swamp lands. Andin French v. Fyan, 93 U- 
8. 173, the court, reaffirming Railroad Co. v. Smith, 
said: ‘‘ There was no means, as this court has decided, 
to compel him (the secretary) to act, and if the party 
claiming under the State in that case could not be 
permitted to prove that the land conveyed to him by 
the State as aswamp land was in fact such, a total 
failure of justice would occur, and the entire grant to 
the State might be defeated by this neglect or refusal 
of the secretary to perform his duty.’’ The right to 
enforce the drawback is not affected by the fact that 
itisagratuity. It has never been supposed that there 
was a gratuity in all the cases where imports are free 
of duty. The purpose of the drawback provision is to 
make duty free imports which are manfactured here 
and then returned whence they came or to some other 
foreign country—articles which are not sold or con- 
sumed in the United States. The merchandise in this 
case was brought abroad and imported for the purpose 
of being manufactured, and the product immediately 
sent out of the country. The drawback provision was 
simply a mode of making the merchandise so im- 
ported and exported without distribution in the coun- 





try duty free, and thereis no gratuity in the case. 
But if it werea free gift, it is not for the officers of the 
government to defeat the will of Congress on this sub- 
ject by refusing to execute the law. Campbell v. United 
States. Opinion by Miller, J. 

[Decided April 30, 1883.] 


APPEAL—AMOUNT LITIGATED AS FOUND BY COURT 
BELOW CONCLUSIVE. — When an appeal has_ been 
allowed, after a contest as to the value of the matter 
in dispute, and there is evidence in the record which 
sustains the jurisdiction of this court, the appeal will 
not be dismissed simply because upon an examination 
of all the affidavits, it may be of the opinion that possi- 
bly the estimates acted upon below were too high. 
Gage v. Pumpelly. Opinion by Waite, C. J. 

(Decided April 25, 1883.] 


CONSTITUTIONAL LAW—CORPORATION — RIGHT OF 
STATE TO REGULATE RAILROAD FARES — IMPAIRING 
CONTRACT.—A railroad company by its original charter 
was authorized to transport passengers and property, 
and to receive compensation therefor. An amend- 
ment to the charter provided that the company “shall 
have power to make, ordain, and establish all such by- 
laws, rules and regulations as may be deemed expedi- 
ent and necessary to fulfill the purposes and carry into 
effect the provisions of this act, and for the well order- 
ing, regulating, and securing the affairs, business and 
interest of the company; provided that the same be 
not repugnant to the Constitution and laws of the 
United States, or of this State, or repugnant to this 
act.’’ Italso provided thus: “The board of directors 
shall have power to establish such rates of toll for the 
conveyance of persons or property upon the same as 
they shall from time to time by their by-laws deter- 
mine, and to levy and collect the same for |the use of 
the company.’’ Held, that the authority of the State 
to regulate the compensation for carrying passengers 
and freight was not taken away by the amendment. 
Grants of immunity from legitimate governmental 
control are never to be presumed. On the contrary, 
the presumptions are all the other way, and unless an 
exemption is clearly established the Legislature is free 
to act on all subjects within its general jurisdiction, as 
the public interests may seem to require. As was said 
by Taney, C. J., in Charles River Bridge v. Warren 
Bridge, 11 Pet. 547: ‘It can never be assumed that 
the goverment intended to diminish its power of ac- 
complishing the end for which it was created.’’ This 
is an elementary principle. In Chicago, B. & Q. R. 
Co. v. Iowa, 94 U. 8S. 155; Peik v. Chicago & N. R. Co., 
id. 176, and Winona & St. Peter R. Co. v. Blake, id. 
180, it was determined that ‘‘a State may limit the 
amount of charges by railroad companies for fares and 
freights, unless restrained by some contract in the 
charter.’’ Under the authority given in the case at 
bar no by-law can be established by the directors that 
does not conform to the laws of the State, and this, 
whether the laws were in force when the amended 
charter was granted or came into operation afterward. 
The power of the company for the regulation of its 
own affairs was in express terms subjected to the 
legislative control of the State. The corporate power 
was a continuing one and intended for the ordering of 
the affairs of the company as circumstances might 
from time to time require. The reserved control by 
the State was also continuing in its nature, and mani- 
festly intended for the protection of the public when- 
ever in the judgment of the legislative department of the 
government the necessity should arise. It is undoubt- 
edly true, as has been often said from the bench, that 
amendments to the charters of corporations are 
usually made at the solicitation of the corporations 
themselves, who cause the bills to be prepared and 
submitted to the legislatures for enactment, and that 
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if there is doubt as to the construction of what is en- 
acted, this fact may be resorted to in aid of interpreta- 
tion. But Vattel’s first general maxim of interpreta- 
tion is that “it is not allowable to interpret what 
has no need of interpretation,’? and he continues: 
‘When a deed is worded in clear and precise terms, 
when its meaning is evident and leads to no absurd con- 
clusion, there can be no reason for refusing to ad- 
mit the meaning which such deed naturally presents, 
To go elsewhere in search of conjectures, in order to 
restrict or extend it, is but to elude it.” Vattel’s 
Law of Nations, 244. Here the words are plain and 
interpret themselves. The directors may establish 
such by-laws as they please, provided they are not re- 
pugnant to the Constitution and laws, and they may 
by their by-laws regulate the rates of fare and freight- 
As their by-laws must conform to the laws of the State, 
so must their rates. If the State had not the legisla- 
tive power to regulate the charges of carriers for hire, 
the case would be different. But that question has 
been settled, and the amended charter which this 
company secured from the Legislature must be con- 
strued in the light of that established power. Ruggles 
v. People of Illinois. Opinion by Waite, C. J. 
[Decided May 7, 1883. ] 


JURISDICTION—FEDERAL QUESTION —PROTEST—NE- 
GOTIABLE INSTRUMENT.—In an action against M., who 
resided at Alexandria, Va., as indorser of a promissory 
note the court below charged that “if on the 30th of May, 
1861, and prior to the maturity of the note, M., having 
previously sent his family, went himself within the Con- 
federate military lines with the intention of not re- 
turning to Alexandria during its occupation by the 
United States forces, and accordingly remained with 
his family continuously within the Confederate mili- 
tary lines throughout the whole period of the war, and 
did not return to Alexandria with his family until the 
year 1874; that such absence at the maturity of said 
notes, respectively, was known, or by the exercise of 
reasonable diligeice, must have been known to the 
Exchange Bank of Virginia, at Alexandria; that at 
the time of said maturity the armed forces of the 
United States and of the Confederate States con- 
fronted each other on lines immediately intervening 
between the city of Alexandria and the said M., so as 
to cut off and prevent actual intercourse between the 
two, and such intervention continued down to the 
end of the war, the notice of dishonor shown by the 
notarial certificates of protest is not sufficient to fix 
the liability of M. as indorser, and the jury must find 
for him.’’ Held, that the charge presented no Federal 
question giving this court jurisdiction. This instruc- 
tion is substantially the same as that considered in the 
Bank of the Old Dominion v. McVeigh, 98 U. 8S. 332, 
and which was held not to present a Federal question. 
The only difference, even in language, between the in- 
structions in the two cases consists in what is said in 
this about the establishment and maintenance of the 
opposing lines of military forces and the prevention of 
actual intercourse, which was not in the other. No 
importance was given in the argument however to this 
difference, and it may as well be said now, as it was 
before, that ‘all the court below decided was, that by 
the general principles of commercial law, if during the 
late civil war, an indorser of a promissory note 
abandoned his residence in loyal territory, and went 
to reside permanently witbin the Confederate lines be- 
fore the note matured, a notice of protest left at his 
former residence in the loyal territory was not suffi- 
cient to charge him, if his change of residence was 
known, or by the exercise of reasonable diligence 
might have been known, to the holder of the note 
when it matured.’’ Under the question raised by the 





charge as given, therefore, this court has no jurisdic- 
tion, Allenv. McVeigh. Opinion by Waite, C. J. 
[Decided April 16, 1883.] 








IOWA SUPREME COURT ABSTRACT. 
JUNE, 1883. 

CERTIORARI—IN DISCRETION OF COURT.— Where the 
writ of certiorari is sought to correct a mere irregu- 
larity, not shown to have resulted in prejudice, the 
court may in its discretion refuse it. In Duggen v. 
McGruder, 12 Am. Dec. 530, note, it is said: ‘The 
writ is to be refused, or if improvidently granted, is 
to be quashed, unless substantial justice and equity 
will be promoted by the exercise of the supervisory 
authority of the superior tribunal.’’ Bannister v. Al- 
len, 1 Blackf. 414; Bath Bridge Co. v. Magoun, 8 
Greenl. 293; Drowne vy. Stimpson, 2 Mass. 445; Lees v. 
Clilds, 17 id. 352; Huse v. Grimes, 2 N. H. 210; Munro 
v. Baker, 6 Cow. 396; People v. Sup’rs, 15 Wend. 198; 
Farmington R. Co. v. County Com’rs, 112 Mass. 206: 
Keys v. Marin Co., 42 Cal. 252; People v. Andrews, 52 
N. Y. 445. Johnson v. Supervisors of Clayton. Opinion 
by Adams, J. 


LIEN— MECHANICS’ LIEN NOT INTEREST IN REAI, 
ESTATE.—The right to enforce a mechanics’ lien is not 
an ‘interest in real estate.”’ It is not ajus in rem or 
a jus in re, aright to the property in question, but isa 
right toaremedy against the property whereby the 
real estate is subjected by the specific lien to the pay- 
ment of plaintiff's claim. Seel Story Eq. Jr., § 506; 
Counard vy. Atlantic Insurance Co., 1 Pet. 386; 
Meany v. Head, 1 Mason, 319. An interest in 
real estate is something more tban a _ right to 
a remedy against it. The word ‘“interest,’’ means 
share, portion, part. See Webst. Dict. When applied 
to land it means the estate, right, or title held in or to 
it. See Bouv. Dict.; Co. Lit. 245. A lien special or 
general is not an interestin lands. Andrews v. Bur- 
dick. Opinion by Beck, J. 

MISJOINDER—WHEN NEED NOT BE RAISED BY DE- 
MURRER— APPEAL — CERTIORARI.— In an action of 
certiorari brought to test the validity of taxes voted, 
there was both a misjoinder of plaintiffs and of causes 
of action. The defendant did not demur. The court 
below quashed the writ. Held, that defendants on 
appeal were entitled to insist upon the defense of mis- 
joinder. It may be thatif they had been unsuccess- 
ful, and were now appellants, they could not be al- 
lowed to insist upon it asa ground of reversal; but 
the case is quite different when all they ask is that the 
action of the court below should be sustained. It is 
said, in equity practice, that ‘‘where the defendant 
omits to demur for multifariousness, the court may 
sua sponte take the objection and dismiss the bill.’’ 
Chew v. Bank of Baltimore, 14 Md. 316. See also 
Oliver v. Piatt, 3 How. 412; Nelson v. Hill, 5 id. 127. 
In an action of certiorari, the object of which is to 
anuulthe action of an inferior tribunal, board, or 
officer, it is peculiarly the duty of the court to scrutin- 
ize the petition and interfere only in acase properly 
made, and even then it is said that the court may ex- 
ercise a certain measure of discretion. Drowne v. 
Stimpson, 2 Mass. 445; Lees v. Childs, 17 id. 352; Peo- 
ple v. Sup’rs, 1 Hill, 200; People v. Stillwell, 19 N. Y. 
532; and in general should exercise its power sparingly, 
Farrell v. Taylor, 12 Mich. 115. It is not bound to 
grant the writ on mere technical grounds, and where 
no prejudice isshowu, Woodworth vy. Gibbs. Opinion 
by Adams, J. 


MUNICIPAL CORPORATION—WHEN NOT LIABLE ON 
INSTRUMENT EXECUTED BY OFFICER.—The trustees of 
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a township sent to a corporation which manufactured 
scrapers this order: ‘* You will please ship to us, on 
or before the first day of May, 1878, nine of your 
scrapers, for which the undersigned agree to pay you, 
or your order, $l144,0n or before May 1, 1879, with 
interest. This time is to be extended until the assess- 
ment can be made and taxes collected for 1879.”’ This 
was signed by the names of the trustees and appended 
was a statement, that they were trustees. The credit 
of the township could not lawfully be pledged for the 
scrapers. LHleld, that the persons who sigued the in- 
strument were liable individually. In Haverhill Mut. 
Ins. Co. v. Newhall, 1 Allen, 130, a promissory note 
was signed, ‘‘Cheever Newhall, President of the Dor- 
chester Avenue R. R. Co.” As the note contained no 
wordsin the body thereof purporting to bind the 
Dorchester Avenue Railroad Co., it was held to be 
the personal obligation of Newhall. To substantially 
the same effect are Fiske v. Eldrige, 12 Gray, 476; 
Sturdivant v. Hull, 59 Me. 172; Barker v. Mechanics’ 
Fire Ins. Co., 3 Wend. 94; Powers v. Briggs, 79 Ill. 
493; Moss v. Liviugston, 4 N. Y. 208. Revolving Scraper 
Company v. Tuttle. Opinion by Adams, J. 


—_.—__—_—_— 


NURTH CAROLINA SUPREME COURT 
ABSTRACT. 
FEBRUARY TERM, 1883.* 

ATTACHMENT—DOES NOT LIE ON CLAIM FOR UN- 
CERTAIN DAMAGES.—An attachment may be had in 
support of any demand arising ez contractu, the amount 
of which is ascertained or is susceptible of being as- 
certained by some certain standard referable to the 
contract itself, but otherwise where the claim is for 
purely uncertain damages. Therefore where the plaint- 
iff sought to recover compensation for the loss of 
profits, alleged to have resulted from the failure of de- 
fendant to furnish certain goods which the plaintiff 
wasto sell as his agent, held, that an attachment 
would not lie. Price v. Cox, 83 N. C. 261. Wilson v. 
Lewis Cook Man. Co. Opinion by Ruffin, J. 


CONSTITUTIONAL LAW—IMPRISONMENT FOR DEBT.— 
The provision of the Constitution, art. 1, § 16, pro- 
hibiting *‘imprisonment for debt, except in cases of 
fraud,’’ has no application to actions for tort; it is 
confined to causes of action arising ex contractu- 
Moore v. Green, 73 N. C. 394; Bridges v. Harris, 57 
Ga. 407; McUVook vy. State, 23 Ind. 127; Lathrop v. 
Singer, 39 Barb. 396; People v. Cotton, 14 Ill. 414. 
Long v. McLean. Opinion by Ruffin, J. 


INJUNCTION—WHERE ANOTHER SUIT PENDING AS TO 
MATTER.—Aun injunction will not be granted where 
the matter is involved in another pending suit be- 
tween the same parties, in which relief can be there 
had. A party in such case is not allowed to seek re- 
dress from the action of one court through the con- 
flicting action of another court, orin a different and 
distinct proceeding in the same court. Council v. 
Rivers, 65 N. C. 54; Faison v. McIlwaine, 72 id. 312; 
Chambers v. Penland, 78 id. 53; Lord v. Beard, 79 id. 
5; Murrill v. Murrill, 84 id. 182; Parker v. Bledsoe, 
87 id. 221. Grant v. Moore. Opinion by Smith, C. J. 


LEASE—TENANT NOT ENTITLED TO PAY FOR IM- 
PROVEMENTS.—The relation of landlord and tenant 
being established, the tenant is- not entitled to com- 
peusation for improvements put upon the land during 
his occupation as lessee, where he believed he was en- 
titled to the possession for the lessor’s life, when 
under the contract he was not; noris the rule modi- 
fied by the fact that the lessor silently acquiesced in 


*Appearing in 88 North Carolina Reports. 








the putting up the improvements. Dunn v. Bagby. 


Opinion by Smith, C. J. 


MERGER—DEBT MERGED IN JUDGMENT. — Where a 
judgment is recovered for a debt due by bond, the 
debt is thereby changed into a matter of record, and 
the plaintiff's remedy is upon the latter security, 
while it remains in force. The pendency of such judg- 
ment may be set up by the defendant asa bar to an- 
other action upon the same bond. So long ago as the 
time of Lord Coke in Higgins’ case, 6 Rep. 45, it was 
resolved, that whenever a judgment was recovered 
upon a bond, and the same maintained in force, then 
the obligee in the bonds could not have a new action 
upon it—the principle of the decision being, as ex- 
pressed in the maxim transit in rem judicatum, that 
the cause of action is thereby changed into a matter of 
record of a higher nature, and the inferior remedy is 
merged therein. In Broom’s Commentaries, 269, this 
doctrine of merger is thus explained: * Soif judgment 
be recovered for adebt due by bond, the debt thus be- 
comes, by judicial proceeding and act in law, trans- 
formed into a matter of record, upon which latter se- 
curity, whilst it continues in force, the plaintiffs 
remedy must be had;”’ and in King v. House, 13 M. 
& W. 494, it was held that the pendency of such a judg- 
ment was pleadable, not in abatement merely, but as 
an absolute bar to another action brought upon the 
same bond. The same rule obtains in the courts of 
this country. In Wagner v. Cochrane, 35 Ill. 152, it is 
said that by judgment the cuntract upon which it is 
based becomes entirely merged—loses all its vitality— 
and ceases to be obligatory upon the parties. Its force 
and effect are wholly expended, and all remaining lia- 
bility is transferred to the judgment, which then be- 
comes the evidence, and the only evidence that can be 
used in a court, of the existence of the original debt. 
In Platt v. Potts, 11 Ired. 266, this court declared that 
a note upon which judgment had been taken was de- 
funct—that it no longer had any existence as a thing, 
either in fact or in contemplation of law; and in Gib- 
sou v. Smith, 63 N. C. 103, it is said that there is no 
exception to the rule that a judgment merges the debt 
upon Which it is rendered. So inflexibly is the doc- 
trine enforced by the courts that the Supreme Court 
of Pennsylvania declared, in Jones v. Johnston, 3 W. 
&. S. 276, that no expression of intention by the par- 
ties would control the law, which prohibits distinct 
securities of different degrees for the same debt, and 
no agreement on their part would prevent an obliga- 
tion from merging in a judgment on it, or passing in 
rem judicatum ; and in United States v. Price, 9 How. 
83, a court of equity even, which pays no regard to 
mere fictions, refused to take cognizance of a bill seek- 
ing to enforce a bond upon which a judgment at law 
had been previously rendered, holding that it was 
merged in and extinguished by the higher security, 
Grant v. Bugwyn. Opinion by Ruffin, J. 


TRIAL — CHARGE TO JURY — DISSERTING ON MORAL 
QUESTIONS.—There is no law which prohibits a judge, 
in his charge to the jury, from pronouncing a disserta- 
tion upon such moral questions as are suggested by the 
incidents of the trial, provided the language used is 
without prejudice to either party. The case at bar 
was replevin for a horse and the testimony was con- 
flicting. The plaintiff excepted to this language in the 
charge: ‘ The question of dollars and cents is of very 
small moment in this cause, but the greater and mo- 
mentous question is the character of the men who 
testify. This case involves more in its consequences 
than the value of fifty horses. A good character which 
aman has established is the most precious heritage 
he could leave his children.’’ Stilley v. Mc Coz. 
Opinion by Ashe, J. 
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NEBRASKA SUPREME COURT ABSTRACT. 
MAY 23, 1883. 


DAMAGES—FOR FAILURE TO CONSTRUCT FLUME FOR 
MILL ON TIME.—Plaintiff agreed to construct for de- 
fendants a flume, which was to supply water to acorn- 
feed mill which they intended to build, within a 
specified time. The flume was not completed until 
several months after the specified time. No corn-feed 
mill was ever built. Held, that defendants were not 
entitled to claim as damages the loss of business they 
would have had if the flume had been completed as 
agreed. The casedid not come within the rule laid 
down in Hadley v. Baxendale, 9 Exch. 341; Booth v. 
Spayten Duyvil Rolling Mill Co., 60 N. Y. 487; Griffin 
v. Colver, 16 id. 489. Bridges v. Lanham. Opinion by 
Cobb, J. 

JURY—-TAKING WRITTEN INSTRUCTION INTO ROOM 
NOT MATERIAL ERROR.—In the absence of statutory 
direction, it is in a great measure left to the sound 
discretion of the court as to what papers, books, or 
other matters of evidence or instruction, the jury 
will be permitted to carry with them to their room 
upon retiring to consider of their verdict; and when 
by mistake or inadvertence on the part of a juryman 
or the court, or even through error of judgment on the 
part of the court, a paper has been taken to their 
room by the jury which ought not to have been, then 
before a verdict will be set aside and anew trial 
granted for that cuuse, it must appear, either from an 
examination of the objectionable paper itself, or from 
facts properly presented by the bill of exceptions, that 
such paper must have been in the nature of the case, 
or in point of fact was considered by the jury in ar- 
riving at the conclusion reached by their verdict. The 
taking of a written instruction into the jury room by 
the jury, held, not ground of reversal of judgment. 
The law books furnish some curious reading as to 
what ajury may be allowed to take with them to 
their room upon their retiring to consider of their 
verdict. It was atone time held generally that all 
sealed instruments which had been admitted as evi- 
dence in the case, as wellas all records in the case 
and all matter of record which had been admitted in 
evidence in the case, might be carried by the jury to 
their room, while sworn copies of papers and unsealed 
instruments admitted in evidence could not be car- 
ried to their room by the jury. At a later date the 
rule was stated bya high authority in an Engiish 
court as follows: ‘The jury, after going out of court, 
shall have no evidence with them but what wasshown 
to the court as evidence, nor that without the direc- 
tion of the court. The court may permit them to 
take with them letters-patent and deeds under seal, 
and the exemplification of witnesses in chancery, if 
dead, but not a writing without seal, unless by consent 
of parties.’’ Buller N. P. 308. The practice of allow- 
ing documentary evidence to be carried to their room 
by the jury, was severely condemned by Cowen, J., in 
Farmers’, etc., Bank v. Whinfield, 24 Wend. 419. He 
says: ‘‘The evidence of the law, as it stands upon 
authority and practice, seems to be all one way, and 
that is against loading the jury with papers which 
they often will not understand, and sometimes per- 
haps cannot evenread. As a general rule it seems 
much safer that the contents should be communi- 
cated to them only by counsel in presence of the 
court.’’ On the other hand, the Supreme Court of 
Pennsylvania, in the case of Alexander vy. Jameson, 5 
Bin. 238, say: ‘‘It has been our custom to deliver to 
the jury all written papers, except depositions, taken 
under rule of court. These have been withheld, be- 
cause it has been thought unequal, that while the jury 
were not permitted to call the witnesses before them 
who had been examined in court, they should take 





with them the depositions of other witnesses not ex- 
amined in court. After the uniform practice which 
has prevailed in this State, I have witnessed the trial 
of many cases, particularly of the mercantile kind, in 
which the jury could not decide, without the aid of 
unsealed papers, causes which required the minute 
and laborious investigation of a variety of books and 
papers in which long calculations were necessary, 
founded on accounts and entries. To tell the jury 
that they must form their verdict onthe recollection 
of what had passed at the bar, would be imposing on 
them a most unreasonable duty. Under such cir- 
cumstances, they could do no more than make a 
vague guess atthe truth, and their verdict might be 
an abuse rather than a satisfactory administration of 
justice.”” While it is believed to be the law, in the 
absence of statutory directions on the subject, that 
the instructions given by the court to the jury in 
writing may be taken by them to their room where 
they deliberate, yet this doubtless is a matter of dis- 
cretion with the court. In Hurley v. State, 29 Ark. 
17, which was a capital case, the deposition of one 
Bevans, a witness, taken down in writing and sub- 
scribed by him before the committing magistrate, and 
returned to the clerk of the court, and which witness 
was absent from the State at the time of the trial, was 
read as evidence on the part of the State, and when 
the jury were about to retire the court detached the 
deposition of Bevans from the other depositions, etec., 
returned by the committing magistrate, which had 
not been read in evidence, and they took it with 
them on retiring, against the objection of the appel- 
lant; also when jury were about to retire to consider 
of their verdict, the court refused to permit them to 
tuke from the bar the written instructions given them 
by the court. The verdictof murder in the first de- 
gree was upheld. In State v. Tompkins, 71 Mo. 613, 
the court say: ‘‘ And there was no error in permit- 
ting the jury to take the instructions with them to 
the jury room, since this was a matter within the dis- 
cretion of the court, and it is the constant practice in 
many of the Circuits of this State for this to be done, 
and there has been no ruling of this court that we are 
aware of to the contrary; nor do we see that any error 
was committed in permitting the jury to take with 
them the documentary evidence in the cause. The 
law constitutes them the triers of the facts. For those 
facts, so far as testified by witnesses, they will ob- 
viously have to depend upon memory. But why 
should the jurors be deprived, when they retire to 
make up their verdict, of the very papers and docu- 
ments upon which their verdict must to agreat ex- 
tent depend? We are unable to discover any sub- 
stantial reason.’’ The Code of Iowa provides (section 
1783), that upon retiring for deliberation, the jury may 
take with them all papers, except depositions which 
have been received as evidence in the case. In Shields 
v. Guffey, 9 Iowa, 322, it was assigned for error that 
the jury took a deposition with them to their room, 
and had it there while deliberating on their verdict. 
The court, in the opinion by Chief Justice Wright, say: 
‘But in the second place, suppose he (the plaintiff, 
who was also plaintiff in error) did not know it, or 
knowing it made no objection, and that he was not 
bound to, then it should appear that he was preju- 
diced by the proceedings.’’ The judgment was af- 
firmed. This caseis approved and followed in State 
v. Delong, 12 Iowa, 453. In the case of Langworthy 
v. Myers, 4 id. 18, it was assigned for error that the 
instructions (of defendants), 20 in number, were not 
read to the jury, but handed to them by the court, 
with the remark that they were given as asked, and 
allowed to be taken by the jury to their room. The 
court say: ‘‘ Either party is, without doubt, entitled 
to have the instructions read tothe jury before they 
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retire, and such is uo doubt the betier practice. But 
if the defendants, as in the present case, did not insist 
upon the instructions being read by the court and suf 
fered them to be handed to the jury, supposing that 
they would be read by them, it is too late to assign the 
same for error, or make the failure to read the in- 
structions to the jury ground of motion to set aside 
the verdict and grant a new trial.’”’ In the State of 
Indiana it had never been the practice to allow the 
jury to take any thing with them to their room upon 
retiring to consider of their verdict, not even the writ- 
ten instructions; yet in the case of Wilds v. Bogan, 57 
Ind. 453, *‘ one of the jurors took with him from the 
judge’s desk a paper containing one page of the notes 
of the instructions given by the judge to the jury in 
the cause; that he took the paper tothe jury room 
with him; that he looked at it, but did not read it; 
that he Jaid it down, and that the paper remained in 
the jury room during the deliberations of the jury, 
but that no juror read or examined it at any time; 
that it was returned by him with the verdict and in- 
terrogatories into court, he being the foreman of the 
jury; that the paper was taken by the juror to the 
jury room without the knowledge or consent of the 
court, or of either of the parties or their attorneys.’’ 
The court in the opinion say: ‘‘ We are unable to see 
any misconduct whatever on the part of the jury, or 
any one of them, orany thing in the circumstances 
that affords the slightest grounds for a new trial.” It 
is said in Goode vy. Linecum, 1 How. (Miss) 281: ‘The 
third exception which we shall notice is taken to the 
decision of the court overruling the motion fora new 
trial. This motion was predicated upon the fact that 
the jury took with them to the chamber whither they 
retired to consult upon their verdict, a paper contain- 
ing instructions which were asked by plaintiff's coun- 
sel, but which were refused by thecourt. But it doves 
not appear from the record that this paper was read by 
the jury, and consequently, then it could have had no 
influence upon their verdict.’”” The judgment was 
affirmed. Langworthy v. Connelty. Opinion by 
Cobb, J. 


NEW JERSEY SUPREME COURT ABSTRACT. 
FEBRUARY TERM, 1883.* 

CONTRACT—OF INDEMNITY BY ASSIGNEE OF CHOSE 
IN ACTION—CHATTEL MORTGAGE—DAMAGES.—A cou- 
tract by an assignee to indemnify the assignor upon 
the assignment of a chose in action, will be construed 
to be prospective, and to relate to acts to be done 
under the assignment, unless there be language used 
expressive of an intent to give the indemnity a broader 
scope. It isa fundamental principle applicable alike 
to breaches of contract of this description, and to 
torts, that in order to founda right of action there 
must be a wrongful act done and a loss resulting from 
that wrongful act. The wrongful act must be the act 
of the defendant, and the wrong done and the injury 
sustained must bear to each other the relation of cause 
and effect; and the damages, whether they arise from 
withholding a legal right or the breach of a legal duty 
must be a natural and proximate consequence of the 
act complained of. There is a broad distinction be- 
tween an act which gives occasion for damages arising 
from other causes, which were not in the contempla- 
tion of the parties when the contract was made, and 
an act proximately causing the injury, and it is only 
for the latter that an action will lie. In an action 
against a mortgagee of chattels for selling the chattels 
mortgaged at private instead of public sale, the meas- 
ure of damages would be the difference between the 
price realized and the actual value of the property, or 


To *To appear in 16 Vroom’s (45 N. J, Law) Reports. 








the excess of the value of the property above the 
mortgage debt. H., by his agent B., solda horse to 
M., and touok notes and a mortgage on the horse sold 
and another horse for the price. H. assigned the notes 
aud the chattel mortgage to W. W. agreed ‘‘ that he 
would take all risks and save H. harmless, and would 
not get him into any scrape.’”’ W. sold the horses 
mortgaged at private instead of public sale. Before 
the sale M. notified W. that the horse sold to him was 
not as represented, and offered to rescind the sale, 
which offer was declined. M. subsequently sued H. 
for false and fraudulent representations upon which 
the horse was sold to him, and recovered a judgment. 
H. paid the judgment, aud sued W. on his contract of 
indemnity. It appeared that neither H. nor W., at 
the time of the transfer of the notes and chattel 
mortgage, knew of the representations of B. on the 
saleof the horse. Held, that the contract of W. to in- 
demnify H. did not extend to the consequences of 
antecedent acts done by H. or his agent, B.; that W.’s 
refusal to give up the horses to M., on his demand, 
was not, under the circumstances, wrongful; that 
although W.’s refusal to give up the horses to M. was 
the occasion of the loss H. sustained in being com- 
pelled to pay damages to M., it was not in a legal 
sense, the cause of H.'s loss; that the loss he sustained 
in that respect was caused by the false and fraudulent 
representations under which the horse was sold, and 
for these W. did not undertake to become responsible. 
Stevenson v. Newnham, 13 C. B. 285; Burton y. Pink- 
erton, L. R., 2 Exch. 340; Glovery. London & 8S. W. 
R. Co., L. R., 3 Q. B. 25; Byard v. Holmes, 5 Vroom, 
296; Cuff v. N. & N. Y. R. Co., Gid. 17; Kuhn v Jewett, 
5 Stew. Eq. 647; Denny v. New York C. R. Co., 13 
Gray, 481; Morrison v. Davis, 20 Penn. St. 171; Rail- 
road Co. v. Reeves, 10 Wall. 176. Warwick v. Hutch- 
inson. Opinion by Depue, J. 


CORPORATION — DECLARATION BY OFFICER — EVI- 
DENCE.—A declaration made by the president of a 
canal company about the time of the construction 
under his direction of a certain work for the use of 
the canal, with regard to the purpose of the company 
in building it, is competent evidence against the 
company. A declaration respecting the management 
of asection of the canal, made by the supervisor of 
that section in response to a complaint concerning his 
management, is competent evidence against the com- 
pany. Runky. Ten Eyck, 4 Zab. 756; Insurance Co. 
vy. Woodruff, 2 Dutcher, 541; Morse v. Conn. R. Co., 6 
Gray, 450; Kirstall Brewery Co. vy. Furness R. Co., L. 
R., 9 Q. B. 468. Halsey v. Lehigh Valley Railroad Co. 
Opinion by Dixon, J. 


EsTOPPEL—OFFICIAL BOND.—To a declaration upon 
a bond, given for the faithful performance of official 
duty by the city treasurer, the sureties pleaded that 
the municipality induced and was privy to the mis- 
conduct of the treasurer which was alleged as the 
breach. Held, that the plea was good on demurrer. 
The maxims “ volenti non fit injuria,” and ** nullus com- 
modum capere potest de injuria sua propria,” are both 
in the way of a plaintiff so situated. Mayor of New- 
ark v. Dickerson. Opinion by Dixon, J. 


TITLE—TO INDEMNITY FUND.—Money placed in the 
hands of athird person by the vendor and purchaser 
of lands, underan agreement to pay out of it assess- 
ments and taxes subsisting against the lands as liens, 
cannot be recovered by the vendor upon his procuring 
the assessment to be set aside, such agreement being 
held to be for the indemnity of the purchaser against 
liability to pay for the improvement. Cross v. Hayes. 
Opinion by Knapp, J. 
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TITLE—BUILDING ON LAND OF ANOTHER.— Whether 
a building, erected by one person on the land of 
auother, with the latter’s permission, is real or per- 
sonal property, is a question of fact, to be decided ac- 
cording to the actual or imputed intention of the 
parties. In Doty v. Gorham, 5 Pick. 487, the permis- 
sion of the land-owner to the erection of the structure 
was all that appeared to bind him, and the court held 
that the jury rightly found that the builder might re- 
move the building asachattel. In Ham v. Kendall, 
111 Mass. 297, the land-owner agreed that another 
might put an ice-house on his land, and that it might 
remain there five years; there wasno agreement that 
it should be a chattel or be removable by the builder, 
but the court held that it was the builder’s chattel, 
and he might remove it during the five years. In 
Osgood v. Howard, 6 Me. 452, a tenant at will had 
erected a dwelling-house and other buildings on the 
land with the express consent of the landlord; after 
his death the tenant’s administrator sold them toa 
stranger; the court held that the purchaser could 
maintain trover for them against the land-owner, put- 
ting its decision expressly on the consent. and not on 
the fact of tenancy. In Dame y. Dame, 38 N. H. 429, 
the court says that the express assent and permission 
of the land-ownerto the erection by another of a 
building on the land, almost necessarily implies an 
understanding that the builder may remove the 
building, and creates a tenancy at will in him. Pope 
v. Skinkle. Opinion by Dixon, J. 

-_ > 

MICHIGAN 
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EASEMENT—IN STREETS IN PLAT WHERE LOT PUR- 
CHASED BY REFERENCE TO PLAT.—By purchasing lots 
by reference to a plat containing streets which the 
plat show toabut on the street, the purchasers do 
not necessarily acquire the right to the use of the 
street and of all connecting streets for the enjoyment 
of their purchases. There must be some equities 
which estop the grantor from disputing such a right. 
In Smith v. Lock, 18 Mich. 56, it was decided that by 
granting a lot described in the conveyance as bounded 
on a street, the grantor is estopped from shutting it up 
so as to prevent the grantee from making use of it for his 
own accommodation in theenjoyment of his purchase, 
The principle was again declared in White v. Smith. 
37 Mich. 291, and was recognized and applied in Karrer 
v. Berry, 44 Mich. 391, and McConnell vy. Rathbun, 46 
id. 303. In‘none of these cases did it become necessary 
to decide whether the right of the grantee went beyond 
the particular street or way upon which his lot abutted, 
nor did the relief which was granted in any case go 
further than was necessary to give the party conven- 
ient access to his lot, and a passage-way from it by the 
road or street to which his conveyance referred. 
Numerous cases in other States recognize the same 
principle; and in New York and Massachusetts in 
particular the occasions for applying it have been fre- 
quent. Livingston v. Mayor of New York, 8 Wend. 
98; Underwood vy. Stuyvesant, 19 Johns. 180; Wyman 
v. Mayor of New York, 11 Wend. 487; Trustees, etc., 
v. Cowen, 4 Paige, 510; Child v. Chappell, 9 N. Y. 246; 
Bissell v. New York, etc., lt. Co., 23 id. 61; Wiggins v, 
McCleary, 49 id. 346; Tufts v. Charlestown, 2 Gray, 
271; Thomas v. Pool, 7 id. 83; Loring v. Otis, id. 563; 
Farnsworth y. Taylor, 9 id. 162; Rodgers v. Parker, id, 
445; Stetson v. Dow, 16 id. 872; Fox v. Union Sug. Re. 
finery, 109 Mass. 292; Tobey v. City of Taunton, 119 id. 
404. To the same effect are cases in other States. 
Sutherland v. Jackson, 82 Me. 80; Stetson v. City of 
Bangor, 60 id. 313; Bartlett v. City of Bangor, 67 id. 
460; Hawley v. Mayor of Baltimore, 83 Md. 270; Zear- 





ing v. Raber, 74 Ill. 409; Rowen’s Ex’r v. Town of 
Portland, 8. B. Mon. 232; Carter v. City of Portland, 
4 Or. 339; Oswald v. Grenet, 22 Tex. 94; Lamar Co. v. 
Clements, 49 id. 347; Price v. Inhab. of Plainfield, 40 
N. J. 608. Schermerhorn v. Todd. Opinion by 
Cooley, J. 

(Decided June 13, 1883). 


MUNICIPAL CORPORATION—EXCAVATION ON VACANT 
LOT NEAR HIGHWAY—NEGLIGENCE.—A hole five feet 
from a highway in the outskirts of a village, the high- 
way being four rods wide, held not a defect for which 
the village was liable to one falling therein. See 
Howard y. North Bridgewater, 16 Pick. 189; Kellogg 
v. Northampton, 4 Gray 65; Dickey v. Telegraph Co., 
42 Me. 483; Kelley vy. Fond du Lac, 31 Wis. 179. Keyes 
v. Village of Marcellus. Opinion by Cooley, J. 
[Decided April 25, 1883.] 

RELIGIOUS CORPORATION—MORTGAGE BY RATIFICA- 
TION.—Under the Michigan statute no sale or convey- 
ance of church real estate ‘‘ shall be made in any case, 
unless the vote or assent of at least two-thirds of those 
present and entitled to vote at any meeting of the so- 
ciety, duly and specially called for that purpose, shall 
be obtained therefor.’’ ‘T'wo out of three trustees of a 
church society executed a mortgage of the church real 
estate. The mortgage was known of by the congrega- 
tion and society, and the money therefrom was spent 
for the benefit of the society to complete the ‘church 
building, and the building was used by the society 
without objection or dissent. Held, that there was 
a ratification of the mortgage rendering it valid against 
the society. As the society had power to direct the 
trustees, and was capable of assenting by any majority 
of the members willing to concur, so it had power and 
capacity to ratify the act of the trustees, if done without 
a prior direction or without a preliminary assent of 
two-thirds. McLaughlin v. Detroit & M. R. Co., 8 
Mich. 100; Township of Taymouth v. Koehler, 35 id- 
22; Green’s Brice’s Ultra Vires, 471. And when there 
are no intervening rigbts, as in this case, the ratifica- 
tion inures to the date of the act ratified. It is not 
necessary that there should be a direct proceeding 
with an express intent to ratify. It may be done in- 
directly, and by acts of recognition or acquiescence, or 
acts inconsistent with repudiation and disapproval. 
Sherman vy. Fitch, 98 Mass. 59; Lyndeborough Glass 
Co. v. Mass. Glass Co., 111 id. 315; Brown v. Winni- 
summet Co., 11 Allen, 326; Inhabitants of Arlington 
v. Pierce, 122 Mass. 270; Hoyt v. Thompson, 19 N. Y. 
207; Scott v. Middleton, etc., R. Co., 86 id. 200; Gold 
Mining Co. v. National Bank, 96 U. S. 640; Law v. 
Cross, 1 Black, 5383; Moss v. Rossie Lead Mining Co., 5 
Hill, 137; Farmers’ Loan & T. Co. v. Walworth, 1 N. 
Y. 433. Scott v. Methodist Church. Opinion by 
Graves, C. J. 

[Decided June 6, 1883.] 


TRESPASS—ENTRY BY RAILROAD COMPANY ON CON- 
DEMNED LAND.—A railroad company instituted pro- 
ceedings to condemn land, and an award was made 
and the amount deposited subject to the land owners’ 
order. The company immediately entered the land, 
digging up the trees and fences and building their 
road bed. On certiorari the proceedings to condemn 
were declared void for improper service of notice. 
The proceedings were immediately renewed and a 
valid condemnation made, which resulted in a larger 
award to the owner on account of the injury done. 
Held, that trespass could not be maintained by the 
owner for the damage done by the railroad company. 
Bloodgood v. Railroad Co., 18 Wend. 9; Blodgett v. 
Railroad Co., 64 Barb. 580; Powers v. Hurmer, 51 Mo. 
136. There is no doubt that a right in action, where 
it comes into existence under common-law principles, 
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and is not given by statute as a mere penalty or with- 
out equitable basis, is as much property as any tangi- 
ble possession, and as much within the rules of con- 
stitutional protection. Johnson v. Jones, 44 Ill. 142; 
Hubbard v. Brainerd, 35 Conn. 563; Griffin v. Wilcox, 
21 Ind. 370. And there seems to be no ground for dis- 
puting that the owner had such aright of action here. 
The railroad company had taken possession of 
his land, cut down his trees, and removed the soil 
under pretense of a judgment which proved to be 
utterly void, and which could therefore constitute no 
protection whatever. And but for the subsequent 
legal proceedings which resulted in a_ regular 
condemnation, the right of the owner to recover would 
have been indisputable. Had the owner sold the land 
toa third person, his right to recover from the rail- 
road company would have remained unaffected, for 
the injury was already inflicted, and the injurious con- 
sequences which had resulted, or were likely to result, 
would be taken into account in determining the price. 
McFadden vy. Johnson, 72 Penn. St. 335. But in this 
case the railroad itself proceeds to condemn the rever- 
sion to its own use, and in doing so takes and pays for 
the owner’s interest according to its value before the 
wrongful acts were committed. The new and regular 
proceedings are a substitute for the first and 
wrongful proceedings and so far as the wrongful 
acts worked an injury to the land, the con- 
sequences are by the new proceedings appro- 
priated to and taken and borne by the company itself. 
The owner ceases to have any reversion to which con- 
tinuous injury can attach, and his previous right of 
action, so far ns it looked to the future and was con- 
tinuous, has ceased to exist, for the reason that by the 
necessary effect of the condemnation proceedings it 
has been estimated and taken into account, and the 
owner by the payment made, has been satisfied for it. 
Dunlap v. Toledo & Ann Harbor R. Co. Opinion by 
Cooley, J. 

{Decided April 25, 1883.] 


—_——___4—____ 
RECENT ENGLISH DECISIONS. 


CONFLICT OF LAW—MARITIME LAW—LIMITATION OF 
LIABILITY IN BILL OF LADING.—The plaintiffs shipped 
specie on board the defendants’ ship, under a bill of 
lading which contained the following: ‘“ Accidents, 
loss, and damage from collision, and all the perils, 
dangers, and accidents of the sea, and steam naviga- 
tion of whatsoever nature and kind soever, and acci- 
dents, loss or damage from any act, neglect, or default 
whatsoever of the pilots, master, mariners, or other 
servants of the company, in navigating the ship ex- 
cepted.”” The defendants were an English limited 
company, but their ships were registered in Holland 
in the name of a Dutch company composed of the same 
persons as the defendant company, and carried the 
Dutch flag. The contract was in English, and made at 
an English port. On the voyage the carrying ship 
came into collision with another sbip, also belonging 
to the defendants, and was sunk, and the plaintiff's 
specie was lost. In an action to recover the value of 
the specie, the jury found that the carrying ship was in 
some degree to blame, but the other ship was mainly 
in fault. Held, that the question of the defendant's 
liability depended on English law, and they were lia- 
ble independently of contract, for the negligence of 
their servants on board the ship which came into col- 
lision with the carrying ship. Held, also that the ex- 
ceptions in the bill of lading exempted the defend- 
ants from liability for collision caused by the negli- 
gence of their servants on board the carrying ship, 
that the contract did not make them liable for the acts 
of their servants on board the other ship, and there- 





fore they were not liable for breach of the contract 
contained in the bill of lading. Ct. of App., Jan. 17, 
1883. Chartered Mercantile Bank v. Netherlands India 
Navigation Co. Opinions by Brett and Lindley, L. 
JJ.(48 L. T. Rep. [N. 8.] 545). 

SLANDER— BY REMARKS OF MEMBERS AT CLUB 
MEETING—REMOTE DAMAGE.—A statement of claim 
alleged that plaintiff had been a candidate for mem- 
bership of a club, and had been rejected on ballot; that 
defendant was a member of the club; that after the 
ballot a meeting of the club was called to consider a 
proposed alteration of the rules regulating election 
of members; that witha view to retain the existing 
regulations and secure plaintiff's exclusion defendant 
falsely and maliciously spoke and published of plaintiff 
certain words (the words set out were defamatory, but 
not actionable per se); that ‘“‘ by reason of the said de- 
famatory publications the defendant induced or con- 
tributed to inducing a majority of the members of the 
club to retain the regulations under which the plaintiff 
had been rejected, and thereby prevented the plaintiff 
from again seeking to be elected to the club; the 
plaintiff thus lost the advantage which he wouid have 
derived from again becoming a candidate with the 
chance of being elected.”’ Held (reversing the judg- 
ment of Field, J.), that there was no sufficient allega- 
tion of special damage, resulting from the speaking of 
the words complained of, to constitute a cause of ac- 
tion, and that the damage which was alleged was too 
remote, and defendant was entitled to judgment on 
demurrer to the statement of claim. Ct. of App., 
March 19, 1883. Chamberlain v. Boyd. Opinion by 
Lord Coleridge, C. J., and Brett and Bowen, L. JJ. 
(48 L. T. Rep. [N. S.] 328). 

LIMITATION—NEW PROMISE.—In an action claiming 
an account against the defendant, where the defend- 
ant had pleaded the Statute of Limitations, the 
plaintiff put in evidence a letter to him from the de- 
fendant, written within six years before action brought 
containing the following passage referring to the debt 
in question: ‘* I thank you for your very kind intention 
to give up the rent of Tyn-y-Curwydd next Christmas; 
but I am happy to say at that time both principal and 
interest will have been paid in full.’’ Held, a sufficient 
acknowledgment from which to inply an unconditional 
promise to pay. Ch. Div., April 9, 1883. Green v. 
Humphreys. Opinion by Pollock, B.(48 L. T. Rep. 
LN. S.] 479). 


NOTES. 


In 20th West Virginia Reports is a case of Dryden v. 
Swinburne. We have no doubt ‘that old John is 
strongly against the ‘modern erotic poet. The case 
covers some 50 pages. Three other cases in the same 
volume cover 60 pages each, and there is another of 50 
pages. The same volume also contains a murder case 
of State v. Cain.—— We have received an Index of the 
American Decisions, volumes 31 to 45,inclusive. This 
is a most thorough but concise work, and will bea 
welcome guide to the excellent series which it accom- 
panies. ——The American Law Register for August con- 
tains an article on specific enforcement of contracts to 
transfer stock, by Adelbert Hamilton, and the follow- 
ing cases: Singer Manfg. Co. v. Loog (House of 
Lords) on use of name of rival trader, with note by 
Hugh Weightman; Musick v. Dodson (Mo.), on mar- 
ried woman’s contract, with note by Marshall D. 
Ewell; Dougan v. District Court, etc. (Colo.), on re- 
moval by city council of officer appointed by it under 
legislative authority; Darrah v. Baird (Penn.) and 
Stout v. Stoppel and Shapeira v. Barry (Minn.) on 
fixtures erected by tenant, with note by Marshall D. 
Ewell. 
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HE course of codification never did run smooth. 

It is full of rough places in England as wellas 

in New York, and in England we believe the 
opposition is not much less factious than in New 
York. We extract the following from the corre- 
spondence of The Nation: The bill in the House of 
Commons ‘‘ for the creation of a Court of Criminal 
Appeal and that codifying Criminal Procedure were 
referred to the large standing Committee on Law 
and Courts of Justice, commonly called the Law 
Grand Committee.” * * * ‘The course of the two 
law bills has been less prosperous. The Court of 
Criminal Appeal Bill passed its second reading with 
little objection, apparently everybody 
thought that, after the often repeated demands for 
something of the kind, it was a matter of course to 
try the experiment. When its provisions came to 
be considered in detail the difficulties with which 
the subject bristles began to be felt. The com- 
mittee cut the bill about a good deal, but in the 
opinion of many of our most sensible lawyers the 
more they changed it the worse it became. The 
Government declare that they intend to pass it, 


because 


restoring it in some respects to its original form. 
3ut the session has now only eight or nine working 
days to return; there is a good deal of opposition 
to the measure and very little zeal for it. Most of 
the judges are known to disapprove it, and it is 
quite possible that even if it is forced through the 
House of Commons, it will perish in the House of 
Lords. Still more inglorious were the fortunes of 
the far more ambitious measure which was intended 
to codify the whole law of Criminal Procedure. It 
was originally drafted some six years ago by Sir J. 
F. Stephen, now one of the justices of the Queen’s 
Bench Division of the High Court of Justice. It 
was then submitted to two of our most skillful 
lawyers, Mr. Justice (now Lord) Blackburn and the 
late Mr. Justice Lush, afterward a Lord Justice of the 
Appeal Court. They altered it in many points, and 
handed it over to Sir John Holker, then Attorney- 
General, who gave it a further polish, and intended 
to get it passed in the session of 1879. However, 
he had to drop it, nor was the present Attorney- 
General any more successful in 1881 and 1882. This 
year it at last advanced toa second reading, and 
was sent, with good expectations of success, to the 
Grand Committee. When it came on there Mr. 
Parnell and several of his Irish allies objected to 
some of its provisions as unduly severe and despotic, 
and found some support among a section of the 
Liberals who sat on the committee. After a while 
obstruction began, and then it was clear that the 
bill, which the law officers of the Government did 
not themselves wholly like, as it was really not their 
work but that of judges from whose views they 
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differed in important points, could not be carried. 
It was accordingly abandoned, and is not likely to 
be taken up until the attitude of the Irish Nation- 
alists alters; for at present they can, as indeed any 
other small but resolute section can, arrest the prog- 
ress of any measure which has not the full force of 
the Government to push it through.” 


The best of books tells us that ‘‘a good name is 
better than great riches,” but it does not specify how 
much it is worth. The Supreme Court of North 
Carolina are a little more specific. In the recent 
case of Stilley v. MeCox, that court established the 
doctrine that a good name is better than fifty horses, 
The case was replevin for a horse and the testimony 
was conflicting. The court charged: ‘‘ The question 
of dollars and cents is of very small moment in this 
cause, but the greatest and momentous question is 
the character of the men who testify. This case 
involves more in its consequences than the value of 
fifty horses. A good character which a man has 
established is the most precious heritage he could 
leave his children.” This charge was excepted to, 
but the Appellate Court held it sound. But unfortu- 
nately we do not know what North Carolina horses 
are worth. 


There is considerable interest to lawyers in “ The 
Assertion of Rights,” a paper read before the 
American Social Science Association, at Saratoga, 
on the 6th inst., by Mr. Johnson T. Platt, of New 
Haven. Inspeaking of the vindication of the rights 
of injured persons the essayist observed: ‘‘ The 
vindication of the rights of the person injured 
through the violation of legal duty by the wrong- 
doer is the first of the purposes I have mentioned. 
This is not a matter of small importance, but I cannot 
discuss it here. Ifa society is to continue vigorous 
and progressive the sentiment of justice must be 
kept keen and active. Astrong sense of personal 
rights, of what is due to one as a moral being, is an 
essential element of character. One may have learn- 
ing, talent, genius, and acertain kind of wisdom, 
but if he do not feel outraged when those rights he 
has in respect to his person are intentionally vio- 
lated, he is without character. He does not respect 
himself, and is not respected by others. It does not 
follow that sucha person is of a litigious disposition 
— that he loves litigation for its own sake. Onthe 
other hand, he may feel that the law has been vio- 
lated as regards his person, and that he is under a 
duty to society, and to himself, to redress the 
balance. The proper state of mind under such 
circumstances is well illustrated by the conduct of 
Spinoza, who, when his rights in respect to the 
estate of his father were denied by his sisters on 
account of his excommunication, took the proceed- 
ings necessary to vindicate those rights, and after- 
ward released to them the property to which his 
title had been judicially established. He has left 
on record his opinion: ‘That ina State where just 
laws are in force, it is not only the right of every 
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citizen, but his duty toward the common weal, to 
resist injustice to himself, lest peradventure evil 
men should find profit in their evil doing.” This 


idea is most eloquently and forcibly advocated by 
Von Ihering in his “ Struggle for Law.” Further 
on the essaysist insists on the duty of persons who 
have been defrauded by the neglect or mal-feasance 
of officers of corporations, to assert their rights and 
have the wrong-doers punished, 


The essayist said, of corporations, “‘ The prevalent 
theory of corporate management seems to be to get 
as much money into the treasury as possible, and 
allow as little as possible to get out except in the 
form of perquisites to managers and dividends to 
stockholders. * * * Onthe other hand, there 
is a considerable number of unauthorized persons 
who have a strong desire to get their hands into the 
treasury of acorporation. * * * This condition 
of affairs is extremely demoralizing.” 

The essayist touched upon our crude methods of 
legislation, and remarks that ‘‘ it is a common error 
to place too much stress upon legislation as a cure 
for the illsof life. Something more is needed, to 
give efficacy to a rule of conduct, than to prefix to 
it the magic words, ‘ Be it enacted.’’? And he con- 
cludes with the following on legislators and judges, 
in which we heartily concur: ‘Just now the best 
work that the legislator can do is in the direction of 
reducing to order and symmetry the laws we now 
have. They should be simplified — should be ex- 
pressed in such form that it would be possible to 
ascertain one’s rights and duties with less difficulty 
und more certainty than at present. The legal 
machinery provided to give execution and effect to 
the substantive rules of law should be as rational 
and simple as possible. If access to the courts in- 
volves so much delay, expense, and vexation that a 
suitor cannot command the means or await the result 
to him justice is denied — denied as completely as 
if he was arbitrarily excluded. More heed should 
be paid to the qualifications of judges, especially 
those who preside in what are called inferior courts. 
It is there that the majority of litigants come in 
contact with the law. Something more than honesty 
and a fair character is needed to make a good judge. 
He must know the law, have the discrimination and 
ability to apply it to the facts of the causes heard 
before him, and the judicial independence that will 
prevent his being even unconsciously swerved from 
right by illicit considerations and influences. The 
outcast from society should be as certain that the 
judge will award him his legal rights as the man 
who has founded a university or who can draw his 
cheque fora million of dollars. Poor judges are 
expensive judges both for the State and suitor; and 
justice often miscarries when the lawyers at the bar 
are abler than the judge upon the bench. A notion 
is becoming current that the amount in controversy 
should determine the quality of justice — another 
instance of the material element getting the advan- 





tage of us. To one man one hundred dollars may 
have more value than ten thousand dollars to another, 
and he may feel the injustice more keenly when his 
right to it is denied or sacrificed. The proposition 
to put a large pecuniary limit upon appeals to the 
Supreme Court of the United States, and make it a 
court for the very rich, is an illustration of the 
prevalence of this fatal fallacy.” 


While the Lord Chief Justice of England is 
amusing himself in vacation by getting acquainted 
with our country and the people, the chief justice 
of Connecticut is engaged in trying to establish a 
distinction between ‘‘ compost ” and manure, in re- 
spect to the character of property in the former, 
claiming it as personalty. His honor and_ his 
brother, as owners of half a farm, and of the stock 
on the farm, sued the owner of the other half of 
the farm, to recover one hundred dollars for fifteen 
loads of compost, which the latter had drawn away 
from the barnyard for his own use. His honor 
claimed the compost as personal property, while the 
defendant’s claim was that it was real estate, a 
share of which he was entitled to on the ground of 
his joint ownership in the estate. The action was 
tried before a justice’s jury. The New York Times 
says: “A great crowd of farmers gathered at the 
hearing to learn whether compost is personal prop- 
erty or real estate inlaw. To show that the com- 
post in question was personal property the plaintiff 
produced an exhibit in a box whose qualities indi- 
cated that it came from a heap, and was not lying 
around loose in the yard as part of the real estate, 
while the defendant introduced another exhibit 
whose characteristics showed that it had not the in- 
dividuality of heaped up manure, but had formed 
a part of the unclassified fertilizing layer of the 
yard, and was therefore real estate. Both exhibits 
were critically examined by the jury. Two days 
were spent in the trial of the case, and the jury 
disagreed. The lawsuit attracted much attention, 
on account of the elevated judicial position of the 
plaintiff.” This nice question would have delighted 
our late Judge Grover, who frequently had hay-seed 
in his hair, and whose boots frequently looked as if he 
might have been investigating this very question by 
pedestrian inspection. 


> ————_ 


NOTES OF CASES. 

N Frasier v. Tompkins, 30 Hun, 168 (Mr. Hun’s 
advance sheet), it is held that the law of 1881, 
providing that towns would be liable to persons 
suffering damage by reason of defective highways 
and bridges, in cases where commissioners of high- 
ways were then liable, instead of such commis- 
sioners, is not retro-active, and applies only to 
damages sustained after the passage. Boardman, J., 
said: ‘* To give it such a construction would vio- 
late the general policy of the law. Potter’s Dwar. 
on Stat., 162, etc., and note 9 foot of 162. A law 
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will not be so construed as to give it a retroactive 
effect when it is capable of any construction. W. Y. 
& O. M. R. Co. v. Van Horn, 57 N. ¥. 473. The law 
by its terms does not purport to be retrospective. 
It does not take away the rights of actions against 
the commissioners for their negligence. Indeed, by 
the fourth section it provides for judgments there- 
after obtained against the commissioners without 
restriction as to the time when brought. It does 
not repeal any portion of any existing law. By its 
title it is an act ‘to provide for the liability of 
towns,’ etc., that is, in the definitions of Webster, 
‘to procure beforehand; to get ready for future use; 
to prepare; to stipulate previously,’ all looking toa 
preparation for the future, not a modification of the 
past. Then the language of section one points in the 
same direction, the towns ‘shall be liable.’ The 
words are not appropriate for the creation of an 
existing liability as would be the words ‘towns are 
hereby made liable’ or ‘towns are liable’ for all 
damages heretofore incurred or which may here- 
after be suffered, etc. The subsequent words ‘in 
cases in which the commissioners of said towns are 
now by law liable’ are purely and evidently de- 
scriptive and are inserted by way of limitation of 
liability and not to extend the obligations of towns. 
The evident object of the statute was to create a 
new obligation upon towns from the date of its 
passage, without disturbing existing laws except as 
adapted to the new rule by section four. The act is 
readily and naturally capabie of such construction 
which satisfies its language and is consistent with its 
purposes. Such construction is equally just if the 
act were remedial. But the creation of a duty and 
imposing of an obligation upon towns, never before 
existing either at law or in equity, cannot easily be 
looked upon as a remedial act. People v. Board of 
Supervisors of Columbia, 43 N. Y. 130, 135.” 


In People’s Bank of Wilkesbarrev. Legrand, Pennsyl- 
vania Supreme Court, April 13, 1883, 138 W. N. C, 
817, a bank held a note indorsed by B., upon which 
it had obtained judgment against the maker, C. 
The bank agreed with C. to extend the time of pay- 
ment, if C, would pay ten per cent interest thereon, 


and continue his banking business with A. Subse- 
quent to theentry of judgment against C., and in 
pursuance of said agreement, C. had sufficient sums 
of money on deposit with the bank to pay the note. 
Held, that the bank was under no legal obligation 
to apply said sum in liquidation of the note, and its 
omission to do sodid not discharge B. The court 
said: ‘‘It is contended that these funds being 
within the power of the plaintiff, an obligation arose 
to appropriate them to the payment of the note, as 
in favor of the indorser, and this not being done, the 
latter was discharged. We do not think so. While 
it istrue that a bank is a mere debtor to its deposi- 
tor for the amount of his deposit, and therefore, in 
an action by the bank against the depositor, on a 
note upon which he is liable, the latter may set off 
his deposit, yet we do not think the bank is bound 





to hold a deposit for the protection of an indorser 
of the depositor. A bank deposit is different from 
an ordinary debt in this, that from its very nature 
it is constantly subject to the check of the depositor, 
and is always payable on demand. The convenience 
of the commercial world, the enormous amount of 
transactions by means of bank checks, occurring on 
every business day in all parts of the country, re- 
quire that the greatest facilities should be afforded 
for the use of bank deposits by means of checks 
drawn against them. The free use of checks for 
commercial purposes would be greatly impaired if 
the banks could only honor them on peril of reliev- 
ing indorsers without an investigation of the state 
of the depositor’s liabilities upon discounted paper. 
This question does not seem to have frequently 
arisen in the courts, but in three cases out of four 
to which we have been referred, the right of the 
bank to pay out the deposit of the party in default 
on his paper, without relieving the indorser, has 
been affirmed, Thus in Maryland in the case of 
Martin v. Mechanics’ Bank, 6 Harr. & Johns, 235. 
In an action on an inland bill of exchange, by an 
incorperated bank, as the holder of the bill which 
they had discounted before it became due, against 
the payee, evidence was given that the acceptors of 
the bill, on the day it became due and for a long 
time before, and for several months thereafter, kept 
an account at the said bank by depositing, and from 
time to time checking out money, and that on the day 
the bill became due they had no money in bank, but 
that about amonth afterward a balance was struck 
between the bank and the acceptors, when they had 
asum of money sufficient to have discharged the 
bill. JZeld, that the bank was entitled to recover the 
amount of the bill from the payee; that the conduct 
of the holders of the bill with regard to the accep- 
tors was not a waiver of their right against the 
indorsers, nor a release as to them, and as between 
the holders and the acceptors there was no payment. 
The case was elaborately argued by counsel and 
fully considered by the court. It was held that a 
deposit of money in a bank bya regular depositor is 
not to be regarded as an appropriation by him of 
the money deposited to the payment of an existing 
indebtedness of his, but rather for the mutual benefit 
and convenience of the bank and the depositor, 
‘according to the common course of business in our 
moneyed institutions.’ On p. 247 the Chief Justice 
said: ‘The mere placing money in bank on deposit 
by the Messrs. Woods had not of itself the effect to 
discharge the appellant from his liability as indorser 
of the bill; and the not diverting, by the plaintiffs 
the money from the purpose for which it was so 
placed and received by them in bank, and applying 
it to the payment of the bill, was not more to the 
prejudice of the indorsers, than their forbearing to 
sue the acceptors, and did not amount in law toa 
waiver of their right of action against either of the 
parties.’ In Voss v. German American Bank, 83 Ill. 
599; S. C., 25 Am. Rep. 415, it was held that where 
the principal on a note payable toa bank has funds 
on deposit in the bank after maturity, more than 
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sufficient to pay it, the omission of the bank to 
appropriate the deposit to the payment of the note 
will not discnarge the surety. In New York in the 
case of National Bank of Newburgh v. Smith, 66 N. 
Y. 271; 8. C., 23 Am. Rep. 48, it was held that 
where, after the maturity of a promissory note held 
by a bank, and due protest and notice thereof, the 
maker makes a general deposit in the bank of an 
amount sufficient to pay the note, this does not of 
itself as between the bank and an indorser operate 
asa payment. In the absence of any express agree- 
ment or directions, it is optional with the bank 
whether or not to apply the money in payment; itis 
under no obligation to do so. The case of MeDovwell 
v. Bank of Wilmington, 1 Harrington, 369, in the 
State of Delaware, holds the contrary doctrine, but 
we think the better reason is with the three pre- 
ceding cases above cited. It is beyond question 
that the bank, in the absence of any special 
appropriation of the deposit by the depositor, would 
have the right to apply a general deposit to the 
payment of any existing, matured indebtedness of 
the depositor. But that privilege is a right which 
the bank may or may not exercise in its discretion.” 


COMMON WORDS AND PHRASES. 


RONT oF onE acre. — This does not necessarily’ 
imply a square acre. Crockett v. Green, 3 Del. 
Ch. 466. 

Fraup. — There is no such thing as ‘‘ legal fraud ” 
as distinguished from moral fraud. In Joliffe v. 
Baker (Court of Appeals), 482, T. Rep. (N. S.) 966, 
the court said: ‘‘In others words, ever since 1845 
it has been clear and established law that in con- 
sidering the principles govering this class of cases 
the term ‘fraud’ must be used and understood in 
the common meaning of the word, as it is ordinarily 
used in the English language, and as implying some 
base conduct and moral turpitude. With all 
deference to those who have persistently continued 
to use the expression ‘ legal fraud,’ which I believe 
was first introduced by Lord Kenyon in 1801, it is 
certainly a matter of regret that the expression has 
ever been introduced into legal language. I adopt 
with regard to that expression the words of Lord 
Bramwell in Weir v. Barnett (88 L. T. Rep. 
N. S. 929, 936; 3 Ex. Div. 238, 243), where he 
says: ‘‘I do not understand legal fraud. To my 
mind it has no more meaning than legal heat or legal 
cold, legal light or legal shade. There never can be 
a well-founded complaint of legal fraud except 
where some duty is shown and correlative right, and 
some violation of that duty and right. And when 
these exist it is much better that they should be 
stated and acted on than that recourse should be 
had to a phrase illogical and unmeaning with the 
consequent uncertainty.’ Armed with this authority 
of Lord Bramwell’s, I reject the phrase ‘legal 
fraud’ as distinguished from ‘moral fraud and 
deceit’ as wholly inapplicable and inappropriate to 
legal discussion,” 





Srirrrvovs Liquor. —A mixture of gum cam- 
phor and alcohol, sold as a medicine, is not within 
a statute prohibiting the sale of “ spirituous liquors,” 
and providing that ‘‘ all mixtures or preparations, 
known as ‘bitters’ or otherwise, which will pro- 
duce intoxication,” shall be deemed ‘spirituous 
liquors.” State v. Haymond, 20 W. Va. 18. The 
court said: ‘*The only remaining case cited by the 
attorney-general, and which is relied upon by 
counsel for defendant is State v. Bennett, 3 Harr, 
565. The question presented in that case was 
whether cordial, such as that usually sold in the 
stores, and such as was sold in that case, came under 
the description of spirituous liquor or the mixed 
liquor intended by the act, which prohibited the sale 
of any ‘wine, rum, brandy, gin, whisky or any 
spirituous liquor by any measure less than a quart, 
or any punch or other mixed liquor by any measure 
whatever.’ Layton, J., in delivering the opinion of 
a majority of the court, said: ‘* We think the mixed 
liquor intended by that act, following as it does, 
the specification of punch, is a mixture of the spiri- 
tuous or other liquor before prohibited to be sold 
separately; and where the basis or substance of the 
liquor sold is spirituous and not mixed by the ven- 
dor, it comes within the previous prohibition of 
selling spirituous liquor. Otherwise it would be im- 
possible to convict in any case; for no liquor is 
entirely unmixed, We think the cordial here proved 
is spirituous liquor, and of a kind intended to be 
prohibited by the act.’ It was proved that the 
‘cordial’ was made of whisky, sweetened and 
scented with peppermint or other things. The judge 
further said: ‘It has been urged that this construc- 
tion will prohibit the sale of medicine, the basis of 
which is spirituous liquor, such as Godfrey’s cor- 
dial, paregoric, elixir, etc. Not so. The question 
will always be, whether it is a sale of medicine or of 
liquor. If an apothecary sell brandy as such, it 
would be a violation of the law, if brandy made up 
into laudanum or other medicines, it is not a viola- 
tion of a law prohibiting the sale of spirituous 
liquor. It will never be difficult to distinguish 
common store cordial in sweetened whisky sold as 
spirituous liquor. Godfrey’s cordial is a very 
different thing, known for and sold as medicine; 
and there can be no danger by the sale of 
itof promoting tippling which is the evil designed 
to be provided for by our act of assembly.’ It is 
certainly the evil of tippling, that is designed to be 
prevented by our act, under which the indictment 
in this case was found. It was never before sugges- 
ted to my mind, that the sale by a druggist of gum- 
camphor and alcohol mixed by him could in any 
way promote tippling. In almost every home will 
be found the ‘camphor-bottle,’ containing gum- 
camphor dissolved in distilled spirits, and used 
exclusively as a medicine, and kept ready for use 
when needed, but unpalatable as a beverage, and 
never used as such. It certainly never was designed 
by the Legislature to prohibit the sale of such mix- 
ture by the statute, under which the indictment in 
this case was found. The only evidence in this 
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record showsclearly, that the alcohol and gum- 
camphor were both sold by the defendant to the 
witness and mixed by the defendant, and that a 
half pint of the mixture had lasted witness more 
than six months.’’ Soin King v. State, 58 Miss. 
737, it was held that ‘‘ Home Bitters,” composed of 
thirty per cent of alcohol, and the rest of water, 
bark peelings, seeds, etc., sold as a medicine, 
although intoxicating, was not * spirituous liquor” 
within the law. 

UsED WITH A VIEW TO PROFIT.—In Monticello 
Seminary v. People, 106 Ill. 398, the Monticello 
Female Seminary was originally located upon a 
tract of eight acres of land, upon which were erec- 
ted the buildings of the institution. Afterward the 
corporation acquired three other tracts of land, of 
forty acres, twenty acres, and fourteen and three- 
quarter acres, All these tracts are within the common 
inclosure of the seminary grounds, with dividing 
fences within that common inclosure. These several 
tracts are used, a portion for walks and lawns for 
the exercise and benefit of the scholars, a part for 
gardening to supply the institution with vegetables, 
a part for an orchard to supply necessary fruit for 
the institution, a part for raising feed for stock, for 
pasturage, and for woodland, all for the exclusive 
use of the institution, and not ‘‘ otherwise used with 
a view to profit.” Held, that the lands are exempt 
from taxation, under the statute of exemption 
relating to property of institutions of learning. The 
court said: ‘‘The evidence further shows that all 
this property is necessary for the proper carrying 
on of the institution ; that said tracts of land are used 
exclusively for the purposes of the institution, and 
that no part of the same has been leased or other- 
wise used with a view to profit; that it ismecessary, 
in connection with the institution, to have cows to 
supply milk for the scholars and teachers, all of 
whom, numbering about 175 persons, reside and 
live within and upon the grounds of the institution ; 
that horses are required to do the necessary hauling 
connected with the seminary, and that all the hay, 
corn and oats raised on the place go to the feeding 
of the stock thereon; that nothing is ever sold off 
the premises, and that what is raised is but a partial 
supply for the institution; that the object of the 
institution is, as far as possible, to make it a self- 
sustaining one, and that what is realized over and 
above actual expenses is used asa fund for the 
education of indigent females. Wedo not.see why 
the facts of this case do not bring these lands within 
the very words of the exemption from taxation of 
the constitution, and the legislation upon the sub- 
ject. They form one connected body of land, upon 
which the seminary buildings are situated. They are 
not lands‘which are leased by the institution or other- 
wise used with a view to profit, but they are used 
strictly in the carrying on of this seminary of learning, 
and are used exclusively for that purpose.” Scott, 
Ch. J., however, dissented, observing: ‘‘ The teachers 
and scholars are boarded in the seminary building, 
and the milk from the cows kept on these lands is 

“used on the table and otherwise, as is done in 





families. The® horses, kept in the same way, are 
used for conveying teachers, scholars and others to 
and from the station at the railroad, distant about 
three-fourths of a mile, and for hauling coal and other 
work necessary to be done about the premises. 
Farm and garden products are raised that persons 
having charge of the institution may have the benefit 
of them. It is shown it is more profitable to do so 
than to depend on the market for needed supplies. 
What else is all this but using these lands ‘with a 
view to profit,’ within the meaning of the statute? 
Using lands for pasturage and raising ordinary farm 
and garden products is not the ‘exclusive’ use of 
such lands for the purposes of institutions of learn- 
ing. It was certainly never intended by the Legisla- 
ture to exempt farms, either large or small, owned 
by institutions of learning, from taxation, although 
the profits derived therefrom might be used in the 
interests of such institutions, and the statute will 
bear no such construction. The General Assembly 
has manifested no intention to exempt farm lands 
belonging to institutions of learning from taxation. 
Exemptions to that extent would come within 
constitutional restrictions, and would, for that 
reason, be inoperative. The utmost the Legislature 
has done is to exempt from taxation the lands on 
which the buildings or institutions are located, and 
which are used ‘ exclusively’ for the purposes of an 
institution of learning, and ‘not leased by such 
institution, or otherwise used with a view to profit,’ 
and such exemption should not be enlarged by 
judicial construction. Of course these lands are not 
‘leased’ by the institution, but where they are used 
for raising the ordinary farm and garden products 
upon, I do not understand how it is possible to say 
they are not ‘used with a view to profit.’ It can 
only be done by arbitrarily saying so, without 
assigning any reason for the conclusion.” Walker 
and Scholfield, JJ., concurred with him. So in 
Trustees of Phillips Exeter Academy v. Exeter, 58 N. 
H. 306; S. C., 42 Am. Rep. 589, it was held that 
a building used partly as a dormitory and boarding- 
house for students of an academy, and partly as 
a public house, is not exempt from taxation as land 
‘‘for the use of the academy.” The court said: 
‘The phrase, ‘ for the use of,’ is not to be taken in 
the same sense as ‘for the profit of.’” 


——__>—_— 


THE FUTURE OF OUR PROFESSION. 

{Read before’the American Bar Association by John W. 
Shirley.] 

Our profession is one of the necessities of civiliza- 
tion. 

There is no occasion for lawyers where the only test 
of human rights is the will of the strongest. 

But society even in its rudest forms brings men 
into relations with each other. For the general wel- 
fare it takes here a little and therea little from the 
absolute rights of individuals. The process goes on 
from year to year, from cycle to cycle; for the law as 
well as science has its cosmic forces. Common con- 
venience and mutual necessities beget the law of cus- 
tom. As wealth and population increase, these 
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relations become more strained, artificial, and com- 
plex. 

The law is the result of growth and decay, for in the 
law, as in every thing else, there is an eternal struggle 
between life and death for the mastery; and therefore 
the great body of our law, which affects us so closely 
in every relation of life, cannot be administered with 
comparative success except through the instrumental- 
ity of a picked corps possessing the qualifications 
which special training and the hard discipline of ex- 
perience alone can give. 

Since Bracton wrote, ‘‘ Destruction and Reconstruc- 
tion’’ have done their work, a great revolution has 
been wrought, not only in the structure of the law 
itself but in its processes and methods, and in the 
guilds by whose aid it has been administered. 

Then the “ Law Merchant” was but a name and the 
court of chancery another. The ‘‘Custom of Mer- 
chants" was not recognized by the courts as a part of 
the common law for nearly three hundred and fifty 
years, and the stout resistance of the common lawyers 
to its adoption, which they regarded as an usurpation, 
was not silenced until the finai decision in 1765, 156 years 
later. Waltham had not then invented the subpoena 
which made the court of chancery the ‘deformed 
transformed. ” Manufactures and the statute 
against monopolies were unknown, and the arts and 
sciences were at their lowest ebb. 

The profession as it has existed in England for cen- 
turies, divided into two great branches, was then un- 
known. Therigid policy of the early common law was 
to compel all parties to appear in person, and with the 
aid of the court try their own causes. First came advo- 
cates, variously designated, known as a standing order. 
Prior to 1255, as barristers in a restricted sense as 
early as 1291, and since as barristers of various degrees 
oras counsel. Potential as this body has been, it was 
the creation not of statutes but of custom. Barristers 
were not admitted to practice by the courts, but were 
called to the bar by the inns of court. Probably no 
body of men equally potential were ever so little sub- 
ject to statutory regulation. 

Attorneys in fact, as contradistinguished from at- 
torneys-at-law, have existed from the dawn of the 
common law. At alater day, in certain cases of 
emergency plaintiff or defendant, with the sanction 
of the court, might select some friend or deputy to 
take his place. The parties had the right to employ 
such agents to represent them in the king’s courts, 
provided they first obtained a license from the crown 
to appear in that particular cause by such attorney, 
though sometimes by “‘special grace”’ a purty was al- 
lowed to select any person. This was such a source ot 
revenue that there were four hundred of such attor- 
neys in the reign of Edward III. 

Ata later day for the purpose of freeing litigants 
from this burden, Parliament, provided that, any per- 
son might appoint any other person his attorney 
without fee or license. They were still however 
nothing but agents in a particular cause. The result 
was that litigation was largely increased, and the 
parties litigant were handed over as prey to this un- 
licensed horde. To remedy these evils Parliament, 
480 years ago, provided in substance that none but 
“good and virtuous” men “learned and of good fame” 
should be admitted and sworn as attorneys; that 
such should be examined by the justices and their 
names put upon the roll; that in case of the death of 
any attorney so enrolled the justices were in like 
manner to ‘‘ make another in his place,’’ and that “if 
any such attorney be found in any default of record 
or otherwise, he shall forswear the court, and never 
after be received to make any suit in the court of the 
king.”’ 

The substance of this statute was borrowed from 





the French and the Roman law. Its vital principle is 
the bed-rock upon which all subsequent legislation in 
Great Britain and the United States rests. By this 
attorneys for the first time ceased to be attorneys in 
fact and became attorneys of record, officers of court 
subject to its control and supervision. In 1871 they 
numbered 13,824 in the United Kingdom. 

The essential differences between the two branches 
of the profession were: 

The employment of attorneys was pecuniary, that of 
barristers honorary; attorneys like other employees 
might demand and receive compensation, barristers 
could not demand any thing, but might receive gifts; 
attorneys might recover their compensation in as- 
sumpsit or debt, barristers had no remedy at law or 
in equity; attorneys were liable for neglect of ordi- 
nary care and diligence; barristers were liable only in 
case of mala fides, and not always for that; the attor- 
ney might confer directly with his client, the barrister 
might not; the attorney took charge of the prelim- 
inary proceedings, made his brief of the law and the 
facts with notes of the testimony, selected his, leader, 
and acted as a go-between, between client and coun- 
sel, the barrister prepared the pleadings and took 
the charge and responsibility of the cause in court. 

The English bar did not, as has been repeatedly said, 
reappear with the early colonists on these shores. The 
Dutchmen of New York and the people of the Jerseys, 
prior to their annexation to New England iu 1688, and 
in fact until 1708, had little occasion for lawyers. Penn 
and his Quakers, still less. Roger Williams and his 
followers had none at all. The separatists of Plymouth 
Colony sent home the only person from the inns of 
court who attempted to practice within its limits. 
Some of the most eminent members of the Colony of 
Massachusetts Bay had been thoroughly trained in 
the inns of court; they did not however attempt to 
practice, but utilized their knowledge for the benefit 
of the Bible Commonwealths. They too sent home 
the only educated lawyer in their midst, and the re- 
sult was that the ancient English practice was from 
necessity revived. The parties were required to ap- 
pear in court and try their own causes. They might 
ask a friend to assist them and often did. ** Patrons” 
came into their aid, as was the case under the Roman 
law. Nearly every man who could read and write, 
and many who could not, asin the mother country 
when licenses were swept away by statute, set up as 
an attorney in fact. ‘ Chimney Corner” law reigned 
except where the mandates of the general court or 
some other court governed. 

At the trials for witchcraft at Salem in 1692, an old 
man, Giles Corey, ‘’ standing mute,’’ was pressed to 
death. Then,and not unfrequently both before and 
after, the minister took his seat by the side of the 
judge and took his turn in haranguing and hounding 
the jury into returning a verdict contrary to their 
consciences and against their judgment. In these 
famous trials no lawyer participated either as attor- 
ney, counsellor, or judge. Had there been an edu- 
cated bar the result might and probably would have 
been different,and the old Commonwealth might have 
been spared the sackcloth and ashes which she has so 
often worn because of the memory of those trials. 

But as time wore on and the anglicization of the 
colonies became more complete, the attorneys and 
barristers of the English bar appeared distinctively in 
New York, New Jersey, Pennsylvania, Massachusetts, 
and some of the other colonies, but as there were no 
inns of court from which the barrister could hail they 
were admitted to the bar like attorneys by the court. 
Barristers’ habits were taken in Massachusetts as early 
as 1760, but in some of the colonies, as in New Hamp- 
shire, no distinction between the two great branches 
of the profession was ever known, though Judge 
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Story, whose notions were peculiar, and who was in- 
clined to exalt the functions of the court, in the Cir- 
cuit Court of the United States for New Hampshire 
conferred the degree of sergeant-at-law upon Jere- 
miah Mason and Judge Smith, and that of barrister-at- 
law upon Daniel Webster and others. Dartmouth 
College Causes, pp. 151, 152. The distinction was 
kept up however in New York, New Jersey, and sev- 
eral other States until late in the present century. It 
was perpetuated in the Federal courts by a rule es- 
tablished by the Supreme Court of the United States 
in 1790, and which prevailed till 1858. There is now 
no distinction in this country. Every attorney isa 
counsellor and every counsellor an attorney. There 
are lawyers who make patent cases a specialty, but 
they are comparatively few and confined to the larger 
cities. Thesame is true to a more limited degree in 
admiralty, and in business at the departments and 
the like, but in general, every lawyer in the country 
is liable to be called upon at any moment to frame a 
‘Holmes note,’’ a justice writ, a bill in chancery, to 
solve some intricate problem in conveyancing, to pre- 
pare a cause for trial by jury, to sum it up, or to argue 
questions of law before the highest judicial tribunal 
in the land. 

The legal profession in the United States has always 
been weaker numerically than either of the other so- 
called learned professions, but in general has always 
been regarded as more potent, for it has lifted with 
the longest lever,the material interests and passions of 
men. 

A few brief summaries will show the position of 
each with reference to the others and to the popula- 
tion of the whole country. 

In 1850 we had 25,939 lawyers, 26,842 clergymen, 40,- 
564 doctors; in 1860, 33,183 lawyers, 37,524 clergymen, 
and 54,583 doctors; in 1870, 40,736 lawyers, 43,874 cergy- 
men, and 62,383 doctors; in 1880, 64,137 lawyers, 64,698 
clergymen, and 85,671 doctors. In 1850 there was one 
lawyer to 964 people, one clergyman to 864, and one 
doctor to 569; in 1860, one lawyerto 947 people, one 
clergyman to 837, one doctor to 566; in 1870, one law- 
yer to 949 people, one clergyman to 879, and one doctor 
to 618; in 1880, one lawyer to 782 people, one clergyman 
to 775 and one doctor to 585. The number of lawyers 
in the United States, prior to the adoption of the 
Federal Constitution cannot be determined with ex- 
actness. It may be done however approximately. 

It is known that for a long series of years New 
Hampshire had more lawyers in proportion to her in- 
habitants than any other province, colony, or State. 
In 1767 she had one lawyer to 6,600 people; in 1783, one 
to about 5,000; in 1787, one to 4,600; in 1800, one to 
2,300; in 1810, one to 1,800; in 1820, one to 1,200, and in 
1830, ove to 1,100. 

The number of lawyers in the United States at the 
close of the revolution has been variously estimated 
at from 300 to 700. Only 136 attorneys had been ad- 
mitted in New York by royal license, prior to the 
revolution and many of these were dead when hostil- 
ities broke out. In 1880 the three professions num- 
bered 214,506; there were 75 female and 64,062 male 
lawyers, 165 female and 64,533 male clergymen, and 
2,432 female and 83,239 male doctors; 64 of the 75 female 
lawyers were under 60 years of age and 11 were 60 
years of age and upwards; 60,177 of the male lawyers 
were under 60 years of age and 3,885 were 60 years of 
age and upwards; 140 of the female clergymen were 
from 16 to 60 years of age and 25 were 60 years of age 
and upwards; 55,639 of the male clergymen were be- 
tween 16 and 60 years of age and 8,894 were 60 years of 
age and upwards; 2,268 of the female doctors were 
between 16 and 60 years of age and 164 were 60 years 
of age and upwards; 75,006 male doctors were between 
16 and 60 years of age and 8,233 were 60 years of age 





and upwards. Of all the professions 193,294 were 
under 60 years of age, and 21,212 were above that age, 
of which only 200 were females. 60,342 lawyers were 
native born and 3,795 were foreign born ; 51,967 clergy- 
men were native born and 12,731 foreign born; 77,092 
doctors were native born and 8,579 foreign born. Of 
the three professions 189,401 were native and 25,105 
were foreign born. 1,008 lawyers, 2,516 clergymen, 
and 1,021 doctors were from Ireland; 791 lawyers, 
4,301 clergymen, and 2,640 doctors were from Ger- 
many; 948 lawyers, 2,589 clergymen, and 1,748 doctors 
were from Great Britain; 89 lawyers, 598 clergymen, 
and 176 doctors were from Scandinavia; 559 lawyers, 
930 clergymen, and 1,520 doctors were from British 
America; 400 lawyers, 1,797 clergymen, and 1,474 
doctors were from “‘ other countries.”’ 

It will readily be seen that less than one-sixteenth of 
the lawyers, about one-fifth of the clergymen, and 
about one-ninth of the doctors were foreign born. 

Our population in a century has gone up approxi- 
mately from 3,000,000 to 54,000,000. A century ago 
the legal profession numbered a few hundred. To- 
day we muster 70,000 strong. The rate of increase in 
the population must diminish as we approach the 
period when our vast domain is essentially taken up 
by actual settlers, but there is no discernable reason 
why at the end ofanother half century we should not 
have more than 200,000,000 population and upwards of 
200,000 lawyers. 

There was a day when the profession was largely 
provincial in its character. Within the memory of 
men still living, William Wirt, the attorney-general 
of the United States, was only allowed to practice 
before the Baltimore bar, that great bar, by a judicial 
wriggle. The judges held that he might be allowed to 
appear to represent the Federal government. Once 
in, he was allowed to remain to represent all other 
clients. 2 Life of Wirt, 71, 72. 

To-day any reputable lawyer is received with cor- 
diality at every bar in the land. 

With the light of the past to aid us, let us turn to 
the future of this great, growing, and powerful pro- 
fession. Its prime duties are two-fold, on the one 
hand to “hold the fort”’ of constitutional liberty, and 
on the other to adapt the machinery for the adminis- 
tration of justice to the reasonable requirements of 
the age in which they live. 

No lawyer cando his partin this great work and 
have * proper directing influence with his brethren,”’ 
to use the language of Chancellor Kent, without nat- 
ural and acquired power. He must have integrity, 
fair ability, great industry, and special training. A 
lawyer needs first of all moral honesty and moral cour- 
age. People in other occupations often ‘* succeed,’’ as 
the world phrases it, without these. It requires but 
little legal reason or moral sense to pick locks, break 
vaults, or to bully weak men and timid women out of 
their rights, and oftentimes but little more to rob 
the living and plunder the dead. Buta lawyer must 
be honest first with himself, because without that he 
cannot be honest with others. Many a difficult 
cause has been determined by the moral weight of 
counsel. 

What system of special training is the best? Here 
the house is divided against itself. One side insists 
that it must be had ina law school, and the other 
that it must be had in alaw office, neither are right. 
Schools and offices can only supplement, they cannot 
supersede the work of the almighty. ‘“ Books,” said 
the man of continental mind, ‘‘ make drill-masters, 
but God makes generals.” ‘Eating terms,’ as the 
benchers of the inns found out long before the adop- 
tion of the rules of 1853, does not make lawyers, no 
more does one become such by lounging about some 
office for three or more years. The thing and not the 
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name is the test. There is noplace for acquiring a 
mastery of general principles with apt illustrations 
likea thoroughly equipped law school. There is no 
place wherea knowledge of men and things, and the 
use of the machinery of the law can be so thoroughly 
mastered as in a law office actively engaged in general 
practice. There every student ranks up according to 
the test. Ina few months after his admission he is 
taught that there is something for him todo. Each 
in tarn becomes book-keeper, cashier, and acts in a 
general administrative capacity. In turn he must 
hunt records, look up testimony, prepare the smaller 
causes, marshal his authorities and argue his cases. 
It teaches him what responsibility is. 1t gives him 
confidence, for he knows that whenever an emergency 
requires he can have the support of the junior partner 
and whenever unexpected difficulties thicken he can 
bring to his aid the whole force of the office with the 
trained regularat his head. 

The great obstacles in the way of the profession are 
the condition, first of our statutes, second, of our case 
law, third, the rampant tendency to judicial legisla- 
tion, and fourth, the commercial spirit which has en- 
tered the profession and threatens to reduce it froma 
guild to a mere trade for the getting of money. 

The deterioration of the statute law, both in State 
and Nation has been going on for years and steadily 
grows worse. The decent legislation is largely about 
trivial matters, which should either be regulated by 
the municipalities whose interests are affected or by 
general legislation. The dishonest legislation is largely 
purchased, and is mainly the work of skilled special- 
ists doing one thing under the guise of doing another 
and entirely different thing. This cannot well be bet- 
tered until the moral sentiment of the community is 
educated up to a higher standard so that they will re- 
fuse to elect, ordiscrown if elected, marketable legis- 
lators, nor until the task of framing those laws, which 
are to affect the entire community, can be committed 
to honest and intelligent men,trained for that purpose 
and paid by the public for their services. 

In my own State, neither the profession nor the 
courts would know where they were if the modern 
statutes were not largely based upon old foundations. 
For generations, prior to the revolution, our public 
statutes were framed by the king’s attorney-general 
or his assistants. These men were either trained in 
the inns of court, or were otherwise thoroughly 
equipped lawyers. One man held the office of attor- 
ney-general for thirty-six years. For many years 
after the revolution, in general, the same men, or 
those who had been trained under them, did the same 
work. As late as 1822, the entire probate law of the 
State was recast by two eminent judges of probate. 
The chairman of this committee, Charles H. Ather- 
ton, was one of the foremost men of the country and 
had been judge of probate for thirty years. As lateas 
1832, the judiciary act, and in particular that on which 
the entire equity jurisdiction rests, was framed by 
Judge Parker, afterward chief justice and long pro- 
fessor at Harvard law school. Thecharacter of the 
modern statutes is often made the excuse for flagrant 
judicial legislation. 

Confusion worse confounded reigns in case law. For 
this there are several reasons: 

1. We havea multiplicity of legal tribunals. 

From the great extent of our territory, and the un- 
precented increase of our population, these must nec- 
essarily and rapidly increase. We have now thirty- 
eight States and are soon to have more, these all have 
complete judicial systems. Each State, besides spec- 
ial tribunals, which are in effect courts of claims, or 
special courts of last resort, has at least a system of 
magistrate’s court, a system of courts of first instance, 
and at least one court of last resort. The pressure of 





business is such that some of these States have been 
compelled to resort to commissions, an extra court of 
final jurisdiction. In one instance separate tribunals 
have been created for civil and criminal causes, and 
that of California has been invested with a triplicate 
action by which it sits first in two sections and then 
as awhole. Several other States have an intermediate 
tribunal which is a court of final jurisdiction in a very 
large class of causes. We have eight organized terri- 
tories and one unorganized territory attached for 
judicial purposes to an organized territory. All these 
have at least magistrate’s courts, the courts of first 
instance, the Supreme Law Court, auld over all the 
Supreme Court of the United States. The District of 
Columbia has all these and something more. In the 
Federal system proper, besides the special commis- 
sions, the department tribunals, and the Court of 
Claims, we have about sixty District Courts, nine Cir- 
cuit Courts,and over all the Federal Supreme Court. 

All these tribunals are a large portion of the time in 
astate of constant activity. Their very number nec- 
essarily destroys the unity of the law. Sluiced through 
hundreds of mouths it becomes contradictory and 
chaotic. If there were to be no changes we might en- 
dure the present condition of things. The trouble is 
the work has only fairly begun. 

2. Asa rule the dockets of the courts sitting in bane 
are so over-crowded that the work cannot be done as 
it ought to be. 

Illustrations are hardly needed, and yet a few may 
be pertinent. A few years ago the highest court of 
one of the foremost States of the old thirteen sat in a 
most important division. 450 causes stood in the 
paper for argument. The court consisted of five 
judges. They sat for seven weeks and disposed of 425 
of these causes. Assuming that the court sat every 
week day for arguments, that the judges did not work 
on Sunday, that every judge participated in the decis- 
ion of every cause, and wrote his share of the opin- 
ions, which would all seem to be “violent”? presump- 
tions, more than ten causes were heard and decided, 
and each judge wrote two opinions every day of the 
term. In fact the chief justice wrote 162 opinions, or 
at the rate of about four a day. What time could 
have been given intelligently to the arguments or to 
an examination of authorities? It is said that the 
Court of Appeals of the State of New York decides 
about 500 causes annually, and once or twice has de- 
cided about 700, and yet the State has twice been com- 
pelled by constitutional amendments to relieve this 
over-burdened court by commissions of appeal. It is 
notorious that these enormous labors broke the backs 
of four strong men on that bench of which Judge 
Church was the head. It is said that the Supreme 
Court of Illinois, before it was relieved by the Appel- 
late Courts, decided about 700 causes one year and 
nearly 900 another. It is one of the mysteries to the 
profession why therest of the court did not die with 
Judge Breese or resign with Judge McAllister. 

Two lamentable results flowed from this state of 
things. Judges not unfrequently forgot that their 
prime mission is to administer justice, and that every 
suitor has the right to have his cause fairly and fully 
heard. They came to regard themselves as a species 
of telegraph operators, whose prime mission is the dis- 
patch of business. They guillotined one party or the 
other in order to diminish the docket by laying some 
new head on the block. 

The assignment of opinions is practically the decis- 
ion of causes by a single judgeasarule. Other things 
being equal, three judges are better than five, and five 
better than seven. The additional number only re- 
tards in consultation. Their utility consists mainly 
in the fact that they form an additional clerical force 
who can examine more causes, hunt up authorities, aud 
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write more opinions. A more thorough examination 
of a cause can undoubtedly be made by one man than 
by three, five, or seven, but he is far more liable to err 
because he is liable to be influenced by his biases, his 
prejudices, or his peculiar views. He has not the op- 
portunity to correct his judgment by the intelligent 
judgment of other men who have examined the ques- 
tions as carefully as himself and from another stand- 
point. Where causes are thus assigned in eight cases 
out of ten the assent of the others is merely formal. 
The instances are very many in which shipwreck has 
thus been made of the law. The Supreme Court of 
Pennsylvania has long been one of the ablest judicial 
tribunals in the union and her judges noted for their 
fraukness. 

In Hutchinson v. McClure, McKonkey’s Appeal; 
Schriver v. Meyer, and Weidman v. Maish. 

We have marked illustrations of the evil referred to. 
Doctrines which had been settled from the foundation 
of the State and long lines of decisions where the 
doctrine of stare decisis should prevail if anywhere, 
had been overturned aud trampled under foot, if we 
can givecredit to Judges Black, Gibson, and other 
eminent jurists, because “the pressure of business 
left little time for consideration’? and the judges 
‘‘were compelled to go at railroad speed,” and to de- 
pend upon the judge who prepared the opinion ‘ un- 
seen by the rest of the court before it was delivered.”’ 
There is hardly a State in this Union in which the 
same thing has not been repeated in one way or 
another. 

No one will be likely to question the careful conser- 
vatism or great ability of Chief Justice Shaw, or that 
of the eminent judges who were his associates. Elliott 
v. Stone, 12 Cush. 174, was decided at the October 
Term, 1853, Chief Justice Shaw delivering the opinion. 
lt was a landlord and tenant case. The same case be- 
tween the same parties was decided at the October 
Term, 1854. This opinion was also delivered by the 
chief justice. The facts in both cases were precisely 
the same with a single exception, and that is expressly 
stated in the Jast opinion to be immaterial. The two 
decisions are directly in the teeth of each other. The 
last opinion contains no reference whatever to the 
former one, and it is evident that the court had en- 
tirely forgotten both the former case and the opin- 
ion. 

Not to be outdone by his brethren in Pennsylvania 
and Massachusetts, Mr. Justice Bell, a judge of great 
learning and ability. In Haseltine v. Colburn, 31 N. 
H. 466, another landlord and tenant case, decided the 
same point both ways in the same opinion to the great 
bewilderment of succeeding judges. 

Sometimes a judge who prepares a minority opin- 
ion forgets that it was not the majority opinion, and 
forthwith it goes down in the reports as evidence of 
the law of the land. 

A new practice has grown up among judges during 
the last thirty years which is very pernicious. A 
judge of ample means goes upon the bench. He is or 
becomes a favorite of society. As such demands are 
made which encroach seriously upon his time. Hav- 
ing the means,he employs another lawyer,nominally as 
his clerk, to transform his notes into opinions and re- 
inforce them with arguments and authorities. Some- 
times these short notes are simply judgment for the 
plaintiff or defendant, and the luckless deputy judge 
finds himself at his wit’s end to know whether he 
shall write up an opinion for the plaintiff or defend- 
ant. In theory these opinions are always carefully 
considered afterward by the judge, who in the lan- 
guage of aneminent judge, ‘‘takes the responsibility 
of the opinion.’’ In other cases the same judge and 
for the same reason employs in like manner a clerk to 


examine the causes assigned tohim, to ransack the ] 





precedents, and as it is termed, block out opinions in 
the less important causes, in order that his employer 
may reserve his strength and leisure for those of a 
more important character, and in this way new con- 
tributions are added to the law. For these reasons 
and many others the reports are not always trust- 
worthy evidence of what the decision was or the law 
is. 

3. We have a multiplicity of reports and they crowd 
upon us like the pests of Egypt. 

A century ago there was not a single volume of re- 
ported cases published in the United States. Ninety 
years ago there were but two small volumes. ‘To-day 
we have at least 3,100 volumes. They are increasing at 
the rate of about 100 volumes annually. The United 
States Digest for 1882 culls from 107 volumes. At this 
rate, with its natural acceleration, how shall we stand 
a century or even fifty years hence? But this is not 
all. Our courts constantly turn tothe reports of the 
mother country and her dependencies. These num- 
ber about 2,400 and are rapidly increasing. The mod- 
ern British reports, it is true, are in general of little 
account. Our transatlantic cousins havea passion 
for statutes. The famous Grecian explorer in excav- 
ating the hillof Hissarlik found seven cities, each 
built one upon the ruins of another. But thisis noth- 
ing in comparison with the British statutes. Three 
entire systems of bankruptcy, with no end of amend- 
atory acts, have been swept away, and before long 
another must follow in their train. Parliament to- 
day is engaged in siamesing together two systems of 
bankruptcy as opposite in principle as the poles. The 
foundation statutes in many cases have been amended, 
recast, and reconstructed from ten to thirty times. 
These statutes have sometimes been piled ‘‘ Pelion 
upon Ossa’’ upon the foundations of the common 
law until the task of discovering the primitive forma- 
tion is about as tedious and difficult as the exhuma- 
tion of Pompeii or Herculaneum. The modern decisions 
are therefore largely based upon the winding up acts, 
the employer’s act, the loval management act, the 
bankruptcy act of 1869, the bankruptcy rules of 1871, 
the rules of 1875, the common-law procedure act, the 
land clauses consolidation act, the settled land act, 
the fines and recoveries act, the judicature act, anda 
great variety of others; and therefore are neither in 
point nor applicable here. But every judge and every 
lawyer in active practice must examine these author- 
ities every now and then, or he will miss some mas- 
terly judgment resting entirely upon law or equitable 
principles, but it is utterly impossible for any judge 
and far more so for any lawyerin active practice to 
examine with care the great bulk of English and 
American decisions except as cases arise. Few things 
are more absurd to any good lawyer or judge than the 
idea that with amass of other work pressing upon 
him he can read, much less understand, two or three 
volumes of reports a week. 

The burdens of the lawyer engaged in miscellaneous 
practice are more onerous even than those of the 
judge. His labors in causes in bane as respects 
matters of law are substantially the same. Besides 
this one-half of his time is taken up with conferences 
with clients, inthe routine and administrative parts 
of the business, and in the extensive labors involved 
in the preparation and trial of causes which involve 
questions of fact. 

4. Whenever any man possessed of mental brawn 
and charged with the execution of enterprises of great 
‘*pith and moment” finds a river or mountain in his 
path he bridges or turns the stream, canals the cut- 
off, squirrels through the canyon, flanks the moun- 
tain, or in the last resort tunnels it. Judges do the 
same thing. And this is judicial legislation. We 
were all taught that it was the duty of judges to de- 
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clare but not to make the law. We all know this is 
one of the resplendent fictions, without which it 
seems impossible for an Englishman to administer 
law, government, or any thing else, and which has 
long cheated the reason by beguiling the imagination 
of men. 

Mr. James Fitzjames Stephen, in his “* View of the 
Criminal Law of England,” pp. 326, 328, says: ‘‘The 
fact that under the fiction of declaring the law the 
judges in reality make it, has been recognized by every 
one who has studied the subject with candor and in- 
telligence, since the days of Bentham, at least. * * * 
The English judges have always formed one of the 
best subordinate Legislatures in the world.”” And his 
real objection is that this legislation is necessarily ex 
post facto in his character. Congress cannot make ex 
post facto laws, norin general can the States make 
those which are ex post facto ina technical sense, but 
the court can do so. The legislation of the courts 
rivals that of the statute factories in quantity and not 
unfrequently exceeds it in importance. 

Such is the condition. A remedy partial or other- 
wise must be had in the near future. What shall it 
be? 

We are told on the one hand that the elasticity of 
the principles of the common iaw, and on the other 
that codification will prove a sovereign panacea. We 
have had the first in effect since the existence of cus- 
tomary law and the latter since decretal or statutory 
law existed. We shall have them till the judgment 
day. Codes may accomplish much within a single 
State, but they must necessarily be supplemented and 
modified by construction. General uniformity is as 
much to be desired as uniformity within a particular 
State. The difference on fundamental questions 
shows that legal reasoning, asit is termed, is griev- 
ously at fault. In certain States the prosecution, 
where it is alleged that the accused was insane, must 
satisfy the jury beyond a reasonable doubt that he 
was sane or he must be acquitted. In others it is held 
that the prosecution must satisfy the jury by a balance 
of probabilities, and in others yet that insanity is an 
affirmative defense, which must be made out by the 
prisoner. In one portion of the Union the contract 
in a Holmes’ note is valid against creditors, but the 
Supreme Court of the United States has held it to be 
utterly worthless, and in New York the Court of Ap- 
peals has settled that it is both valid and invalid. In 
Massachusetts an instrument which in other respects 
is a promissory note, but which recites that it is pay- 
able on or before a certain day therein named, is not a 
negotiable note, but in Michigan and several other 
States it is otherwise. A stipulation for the payment 
of attorney’s fees is often appended to what would 
otherwise be a note of hand. Several States hold that 
the stipulation is valid and destroys the negotiable 
character of the instrument. Others that the stipula- 
tion is valid and the note negotiable. Others yet that 
the stipulation is void, and therefore the note is nego- 
tiable. Unfortunately for signers, notes payable with 
interest sometimes mature. The courts of fourteen 
States hold that the contract rate of interest governs 
after maturity, while the courts of ten States hold 
that the statutory rate governs, and the Supreme 
Court of the United States is in general accord with 
this view. 

An eminent member of the Federal judiciary has 
recently informed us that Lord Holt, in enlarging the 
common law, “ established the negotiability of bills 
of exchange and notes.’’ Other eminent jurists have 
told us that the latter is due entirely to the statute of 
the 5 and 4 of Anne, which practically took effect May 
1, 1705. Others yet that this effect had been given 
them by a little coterie of Goldsmiths in London dur- 
ing the twenty or thirty years controversy with Lord 





Holt prior to this act. Lord Holt was born on Decem- 
ber 30, 1642. He became chief justice of the king’s 
bench in April, 1689 and died in March, 1709. Queen 
Anne was born February 6, 1664 and ascended the 
throne in 1702. 

Ou August 16, 1651, the General Court of the colony 
of Massachusetts Bay enacted ‘that any bill assigned 
to another shall be good debt to the party to whome it 
is assigned."’ This brief but comprehensive statute 
was expanded by the same body in 1647, so as to pro- 
vide ‘that any debt ordebts due upon bill or other 
specialty assigned to another, shall be as good a debt 
and estate to the assignee as it was to the assignor, at 
the time of its assignation; and that it shall be lawful 
for the said assignee, to sue for, and recover the said 
debt due upon bill, and so assigned, as fully as the 
original creditor might have done; provided the said 
assignment be made upon the back side of the bill or 
specialty.” 

This statute was subsequently amended in some par- 
ticulars, either by express enactment or by virtue of 
the law of custom, this principle became a part of the 
Jaw of Plymouth and of the other colonies which were 
largely the result of the out-flow from the bay colony 
and of those which were from time to time annexed to 
that colony. 

Many a gifted student has been sorely puzzled in en- 
deavoring to find out how Lord Holt did this by 
stoutly deciding that it could not be done, or how the 
goldsmiths could have done this before such notes ex- 
isted, or how we are indebted to Lord Holt or Queene 
Anne for a state of things which existed on these 
shores before either of them were born. 

In People v. Baker, 76 N. Y. 78, the Court of Appeals 
smote one of the corner stones of society by holding 
that there could be a husband without a wife, or to be 
more specific, that a man could be properly convicted 
of bigamy for marrying the second time when his first 
wife quo ad herself had been lawfully divorced from 
him and rightfully re-married. 

Uniformity is quite as desirable in the matter of in- 
surance as on any other subject, and yet for years this 
has been the ‘‘ great dismal swamp ”’ of the law of con- 
tract. 

A great body of constitutional law, in the American, 
not in the English sense, has grown up in this country, 

t must necessarily increase more rapidly iu the future 
than in the past. Itis quite as contradictory as any 
other. In New Hampshire a man may constitutionally 
be made guilty of a crime, if on his own premises, in a 
peaceable and orderly manner, he sells milk, or pies 
within two miles of an incorporated camp-meeting. 
In Kentucky the law is precisely the reverse, and yet 
nobody has been able to discover any difference in the 
Constitutions of the two States. The New Hampshire 
judges have not yet told us why, if the principle is 
sound it may not cover the whole State, nor whether a 
man can in like manner beltreated as a criminal if he 
raises the cows which produce the milk, or plants the 
trees and sows the grain whose fruit enters into the 
pies. 

But we grow weary as we contemplate the long list 
that might be enumerated. 

What we need is a Frenchification, so to speak, of 
the Anglican law as to civil causes. In the days of 
the Roman and Feudal law, the English and French 
systems drew from the same root. The two soon 
began to diverge, but in latter years they have been 
drawing closer together. The Judicature Acts are 
primarily French with English veneering. The differ- 
ences between the two are partly arbitrary, and 
partly the result of race and training. The English 
blood moves slowly, the French blood quickly; the 
English lawyer looks backward, the French lawyer 
forward; the first impulse of the Englishman is to 
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look for precedents, and that of the Frenchman for 
principles; the Englishman looks back to see what 
has been done, the Frenchman to ascertain what ought 
to have been done. The former gives more liberty 
and license, and the latter, political considerations 
aside, speedier and greater justice; the French system 
discards juries, the English retains the traditionary 
habit, but tends Frenchward. 

Trial by jury in criminal causes has been the bul- 
wark of English liberty but not for the reasons 
usually assigned. Drawn from the people, asarule it 
has stood between them and arbitrary power. It has 
done this, not because the juries were learned or wise, 
or because there was some magic charm in the number 
twelve. 

The mother country has always had two parties, the 
crown or some favorite leading one and somebody else 
another. The leaders of each in turn sought to rob or 
murder the leaders of the other. The machinery of 
justice was the handiest for this purpose. Whenever 
the juries were fairly drawn they would represent both 
parties, and in general, men would not convict men of 
their own party for political opinions and conduct. In 
a vast majority of civil causes, as every sensible lawyer 
knows, the common jury has simply been an automa- 
tion of the court finding as the presiding judge di- 
rected. 

A brief constitutional amendment ona single point 
will enable us to adapt our judicial machinery to our 
needs. An outline of the procedure may be: 

1. In any cause, legal or equitable, a rule upon the 
defendant issuing as of course in the form of a brief 
summons to show cause why judgment should not be 
rendered against him, followed by a copy of the veri- 
fied statement of the plaintiff's claim filed in court. 

2. In case of non-appearance, judgment for the 
plaintiff on the verified claim unless, for special rea- 
sons, a judge orders a hearing in damages as on de- 
falilt. 

3. Upon an appearance, an answer setting up in de- 
tail the verified statement of the claim legal or equita- 
ble of the defendant by way of defense, set-off, or 
counter-claim, 

4. Trial and report by a single judge or in excep- 
tional cases by three. 

5. Revision of this report by the court of last resort 
of those questions of law upon whose decision the case 
necessarily depends. 

6. The trial court to open the windows and let in the 
light by the admission of all testimony now deemed 
competent and in addition any other which would 
throw any light upon the issues. 

The English rules of evidence were largely artificial 
and based upon the religious doctrine of the total de- 
pravity of man. Until the reign of bloody Mary no 
person charged with crime bad the right to show by 
testimony that he was innocent, and it is but little 
more than half a century since he had the right to 
counsel. It is only a few years since in many jurisdic- 
tions the accused has been allowed to testify in his 
own behalf. No party to the record or person in in- 
terest could be allowed to testify. These and other 
rules haye disappeared. We cannot go back or remain 
stationary. There is but one thing left for us to do, 
and that is to go ahead. 

The only real objection arises from a new order 
which has sprung up in this country, and which may 
be termed the highwaymen of speculative finance. 
This order often hides itself in the guise of an arti- 
ficial person. It seeks to control as far as possible the 
treasury and regards as legitimate the purchase of 
legislative bodies, and as the Wisconsin phrase is, the 
propitiation of the feelings of judges. It is said that 
judges cannot deal justly between such and the peo- 
ple. When capital deliberately discards its conserva- 





tive character and takes on that of a brigand in the 
end it will be treated like all other brigands. Let their 
lot then be cast with the criminal classes. Give them 
the ancient trial by jury, restore wager by battle, do 
what you please, but this is no reason why nine out of 
ten litigants should be deprived of what they need. 

My native State is small, I know, and limited in 
population and resources in comparison with the great 
Commonwealths represented here, but I trust that I 
may be pardoned for summarizing the history of the 
experiments we have been trying for the past thirty 
years, for the reason that trial by jury in civil causes 
for more than two hundred years has represented more 
to her people than it could possibly to any other, 
while to-day it represents far less and is but little more 
than amemory. Unlike other New England Common. 
wealths it was settled by business men and the daring 
and adventurous spirits who by some irresistible law 
are impelled to seek an exposed out-post on the 
frontiers. For more than a century every title deed 
was written in the blood of some member of the house- 
hold. In 1680, royal power made it a province against 
the will of the people for the purpose of enabling the 
royal favorites to rob the colonists of all they had, 
their lands. To sweeten the bitter draught the colon- 
ists were allowed to hold the leading offices and play 
at legislation. The township system, pure and unde- 
filed in fact, if not in form, had existed from an early 
period. 

The first Legislature framed a code with the all im- 
portant provision that the jurors should be selected in 
open town-meeting. Two years later this was over- 
turned by the crown, and the British jury packing 
system substituted for it. This left the colonists in a 
state of chronic rebellion, though they generally kept 
within the forms of law, until seventy-two years later 
when they forced the crown to restore that great right. 
The result was that the jury box became the most 
thoroughly representative body that ever existed. 
Through the township machinery the ablest men took 
their places in the jury box. The place of a juryman 
was a post of honor, and especially in the higher court. 
That of a foreman of still greater consequence, and he 
was often a better soldier, an abler business man, a 
wiser legislator, and a better judge than any of the 
crown judges who occupied the bench in ante-revolu- 
tionary days. The same general state of things con- 
tinued long after the revolution. The jury in this way 
became practically, in a large majority of cases, the 
Supreme Court both at law and equity. 

After 1802, under Chief Justice Smith, a jurist of 
the Kent stamp, the law began to assume a more scien- 
tific character, and this infringed on the powers before 
exercised by the jury. But there was no appreciable 
deterioration of the old standard in the jury box until 
after 1830. From that time it sank slowly, though but 
little, in the mountain counties until after 1854, when 
the know-nothing crusade carried a flood of drift-wood 
into the jury boxes never seen there before. Since 
then clear-headed, energetic men who are fit for 
jurors have as a rule kept out or got out of the jury 
box. For the next twenty years the tendency was 
downward although professional jurors were unknown. 
Verdicts were set aside on grounds which never 
touched the marrow of the case and new trials for mis- 
direction were frequent. Litigation had become more 
complicated. The trials had been steadily growing 
larger and the expenses greater. In one of his charges 
in 1807 judge Smith stated that an adjournment dur- 
ing the trial of a cause had been unknown until a short 
time previous. In one of the last causes in which 
Franklin Pierce led for the defendant in 1852, before 
he became president, the trial lasted forty-eight days 
and more than two hundred witnesses were in attend- 
ance, and the judgment was for less than $40. The 
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result of this condition of things was the legislation to 
which I am about to refer. In 1855 the statute provi- 
ded that where the parties agreed in writing the judge 
instead of the jury might try the cause and make re- 
port of his findings. For years this was little heeded 
but it gradually grew more and more in favor. The 
dockets were still crowded, the statute of 1874 provided 
that every judge, unless it was shown to be inexpedient, 
might send any cause to a referee whose report was 
made primu facie evidence before the jury, the county 
paying a reasonable compensation for the tribunal. 
‘These referees were nominally selected by the court, 
but in reality by the opposing counsel. They were 
generally judges, ex-judges, or lawyers of recognized 
standing. Asarule there was one referee, but in ex- 
ceptional cases the parties were allowed three. The 
result was that jury trials practically ceased, and every 
village became a special county seat. Few men were 
bold enough to try a cause before a jury against the 
weight of a referee’s report. At last a divided court 
cut out the heart of the act by holding the prima facie 
clause unconstitutional. 

By the statute of 1876 referees were made final 
judges of the facts, where the parties waived the right 
to a jury trial and the final judges in all other causes 
seut to them. In 1876, forthe purpose of furthering 
this policy, a constitutional convention deliberately 
took away the right of trial by jury except where the 
title to real estate was involved and the ‘value in 
controversy ”’ was less than acertain sam. This was 
ratified by the people in March, 1877, and took effect 
August 1, 1877. The Legislature promptly adapted the 
statute to the change in the Constitution. 

The result of this and the amendatory legislation 
was that all equity and divorce causes, and other pro- 
ceedings, and all causes covered by the constitutional 
amendment were tried by a referee ora single judge, 
and his finding of the facts was final. The Supreme 
Court in Sargent v. Putnam, 58 N. H. 182, in a most 
elaborate opinion, held that ‘‘an action at,law may be 
committed without the consent of the parties, to one 
or more referees for the settlement of accounts too 
complicated to be intelligently investigated and ad- 
justed in a jury trial.” In this case the trial judge 
ordered the cause to be referred to three referees and 
that their report when made should be final. The sig- 
nificance of the decision is not in the fact that it de- 
nies the right of trial by jury in matters of “long ac- 
counts.”’ This for historical reasons ante-dating her 
Constitution was so of New York and other States. 
These reasons never existed in New Hampshire. The 
decision is therefore authority for the proposition that 
the Constitution gave no party the right to a trial by 
jury where that would in fact be impracticable. This 
decision has been repeatedly affirmed, and as many 
think, extended. In Wooster v. Plymouth, a highway 
town case, the court followed the decision in Duns- 
more’s Appeal, 52 Pa. 374, and held that neither party 
in a suit against a municipal corporation had a right 
under the Constitution to trial by jury. These decis- 
ions narrowed the pre-existing practice in a marked 
degree. Besides this by agreement of the parties or 
counsel a large share of the causes, where the parties 
are still entitled to a jury trial, are tried in the same 
way. These trials as a rule are had within ear-shot of 
the parties and their witnesses. They are speedy. A 
single judge is much more liberal in the admission of 
testimony than if the trial were by jury. They are 
less expensive. Many causes are tried at the entry 
term, which is practically open for trials at the con- 
venience of court and counsel until a short time before 
the next term. The causes not disposed of at the entry 
term go upon the continued docket. In the opinion 
of one of the judges who has given special attention to 
the matter fully two-thirds of the entire calendar has 


beengtaken from the jury by the constitutional amend- 
ment. In the year 1882-3, there were but 75 jury trials 
in the entire State. In my own, the central county, 
we have not averaged more than four or five jury 
trials a year for several years. The amount paid 
referees in 1879 was $15,674.40; in 1880, $16,711.57; in 
1881, $17,491.19; and in 1882, $11,505.78. The salaries 
of the judges were increased in 1881. Since then they 
have done a large share of the work formerly done by 
referees and the amount paid the latter has necessarily 
been diminished. 

Physical causes as suggested by Mr. Potter, undoubt- 
edly had their{effect both upon the people and their pro- 
fession. Manufacturers have utilized every stream and 
railroads have gridironed the State. The people, and 
lawyers in particular, come and go at tick of wire or 
touch of bell. This has changed the old-timed social 
character of the profession as well as its methods. 
Oratory has passed away. Thorough preparation and 
a statement bristling with points like an auditor’s re- 
port has taken its place. What has been true with us 
may from like causes become so throughout the union. 


a 


DOMICIL OF MARRIED WOMAN—VALIDITY 
OF FOREIGN DIVORCE. 


HOUSE OF LORDS, NOVEMBER 30, 1882. 


HARVEY V. FARNIE, 48 L. T. Rep. (N. 8.), 273. 

Where a marriage has been duly solemnized according to 
the local law of the place of solemnization, the wife no 
longer retains any other domici] than that of the husband; 
and therefore when an Englishwoman married in Eng- 
land, according to English law, a foreigner with a foreign 
domicil, and resided with him abroad. 

Held (affirming the judgment of the court below), that the 
courts of the country of the husband's domicil had 
power to dissolve the marriage for a cause for which a 
divorce could not have been granted in England, and 
that such decree would be recognized in England. 


Lolley’s case, Russ. & Ry. 237, explained. 
McCarthy v. De Caix, 2 Russ. & My. 
proved. 


614, disap- 


: was an appeal from a judgment of the Court of 

Appeal, James, Cotton and Lush, L. JJ., reported 
in 6 P. Div. 35, and 43 L. T. Rep. (N. 8.), 737, aflirming 
a decision of Sir James Hannen, President of the Pro- 
bate Division, reported in 5 P. Div. 153, and 42 L. T. 
Rep. (N. S.), 482, dismissing a petition fora declaration 
of nullity of marriage. 

The facts of the case were as follows: 

In 1861 the respondent, Farnie, married in England 
an Englishwoman according to the forms of English 
law. He was then a domiciled Scotchman, and after 
the marriage he continued to live in Scotland with his 
wife. In 1863 a decree of divorce was pronounced 
against him by the Scotch court at the suit of his wife, 
upon grounds, which it was admitted, would not have 
been suflicient to sustain a petition for divorce in 
England. He then settled in England, and in 1865 he 
married the appellant, then a Miss Harvey, in England, 
and has continued to live there. 

His first wife was still living at the date of his second 
marriage, and this petition was brought by the second 
wife fora declaration of nullity, on the ground that 
the Scotch decree of divorce was not, under the cir- 
cumstances, binding in England. 

Benjamin, Q. C., and Fooks ( Webster, Q. C., with 
them) for the appellant, contended that the marriage 
ofan Englishwoman domiciled in England, if cele- 
brated in England, isan ‘‘ English marriage’’ as de- 
fined by Lolley’s case, Russ. & Ry. 237; 2Cl. & F. 567, 





and can only be dissolved in accordance with English 
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law. [The Lord Chancellor.—Is not this case within 
the decision in Warrender v. Warrender, 2 Cl. & F. 
488?] No; we say it is distinguishable. [Lord Wat- 
son referred to Pitt v. Pitt, 4 Macq. 627; 10 L. T. Rep. 
(N. S.), 626.] The precise point was decided in Mc- 
Carthy v. De Caiz, 2 Russ. & My. 614; 2 C. L. & F. 
568, but the courts below declined to follow it. They 
referred to Tovey v. Lindsay, 1 Dow. 117; Shaw v. 
Gould, L. Rep., 3H. L. 55; 18 L. T. Rep. (N. S.), 833; 
Birtwhistle v. Vardill, 2 Cl. & F. 571; 7 id. 895; 
Munro v. Munro, 7 id. 842, and argued that in all of 
them the manner of a dissolution of a marriage was 
not under consideration, but its civil consequences 
while still existing. They also cited Geils v. Geils, 1 
Macq. 254; Maghee v. Ve Allister, 3 Ir. Chan. 604; Dol- 
phin v. Robins, 7 H. L. Cas. 390; Brook v. Brook, 9 id. 
193. 

The effect of the respondent’s contention in this 
case Would be to overrule Lolley’s case. 


Winch and A. Ward, who appeared for the respond- 
ent, were not called upon. 


The Lord CHANCELLOR (Selborne.) — My Lords: 
This case has been argued by the learned counsel for 
the appellant at considerable length, and the legal 
principle involved in it is not new to your Lordships. 
If it were not that there has been much consideration 
and discussion, if not in cases in specie exactly re- 
sembling the present, yet in cases involving principles 
bearing upon the present, I have no doubt that your 
Lordships would have desired to hear the case fully ar- 
gued on both sides; but looking to the nature of this 
particular case, and to the state of authority upon the 
subject, [ believe your Lordships are all of opinion that 
it is not necessary to call upon the counsel for the re- 
spondent here. Now the ground upon which this 
Scotch divorce is impeached appears to be this, and 
this alone, that by the law of England a divorce for 
such a cause (adultery) as was alleged here is only 
granted at the suit of the husband, except under par- 
ticular circumstances which in this case do not appear 
to have existed. The husband’s adultery, without 
anything more, would not in England be a ground of 
divorce. It isa ground of divorce in Scotland; and 
this divorce was upon such a ground at the suit of the 
wife. The circumstances under which this divorce 
was obtained were these: The marriage had been 
solemnized in England, but at the time of the marriage 
the husband was domiciled in Scotland. That matri- 
monial domicil was never changed. The husband and 
wife lived in Scotland; the adultery was committed 
in Scotland, and when both parties were resident 
there the suit for divorce was instituted in Scot- 
land, and a decree was regularly pronounced in those 
circumstances by the Scottish courts. The judge of 
the Divorce Court and the Court of Appeal have both 
held, that under those circumstances, the sentence of 
divorce not being impeached for any species of collu- 
sion or fraud, was the sentence ofa court of competent 
jurisdiction, not only effectual within that jur‘sdiction, 
but entitled to recognition in the courts of this coun- 
try also. On the other side it has been contended that 
there is a general rule of English law supposed to have 
been established in Lolley’s case, Russ. & Ry. 237; 2 
Cl. & F. 567, and not to have been since departed from 
in such a way as make it now otherwise than binding 
on this house, to the effect that if an Englishwoman is 
married within the limits of the English jurisdiction 
to a foreigner (a Scotchman being for this purpose in 
the same position with a foreigner), that isa marriage 
which the English courts must regard as indissoluble 
by any other than an English jurisdiction; or if not 
that, at allevents only dissoluble in the view of an 
English court, if dissolved by some other competent 
jurisdiction for a cause for which it might have been 





dissolved in England. NowI must take the liberty 
of saying, that if this question is to be tested upon 
principle apart from authority, although it cannot be 
denied that the varying jurisprudence, and per- 
haps legislation also, of different countries may and 
do introduce some undesirable cases of conflict be- 
tween the laws of those different countries on questions 
of matrimonial status, yet if the question is to be ap. 
proached on principle, I should certainly say that in 
such circumstances as those which exist in the present 
case all the principles of private international law point 
in the direction of the validity of such a sentence and 
of its recognition by the courts of other countries. Of 
course I assume that in the way of that recognition on 
the principle of international law, there would not be 
interposed any positive legislation bearing upon the 
point, or any positive prohibition binding upon the 
court in which the question arises. Upon the point 
of principle how does the matter stand? Let it be 
granted (and I think itis well setted) that the general 
rule internationally recognized as to the Constitution 
of marriage is, that when there is no personal inca- 
pacity attaching upon either party or upon the par- 
ticular party who is to be regarded by the law to which 
he is personally subject, that is, the law of his own 
country, then marriage is held to be constituted every- 
where, if it is well constituted secundum legem loci con- 
tractus; but that merely determines what in all these 
cases is the point you start from. When a marriage 
has been duly solemnized according to the local law of 
the place of solemnization, the parties do become hus- 
band and wife, but when they become husband 
and wife, what is the character which the wife 
assumes? She becomes the wife of the foreign hus- 
band in a case where the husband is a foreigner in the 
country in which the marriage is contracted. She no 
longer retains any other domicil than his which she ac- 
quires. The marriage is contracted with a view to 
that matrimonial domicil which results from her plac- 
ing herself by contract in the relation of wife to the 
husband whom she marries, knowing him to be a for- 
eigner domiciled and contemplating permanent and 
settled residence abroad; therefore it must be within 
the meaning of such a contract, if we are to inquire 
into it, that she is to become subject to her husband’s 
law, subject in respect of the consequences of the 
matrimonial relation and of all other consequences de- 
pending upon the law of the husband’s domicil. That 
would appear to be so upon principle, and that princi- 
ple followed out would certainly apply in a case like 
this, where the domicil into which she _ has 
married has never undergone a change, where 
there has been no _ divergence of co-habita- 
tion or residence, and where the crime was 
committed in the country both of the domicil and of 
the forum. It would appear that if this question is to 
depend on any principle at all, it must be upon the 
principle of recognizing the law of the forum and mat- 
rimonial domicil, which in this case both concur. Well 
now, that being my view of the plain and clear con- 
clusion to which we shall be driven upon this subject, 
let us see how the matter really stands upon the au- 
thorities. There are a number of different cases which 
may be mentioned, and may be distinguished from 
each other; but as far as I know, there are only two 
or three cases in which an appeal has been made to 
this house which present concurrently all the circum- 
stances relied upon for the foundation of the jurisdic- 
tion in the present case. It is said that those circum- 
stances existed in the case of McCarthy v. De Caix, 2 
Russ. & My. 614; 2 Cl. & F. 568, because there the 
solemnization of the marriage was also in England, 
but the husband was a Dane. As far as I recollect, 
the parties lived together in Denmark as long as they 
lived together at all, and in the courts of Den- 
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mark, while they both lived there, a sentence of di- 
vorce was pronounced. That sentence was not for a 
cause, which even under the present law, would 
be recognized in England; it was for what abroad I 
think is called—or at least that is our English transla- 
tion of the foreign legal term — incompatibility of 
temper. But, except as to the nature of the cause of 
the divorce, that case would seem in its original facts 
to have been like the present. It is said that Lord 
Brougham in the case of Me Carthy v. De Caix, de- 
cided that because the solemnization of the marriage 
with an Englishwoman had taken place in England, 
therefore the Danish court could not under those cir- 
cumstances dissolve the marriage. I have great 
respect for the judicial decisions of all who haveat any 
time filled the office of lord chancellor. I have great 
respect, also, for the high reputation of Lord 
Brougham; but I am compelled to speak without great 
respect of the decision in McCarthy v. De Caix, because 
not only does it appear to me to proceed upon a view 
of Lolley’s case which is not really tenable, but also it 
is a decision, which upon principles universally 
recognized, would be incapable of being supported, 
even if it were true that the English court ought not 
to have recognized that Danish divorce; because be- 
yond all doubt on that supposition, both the husband 
and the wife lived and died domiciled in Denmark, 
and the distribution of both their personal estates 
would, by a law which is beyond controversy, fall to be 
regulated in England and everywhere by the law of 
Denmark, and not by the law of England; and there- 
fore, unless it had been ascertained that the law of 
Denmark under those circumstances would not dis- 
tribute those estates in the same manner as if there 
had been a valid divorce, the decision manifestly lost 
sight of the true question in the cause. I do not there- 
fore think it necessary to say more about the case of 
McCarthy v. De Caix. It has been commented upon 
on various occasions in a manner certainly tending to 
shake its authority; but to my mind, nothing more is 
necessary entirely to destroy its authority than to 
bear in mind the fact, that even if the English courts 
ought to have declined to recognize in that case the 
Danish divorce, still the English courts could not with 
propriety have applied the Englisn law to the case, be- 
cause the distribution of the movable property in ques- 
tion depended entirely upon Danish law, and the 
English courts were bound to treat it as depending 
upan Danish law; therefore the case of McCarthy v. 
De Cai may be put aside. 

I am not quite sure, but I think that in the case of 
Geils v. Geils, 1 Macq. 254, the circumstances were also 
parallel with these of the present case, because 
here, if I am not mistaken, not only was the 
Scotch matrimonial domicil unchanged at the 
time of the divorce, but I think the adultery 
was committed in Scotland, and I think 
at the time of the action brought both parties were 
resident in Scotland. In that case the decision of the 
Scotch court was upheld upon an appeal from Scotland 
to this house. No doubt that by itself does not show 
that an English court ought to have also recognized 
the validity of the decision; but having regard to 
what has constantly fallen from the judges who in this 
house have determined questions of that kind with 
reference to general principles, I think the presump- 
tion rather is, that an. English court ought, unless some 
reason which at present I am unable to perceive be 
shown to the contrary, to recognize the decision of a 
Scotch court in acase in which this house has held 
that the Scotch court had proper jurisdiction to pass 
such a sentence. 

The third case is Maghee v. Me Allister, 3 Ir. Ch. 604, 
a case in Ireland before Blackburn, L. C. There, as in 
the Danish case, the cause of divorce was one which 





would not be sufficient in England, desertion and non- 


adherence, but the parties there also had been from 
the first matrimonially and actually domiciled in 
Scotland. They were not both in Scotland when the 
action was brought, and that makes it stronger. I 
rather think that the cause of action arose out of the 
fact that the wife had withdrawn herself, and she was 
elsewhere. Nevertheless the jurisdiction was upheld 
on the same principles on which this house upheld the 
Scotch jurisdiction in Warrender v. Warrender, 2 Cl. 
& F. 488; 9 Bli. (N. 8.), 89, where the matrimonial 
domicil had all along been Scotch, but the crime was 
allegcd to have been committed out of Scotland, and 
the wife was resident there; still this house held, in a 
Scotch appeal undoubtedly, that the Scotch court had 
proper jurisdicticn; and the lord chancellor of I[re- 
land, under circumstances similar in principle, held 
that an Irish court ought upon principle, according to 
the comity of nations, to recognise the competency 
of the Scotch jurisdiction to pronounce the divorce 
which had been pronounced in VMaghee v. Me Allister. 
I believe that those are the only cases which are in 
their circumstances exactly like the present Case. 
Much of illustration and of valuable and important 
doctrine is undoubtedly to be found in other authori- 
ties. I will just glance at some of those authorities in 
order to see precisely what they do and what they do 
not determine. I will begin with Lolley’s case, Russ. 
& Ry. 2387. Now what was Lolley’s case? It was a 
case of this class, that persons who had married, and 
had always been and always continued to be matri- 
monially and actually domiciled in England, had re- 
course to Scotland for the purpose of constituting a 
merely collusive domicil, and there obtained a divorce 
for acrime, I take it, committed in Scotland. It was 
held by the English courts that that was not a valid 
sentence. I do not myself think that there was cer 
tainly any very great hardship upon Mr. Lolley, the 
husband, because whether there was collusion on the 
part of his wife or not, it is quite certain that he went 
through the whole proceeding in order to get rid of his 
wife and marry another woman, with whom he had al- 
ready entered into a conditional engagement. But 
there was a total absence of matrimonial or actual 
domicil. We need not consider whether a change of 
domicil would or would not have been sufficient. The 
domicil was throughout English, and the recourse to 
Scotland was merely for the purpose of getting rid of 
the marriage. That case decided, and every subse- 
quent case is consistent with the decision, that in those 
circumstances the Scotch court had no proper jurisdic- 
tion, or at all events not such a jurisdiction as could 
be recognized as giving any effect to its sentence in 
England. There arose a somewhat similar question in 
the case of Tovey vy. Lindsay, 1 Dow. 117, and it is re- 
markable that there Lord Eldon did, in the course of 
the argument, according to the report which I hold in 
my hand, once or twice before he came to deliver 
judgment, express himself in terms not different from 
the terms used at your Lordship’s bar, by the learned 
counsel for the appellant, as to the point decided in 
Lolley’s case. He is reported to have said, on page 124 
of the report, that the twelve judges had lately de- 
cided, that as by the English law marriage was indis- 
soluble, a marriage contracted in England could not 
be dissolved in any way except by an act of the Legis- 
lature, which is very much the way in which Mr. 
Benjamin putin. And again, on the top of the next 
page, ‘‘ You say that the marriage ought to be dis- 
solved. Her answer to that is, that being contracted 
within the pale of the English law, it is indissoluble.”’ 
So that Lord Eldon during the argument once or twice 
expressed himself, with regard to Lolley’s case, in the 
terms of the appellant’s argument in this case; but when 
he came to deliver his judgment, it is quite plain that 
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upon mature consideration he saw reason to take a 
different view. The material facts there were these: 
The original domicil of the husband was Scotch; he 
had afterwards lived a good deal in England, particu- 
larly at Durham. He had separated from his wife. 
His wife remained in Durham, and he afterwards sued 
her fora divorce in Scotland, she being out of the 
jurisdiction, and there being no corpus delictt in Scot- 
land. The Scotch courts had treated it as a con- 
fessedly Scotch domicil. Lord Eldon in the whole 
of his judgment treats domicil as the point upon 
which the question ought properly to depend; not 
however ultimately deciding anything, and certainly 
not deciding the very important question which might 
have arisen if the change to an English domicil had 
been established, namely, how fara subsequent change 
of domicil would affect the jurisdiction to dissolve the 
marriage; but he considered the fact of domicil to be 
necessary to be ascertained, which according to the 
view of Lolley’s case taken by the appellant’s counsel 
at your Lordship’s bar, could not possibly have been 
necessary at ull. Therefore I think we may infer very 
clearly that in Lord Eldon’s mind it could not be de- 
termined off-hand that the Scotch court had no juris- 
diction merely on the ground that the marriage had 
taken place in England. Then I come to observe upon 
two other classes of cases, or rather one other class, 
because really Dolphin v. Hobins, 7 H. L. Cas. 390, and 
Shaw v. Gould, L. Rep., 3 H. of L. 55; 18 L. 'T. Rep. (N. 
S.), 833, seems to me to be very nearly the same in 
their circumstances as Lolley’s case, and I will not 
therefore dwell upon those cases. The other class of 
cases is that which was last mentioned, namely, Ni- 
boyet v. Niboyet, 4 P. Div. 1; 39 L. T. Rep. (N. S.), 
486, where the forum which dissolved the marriage 
was not that of the matrimonial domicil, but was that 
of the bona fide residence of both parties, both being 
within the jurisdiction, and the crime having been 
committed there. Now if that case was well decided, 
it is not certainly an authority inthe appellant's favor, 
because it goes to this length, that all events under the 
English statute, if those circumstances are found con- 
curring, even domicil is not necessary to give jurisdic- 
tionn to dissolve a marriage. Whether or no another 
country, the country of those parties (France, I think) 
would have recognized that decision we need not at 
present inquire, because either it is applicable on the 
present occasion, or it is not. If itis applicable, it is 
certainly an authority against the appellant; if it is 
not applicable, it does not really help her. The case 
of Pitt v. Pitt, 4 Macq. 627; 10 L. T. Rep. (N. 8.), 626, 
no doubt was a case which did not unite the circum- 
stances which your lordships have to consider here, 
because, in /%itt v. Pitt, in which this house on an ap- 
peal from Scotland reversed an order, which had 
affirmed the jurisdiction of the Scotch court, and 
therefore determined that the court had no jurisdic- 
tion, the circumstances were these: ‘The matri- 
monial domicil was English, the solemnization of the 
marriage was in England. Mr. Pitt, the husband, had 
gone to Scotland. It was in controversy whether he 
had there acquired an actual domicil or not, but it was 
decided that he had not. He therefore retained his 
English domicil. The wife was not in Scotland, and 
alleged adultery was not committed in Scotland. In 
those circumstances the house came to the opposite 
decision from that which it had arrived at in Warren- 
der v. Warrender, ubi sup., the circumstances being 
very parellel, except that in the one case there was, 
and in the other there was not, a Scotch domicil. In 
Warrender #. Warrender, where there was a Scotch 
domicil, the jurisdiction was upheld, though the crime 
had not been committed in Scotland, and though the 
wife, who was the defender, was not resident in Scot- 
land. In /itt v. 7itt, the jurisdiction was denied, be- 





cause there was not aScotch domicil, the other circum- 
stances being the same. Now, [do not say that the 
case of Pitt v. Pilt, would of necessity govern cases 
like Niboyet v. Niboyet, for example, if they were to 
arise in Scotland. ‘That is not a question which your 
lordships have now to determine, and it is not desira- 
ble that you should go beyond the case which you have 
to determine; but this I will say, without going 
through the authorities, or all the cases which have 
been cited, that when they are carefully examined you 
find that the current of the best authority which per- 
vades them isin favor of regarding and not disregard- 
ing international principles upon this subject, when 
you do not find the positive law of the country where 
the forum is in conflict with those principles, unless 
Me Carthy v. De Caix may be considered to be an ex- 
ception. The present decision in the Court of Appeal 
is in accordance with international law and with the 
whole stream of sound authority, including Lord Lynd- 
hurst, Lord Brougham himself (though no doubt from 
the view which he took of Lolley’s case he nat infre- 
quently contended against it in terms which your 
Lordships probably would not unreservedly adopt), 
Lord St. Leonards, Lord Westbury, Lord Cranworth, 
Lord Chelmsford and Lord Kingsdown, all of whom 
concur. I have no hesitation in saying, that from the 
passages which have been read from the judgments of 
each and every one of those noble and learned Lords, 
I should confidently infer, that if the present case had 
been argued before all or any one of them, they would 
have concurred in the judgment which I now move 
your lordships to pronounce, which is, that the 
present appeal dismissed with costs. 

Lord BLAcKBURN.—My Lords: I am entirely of the 
same opinion. I agree in almost everything that has 
been said, and I should hardly consider it necessary to 
add any thing if it were not that I wish to point out 
that the only question that we have to decide at 
present is that in this case the divorce was good, that 
the court in Scotland had, under the circumstances of 
this case, the proper power to divorce, and that that 
divorce put an end to the marriage. Several cases were 
cited and arguments used for the purpose of showing 
that in some cases a divorce might not have been good 
where there was not so much ground for it as there is 
here. That I apprehend we have not to consider. It 
is no objection to this being a good divorce and put- 
ting an end to the marriage in this case to say that 
there might be cases in which the facts do not go so 
far, and in which a divorce might not be good accord- 
ing to some of the decisions. That would not at all 
affect the present decision, which is, that in the present 
case there is enough todo it. Let us now see what 
the present case is. A Scotchman domiciled in Scot- 
land, and being to all intents and purposes a Scotch- 
man, comes to England and there marries an English 
wife. She was an Englishwoman up to the momeet of 
her marriage. The marriage took place in England 
according to the forms of English law, and from the 
moment of her marriage she became a domiciled 
Scotchwoman, just as her husband was a domiciled 
Scotchman. There was nothing whatever to change 
that domicil; and whilst they were both in Scotland 
there was a divorce by a Scotch court from the mar- 
riage, a dissolution a vinculo matrimonii on the par- 
ticular ground of an offense committed in Scotland. 
Now the question is, is that divorce good in England? 
Is it according to English law that a dissolution of mar- 
riage by a Scotch court under those circumstances is a 
good dissolution of marriage in England? Whether it 
would have been good in Scotland or not would not 
have been the same question. I can easily suppose 
that there might be good divorces in Scotland that 
would not be good in England. Seeing that there 
was this complete domicil, which almost every writer 
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and speaker upon the subject has regarded as certainly 
the most important element in considering what the 
status of married people and the status of those di- 
vorced from a marriage is, this was in its origin a 
Scotch domicil from the very beginning. The only 
ground upon which it has been said that a Scotch 
court could not divorce the parties was that the actual 
marriage contract was made in England. I do not 
myself see why, upon any principle, that should make 
any difference. What was urged, was that there was 
authority for that proposition, and for that purpose 
Lolley'’s case, Russ. & Ry. 257, was cited. Now Lord 
Brougham did more than once cite and act upon 
Lolley’s case, as though he had understood it as going 
to the full extent of what I have just said, that the 
fact that a marriage was contracted locally in Eng- 
land made it an English marriage, and therefore in- 
dissoluble by any foreign court on the ground of 
adultery or any thing else. Lord Brougham appears 
to have thought that that was the decision in Lolley’s 
case, but I think that that was not the decision. When 
you look at the facts in Lolley’s case they are clear. 
An English husband married an English wife in Eng- 
land; he was a domiciled Englishman, she was a domi- 
ciled Englishwoman. They continued to be domiciled 
Englishman and Englishwoman down to the moment 
when going into Scotland fora temporary purpose; he 
committed adultery there, and she therefore caused 
him to be divorced in a Scotch court. Now in that 
state of facts the point which was decided by the 
twelve judges upon the point being brought forward 
was this: They say they could not and would not in- 
quire into whether there was fraud or not, because if 
there had been any fraud it ought to have been left to 
a jury to find it, and that the fraud was not left to a 
jury; but they did find upon the very point that 
was brought before them, and which they had before 
them, that there was an English domicil throughout 
the whole period of the case; and when they decided 
that an “‘ English marriage,” which I think was the 
phrase that was used, was indissoluble by a foreign 
court, I think they meant an English marriage under 
these circumstances and in this way, namely, one 
where the domicil was English from the beginning to 
the end of the transaction. Lord Brougham certainly 
did not understand it so, and more than once in his 
anger against Lolley’s case he was inclined to main- 
tain that Lolley’s case was decided upon the ground of 
the contract being English, and to drive it to absurd 
results, a reductio ad absurdum, to show that Lolley’s 
case as he understood it was wrong, and could not 
possibly be right. But there is no case that [am aware 
of which says that Lolley’s case, asI have just put it, is 
not right. There is no case, which either in Scotland 
or in this country, decides finally that even in Scotland 
a divorce under such circumstances as those of Lolley’s 
case would not be good. Whether upon the authori- 
ties it might not be decided hereafter (it has not yet 
been decided) that a divorce in Scotland in such cir- 
cumstances as those of Lolley’s case would now be 
valid even by Scotch law, is a point which does not 
arise in the present case, and one upon which I wish to 
express no opinion either one way or the other. As- 
suming that in Lolley’s case the divorce would be good 
in Scotland, it would be, to my mind, a very uncom- 
fortable result that it should be good in Scotland and 
bad in England; but it does not tomy mind prove at 
all that this case was not rightly decided. We have 
not even to consider whether or not a divorce under 
the circumstances of Lolley’s case would in England 
be bad, but whether a divorce under the circumstances 
of this case would be bad because it might have been 
shown to have been void in Lolley’s case under the 
circumstances of that case. The validity of the di- 
vorce in Lolley’s case is not the question which is now 





at all before your Lordships. Several of the other 
cases which were cited, such as the case of Niboyet v. 
Niboyet, 4 P. Div. 1; 39 L. T. Rep. (N. 8.) 486, would 
only, I think, at the utmost go to this, that there may 
be grounds (I do not inquire whether they would be 
good or bad grounds) for saying that a divorce may be 
good and valid, and ought of course to be valid in every 
country, if it is valid in the country where it is pro- 
nounced under circumstances that go the length of 
these. There was a difference of opinion in that case, 
and I wish to express no opinion upon it one way or 
the other; but supposing it were valid, going even 
further than this case, how can that be an authority 
for saying that it is not valid when the circumstances 
only go as faras they do here? NowTI need not re- 
peat what has been said with regard to Lord 
Brougham’s expressions. [can only say, that weigh- 
ing them, not as authorities binding upon me, but 
merely as expressions of Lord Brougham’s opinion, his 
reasoning in the cases which have been cited does not 
carry much weight or influence in my mind, and 
the authority of Blackburn, L. C., certainly 
seems to me to decide exactly the contrary. It 
appears to me that he was quite right in his decision 
upon the facts before him, and he gives very good 
grounds forit. I think his decision isin conformity 
with all that has been thrown out by various judges 
at different times. Without going furtherthan that, 
and without entering into the question and saying 
whether a bona fide change of a domicile which was 
originally English would affect the question or not, I 
say that it seems tome that there is no authority ex- 
cept Lord Brougham’s against the proper doctrine 
which is now laid down by the court below in the 
present case, but that there is every authority, except 
Lord Brougham’s, going the other way. I must ob- 
serve one thing further. I should have said it, per- 
haps a little earlier. [think when you come to look 
at the expressions, which in a case decided immed- 
iately after Lolley’s case, namely, Tovey v. Lindsay, 1 
Dow. 117, Lord Eldon used with reference to Lolley’s 
case, you find, that although Lord Brougham had 
given a report of that case in which he said that it was 
held that a marriage was indissoluble in Scotland 
when contracted in England, Lord Eldon, before he 
came to deliver judgment, saw that the decision in 
Lolley’e case was, that it was indissoluble when it was 
an English domiciled marriage ab initio down to the 
time of the divorce. Allthat was done in that case 
was to send the cause back again to Scotland 
in order that the Scotch courts might consider 
with great care before they decided that they had 
the power to divorce under circumstances which raised 
such a question asthat. It appears that the party died 
shortly afterward, and it was not decided then, and I 
do not think it was ever finally decided by the Scotch 
courts; at all events, Ido not think it would be proper 
now for your Lordships to form the opinion that that 
question was decided. I think that all that should be 
decided here is this, that upon such facts as are here 
stated, the Scotch court had power to direct a divorce 
which should be valid everywhere. 

Lord Watson.—My Lords: Iam of the same opin- 
ion. In this case it is very clear to my mind, and it 
has not been disputed by the appellant, that accord- 
ing to the decisions of this House in Scotch appeals, 
the Court of Session had, according to the law of 
Scotland, jurisdiction to pronounce a sentence of di- 
vorce between these parties in December,1863; but the 
question whichis raised for determination is this, 
whether that decree must be respected by the courts 
of England, or whether it must be set aside as an in- 
valid decree because it dissolves an English marriage. 
Now I must confess that to my mind it would be con- 
trary to the plainest principles of international private 
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law, as expounded in a long series of decisions in this 
House by noble and learned lords of the highest judi- 
cial eminence, from the case of Warrender v. War- 
render, 2 Cl. & F. 488; 9 Bli. (N. 8.) 89, in 1835 down to 
the case of Shuw v. Gould, L. Rep. 3H. of L. 55; 18 L. 
T. Rep. (N. 8.) 833, in 1868, to give effect to the con- 
tention which has been addressed to your Lordships 
on behalf of the appellant. But then it is said that 
those principles do not admit of application to the 
present case, because the question fails to be decided, 
not upon general principles of international law, but 
upon acertain principle which is peculiar to the law 
of England; and that principle, when explained by 
the learned counsel for the appellant is neither more 
nor less than this; that in a case where a marriage 
takes placein England between a foreigner and an 
inglish lady, the law of England regards the place of 
celebration as determining the status of the spouses, 
as fixing within England the jurisdiction, and the 
only jurisdiction to dissolve the marriage, and alter 
the status of the parties from that of married to that 
of single persons. For that proposition no authority 
has been cited either concurrent with, or subsequent 
to, the long series of decisions to which I have already 
adverted. But it is said that it was so settled in Lol- 
ley’s case, Russ. & R. 237, approved of in Tovey v. 
Lindsay, 1 Dow. 117, and followed in McCarthy v. 
De Cuix, 2 Russ. & My. 614. Iagree with every word 
that has fallen from your Lordships in regard to what 
was decided in Lolley’s case. I think it is bya mere 
play upon words that the appellant’s counsel has even 
had a show of plausibility in support of his argument 
here by using the words *‘ English marriage’? which 
are capable of two very different meanings, either as 
signifying the substance of the contract or union be- 
tween the parties out of which their rights as spouses 
arise, or as signifying the mere place of celebration. I 
cannot think, that in remitting the case of Tovey v. 
Lindsay, Lord Eldon had in view that it meant merely 
the place of celebration of the marriage. It is very 
remarkable, if that opinion was in his Lordship’s 
mind, that he should have remitted the case to the 
Court of Session to consider, not whether the court in 
Scotland had power to dissolve a marriage celebrated 
in England, but to consider whether their judgment 
was well founded in respect of the domicil of the 
parties. The only difficulty or doubt upon which the 
case was remitted was this, that it appeared to the 
noble and learned lord that there was great room for 
difference of opinion as to the fact of the pursuer be- 
ing domiciled in Scotland at the time. Heasked the 
judges in Scotland to consider that point, whether he 
was not domiciled really in Durham, and not in Seot- 
land, as they had assumed in their judgment; and in 
the event of their coming to that conclusion in point 
of fact he remitted it to them with directions carefully 
to consider the law upouthe point. Then so far as 
regards the case of McCarthy v. De Caix, I think that 
there are considerations arising upon the face of that 
judgment which render it of little valueas an author- 
ity; and even if it had been a decision more in point 
than it seems to me to be, I should not have been in- 
clined to follow it in the face of those very weighty 
observations which have been made by judges, as I 
have already said, entitled to the highest respect, in 
subsequent cases. I can only say that throughout the 
argument in this case I have felt very little doubt as 
to the result at which your Lordships ought to arrive, 
because from beginning to end of that argument it 
has been a struggle to represent that the words 
‘“‘English marriage’’ were used throughout these 
cases, or the more important of them by the judges 
who used the expression, to designate mere celebra- 
tion. 

Order appealed from affirmed, and appeal dismissed 
without costs. 





EQUITABLE DEFENSE TO PROMISSORY NOTE 
BY ACCOMMODATION MAKER. 
NEW JERSEY SUPREME COURT, FEBRUARY TERM, 
1883. 


ANTHONY V. FRITTS.* 

In a suit at law against two makers of a promissory note, one 
of them cannot set up as a defense that he was known to 
the payee to be an accommodation meker, and that the 
payee bound himself by legal contract to the other maker 
to give him time for payment. 

In such case a mere equity arises and the remedy is in chan- 
cery. 

‘UIT upon the following promissory note, viz. : 

WJ ** $1,000. 

**On or before the 1st day of April, 1873, we, or either 
of us, promise to pay James W. Anthony, or bearer, 
the sum of one thousand dollars, with interest from 
date, without defalcation or discount, for value re- 
ceived. 

“* April 3d, 1872. 

“WILLIAM CRATER, 
“A. 8S. BANGHART, 
“JosePpH B. Fritts.” 

Interest had been paid up on the note to the first of 
April, 1878, by one of the makers, William Crater. The 
suit was brought on the 12th of November, 1879. 

The defendant, under plea and notice, proved that 
on the Ist of April, 1878, the plaintiff induced the said 
Crater to give him a mortgage as collateral security, 
agreeing in consideration thereof to extend the time of 
the payment of the said note. He further proved that 
he and Banghart were accommodation makers of the 
note, and that such circumstance was known to the 
plaintiff. 

A verdict was taken for the plaintiff, subject to the 
opinion of this court on the law arising out of the fore- 
going facts. 


Oscar Jeffery, for plaintiff. 
Martin Wyckoff, for defendant. 


Beastey, C. J. The problem to be solved in this 
case is whether a person who has contracted as a prin- 
cipal, but who is known to be a surety, can, at law, 
claim any of the privileges belonging to the latterchar- 
acter. The subject may be said to belong to the vexed 
questions of the law, for the decisions relating to the 
matter are much iu conflict. It is said in the text- 
books, and the observation appears to be justifiable, 
that the weight of American authority is in favor of 
the admissibility of the defense interposed in this case; 
but this doctrine is, I think, in the main, the product 
of the union of the legal and equitable systems so gen- 
erally prevailing in this country, and it is opposed not 
only to correct theory, but to a series of judgments in 
the English courts. The following are decisions of this 
latter kind: Strong v. Foster, 17 C. B. 201; Manley v. 
Boycot, 2 El. & B. 46; Pooley v. Harradine, 7 id. 
431; Greenough v. McClelland, 2 El. & El. 424, 428; 
Fentum v. Pocock, 5 Taunt. 192; Price v. Edmunds, 10 
B. & C. 578. 

These judgments appear to have been deduced from 
the following principles: that the circumstance of 
suretyship is, in this class of cases, in no respect an in- 
gredient of the contract which is in suit; that the un- 
dertaking of the party is that of a principal promisor, 
and that he cannot claim that by reason of any stipu- 
lation, either express or implied, he has a right to be 
treated in any other capacity ; and that when he insists 
on being discharged from his undertaking, on the 
ground that time has been given to a copromisor, he, 
in effect, is asking that such undertaking may be 


*To appear in 16 Vroom’s (45 N. J. Law) Reports. 
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treated in this respect as one of suretyship, which is 
contrary to its nature. It will be observed that this 
theory has nothing to do with the question which is so 
much discussed in the cases on this subject in the 
courts of this country, whether or not the testimony 
showing that in point of fact the party was a surety, 
although he did not contract as such, is admissible, for 
the conclusion arrived at proceeds from the hypothesis 
that accepting the incident of suretyship, such inci- 
dent, as it does not qualify the contract, has no effect 
whatever in a cuurt of common law. And it is also to 
be remembered that in this line of thought there is no 
denial that when a person contracts as surety he can 
defend himself, in such respects as are now involved, 
equally in a legal as in an equitable tribunal; the dis- 
tinction being that in the former forum he cannot re- 
quire the promisee to regard him, in any aspect, as 
only collaterally liable, having bound himself as a pri- 
mary debtor. If this defendant had bound himself in 
this instance as a surety, the extension of time for the 
payment of the note given on a legal consideration to 
the principal debtor, would, either at law or in equity, 
have worked his exoneration from all liability; but 
having stipulated unconditionally for the payment of 
this money, as he cannot interpolate into his engage- 
ment any terms tending to his protection, it does not 
seem practicable for him to do more than to assert that 
the conduct of the plaintiff in disregarding his status 
of surety, of which he was informed, was inequitable- 
And this is in truth to place the subject on its legal 
footing. The plaintiff had knowledge that the defend- 
ant was an accommodation maker; but he did not 
deal with him as such surety. If he had been asked to 
do so, it is quite likely he would have refused to accept 
so irregular and imperfect an undertaking. What he 
did was to take from him a direct promise to pay this 
money at a given date. This contract being, as re- 
spects the defendant, of primary obligation, cannot be 
converted into one of secondary obligation; but nev- 
ertheless, in the view of a court of equity, it was not 
conscionable for the plaintiff to increase the hardship 
of the defendant’s position, as in point of fact he was 
the surety of the principal debtor. But this right of 
the surety to have his status respected does not pertain 
to his contract, as an implied incident, but is a mere 
equity, which it is irregular to enforce in a court of 
common law, so long as it is important to preserve the 
distinction between the procedures of a legal and those 
of an equitable forum. 

This discrimination has been accurately defined in 
some of the English decisions above cited. In the case 
of Hollier v. Eyre, 9 Cl. & Fin. 1, 45, Lord Cottenham 
very clearly declares the grounds on which courts of 
equity, in matters of this nature, base their action. 
His statement is this: ** But although all the grantors 
were principals as between them and the grantees, yet 
as between themselvessome of them might be sureties 
for others; and if it was established that such was the 
case as between the plaintiffs and Lynch, and that the 
grantee knew that such was the case, they might by 
their dealings with Lynch have raised an equity in 
favor of the plaintiff, entitling him to the protection of 
a court of equity against the legal consequences of the 
instruments he joined in executing. This distinction 
is perfectly well settled and is the ground of many of 
the decisions.”” And with equal emphasis with respect 
to the equitable foundation of this practice on this 
subject, Lord Justice Turner, in Davies v. Stainbank, 
6 De G., M. & G. 679, says: ‘‘ This court, as I apprehend, 
has at all times exercised jurisdiction in cases of this 
nature. It is, in the eye of this court, a fraud in a 


creditor to proceed to law against a surety, after he has 
agreed with the principal debtor tu enlarge the time 
for payment of the debt; and this court relieves against 
the fraud.” 





Such is the equitable doctrine, and such are the 
grounds of that doctrine; a court of equity intervenes 
in such cases, not by way of enforcing a contract, but 
as in many similar cases, for the prevention of uncon- 
sciouable conduct, against which there is no legal pro- 
tection. And even considered in this light, it has been 
scrupled whether there is any reasonable foundation 
for the practice, for in a recent case, Greenough v. Mc- 
Clelland, above cited, we find that Mr. Justice Wil- 
liams, referring to the subject, thus criticises the in- 
tervention of chancery in such cases. He says: “A 
common-law lawyer might feel difficulties in the way 
of arriving at such a doctrine. He might consider 
that there is nothing illegal in an agreement by one 
who is in reality a surety, to forego his rights as a 
surety and submit to all the liabilities of a principal; 
and that a party to a written instrument who on the 
face of it contracts as a principal, thereby enters into 
such an agreement. I[ may say, for myself, without 
disrespect to the courts of equity, that I do not under- 
stand why they should have disregarded such consid- 
erations.’’ It may therefore, I think, be safely said 
that the situation in question gives rise at best to noth- 
ing but an equity, and that such equity is of a class 
that is not recognized by courts of law. 

This subject was.considered and placed upon the foot- 
ing above indicated by the Queen’s Bench in the case 
of Pooley v. Harradine, 7 El. & B. 430. The action was 
on promissory notes and the plea was on equitable 
grounds, by force of the act to the effect, that the de- 
fendant made the notes jointly with one J., for J.’s 
accommodation and as surety for J.; aud that the 
notes were delivered to plaintiff and taken by him on 
an agreement between them that defendant should be 
liable as surety only, and with notice that he was surety 
only ; and that afterward the plaintiff, without de- 
fendant’s consent, gave time to J., and but for which 
he might have obtained payment. On demurrer, this 
plea was held good, the court saying that although the 
written contract contained in the note could not be 
varied by parol, so as to introduce a stipulation that 
the defendant was to be regarded as only collaterally 
bound yet, nevertheless an equity arose from the re- 
lation of surety and principal between the defendant 
and J., and notice thereof to the plaintiff, and that such 
equity by force of the statute could be set up as 
a defense at law, though formerly it was available only 
in chancery. The doctrine of this case was approved 
of and followed in the Exchequer in Greenough v. Mc- 
Clelland, which has been already referred to. And 
that, I apprehend, is the inevitable result of correct 
reasoning on legal principles, when the question arises 
in a jurisdiction in which the legal and the equitable 
systems have been preserved in separate forms. 

And in the light of this view, if the American cases 
are critically examined, the great bulk of them cannot 
be regarded as adverse authorities: The result in 
some of the cases was influenced by statutory pro- 
visions, and in others by the circumstance that the 
methods of chancery were, in such jurisdictions, inter- 
fused with the practice of the common-law courts. In 
Massachusetts and in Pennsylvania this defense was 
admitted avowedly on this ground. Inthe State of 
New York, notwithstanding some earlier intimations 
from the bench to the contrary, as late as the year 
1872, it was decided by the Supreme Court that the 
equity in question was not cognizable at law. Camp- 
bell v. Tate, 7 Lans. 370; Benjamin v. Arnold, 2 Hun, 
447; and finally in Hubbard v. Gurney, 64 N. Y. 460, 
the Court of Appeals followed the English rule and 
declared the defense admissible on equitable grounds, 
the Code having authorized that mode of proceed- 
ing. 

In this State, although the precise question has not 
been decided by the courts, the judicial intimations, 
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when this point has incidentally been considered, are 
adverse to admission of this defense ina suit at law. 
In Paulin v. Keaighn, 3 Dutcher, 503, Chief Justice 
Whelpley refers to this doctrine, and with entire 
distinctness recognized it as the settled rule of the 
law. Touching the defense by a surety who had con- 
tracted as a principal debtor, of an agreement to ex- 
tend the time of payment, he says: ‘ There is an ob- 
vious propriety in excluding the evidence at law, in 
an action upon the contract brought by the creditor. 
By the form of the instrument they agreed to be 
bound to him as principals; the action is to enforce 
the instrumentin the shape the parties put it.” 
Equally clear is the acceptance of the rule in Pintard 
vy. Davis, Spenc. 206; S. C., 1 Zab. 632. 

With respect to the second ground of defense sup- 
posed to arise by force of the statute of limitations, I 
cannot perceive the force of such contention. There 
were annual payments of interest upon this note up 
to the date of the suit; such payments by one of the 
joint makers have always been held to keep alive and 
renew the ground of action as against all the parties 
to the contract. Merritt v. Day, 9 Vroom, 32. And 
the legal force of such payments has been preserved 


by the express language of the present act. Rev., p. 
595, § 10. 
The plaintiff must have judgment. 
See eee 
WISCONSIN SUPREME COURT ABSTRACT. 





EMINENT DOMAIN—PUBLIC USE—DRAIN FOR HIGH- 
WAY--PAYMENT OF COMPENSATION.—(1) The taking 
of land for a ditch to drain a public highway isa tak- 
ing for public use, and eminent domain proceedings 
can be instituted therefor. In Norton v. Peck, 3 
Wis. 723, Whiton, C. J., said: ‘‘There can be no 
doubt that land taken and used for a common high- 
way is taken for a public use. The proposition we 
deem so clear that no argumentis required to prove 
it.’ The mere fact that the land taken for the drain 
in question was outside of the limits of the highway 
sought to be improved did not prevent its being taken 
for a public use if such was the result of the taking. 
The right to obtain materials outside of the limits of 
the highway to construct or repair the same, upon 
making compensation, we apprehend would not be 
questioned on the ground that it was not fora public 
use. There can be no essential difference in principle 
from going outside to obtain such material to be used 
upon the highway, and going outside to construct 
drains to draw,water from the highway. The distance 
from the highway to the place where the lands of the 
plaintiffs were excavated may raise a doubt as to the 
necessity of such entry; but as indicated, the right to 
so take is by the statute made dependent upon the 
necessity. The question recurs however, is the neces- 
sity to be determined by the court or the Legislature, 
and if the latter, then may they delegate such right to 
the town supervisors or overseer of highways? In 
Pittsburgh v. Scott, 1 Penn. St. 314, it was observed 
by the court “thatthe right of eminent domain or 
inherent sovereign power gives the Legislature the 
control of private property for public use. * * * As 
ageneralrule it restsin the wisdom of the Legisla- 
ture to determine what is a public use, and also the 
necessity of taking the property of an individual for 
that purpose. * * * The right of eminent domain, 
as has been repeatedly held, may be exercised by the 
government through its immediate officers or agents, 
or indirectly through the medium of corporate bodies 
or private individuals.”’ It is therein effect conceded 
however that courts may interfere where it clearly 
appears that the right has been abused by the Legisla- 





ture in authorizing the taking for a private use instead 
of a public use. In Talbot v. Hudson, 16 Gray, 407, it 
was held that *‘the determination of the Legislature 
is not conclusive that a purpose for which it directs 
private property to be taken is a public use, but is 
conclusive if the use is public, that a necessity exists 
which requires the property to bé taken. In Williams 
v. School District, 33 Vt. 271, it was held in effect that 
the taking of land for a school-house was for a public 
use, and that the quantity of land allowed to be taken 
was not limited to the mere site of the school-house, 
but included;such adjacent land for the purpose of a 
yard, etc., asthe selectmen or commissioners might 
think requisite. Astothe necessity of such taking, 
it was there said by Poland, J., for the court, ‘*‘ that 
where the use is a public one, it rests wholly with the 
Legislature to say whether sufficient necessity exists 
to justify granting the power to take private property 
therefor, and that courts will not interfere with their 
discretion, at least, not unless the entire absence of 
any necessity is shown.’’ Page 280. In Beekman v. 
Saratoga R. Co., 3 Paige, 73, Chancellor Walworth 
said: ‘* But if the public interest can bein any way 
promoted by the taking of private property, it must 
rest in the wisdom of the Legislafure to determine 
whether the benefit to the public will be of sufficient 
importance to render it expedient for them to exercise 
the right of eminent domain, and to authorize an in- 
terference with the private rights of individuals for 
that purpose.’’ See Matter of Ryers, 72 N. Y. 8, under 
asimiloract. (2) If the owner of land taken can by a 
method provided by statute resort to taxable prop- 
erty of a town for damages sustained,he receives com- 
pensation within the meaning of the Constitution. It 
has been frequently held in New York, in effect, that 
where an individual’s land is taken for a public high- 
way, such individual obtains the just compensation to 
which he is entitled, on being provided with a sure 
and legal remedy for its collection; and that it is not 
essential that the amount of such compensation should 
be actually paid or ascertaifled before the land is 
taken or appropriated. Chapman vy. Gates, 54 N. Y. 
143. The same rule has been sanctioned in other 
States. Pittsburgh v. Scott; Mercer v. McWilliams, 1 
Wright (Ohio), 132; Shearers v. Commissioners, 13 
Kan. 145; Jackson v. Main, 4 Litt. 322. Smeaton v.Mar- 
tin. Opinion by Cassoday, J. 

[Decided April 4, 1883.] 


SPECIFIC PERFORMANCE—VERBAL AGREEMENT TO 
EXECUTE WRITTEN LEASE—EQUITABLE ACTION.—De- 
fendants agreed to hire premises from plaiutiff if she 
would make improvements in the building, for five 
years. This was in 1878, on the first of May of which 
year defendants went into possession, plaintiff having 
made the improvement. They refused to execute the 
lease, but paid rent according to the stipulated price 
until May 1, 1880, when they quit possession. On the 
18th of May plaintiff commenced an action for specific 
performance. Held, that plaintiff was not guilty of 
laches which would defeat his action. In Sharp v. 
Milligan, 22 Beav. 606, decided in 1856, a firm cousist- 
ing of two Milligans and Jowett made a parol agree- 
ment with Sharp, the owner, for the lease of a mill 
and factory, for the purposes of their business, for 21 
years, determinable at the end of 10 years. This was 
in 1841. In 1843 Jowett signed an agreement with 
Sharp in the name of the firm for such lease, by which 
agreement the firm was held bound. ‘The partnership 
was dissolved in 1847, and Jowett retained possession 
of the premises and paid the rent until November, 
1854, but neglected to pay the rent which became due 
in May, 1855, and became bankrupt in the same month. 
On the dissolution of the partnership the Milligans 
notified Sharp that they were no longer his tenants. 
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Action for specific performance of the agreement of 
1843 was commenced in July, 1855, and specific per- 
formance thereof by all of the former partners was 
decreed. After stating and affirming the rule that a 
person must come speedily for specific performance, 
or not at all, and distinguishing the case from those 
cases in which this mule had been applied (in which 
cases it is said the contracts had not for along period 
been acted on at all), Sir John Romilly, the master of 
the rolls, proceeded as follows: ‘‘It appears to me 
extremely difficult to apply that principle to this case. 
Suppose the simple case of a landlord entering intoa 
contract to let a farm or a mill to atenant for21 years, 
and they proceed upon this footing. The tenant takes 
possession and pays the rent annually, from year to 
year, for a period equal to that which has taken place 
onthe present occasion, which, I think, amounts to 
something like 13 or l4 years, and then the tenant 
refuses to pay any more. It is obvious, on that simple 
statement of the case, that the landlord then coming 
for specific performance of the contract—that is, to 
enforce the execution of the lease, could not be said to 
have been sleeping ypon his rights for 13 years, because 
the parties have been relying upon their equitable 
rights, without thinking it necessary to have their 
legul rights perfected. Is this a case of that descrip- 
tion or not? If it is, then the memorandum of agree- 
ment has been acted upon until the year 1854, when 
Mr. Jowett became a bankrupt, and it is only from 
that time that any delay can be imputed to the plaint- 
iff; but after that time the bill is filed within two 
months of the first arrear in the payment of rent. 
The rent was very regularly paid up to that time, and 
it was quite sufficient for the lessor, if one of the les- 
sees in possession paid the rent. He might well say, I 
do not wish to put you tothe expense of a lease, pro- 
vided the rent is paid during the whole of the time. I 
see nothing to make it necessary for the landlord to 
come for the execution of the lease until the rent 
ceased to be paid.” Shepheard vy. Walker, 33 L. T. 
Rep. (N. 8.) 47, decided by Vice Chancellor Bacon in 
1875, is still a stronger case for the plaintiff. The 
head-notes, which sufficiently state the case and the 
points decided, are as follows: ‘In 1857 A. agreed to 
grant L., in consideration of a premium of £600,a 
lease of a messuage for a term of 31 years at the yearly 
rent of £100, the premium to be paid on the day fixed 
for completion, and if from any cause whatever the 
lease was not completed on the day fixed, B. was to 
pay interest on the premium until completion. B. 
was then in possession of the messuage under an ex- 
piring lease granted in 1826 for 31 years, at the rent of 
£100. A draft of the new lease was sent to B., who 
never returned it, or in any way signified his approval 
of it; nor did he pay the premium or any interest. 
He however continued in possession of the premises, 
and paid A. the yearly rent of £100 down to the 
twenty-fifth March, 1866. A. died in 1871 without 
having required B. to complete the lease, and without 
having even demanded payment of the premium or 
any interest. On a bill filed by A.’s executor for 
specific performance of the agreement, held, that there 
had been no laches or abandonmeut of the agreement 
on the part of A., and that B. was bound to complete 
the lease, and to pay the premiums, together with 
interest thereon from the day fixed for completion.” 
In all essential particulars the above cases are strik- 
ingly like the present case, with this difference 
perhaps; that there the circumstances upon which 
the claim of laches was based were stronger against 
the plaintiff than they are here. In this case the rent 
was paid to May 1, 1880, and none was due when the 
action was commenced. The reasoning of those 
cases, and the results reached by the court, commend 
themselves to our judgment. We do not discover 





that the doctrine of the above cases has been ques- 
tioned or doubted, either in England or this country. 
Shepheard v. Walker, supra, is referred to and dis- 
tinguished in Davenport v. Walker, 34 L. T. Rep. (N. 
S.) 168, and in Powis v. Lord Dynevor, 35 id. 940, in 
both of which specific performance was denied. The 
difference is stated to be that in Shepheard v. Walker 
the landlord was enforcing an agreement on a tenant 
who (as here) had the means of fulfilling it in his own 
hands, and it was the tenant’s own fault that he neg- 
lected to do so, while in the cases there under consid- 
eration the facts were otherwise. See also Rankin vy. 
Lay,2 De G., F. & J. 65. Seaman v. Aschermann. 
Opinion by Lyon, J. 

{Decided May 31, 1883.] 


—— 


RECENT ENGLISH DECISIONS. 





MARITIME LAW—LIMITATION OF LIABILITY—MASTER 
PART OWNER.—In an action by ship owners to limit 
their liability in respect of a collision with their vessel, 
and where it appeared that the master, who was on 
board at the time of the collision, was a part owner, 
and the collision occurred without the negligence or 
privity of the remainder of the owners, they have a 
right to have their liability limited, with a reservation 
of any right of action there may be against the matter 
personally in respect of his negligence. Prob. Div., 
July 11, 1882. Zhe Cricket (48 L. T. Rep. [N. S.J, 535. 


——_>__—_ 


FINANCIAL LAW. 


NEGOTIABLE INSTRUMENT—MISUSE BY MAKER NOT 
DEFENSE TO SURETY.—A maker of a note which was 
signed by other accommodation makers for the purpose 
of a certain use, used the note for a purpose not in- 
tended. Held, that the accommodation makers were 
liable. The mere fact that a note was intended to be 
discounted at a particular bank, will not prevent the 
party for whose benefit it was given from making 
other use of it. 2 Pars. Notes & Bills, 28; Bank of 
Rutland y. Buck, 5 Wend. 66; Mohawk Bauk v. Corey, 
1 Hill, 513; Grandin v. Le Roy, 2 Paige, 509. Nebraska 
Sup. Ct., May 22, 1883. Morris v. Morton. Opinion by 
Maxwell, J. 


CORRESPONDENCE. 


PRINTERS’ Frees ror LEGAL NOTICEs. 
Editor of the Albany Law Journal: 


I have a small grievance I would like to air in your 
columns. I took an order to publish a summons in 
the Register and Zruth. Publication was made as 
directed. The Register charged $9.75, Truth charged 
$36.00, refusing to take less, saying its regular rate 
would make the charge $72.00. It seems one must 
pay whatever is demanded, as section 3293 does not 
cover the case. Could a remedy be had by making 
the order to publish, provided the paper named will 
publish at legal rates, if not, then ina paper that will 
so publish. Judges may refuse to make such an order, 
and perhaps the only remedy is to amend the law, to 
make it apply to such a case.’ 

JOHN TOWNSHEND. 

New York, Sept. 6, 1883, 
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1883. 
CURRENT TOPICS. 
HERE is a slight tone of peevishness in the 
comments of our English contemporaries on 
Lord Coleridge’s visit to this country. The Solicitors 
Journal says: ‘‘Lord Coleridge and his judicial 
fellow-travellers have reached New York in safety, 
and their ‘ vacation business’ in the shape of ban- 
quets and receptions has by this time commenced, 
We trust that their lordships will be able to establish 
a judicial ‘ privilege ’ against the interrogatories of 
the inevitable American ‘interviewer.’ Up to the 
present the only item of personal intelligence tele- 
graphed is that the Lord Chief Justice attended 
Divine service at New York last week and occupied 
the pew of a millionaire.” The irreverent Pump 
Court says, ‘‘ There is no foundation for the rumor 
that the Chief, as soon he landed in America, 
went to see Jumbo, another illustrious immigrant 
from England’s shores,” and Law Notes 
says: ‘*The only fear is that too much will be 
attempted, and what would otherwise be a pleasure 
will become a burden.” Our Canadian friends are 
in a ‘state of mind” because his lordship cannot 
find time to visit the Dominion, after all the festive 
preparation made for him. The Canadian Law 
‘*There is nothing left to be done 
now but to put on the best face and pay the bills. 
The only men who can really look back on their 
committee labor without regret are the wine com- 
mittee, the members of which met with regularity, 
frequency, and hilarity, and seemed to have great 
difficulty in making their selections.” The Canada 
Law Journal says: ‘‘We join our regrets at the 
course things have taken, as it deprives our bar of 
the opportunity of showing our respect in the way 
intended to one who occupies so eminent a position 
as that of Lord Chief Justice of England. The 
thanks of the profession are due to the committees 
who took so much trouble to perfect the necessary 
arrangements for the visit which his lordship fixed 
for the 12th instant. We trust that when nexta 
Chief Justice of England comes to this Continent he 
will not allow any thing to stand in the way of his 
visiting one of the most important and not the least 
loyal portions of Her Majesty’s Dominions.’’ And 
a correspondent of the Journal says: ‘‘I suppose 
he has gone on the principle, ‘if you can’t take a 
liberty with a friend, with whom can you?’ and 
that therefore this liberty is taken as a compliment.” 
The same gentleman continues: ‘‘It would seem 
not to be the fault of the New York Bar. It is 
reported, moreover, that these gentlemen are pay- 
ing all Lord Coleridge’s expenses. There is a good 


as 


Gibson's 


Times says: 


deal in this that grates on my old fashioned nerves. 
Everything being ready however for the banquet, I 
would suggest that as the great services of most of 
the recently appointed Queen’s Counsel, both to the 
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profession and their country, have not yet been fully 
recognized, it would be a graceful act to tender to 
them, ere the vegetables become cold, the dinner 
which was prepared for the Chief Justice.’’ The 
probability is that his lordship has found ‘‘the 
States’? a much larger country—(modesty prohibits 
our saying, amuch more interesting) —than he had 
expected, and therefore he is obliged to omit a tour 
through the Queen’s provinces, He has no doubt 
of their loyalty and good will, but he is just now 
engaged in getting acquainted with the “ Ameri- 
cans.” His position in respect to the Canadas is 
like that of the prodigal’s father toward the elder 
But if our good neighbors at the north find 
any embarrassment about getting that banquet 
eaten, we think our State Bar Association would 
strain a point and send a delegation to help them, 
just to show that they have no feeling on the 
subject. There is nothing in that part of the matter 
that ‘‘ grates on our old fashioned nerves.” 


son, 


Meantime Lord Coleridge is having a good time 
with us. His lordship is an accomplished classical 
scholar and has widely travelled in the classic 
climes; but he ought to be instructed that there is 
no territory on the face of the globe that affords so 
much classicity to the square acre as the State which 
he is now honoring with his presence. As he came 
up the Hudson river he passed Athens —recognizable 
by its brickyards, Further up he might have found 
Troy, with Mount Olympus and Mount Ida, and its 
river Scamander, although we are bound to confess 
that they call it Poestenkill. Then on his way west 
he comes to Utica —no “pent up Utica,” but the 
birthplace and home of great men, even if Cato were 
not there to greet him, Hard by, he passes through 
Rome. Then he reaches Syracuse, where we hope 
that prying old man Archimedes will not interview 
him. And then Palmyra greets his vision, and if 
Zenobia is the lady we think her, she will certainly 
be at the station to greet so agreeable a man as his 
lordship. And finally, at the western border, after 
all this classic pilgrimage he finds himself recalled 
to the prosaic modern world by the name of Buffalo. 


On Monday evening, his lordship was entertained 
at Utica by the Fort Schuyler Club, under the 
presidency of Horatio Seymour, who presented the 
honored guest to a large assemblage of the most 
distinguished men of that locality. The absence of 
Sato was well atoned for by the presence of the 
president of the club, one of the most honored and 
accomplished of American citizens, the embodiment 
of the broadest culture in letters and the ripest 
wisdom in statesmanship. Lord Coleridge responded 
to the president in his happiest vein, and the evening 
was one of pleasure to those who were privileged to 
be present. Among the guests, judges were as 
thick as the hops of Oneida, and it seemed to us 
that nearly every man who was not a judge was a 
contingent candidate. His tordship, it is said, 
cannot exactly reconcile himself to our system of an 
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elective judiciary, but he must have been satisfied 
that there are a good many of our citizens not a aay 
fit but willing to be judges. 


A question that is agitating our editorial con- 
temporaries is whether an Englishwoman’s house is 
her ‘‘castle?” In Symonds v. Halkett, before Mr. 
Justice Chitty, a husband had left his wife, and was 
in occupation of a separate establishment; but he 
occasionally returned to the house in which his wife 
was living, and on leaving took with him any article 
on which he could lay his hands, The house had 
been comprised in the marriage settlement, and was 
settled upon trust for sale with consent of both 
husband and wife; while the house itself until sale, 
and when sold, the proceeds of sale, were to be for 
the separate use of the wife, without power of 
anticipation. Acting onthe precedents of Green v. 
Green, 5 Hare, 400, and Allen v. Walker, L. R., 5 
Ex. 187, Mr. Justice Chitty, on the application of 
the wife, made an order restraining the husband 
from going to the house. It was urged that this 
was in effect to grant a judicial separation, which 
could only be done in the Divorce Court: but the 
learned judge pointed out that it was only granting 
the wife that protection for her property to which 
she was as much entitled against her husband as 
against a stranger; and if the husband was aggrieved, 
he could provide another house for his wife, and if 
she refused to live there, could sue for the restitution 
of conjugal rights. As in such a case he could 
scarcely be successful, it is obvious that under the 
new act, by which all a married woman’s property 
is henceforth settled to her separate use, the power 
of the wife is likely to be materially extended, not 
only over her property, but also over her person. 
The Court of Appeal in reviewing this decision had 


some trouble. 


The Law Times says, Lord Justice Cotton pointed 
out that ‘‘if Mr. Justice Chitty’s decision was sound, 
it would enable every married woman, who had a 
house of her own, under the Married Women’s 
Property Act, to turn her husband out of it, and 
apply to the court to restrain him from entering it.” 
The master of the rolls asked “whether the court 
could be expected, upon an interlocutory application 
of this sort, to decide a question which might have 
the effect of altering the whole social life of Eng- 
land?” In the result however they did what they 
could hardly help doing, as the law on the subject 
was settled more than forty years ago, and had been 
acted on ever since, and confirmed the decision of 
Mr. Justice Chitty. But they carefully guarded 
themselves from laying down any general principle 
that a married woman could turn her husband out 
of her house and keep him out. Surely all this 
scrupulosity is ill founded. A man can turn his 
wife out of his house, and her only remedy is that 
precarious and scandalous one of a suit of restitution 
of conjugal rights. Why should not a woman have 
an equal right? * * * Inactual life there is not 
the least danger of the right being exercised in 





cases, where it is net right that it should be exer- 


cised. Married women are not so anxious to drive 
away their husbands without cause, as alarmist 


politicians seem to think, and in cases like that be- 
fore the court, it is eminently desirable that the hus- 
band should be treated in fact, ashe is in law, asa 
stranger to his wife’s separate property. At all 
events, the decision of the court may be taken to 
have overruled its obiter dicta, and carefuily as each 
member of it guarded himself against laying down 
any general rule, yet the general rule is necessarily 
implied in, and forms the only ratio decidendi of the 
particular decision.”” In J/ann m4 v. Manning, 79 
N. C. 293; S. C., 28 Am. Rep. 324, it was held that 
a wife could maintain ejectment against her husband 
for her lands of which he had assumed to take 
possession, but could not impair his marital right 
of occupancy of the family dwelling-house on the 
lands, nor his right of ingress and regress. 


A recent agitation has arisen in New York against 
church bells, principally fostered by a gentleman 
who does not believe, with the poet Young, that it 
is wise to give Timea tongue. The 77ribune says the 
chief agitator ‘‘ is the same gentleman who declared 
once in a public conference that churches ought to 
be taxed for the support of the police because they 
were the cause of riots, — meaning we suppose, that 
the churches, and not the police, are the cause of 
riots. If he had meant the latter we should have 
concurred. But this subject of bells gives an oppor- 
tunity for a great deal of sentiment, or rather, 
sentimentality. The Zribune, for example, observes: 
‘* For many centuries the church bell has been so 
closely connected with the public ceremonies of 
religion that it has become almost like a part of 
divine worship. It is endeared to the Christian by 
a hundred sacred associations, and to say nothing 
of its practical utility, it has asentimental value too 
great to be overlooked. To ourmind there is some- 
thing unspeakably impressive in the hundreds of 
voices which peal from the steeples, not merely asa 
summons to the temple, but as a memento of holy 
things. Ifthey were hushed, the dead and silent 
Sunday would seem to fall upon the city like acurse, 
And we have no doubt that toa vast majority of 
the population the bells are precious, if not for 
their religious meaning, then at least for their 
poetical suggestions. The sound has become so far 
apart of our ordinary life that we never think about 
t; but there are few men in whom they do not stir 
from time to time half conscious memories of youth, 
and happiness, and peace, and friends. Whata 
poor creature he must be who would put an injunc- 
tion upon the bell which pealed for his wedding 
and tolled for his dead child! There are some 
people, we know, to whom a bell means nothing 
but noise; and there are some to whom a bell on a 
church is essentially more disagreeable than a bell 
on a factory. * * * But the overwhelming 
sentiment of the community seems to be in favor of 
the bells, and so far no plausible reason has been 
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adduced for stopping them.” We cannot imagine 
that it can be any comfort to a man to hear a bell 
tolled for his dead child, and we do know that the 
way in which bells are rung in many localities is a 
nuisance to residents in the neighborhood, both the 
welland the sick. There is a greal deal of ‘damnable 
iteration ” about much of this bell-ringing. The 
Massachusetts Supreme Court, in Davis v. Sawyer, 
133 Mass. 289; S. C.,43 Am. Rep. 519, 26 Alb. L. 
J. 303, put a stop to the ringing of a heavy factory 
bell at 5 or 6 o’clock in the morning; and the St. 
Louis Court, in Leete v. Pilgrim Congregational 
Church, July, 1883, enjoined the ringing of church 
chimes between 9 P. M. and 7 A.M. Andin 
Harrison v. St. Mark’s Church, 1877, the Phila- 
delphia Common Pleas and the Supreme Court cut 
down the chiming on Sunday to two minutes at half 
an hour before service, and allowed the smallest 
bell for five minutes just before service, but stopped 
the ringing at 7 o’clock inthe morning. We see no 
objection to bell-ringing in moderation, and any 
crusade against Sunday bells in toto will probably 
fail; but people who live in the vicinity of the bells 
have the right not to be annoyed and disturbed by 
them, and it is wrong to laugh at their nervousness, 
as the 7ribune seems inclined. If all church towers 
were as high as the tower of the 7ribune the ring- 
ing might not disturb anybody, except perhaps the 
inhabitants of heaven, but as the vice-chancellor 
says, in Soltaw v. Delleid, 2 Sim. (N. 8.) 188, ‘*: 
peal of bells may be, and no doubt is an extreme 
nuisance, and perhaps an intolerable nuisance to a 
person who lives within a very few feet or yards of 
them,” 


NOTES OF CASES. 


N Day v. Highland Street Railway Co., Supreme 
Judicial Court of Massachusetts, May, 1883, it 
was held that a horse car run on Sunday for the 
purpose of accommodating the public generally and 
earning money from whoever may see fit to travel upon 
it, is in violation of the Lord’s Day Act, although 
some of the passengers are lawfully travelling; and 
the conductor is both laboring and travelling in 
violation of the Lord’s Day Act; and is without 
remedy for a personal injury sustained in such 
occupation. The court said: ‘It is not within our 
province to determine the wisdom or expediency of 
the law, or how far there has been a change in public 
sentiment in relation to the proper manner of observ- 
ing the Lord’s Day. These considerations are for the 
Legislature. We can only take the law as it is 
written and apply it according to its obvious mean- 
ing and the intention of the Legislature. We do 
not intend to decide that a horse car may not be so 
run on Sunday as to come within the exception of 
the statute and be employed in a work of necessity 
or charity. We only decide that in this case there 
was no evidence which would warrant a jury in 
finding that this car was run from consideration of 
necessity or charity, and that the jury should have 
been so instructed. We cannot hold that the mere 





fact that some of the passengers on the car were 
lawfully travelling rendered the running of the car 
lawful. Commonwealth v. Sampson, 97 Mass. 407; 
Commonwealth v. Josselyn, id. 411. The plaintiff was 
engaged in performing his ordinary duties as con- 
ductor of ahorse car, and in performing those duties 
he was doing labor or work. Though he was travel- 
ing, he was primarily laboring, and his travelling 
was merely an incident of the kind of work in which 
he was engaged. The car being run in violation of 
law, he was both laboring and travelling on the 
Lord's day in violation of law. The question then 
arises whether his violation of law contributed to 
cause his injury. The general principles applicable 
to the case are well settled in this Commonwealth. 
The question has more frequently arisen in cases of 
travelling, doubtless for the reason that travelling is 
the more common form in which the statute for the 
observance of the Lord’s Day are violated, or forthe 
reason that in travelling a person is more exposed to 
injury than in laboring. It has been uniformly held 
in numerous decisions from Bosworth v. Swansey, 10 
Met. 363, to Davis v. Somerville, 128 Mass. 594; S. 
C., 35 Am. Rep. 399, that a person travelling on the 
Lord’s day in violation of law cannot recover in an 
action against a city or town for injuries sustained 
from a defect ina highway. This is not because the 
liability of a city or town for a defect in a way is 
imposed by statute, or because a city or town stands 
in any different position from an individual or other 
corporation, but only because the act of travelliug, 
which is the act prohibited, necessarily contributes 
to cause the injury. The act of travelling in viola- 
tion of law on the Lord’s day, with no evidence 
of any other negligence, has been held to be 
necessarily contributory to the injury sustained by 
the plaintiff in Stanton v. Metropolitan Railroad Co., 
14 Allen, 485; Smith v. Boston and Maine Railroad 
Co., 120 Mass. 490; S. C., 21 Am. Rep. 538; Lyons 
v Desotelle, 124id. 387; and Bucher v. Fitchburg 
Railroad Co., 131 id. 156; S.C.,41 Am. Rep. 216.” 
This doctrine is opposed to that of our courts, as 
recently declared in Platz v. City of Cohoes, 89 N. 
Y. 219; S. C.42 Am. Rep. 286. 


In Brown vy. Hall, Rhode Island Supreme Court, 
July, 1883, an improvident and inexperienced man 
applied to a real estate broker for a loan of $1,000, 
having previously had loans from him. The broker 
prolonged the negotiations for a month, objecting 
to the security offered, which was an undivided 
interest worth some $10,000 in inherited realty, and 
finally loaned him $2,000 on that security, upon 
interest at five per cent a month in advance. The 
statute allowed a conventional rate of interest. Held, 
that in the relation of the parties, the broker had 
taken an unconscionable advantage, and the borrower 
was entitled to relief. The court said: ‘‘ It is some- 
times said that a contract may be set aside in equity 
for gross inadequacy, but an examination of the 
cases show that this has scarcely ever been done, 
the parties being competent unless the inadequacy 
was coupled with circumstances of fraud or oppres. 
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sion, or of advantage taken of some relation of trust 
or dependence. Doubtless however the inadequacy 
may be so flagrant as of itself to afford a presumption 
of fraud, as for instance, if the contract be, in the 
language of Lord Hardwicke, ‘such as no man in 
his senses, and not under delusion, would make on 
the one hand, and as no honest or fair man would 
accept on the other.’ Zarl of Chesterfield v. Janssen, 
2 Ves. 125; 1 White & Tud. Lead. Cas. 541; 
Gwynne v. Heaton, 1 Bro. C. C. 1, 8; Osgood v. 
Franklin, 2 Johns. Ch. 1. It is easy to imagine a 
rate of interest, reserved for money lent on good 
security, so excessive that any court would revolt 
from exacting it. In Karl of Aylesford v. Morris, 
L. R., 8Ch. App. 484, the court disallowed interest 
at the rate of sixty per cent. It is true the loan 
there was to an expectant heir, but the loan was 
without security, and if sixty per cent is fatally 
excessive before the heir inherits, and therefore 
while there is a real risk, it is difficult to see how it 
would be less so afterward. Nevertheless, courts 
are without doubt exceedingly reluctant to infer 
fraud from mere inadequacy, for fear of impairing 
freedom of contract, and very few cases, if any, can 
be cited in which they have done it. We think 
however that this may unquestionably be said in re- 
gard to gross inadequacy of consideration, namely: 
that whenever it exists, it suggests a strong proba- 
bility of fraud, which the court will search as with 
a microscope to find, and will be quick to seize upon 
the slightest circumstances of unfairness or oppres- 
sion to grant relief. And we think it may further 
be said that negotiations for loans are watched by 
the courts with a special scrutiny, because the 
necessitous borrower is so often at the mercy of the 
extortionate and relentless lender. A few cases may 
be cited to illustrate this.” Citing Sime v. Norris, 
8 Phila. 84; Hough v. Hunt, 2 Ohio, 495; Butler v. 
Duncan, 47 Mich. 94; 8. C., 41 Am. Rep. 711; 
Howley v. Cook, 1. R., 8 Eq. 570, 589, 590; Cockell 
v. Taylor, 15 Beav. 108, 115, 116; IM Cormick v. 
Malin, 5 Blackf. 509; Butler v. Haskell, 4 Des. 651; 
Lester v. Mahan, 25 Ala. 445; Dunn v. Chambers, 4 
Barb. 376; Summers v. Griffiths, 35 Beav. 27, 33; 
Greer v. Tweed, 138 Ab. Pr. (N. 8.) 427; Russell v. 
Roberts, 3 E. D. Smith 318; Kelley v. Caplice, 23 
Kans. 474; S. C., 33 Am. Rep. 179; Gordon v. 
Tweedy, 14 Rep. 142. The court continued: ‘*We 
are not prepared to say, that even if this were the 
entire case for the complainant, it would not bea 
case for relief. The contract is so cruelin its terms 
that certainly we should recoil from enforcing it. 
But it is not the entire case. The defendant was 
not a mere money lender. He was a real estate 
broker, and as such made it a part of his business to 
negotiate loans on mortgages. In this character he 
invited custom and confidence. The complainant 
went to him asa broker; and therefore when he 
received his application he assumed a protective 
relation toward him, and was bound, instead of 
overreaching, to look out for him, It was his duty 


to give him full and true information, and to be sure 
that he understood the contract. He cannot disavow 








the relation; for though he did not charge a com- 
mission, he omitted to charge it as a concession ex- 
pressly accorded to the complainant on account of the 
high rate of interest, and it was he, not the com- 
plainant, who had the note and mortgage prepared, 
the complainant having no independent advice in 
the transaction. It would seem therefore under the 
familiar rule in regard to parties occupying a con- 
fidential or protective relation that the burden is on 
the defendant to show affirmatively the perfect fair- 
ness of his conduct; but even if we do not exact the 
rigor of the rule, we still think it is quite clear that 
the defendant came short of his duty. In the first 
place he ought not to have permitted the complain- 
ant to sign a note of such complication and peculi- 
arity without fully acquainting him with the cogency 
of its terms. And secondly, he led or designediy 
allowed the complainant to suppose that the stipu- 
lated interest was warranted by the nature of the 
security and by the fact that no bonus was taken. 
Thus, instead of protecting the complainant, he 
overreached him, taking advantage of necessities,” 
See note, 33 Am. Rep. 182. 

In Kansas Pacifie Ry. Co. v. Peavey, 29 Kans. 169, 
it was held that $6,500 is too much to condemn a 
railroad company to pay for the thumb and forefinger 
of a brakeman’s hand. 

In Mosley v. Insurance Co., 55 Vt. 142, it was held 
the court would not take judicial notice that gin and 
turpentine are inflammable. That court is too 
modest. 


Another case knocking for admittance into the 


’ 


‘‘Humorous Phases of the Law” is Bowman v. 
Tripp, to appear in 14 R. I. Twomen sued a town 
for injuries sustained by their driving into a pile of 
gravel on a highway, and the attending surgeon 
testified that ‘they smelled of liquor,” and ‘‘ he 
thought they had been drinking.” Another witness 
testified that he had been bathing their heads with 
rum. This was held competent in explanation. 


>—_—_ 


AMERICAN BAR ASSOCIATION. 





ADDRESS OF PRESIDENT A. R. LAwTOoOn, 1883. 


Gentlemen of the American Bar Association: 

The obligation imposed by your constitution upon 
the president, ‘‘ to communicate the most note-worthy 
changes in statute law on points of general interest, 
made in the several States and by Congress during the 
preceding year,”’ is much more serious in its exactions, 
and far more difficult to discharge properly than was 
probably contemplated by the men who so skillfully 
made the draft of our fundamental law; but no one 
can safely appreciate these difficulties, until he has at- 
tempted to execute the task. 

There is no small labor in gathering the materials 
for this work, scattered as they are over an area from 
the St. Lawrence to the Gulf, from tue Atlantic tothe 
Pacific; but the attempt to give form and shape to 
this material—to eliminate the substance from the 
shadow, to separate the wheat from the chaff—con- 
scious all the while that when the result is finally 
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reached and given out in utterance, he who proclaims 
it can only hope to be greeted with, ‘‘ Dry as dust ’”’— 
is indeed appalling. 

But the knowledge that I speak toa generous pro- 
fession, and to an audience which gives the assurance 
of that intelligent consideration to be expected only 
from those who look with interest to the permanent 
value of the information to be conveyed, rather than 
to the pleasure to be expected at the moment,gives me 
courage. 

With this plea for charity and this claim upon your 
patience I remark, that the means indicated by our 
association for acquiring the necessary information 
do not seem to be adequate for the purpose; for 
though my requests have in most instances been re- 
sponded to with kindness and alacrity, yet in not a 
few cases, owing to change of residence, absence from 
the country andthe like, I have failed to receive 
either the statutes themselves, or an abstract of them, 
and in some instances, this failure has attached, even 
to the final efforts made to procure them from the 
proper departments of the States themselves. Per- 
haps our able und watchful ‘General Council” can 
devise some additiouto the resources of future presi- 
dents in this regard. 

The terse and comprehensive statement of the objects 
of this association ‘*to advance the science of juris- 
prudence, promote the administration of justice and 
uniformity of legislation throughout the Nation, 
uphold the honor of the law, and encourage cordial 
intercourse among the members of the American 
Bar,” would not at first sight lead us to expect such 
exclusive prominence to be given at our opening each 
year to the mere changes in the statute law of the 
land. But if we bear in mind how largely the mem- 
bers of our profession are responsible for the passage, 
as well as for the frame and quality of these laws, our 
attention will be seriously arrested, and our judgment 
influenced as to the right of the lawyerto declaim 
against bad legislatiom—vicious or inconsiderate—as 
altogether the work of others. 

In the Congress of the United States, and in the 
Legislatures of nearly every State, and in the high 
executive offices influencing legislation, most of the 
prominent and controlling men are lawyers, and this, 
not including that one of the three great departments 
of government, in which every place is filled by mem- 
bers of this profession, the judicial. 

What other profession, calling or avocation has as- 
signed to it exclusively, one of the great divisions of 
government! What other profession, calling or avo- 
cation so largely represented in the other two great 
divisions, legislative and executive! Though not 
charged with this duty as an entire profession, yet as 
members of the legal fraternity, we cannot escape 
from the responsibilities which attach to these honors, 
whether they are sought for or thrust uponus. And 
ours is a generous profession; always ready to serve 
the individual or the public for a proper considera- 
tion, whether expressed in the form of the traditional 
“honorarium ’”’ of the profession, or in the honors and 
perquisites of high office bestowed. And so close an 
observer as De Toqueville has said: ‘*That a Repub- 
lic could not long exist, if the influence of lawyers in 
public business did not increase in proportion to the 
power of the people.” 

Let us not be deceived by the thought, that our pro- 
fession as a whole are naturally or necessarily on the 
side of the right and of free institutions. The brave 


and noble deeds which have been performed by the 
great lights of the law, defending the oppressed and 
defying the oppressor, are to be credited rather to the 
individual men who have done these great and good 
works, and thus reflected honor on the profession 
without borrowing honor from it. 





Accepting then our measure of this responsibility 
for the character of these changes in the statute law, 
let us proceed to glance at them, and endeavor to as- 
certain whether in these efforts at change we are mind- 
ful of Shakespeare’s warning, ‘‘ Striving to better, oft 
we mar what’s well;’’ and whether it is indeed fortu- 
nate or not that statutes in derogation of the com- 
mon law are to be strictly construed, so as to en- 
courage any alteration of the existing law as little as 
possible, or as the objectors to this rule would sneer- 
ingly state it, ‘That reformatory legislation must be 
prevented as far as practicable from working the re- 
form intended.”’ 

It was Bulwer who said, ‘In all the departments of 
thought among which intellectual life is distributed, 
there must be for safe and continued progress, a prin- 
ciple that delays innovation.” 


UNITED STATES. 


The legislation of Congress at its last session con- 
sisted of eighty-two public acts, twenty-nine public 
resolutions, eighty-one private acts and two private 
resolutions; showing how much attention is given by 
that body to the private interests of individuals. The 
most important act was one to regulate and improve the 
civil service of the United States which provides for 
the manner of filling places in the various departments 
of the government, and is regarded as a step in the 
direction of reform. The act is full of details as to 
the methods to be resorted to for ascertaining com- 
petency and merit, and while it makes us full of hope, 
it is very imperfect in many ofitsdetails. Professedly 
it isintended to do away with that principle, which 
has been so long asserted after the success of any po- 
litical party, “ ‘l'o the victors belong the spoils.’’ This 
act has been so generally discussed in the public 
prints, and is so well known by most intelligent men, 
that Trefrain from dwelling upon it. 

Anactto afford assistance and relief to Congress 
and the executive departments, in the investigation 
of claims and demands againt the government, is im- 
portant, as recognizing the fact, that the judicial func- 
tion does not properly belong either to Congress or 
the executive departments; but that the courts are 
the proper form for the trial of disputed questions of 
fact and law, arising in cases in which the United 
States are concerned. It is hoped that the transfer of 
the vast mass of private claims, which has accumu- 
mulated before the committees of Congress, and the 
executive bureaus of the executive departments, to 
the Court of Claims, will cause the government to feel 
the purifying influence of the change. But will the 
transfer be actually made? and the lobbyist and the 
confidence-man lose his occupation ? 

It seems to be an evidence of the increase of luxury 
in the country, that the act of March 3, 1883, author- 
izes the secretary of the treasury to ‘‘cause yachts 
used and employed exclusively as pleasure vessels, or 
desigued as models of naval architecture to be licensed 
on terms which will authorize them to proceed from 
port to port of the United States and to foreign ports, 
without entering or clearing at the custom house.” 
On the other hand, it seems to indicate an increase of 
vice of a certain sort, that an act of Congress is “ di- 
rected against the importation into the United States 
from foreign countries, of obscene books, pamphlets, 
papers, etc., or other articles of a similar nature, or 
any drug or medicine, or any article whatsoever for 
the prevention of conception or for causing unlawful 
abortion.” 

It may be interesting to the profession to know that 
Congress has appropriated eight thousand dollars to 
enable the librarian of Congress ‘to purchase a set of 
Records and Briefs in Cases in the Supreme Court of 
the United States, belonging to the late Matthew N. 

















226 THE ALBANY LAW JOURNAL. 











Carpenter,’”’ which collection will be placed in the law 
branch of the library of Congress. 
CONSTITUTIONAL AMENDMENTS. 

Arkansas has submitted for ratification an amend- 
ment, which is noticed elsewhere, relating to the 
State debt. 

A joint resolution of the Legislature of Missouri 
proposes the establishment, by constitutional amend- 
ment, of a new system of Courts of Appeal, upon 
which the people are to vote in November next. 

The Nevada Legislature has recommended the call 
of a constitutional convention for the purpose of mak- 
ing a general revision of her fundamental law, and 
has nevertheless proposed for ratification by the peo- 
ple four amendments, the first providing for biennial 
sessions of the Legislature; the disfranchising all per- 
sons convicted of felony or treason in any State or 
Territory, and all persons convicted of selling their 
vote at any election within the State; the third chang- 
ing the law regulating the method of amending the 
Constitution and calling conventions for this purpose ; 
and the fourth setting aside large tracts of land for the 
exclusive benefit of the State educational fund. 

New York has proposed an amendment prohibiting 
contract labor in the State prisons, and South Caro- 
lina has given power to her Legislature to take away 
the right of suffrage from persons who have been 
convicted of “ burglary, larceny, perjury, forgery, or 
any other infamous crime,’ as well as treason, mur- 
der, aud duellinug, as now provided by law. 

LAWS AND CODIFICATION—SYSTEM OF LAW. 

The common law of England, so faras it is not re- 
pugnant to the Constitution and laws of the State and 
the United States, has been adopted by ithe State of 
Nevada. 

New York has codified all her laws relating to the 
militia and adopted a Military Code, while North 
Carolina has dopted a revised Code, containing all the 
statute laws of that State. 

Tennessee has, by joint resolution, granted author- 
ity to two attorneys of the State to make a revision, 
digest, and codification of her general laws, which 
when completed, shall be known as the Code of Ten- 
nessee; and the act expressly provides that the com- 
pilation shall be done at the expense of the compilers. 
It may be inquired whether they did not have this 
right without « special statute. 

Strate Debts. 

Arkansas has submitted to the people for their 
ratification an amendment to her Constitution pro- 
hibiting the payment of certain bonds of the State 
known respectively as “funding bonds,” or ‘‘ Holford 
bonds,” “railroad aid bonds,’’ and ‘‘levee bonds,” 
issued under certain acts of the Legislature approved 
in 1868, 1869, and 1871. 

North Carolina has extended to January 1, 1885, the 
provisions of the act of 1879, for the compromise and 
settlement of her debt, which expired by limitation on 
January 1, 1882. 

POLITICAL ENACTMENTS. 

New York has established a civil service commission 
for the examination of applicants for State offices 
which are not elective, nor merely those of day labor- 
ers, and to test the fitness of applicants for promo- 
tion. The commission is composed of three persons 
appointed by the governor. 

The same State has endeavored to suppress political 
assessments by making it a misdemeanor for a public 
officer to solicit contributions for political purposes 
from other officers or to change or threaten to change 
the rank or compensation of any other officer by reason 
of payment or non-payment of money for political 
purposes, or by reason of the way in which a vote 





shall be cast. The act provides that it shall not pre- 
vent any public officer from giving free gifts and con- 
tributions for political purposes to any person other 
than a public officer, outside of the building where 
official duties are discharged; but if they be given in 
consideration of retaining or securing public office, 
the offense is a misdemeanor. 

New York also permits appointments by the gover- 
nor, which require confirmation by the Senate, to be 
made during the session of the Legislature next 
before the expiration of the term of the then in- 
cumbent. 

BALLOTS AND ELECTIONS—PRIMARIES. 

Colorado has passed anact prescribing the manner 
in which primary elections shall be conducted and the 
votes cast be counted; but the act shall only be en- 
forced when the party, convention, or committee 
ordering the election shall prescribe that it be con- 
ducted under its provisions. Nevada also has passed 
an act to regulate primaries, while Connecticut has 
made bribery and fraud at caucuses criminal, and 
New Jersey has prescribed a punishment for bribery 
at all primaries, conventions, and elections. 

BALLOTS. 

Colorado has enacted that, in all public elections, all 
ballots shall be printed in black ink on plain white 
news printing paper, of a prescribed size ** without any 
device or mark whatsoever by which one ticket may 
be known or distinguished from another, except the 
words at the head of the ticket.”’ And ** when a bal- 
lot with a certain designated heading contains printed 
thereon, in place of another, a name not found on the 
regular ballot having such heading, such name shall be 
regarded by the judges (of election) as having been 
placed thereon for the purpose of fraud, and such bal- 
lout shall not be counted for the name so found.” 

In New Jersey, at all general, local, municipal, or 
special elections, a certain prescribed form of ballot- 
box shall be used, of which the top and bottom shall 
be wood and the foursides shafl be of plate glass at 
least five-sixteenths of an inch thick. The dimensions 
and manner of construction are minutely described; 
aud itis further provided that it shall have three 
locks of different construction, so that none of them 
can be opened with the key belonging to another; and 
the box must be so constructed that when locked no 
ballot can by any means be placed in it. 

TAXATION. 

North Carolina has provided for assessment of 
white persons for schools for white children, and of 
colored persons for schools for colored children. 

In New York all debts and obligations of every 
description due to residents of the State, however 
secured, and wherever the securities may be held, are 
made subject to taxation by the State. 

The most noteworthy change in the laws of the 
States on this subject of taxation isthe Vermont ‘act 
to provide a revenue for the payment of State ex- 
penses.’’ Under its provisions all such funds are to ‘‘be 
raised by direct taxes upon the corporate franchise 
or business of railroad, insurance, guaranty, express, 
telegraph, telephone, steamboat, car and transporta- 
tion companies, savings banks, savings institutions 
and trust companies. A commissioner of State taxes 
is provided for, whose duty it shall be to see to the 
collection of the takes imposed. The act provides for 
the amounts of the taxes, the returns and payment 
and collection. It does not appear from the act that 
the corporations are relieved from any taxes for county 
or city purposes. 

Vermont has also passed an act requiring owners of 
fowls aggregating more than $20 in value to pay a tax 
on their value in excess of $29; and the act provides 
that dressed poultry shall in uo case be exempt. The 
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same State has enacted that the exemption from tax- 
ation which was enjoyed by the now defunct Ver- 
mont Central Railroad shall not be enjoyed by any 
trustee, manager, receiver, reorganized corporation, or 
lessee operating the road. Was not that the law 
before this statute? 

West Virginia has created a commission to ascer- 
tain facts concerning and consider the assessment and 
taxation of property within the State. Each com- 
missioner is authorized to administer oaths and pro- 
pound questions,and it is made a misdemeanor for any 
person to refuse to answer ‘‘any question.” Is not 
this a “‘ thumb screw ’”’ process? 


EDUCATION. 


Alabama and Vermont have made physiology and 
hygiene a part of the prescribed curriculum of their 
public schools, and in the latter State, special prom- 
inence must be given to the effects of stimulants and 
narcotics upon the human system. Michigau has also 
done the like. 

Illinois, Michigan, New Jersey, and Rhode Island 
have passed laws upon the subject of compulsory 
education. Illinois requires all children between the 
ages of eight and fourteen to attend some public or 
private school fortwelve weeks in each year, six of 
which must be consecutive weeks, while Rhode Island 
prescribes that children between the ages of seven and 
fifteen shall attend a public school for the same 
period, private schools being substituted only when 
approved by a school committee. In the latter 
State “truant officers’? are appointed to enforce the 
law. 

California has added an industrial department to 
the Deaf, Dumb and Blind Asylum of the State, and 
South Carolina gives to a certain number of meritor- 
ious boys in Charleston, to be selected by competi- 
tive examination, an opportunity for free collegiate 
education. 

The subject of legal education seems to have en- 
gaged the attention of but one State. California has 
by statute given permission to S. C. Hastings to found 
“The Hastings’ College of the Law,’’ asa part of her 
State university, and the only condition attached is 
that there shall always be a course of lectures upon 
the duties of municipal officers in the city and county 
of San Francisco. 


LABOR AND LABORERS. 


California, Missouri, Michigan, New York, and 
Wisconsip have each established by law a bureau of 
labor statistics, whose duty it shall be to present 
aunually to the governor or Legislature statistical de- 
tails relating to all the departments of labor, espec- 
ially in relation to the commercial, industrial, social 
and sanitary condition of workingmen, and the pro- 
ductive industries of the State. Members of the Cali- 
fornia bureau’’ shall have free access to all places and 
works of labor,’’ and it is made the duty of those in 
Missouri to inspect all mines, warehouses, machine 


shops, factories, workshops, foundries, and other 
manufacturing establishments where persons are em- 
ployed. 


New Jersey has taken a backward step in relation 
to strikes, and declared it not to be unlawful for two 
or more persons to combine together, or agree to *‘ per- 
suade, advise or encourage, by peaceable means, any 
person or persons, to enter into any combination for 
or against leaving or entering into the employment of 
any person, persons or corporation. 

New York has submitted to the people for their 
ratification a constitutional amendment prohibiting 
contract labor in the State prisons. 

Ohio has given to laborers employed by any person 
or corporation at agriculture, mining, manufacturing, 





or other manual labor, a lien upon the real property of 
their employers for their wages. 

Pennsylvania has passed an act for the adjustment 
of differences between employers and employees in the 
iron, steel, glass and textile fabrics, and the coal trade, 
known as the * voluntary trade tribunal act.’’ It pro- 
vides for submitting all disputes and vexed questions 
to a tribunal chosen equally, by both parties (under a 
permit from the judge presiding in that judicial 
district), whose decisions may be made final and en- 
forced by one of the processes of the law, under cer- 
tain limitations carefully guarded. 


RAILROAD LAWS. 


Alabama makes it a misdemeanor for two or more 
railroads to make any pooling arrangements whatever, 
for the purpose of preventing fair and free competition, 
the provisions of the act extending to arrangements 
made outside of the State to be executed within it; 
and also prohibits their making discriminating rebates 
from their tariff rates. , 

In Arkansas any railroad may now cross, join, inter- 
sect or unite with ‘‘any other railroad within the 
State, which must, under prescribed penalties, co- 
operate and furnish all necessary facilities. Both com- 
panies are compelled to stop their trains at the point 
of union or intersection, and are prohibited from dis- 
criminating in any manner against the freight or pas- 
sengers of the other. 

In Connecticut all railroads must hereafter, in their 
public time-table, conform to the standard time of the 
State, which is that of New York city. In the same 
State any railroad owning aline built or unbuilt, to 
an adjoining State may consolidate with any connect- 
ing road, built or unbuilt in the latter State. 

Florida has followed the example of so many of her 
sister States, and now permits the husband, wife or 
minor child, or if there be none, the administrator of 
one killed through the negligence of another, to sue 
for the value of the life ia all cases in which the de- 
ceased, had he lived, could*have sued for the resulting 
damages. 

Railroads doing business in Illinois must hereafter 
keep open in that State, all necessary books for the 
transfer of their stock; and must also keep their de- 
pots openand well lighted and heated for at least a 
half hour before and after the arrival and departure of 
trains. 

Minnesota has declared the willful neglect or gross 
negligence of any officer or employee of any railroad, 
resulting in the death of any person to be manslaughter 
in the third degree; where an injury is inflicted which 
does not result in death, the punishment shall be by 
fine and imprisonment. 

In North Carolina all equipments and rolling stock 
of every description shal] hereafter be subject to judg- 
ments against the company using and controlling 
them, unless the vendor's lien shall be recorded; and 
any such claimed by the vendor must have his name 
plainly marked on both sides. 

Recent decisions of the Supreme Court of Tennessee 
to the effect that damages, in suits by the next of kin 
for death caused by the fault or omission of another, 
must be only suchas the deceased could have recovered 
had he lived, have provoked an amendment of the 
statute by which the recovery shall hereafter embrace 
‘*not only damages for the mental and physical suffer- 
ing of the deceased, but also the damages resulting to 
the next of kin. If the damages referred to are pe- 
cuniary, the next of kin can scarcely suffer them by 
the death of a relative. They often have their condi- 
tion much improved by ‘‘ his taking off.” 

Vermont has passed three acts upon this subject, of 
which the first, entitled: “ An act to prevent unjust 
discrimination ’’ does not differ materially from the 
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previous legislation of other States for the same pur- 
pose. The second permits the companies to fix their 
own rates of toll for freight and passengers; but the 
Supreme Court may, upon the petition of three free- 
holders, and after notice to the company, reduce the 
toll in its discretion. The third grants to the railroad 
commissioners power to fix the times when passenger 
trains of connecting roads shall connect with each 
other. 

West Virginia makes provision for the manner in 
which railroads may extend their lines beyond their 
present termini; but the Baltimore and Ohio and 
Northwestern Virginia railroads are specially excepted 
in the act. What have these excluded roads done to 
deserve this treatment? 

Another statute of the same State enacts that no in- 
junction shall be granted by any court or judge to 
restrain the collection of taxes on any railroad, except 
upon the ground of the unconstitutionality of the tax. 
Should the Legislature take a fancy to tax any railroad 
to the full extent of its value, and thus destroy it at 
one blow, this act seems to deprive the unfortunate 
corporation of any remedy! 

The Legislature of Texas gave long. and earnest at- 
tention to this subject of the proper control of rail- 
roads; and it culminated in the passage of 
the act of April 10, 1883, for the appoint- 
ment of the ‘State Engineer,’’ whose duties 
and powers are large but well defined. He must 
personally visit each railroad in the State twice every 
year, listen to complaints and grievances and endeavor 
to correct them. If he fails to correct them, and any 
law is violated, he must report to the governor and 
atlorney-general, so that suits may be brought. There 
are many valuable features in the act, and it is in 
striking contrast with the action of many of the States, 
giving the commissioners the most arbitrary powers 
over railroads, to be exercised without even giving the 
roads a hearing. 

CORPORATIONS. 

Corporations created by the laws of Alabama may 
hold stockholders and directors’ meetings and perform 
corporate acts in other States. 

In California they may, before entering upon their 
books any transfer of their capital stock by the holder 
of a power of attorney from a non-resident owner, re- 
quire of him an affidavit that his principal was alive at 
the time of the transfer, or a a bond of indemnity. 

In Connecticut every charter granted shall be void, 
unless the corporation be organized within two years 
and a certificate be filed with the secretary of State. 

In Florida a corporation has been chartered for the 
purpose of building a ship canal across the State. 

Nevada has passed an act allowing certain domestic 
and certain foreign corporations to consolidate. 

All New York corporations (except savings banks), 
doing business in that and other States and countries, 
may invest their funds in the dividend-paying stocks 
or securities of other corporations doing business in 
New York or such other States or countries. The 
general act of the same State for the incorporation of 
mining and manufacturing companies is amended by 
providing that there shall not be less than three nor 
more than thirteen trustees of whom a majority shall 
be residents and citizens of the State. 


INSURANCE. 

The subject of insurance has received some atten- 
tion from the different States. 

Illinois has declared by statute that “ associations 
and societies which are intended to benefit the widows, 
orphans, heirs and devisees of deceased members 
thereof, and members who have received a permanent 
disability, and where no annual dues or premiums are 
required, and where the members shall receive no 





money, as profit or otherwise, except for permanent 
disability, shall not be deemed insurance companies.” 
The same State has passed an act for the purpose of 
suppressing the practice known as “graveyard insur- 
ance.” 

New Jersey has declared that the transaction or at- 
tempt at transaction of fire insurance business by or on 
behalf of any person or corporation not authorized by 
the laws of the State is a misdemeanor. 

New York has repealed her obnoxious act of 
1881 (noted by your president of that year), providing 
that whenever by the laws of other States re- 
strictions are imposed on the transaction of business 
by insurance companies of New York, the courts of 
New York shall not entertain suits brought against such 
com panies for losses occurring in such State. 

Michigan has made material alterations of her in- 
surance laws. 

SunpDay Laws. 

Nevada has made it a misdemeanor for any person 
to keep open on Sunday ‘“‘any store, banking house, 
broker office, or other place of business for the purpose 
of transacting business,”’ therein or to expose for sale 
‘‘any provisions, dry goods, clothing, hardware, fruits, 
vegetables or other merchandise ;"’ but the provisions 
of the act shall “‘not apply to persons who, on Sunday, 
keep open hotels, boarding-houses, barber shops, baths, 
saloons, cigar stores, restaurants, taverns, livery 
stables and drug stores, for the legitimate business of 
each.”’ 

The Sunday law of New York, as it now exists may 
be thus briefly stated: Alllabor is prohibited except 
works of necessity or charity; and they are defined as 
including “ whatever is needful for the good order, 
health or comfort of the community.”’ ‘All manner 
of public selling or offering for sale of property 
on Sunday is prohibited, except that articles 
of food may be sold and supplied at any time before 
ten o’clock in the morning, and except also that meals 
may be sold to be eaten on the premises where sold, 
or served elsewhere by caterers; and prepared tobacco 
in places other than where spirituous or mait liquors 
or wines are kept and offered for sale, and fruit, con- 
fectionery, newspapers, drugs, medicines and surgical 
appliances may be sold in a quiet and orderly manner 
at any time of the day.” 


ADULTERATION OF FOOD AND PRESERVATION OF 
HEALTH. 


In California hereafter all oleomargarine must be 
distinctly labeled with its name, and hotel keepers and 
dealers who use it must post in a conspicuous place a 
sign reading ‘*‘ Oleomargarine sold here.’’ In addition 
to this, all hotel and boarding house keepers who fur- 
nish it to their guests, must, on inquiry from them, 
cause them to be distinctly informed that the article 
before them ‘is not butter, the genuine production of 
the dairy, but is oleomargarine.”’” This is very severe 
on oleomargarine, and on hotel keepers, their clerks, 
etc. 

Illinois has made the adulteration of vinegar a mis- 
demeanor, and New Jersey has passed an act to regu- 
late the sale of petroleum and its products, and an act 
supplemental to an act to prevent the adulteration of 
food and drugs. 

Pennsylvania has passed ‘an act to protect dairymen, 
and prevent deception in the sale of butter 
and cheese,” the test of which I have not seen, but 
which is probably aimed at oleomargarine. 

Missouri has created a State Board of Health, who 
are given the necessary authority to prevent epidemics, 
and to whom all births and deaths must be reported, 
and in Wisconsin every town and village board of 
health, can appoint a health officer for the protection 
of the public health. 
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Texas has passed a most rigid and well conceived 
quarantine act, giving very large powers to the gov- 
ernor and ‘chief health officer’”’ to prevent the en- 
trance or spread of epidemics. It is doubtful if any 
State has taken hold of this question with greater 
earnestness and vigor. 


HuMANE LAWS AND LAWS FOR THE PRESERVATION OF 
Homan LiFe. 


An Alabama statute requires that persons convicted 
of misdemeanors and felonies on the one hand, and 
white and colored convicts on the other shall not be 
made to sleep in the same room, or be chained together, 
and also prohibits the subletting of State convicts. 

Alabama has passed an act for the prevention of 
cruelty to animals. 

Minnesota and New Jersey have established a State 
board of charities and corrections. 

Minnesota, New Jersey, South Carolina and Mis- 
souri have each passed acts to regulate the licensing of 
physicians and prohibiting the practice of medicine by 
any one not licensed according tolaw. The Carolina 
statute requires graduates of medical colleges outside 
of the State to produce their diplomas to some medi- 
cal college within the State, and be licensed only on 
the indorsement of the latter. The Missouri statute 
requires all physicians to be licensed by the newly 
created State board of health, and all itinerantjvendors 
of drugs, nostrums, etc. (quacks) to pay a license fee of 
$100 a month under penalty of fine and imprison- 
ment. 

In Missouri it is unlawful to transport on any rail- 
road “nitro glycerine in a liquid form, except in car 
load lots and in a congealed state, and accompanied by 
the shipper.”’ 

The practice of carrying deadly weapons and the use 
of them by minors and persons intoxicated has re- 
ceived attention from the Legislatures of six States. 

Missouri has increased the penalty for violation of 
her law against carrying concealed weapons, carrying 
deadly weapons to certain peaceable assemblages, ex- 
hibiting them in a rude, angry and threatening manner, 
carrying them by an intoxicated person, or selling or 
giving one to a minor. New York prohibits the 
carrying of pistols or other fire armsin any city by any 
person under eighteen years of age. The carrying of 
concealed razors is prohibited in North Carolina. This 
was doubtless caused by the frequency with which our 
newly made citizens of African descent have made this 
peaceful, instrument a weapon of terrible power, 
Rhode Island makes it a misdemeanor to sell to any 
child under the age of fifteen, any gun, pistol or ex- 
explosive cartridge. A Vermont statute entitled ‘‘An 
act to preserve human life’’ provides that the selling, 
offering to sell or giving away of any toy pistol is a 
misdemeanor, and any party violating this statute 
shall become liable for all damages that may accrue. 
In Wisconsin the use and sale of pistols and revolvers 
by and to minors, and the carrying of the same by 
persons in a state of intoxication are punishable by a 
fine and imprisonment. 

New Jersey has passed three acts relating to the 
proper care and treatment of children. The first per- 
mits municipalities to levy an annual tax of asum not 
exceeding $1,000 for the relief of indigent children; 
the second is an act for the prevention of cruelty to 
children, the particulars of which are unimportant; 
and the third relates to their employment in factories 
and workshops. Under its provisions the employment 
of boys under twelve and girls under fourteen years of 
age is absolutely prohibited; no child between twelve 
and fifteen shall be employed unless he or she shall 
have attended for twelve weeks during the preceding 
year, six of which shall have been consecutive weeks, 
and for five days or nights in each week, some public 











day or night school; and no child under fourteen years 
of age shall be employed for more than an average of 
ten hours a day, or sixty hours in one week. Any em- 
ployer violating the provisions of the act is guilty of a 
misdemeanor. 

New York has turned her attention to “baby farm- 
ing,’’ and made it a misdemeanor for any person not li- 
censed to receive or board more than two infants under 
three years of age at the same time and place. The 
statute does not refer to infants accompanied by their 
parents or guardians, nor to incorporations for 
foundlings. 

In Nevada insane convicts must be transferred to 
the lunatic asylum of the State. 

Ohio requires hotels to provide fire escapes which 
can be easily reached in case of fire, and in all rooms 
above the second story, a good rope or other life line 
for the guests must be provided; and Pennsylvania 
has passed an act on the same subject, of which I have 
seen only the title. 

Pennsylvania has also passed an ‘Act relative to 
the supervision or control of hospitals, or houses in 
which the insane are placed for treatment or deten- 
tion.’’ This supervision to be exercised by the board 
of public charities to which three members are added 
for the special purpose, one a physician, one a lawyer, 
each of not less than ten years standing. These are to 
be appointed by the governor and confirmed by the 
Senate. Five persons from the board, among whom 
shall be the lawyer and the physician referred to, shall 
constitute a committee on lunacy. They shall select 
one of their number as secretary, who shall receive a 
salary of $3,000 per annum and his incidental expenses. 
This committee shall examine and report annually to 
the board on the condition of the insane and of all 
houses for their care, public and private. All persons 
in charge of such houses are required to allow the 
committee free access at all times to the insane, and 
to furnish full information regarding them and their 
treatment. Reports of said committee are to be pub- 
lished annually, with that of the board. The board 
shall have power, with consent of the justice and 
attorney-general, to regulate the licensing or not licens- 
ing of all houses for the reception and care of the in- 
sane, to make regulations for their proper treatment, 
for their commitment and discharge, for the visitation 
of all such houses, and for the withdrawal of licenses. 
The managers of all such houses are required to fur- 
nish reports to the committee as to the number of 
persons detained, their accommodation, food, clothing, 
the restraints imposed on them, and their means of 
communication with the outer world. The board of 
public charities shall appoint in every county where 
there are houses for the care of the insane, local boards 
of visitors who shall have free access to all means of 
information regarding the conduct of such persons, 
A record book shall be kept of all cases and facts of 
importance regarding the patients which shall be 
open to inspection. The act enters into many details 
to secure to the patients means of communication with 
their friends, attorneys or physicians outside, and to 
prevent any unjust committal of any person or to secure 
to any who are improperly detained the means of dis- 
charge. 

Vermont also has turned her attention to the subject 
of insanity, and not only provided for the inspection of 
asylums and the treatment of patients, but has enacted 
that no person shall be detained as insane, except upon 
the certificate of two physicians of unquestionable skill 
and integrity residing in the probate district in 
which such insane person resides, stating their reasons 
for adjudging such persons insane. A next friend or 
relative of such person may appeal from their decision, 
and he or she shall not be detained in the asylum 
pending the appeal. A violation of this statute by 
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trustees, officers or employees of asylums is made a 
felony. The same State has declared pigeon shooting 
to be a misdemeanor, and has secured to convicts 
freedom of conscience, and of religious worship. 

In Wisconsin the setting of spring guns for the pur- 
pose of killing game is punishable by imprisonment 
in the States prison for not less than six months, nor 
more than three years; and if thereby the death of 
any person is caused, the offense becomes manslaughter 
in the second degree. 

CRIMINAL LAw. 

In Alabama all defendants shall be permitted to 
make, not under oath, statements in their own behalf; 
anda failure to do so shall not militate against the 
prisoner, nor be made the subject of comment against 
him. 

In Arkansas the sale, circulation or display of ob- 
scene literature shall be a misdemeanor. In the same 
State dealing in futures is declared to be ‘‘ gambling,” 
and is punishable by fine and imprisonment. Tennes- 
see has declared the buying and selling of futures to be 
‘*gaming,’’ and has made it a felony for any person to 
keep a room for the purpose of permitting, aiding or 
assisting the playing of keno, faro and other ‘ gam- 
bling ’’ games. 

Colorado has established a system of criminal courts 
for the trial of misdemeanors, and ali felonies except 
capital crimes, in which there shall be no grand jury, 
but the prosecution shall be upon information verified 
by affidavit of the district attorney. This State and 
West Virginia have both made prize fighting a felony. 
The Colorado statute includes the aiding or abetting a 
prize fight, while that of West Virginia makes the 
coming into the State for the purpose of aiding or 
abetting one a misdemeanor. 

Connecticut has enacted that the bodies of executed 
crirainals shall hereafter be buried by the sheriff, and 
not given over to the family. This act was caused by 
the scandal of a great Irish funeral of a murderer. 

Connecticut has made bribery and fraud at caucuses 
criminal. She has also established a system of county 
coroners, one for each county, who shall appoint a 
medical examiner in each town to report untimely 
deaths to him; and has also delegated the pardoning 
power to a board of pardons to be composed of the 
governor, a judge of the Supreme Court, a physician 
and three other citizens. 

Illinois has taken up the question of how to deal 
with habitual or professional criminals, and passed the 
following act, which on June 21st was in the hands of 
the governor awaiting his signature. 

Section 1. Be it enacted, ete., that whenever any 
person having been convinced of either of the crimes 
of burglary, grand larceny, horse-stealing, robbery, 
forgery, or counterfeiting shall thereafter be convicted 
of any one of such crimes committed after such first 
conviction, the punishment shall be imprisonment in 
the penitentiary for the full term provided by law for 
such crime at the time of such last conviction thereof; 
and whenever any such person, having been so con- 
victed the second time as above provided, shall be 
again convicted of said crimes committed after said 
second conviction, the punishment shall be imprison- 
ment in the penitentiary for a period not less than 
fifteen years; provided that such former convictions 
and judgment or judgments shal) be set forth in apt 
words in the indictments. 

Section 2. On any trial for any of said offenses a duly 
authenticated copy of the record of a former convic- 
tion and judgment of any court of record for either of 
said crimes against the party indicted shall be prima 
facie evidence of such former conviction and may be 
used in evidence against such party. 

Florida ‘has made the false and malicious imputing 
of unchastity to any woman a misdemeanor. 





In Nevada the alteration of any draft to a bill pre- 
sented to the Legislature, or the enrolled copy of any 
bill which has passed, or the bribing or offering to bribe 
any Legislator, shull hereafter be a felony. 

North Carolina has prohibited the carrying of con- 
cealed razors, and made it a misdemeanor for a land- 
lord to seize the crop of a tenant when no rent is due. 

Tennessee has made it a felony for any bank officer 
or employee to receive deposits, when he has reason to 
believe that the pank is insolvent, and the money is 
lost by the failure of the bank. 

Wisconsin has passed several noteworthy criminal 
statutes. In criminal trials, if the jury shall find that 
there was reasonable doubt of the sanity of the ac- 
cused at the time of the commission of the offense, 
they shall find him not guilty for that reason. When 
change of venue is applied for, on the ground of preju- 
dice in the mind of the judge, the court may make an 
order requesting the judge of an adjoining circuit to 
preside in his stead, in lieu of changing the venue. 
The keeping, management or maintenance of policy- 
shops is made a misdemeanor. Any male person at 
the age of sixteen years or upward, being a vagrant, 
who shall be found within any town, city or village, 
having at the time no visible means of support, and 
not being an actual inhabitant of such town, or who 
shall be found drunk and disorderly, shall be punished 
by imprisonment in the county jail, not less than fif- 
teen days, and kept on bread and water only, or by 
imprisonmeut in the State’s prision not exceeding one 
year. 

Minnesota has re-established the death penalty in all 
convictions for murder, unless the court certifies to 
extenuating circumstances, in which case the punish- 
ment shall be imprisonment for life. The same State 
has made the willful and careless destruction of bag- 
gage a misdemeanor. 

The State of Maine has also re-established the death 
penalty. 

In Missouri whenever a jury shall acquit any pris- 
oner, on the ground of insanity, they shall not only so 
state in their verdict, but shall further state whether 
or not he has entirely recovered. If they find that he 
has recovered, he shall be discharged; otherwise, ‘‘ the 
prisoner shall be dealt with as provided in the two 
following sections’’ of the Revised Statutes. 

PRACTICE AND PROCEDURE. 

Alabama and Colorado have enacted, that witnesses 
should not be incompetent by reason of conviction of 
crime, but the fact of the conviction may go to the 
jury on the question of credibility. The Colorado 
statute includes all crimes, while that of Alabama ex- 
cepts from its provisions perjury and subornation of 
perjury. 

Colorado has fixed the number of juries in all civil 
cases at siz, unless the parties shall agree upon a less 
number, or the court in its discretion allows a greater 
number, not exceeding twelve (12), while North Caro- 
lina has reduced the number composing ‘‘dower juries”’ 
to three. 

Colorado has enacted that in criminal cases the charge 
of the court must always be in writing, and if so re- 
quested, delivered before the argument of counsel 

In Florida a party pleading over or amending after 
demurrer sustained, does not thereby lose his right of 
exception, and may assign the sustaining of the de- 
murrer as error. 

Missouri, Ohio and Tennessee have each organized 
by statute a Supreme Court Commission, intended to 
relieve their Supreme Courts from the great pressure 
which seems to be upon them. 

The Missouri statute is a lengthy one, and authorizes 
the Supreme Court, by order of record, with the con- 
currence of four judges, to appoint three commission- 
ers, who shall have the same qualifications, aud take 
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the same oath as the judges themselves, and whose 
appointment shall last for two years, within which 
time bowever their services may be dispensed with 
by the court, or by the abolition by the law of com- 
mission. The court may submit tothem such pending 
causes as parties may agree upon, and all causes sub- 
mitted on brief and without argument; and upon the 
rendition of judgment by the court upon report of the 
commission, ‘‘ the right to a rehearing is saved to the 
parties’ by the statute. The commission shall make 
to the court a report, stating which of them concurred 
and which dissented, and dissenting member may also 
file reports. Says the act “every report shall contain 
a concise but comprehensive statement of facts in the 
case; a brief statement of the points and citation of 
the authorities of counsel; the opinion of the commis- 
sioner or commissioners submitting the report; and a 
citation of the authorities relied on in support of the 
opinion.’”’ The court may approve, modify or reject 
the report; and when approved it is published as the 
opinion of the court, prefaced with a brief statement, 
showing which commissioner prepared it, who con- 
curred or dissented, and whether it was modified or 
not, and with the concurrence of which judges. When- 
ever the court shall reject the repert, the opinion shall 
be prepared, and like proceedings had as in other cases 
submitted to thecourt. The Ohiostatute is brief, and 
authorizes the governor, with the confirmation of the 
Senate, to appoint a commission of five members, who 
shall hold office for two years, ‘*‘to dispose of such 
parts of the business on the dockets of the Supreme 
Court as shall, by arrangement of said court and said 
commission, be transferred to said commission; and 
said commission shall have like jurisdiction and power 
in respect to such business, as are or may be vested in 
the Supreme Court.’’ The decisions of the commission 
shall be ‘certified, entered and enforced as the judg- 
ments of the Supreme Court,’’ They seem to be a 
secoud Supreme Court with concurrent jurisdiction. 
The Tennessee statute establishes a Supreme Court 
commission of referees. The judges of the Supreme 
Court are authorized to appoint the members, and to 
refer to them such causes (except revenue causes) as 
they may select ‘‘for investigation, and report upon 
the facts and law.’’ The reports are to be made to the 
court for suchaction thereon as may seem to be proper, 
and are subject to exception to be filed within a time 
limited, and upon exceptions filed, the cause stands for 
argument before the court. 

Missouri has relieved her Supreme Court from the 
necessity of preparing or filing written opinions “in 
any cause, except such as shall be remanded for rehear- 
ing, or shall in the judgment of the court involve a 
principle or question not settled in an opinion of the 
court previously delivered, and reduced to writing and 
filed ;’’ and has also enacted, that when in the judg- 
ment of the court, it becomes important for them to 
inspect the original of any exhibit, pleading or motion, 
bill of exceptions, or other paper filed in the cause in 
the trial court, it may require the original to be sent 
up from the court below. The same State has enacted 
that the fact of incorporation or copartnership of any 
party or parties, wheu alleged in any pleadings, need 
not be proved unless denied under oath. 

In New York instruments which are not required 
by law to have a subscribing witness, but which have 
been witnessed nevertheless, may be proved without 
his evidence, as if there were no such witness; and in 
the same State, upon the hearing of an application to 
vacate upon notice an injunction order, the court 
judge ‘‘ must, where the alleged wrong or injury is not 
irreparable, and is capable of being adequately com- 
pensated for in money, vacate the injunction order, 
upon defendant’s executing an undertaking in such 
form and amount, and with such sureties as the court 








or judge shall direct, conditioned to indemnify the 
plaintiff against any loss sustained by reason of vacat- 
ing such injunction order. 

Ohio has by statute permitted her District Courts, 
upon motion of one or both sides, when an important 
or difficult question of law arises, to reserve the cause, 
after finding all the facts for the decision of the Su- 
preme Court, provided the court is unanimous in the 
opinion that the cause should be reserved. 

South Carolina has passed an act regulating the num- 
ber of peremptory challenges to jurors to which each 
party shall be entitled in civiland criminal cases. In 
the former each party is entitled to two such challen- 
ges alternately and the right shall extend to jurors 
drawn to fill the place of those challenged. In murder, 
manslaughter, burglary, arson, rape or grand larceny 
cases, the defendant shall have twenty peremptory 
challenges, and the State two, and in all other criminal 
cases, the defendant five and the State two. 

Michigan has passed a novel but very important act 
to admit to probate the wills of persons still living, so 
as to test their testamentary capacity, etc., while they 
are in life to answer charges against them. The people 
are growing weary and angry with the manner in which 
the reputation and the last wishes of deceased persons 
are treated and thus seek a remedy. 

ACKNOWLEDGMENTS. 

Missouri has adopted the statute on the subject of 
acknowledgments of checks, etc., which was recom- 
mended at the last meeting of this association. 

In New York conveyances of lands in that State, 
which are executed in Great Britain or Lreland, or any 
of the British possessions, may be acknowledged before 
the mayor, provost or chief magistrate of any city or 
town, or before any United States consul; and North 
Carolina has enacted that wills may be authenticated 
in foreign countries by any ambassador, minister, con- 
sul or commercial agent of the United States. 

HusBAND AND WIFE — MARRIAGE AND DIVORCE. 

Colorado has defined the degrees of relationship 
necessary to constitute incestuous marriage, “and all 
marriages between negroes or mulattoes of either sex 
and white persons are also declared to be absolutely 
void.’’ The act provides that nothing therein con- 
tained shall be so construed as to prevent persons liv- 
ing in that part of the State acquired from Mexico 
from marrying ‘“‘ according to the customs of that 
country.” 

In Vermont actions brought to annul marriages on 
the ground of coercion in entering into them may be 
prosecuted after the death of the suitor by any “ parent 
or relation interested.”’ 

Wisconsin has relieved husbands from liability for 
the personal torts of their wives. 

Alabama has provided for the disposition of the 
dower interest of an insane married woman by the as- 
certainment by the Probate Court of the value of the 
interest, and the appointment of a guardian to dispose 
of it and administer the proceeds. 

Florida has passed a similar statute, which also pro- 
vides that the Circuit judge (who in that State appoints 
the guardian) may exact from the husband security for 
the wife’s maintenance. 

The rules of law as to the competency of husband 
and wife as witnesses for or against each other have 
been changed in some of the States. In Arkansas they 
may testify in behalf of each other as to business trans- 
acted by one for the other in the capacity of agent. In 
Colorado they may be examined on either side with 
the consent of the one who is a party to the suit; and 
in Vermont the libellant and libeller are both compe~ 
tent witnesses in divorce cases. 

Georgia has enacted that upon the death of the hus- 
batid without lineal descendants, the wife (who ip hia 
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sole heir) may, upon the payment of his debts, if any, 
‘‘ take possession of his estate without administration, 
sue for and recover the same.”’ ; 

In Minnesota the statute recommended for adoption 
at the last meeting of this association, which limits the 
jurisdiction of the courts in divorce cases, has become 
a law. 

Missouri has a statute permitting married women to 
sue as femme sole for personal property belonging to 
her as separate estate. 

‘The statute of limitations has been so changed in 
Ohio as not to except married women when the action 
is concerning their separate property, or growing out 
of or concerning business transactions in their own 
name. 

An act of the legislature of Pennsylvania ‘* author- 
izing married women and their husbands living sepa- 
rate and apart under a deed of separation or mutual 
agreement to sell and convey their separate real estate 
free and clear of rights of dower and courtesy, and 
other interests,’ was vetoed by the governor, who 
made a noble protest against the present tendency to- 
ward the impairment of the sacredness and weakening 
the strength of the marriage tie. 

‘*The bill seems to proceed upon the theory that sep- 
arations between husbands and wives are to be expe- 
dited rather than retarded, and when once taken place 
are to be made perpetual. It would almost close the 
door to all hope of future reconciliation between the 
parties by removing every material consideration that 
might possibly invite aresumption of marriage rela- 
tions.” * * * ‘They are abandoned by this bill to 
the full effects of their immediate prejudices, and pas- 
sion is given full vent to work its most serious evils and 
destroy all vestige of home and mutual property. The 
fruits of their union, the innocent children of wed- 
lock, are exposed without shield or guardianship from 
the law to the worst consequences of the intemperate 
dispositions of their parents.” 

**The soothing influence of time and the reflections 
of cooler moments and sober thoughts are given no op- 
portunity for their healing work. The destruction of 
home having begun, this bill invites its complete deso- 
lation.”’ ‘‘The limitations with which the law still 
guards her ure beneficent and salutary rather than ob- 
structive and burdensome.”’ 

“They protect her as well from the amiable weak- 
nesses of her affection, as from those less commendable 
traits of our common humanity to the temperate exer- 
cises of which this bill would expose her. The sacred- 
ness and security of its homes and the glory and 
strength of a State, ‘a fortress at once and a temple.’ 
It is to be devoutly hoped the law may never relin- 
quish its guardianship over them.” 


Liquor TRAFFIC. 

In Arkansas absolute prohibition may be enforced 
within three miles of any church, school or university 
on petition of a majority of the adult inhabitants; and 
the sale of liquors within the same distance of the 
State Industrial School is prohibited by statute. It is 
declared to be a misdemeanor for any person not hav- 
ing a license to effect a clandestine sale of liquor by the 
device known as the “ Blind Tiger,’’ or any other de- 
vice whatsoever. 

The Supreme Court of Florida has sustained as con- 
stitutional a recent act prohibiting the granting of 
licenses, except upon petition of a majority of the 
qualified voters of the election district in which the 
liquors are to be sold. The Supreme Court of Iowa, on 
the other hand, has declared that the amendment to 
the Constitution of that State, adopted by the vote of 
the people in June of last year (1882), which absolutely 
prohibited the manufacture and sale of liquors, wine, 
and beer, is unconstitutional, null, and void, on the 





ground that the proper steps were not taken for its 
adoption. 

North Carolina has repealed her prohibitory law, 
noted by your president two years ago. 

Vermont has passed a sweeping and searching act 
on this subject, which I give at length. 
No. 41—An Act TO AMEND SECTION 

REVISED Laws. 

It is hereby enacted, etc. : 

Section 1. That sectiou 8800 of chapter 109 of the 
revised laws beso amended as to read as follows: 

No person shall, except as otherwise specially pro- 
vided, manufacture, sell, furnish, or give away, by 
himself, clerk, servant or agent, spirituous or intox- 
icating liquors, or mixed liquor of which a part is 
spirituous or intoxicating, or malt liquors or lager 
beer; and the phrase “ intoxicating liquors,’’ where it 
occurs in this chapter, shall be held to include such 
liquors and beer. 

The word ‘‘furnish,’’ where it occurs in this chap- 
ter, shall apply to cases where a person knowingly 
brings into or transports within the State for another 
person, intoxicating liquor intended to be sold or 
disposed of contrary to law, orto be divided among 
or distributed to others. 

The words “give away,’”’ where they occur in this 
chapter, shall not apply to the giving away of intox- 
icating liquor by a person in his own private dwelling 
unless given (to a minor other than a member of his 
own private family or) to a habitual drunkard, or 
unless such private dwelling becomes a place of public 
resort. But no person shall furnish or give away in- 
toxicating liquor at an assemblage of persons gathered 
to erect a building or a frame of a building, or to re- 
move a building or at a public gathering for amuse- 
ment. 

Nothing in this chapter shall prevent the manufact- 
ure, sale, and use of wine for the commemoration of 
the Lord’s supper, nor the manufacture, sale, and use 
of cider, or for medicinal purposes only, of wine made 
in the State from grapes or other fruits the growth of 
the State, and which is without the admixture of 
alcohol or spirituous liquor, nor the manufacture by 
any one for his own use of fermented liquor; but no 
person shall sell or furnish cider or fermented liquor 
ator in a victualling house, tavern, grocery, shop, 
cellar or other place of public resort, or at any place, to 
a habitual drunkard. 

Approved November 2, 1882. 

Statutes upon this subject enacted by Illinois, Mis- 
souri, and Ohio, have excited much public comment. 

The Illinois statute, known as the ** Harper Bill,” is 
a ‘“‘high license”’ law, and prohibits corporate author- 
ities from granting any license for a less sum than five 
hundred dollars per annum, except licenses for the 
sale of malt liquors alone, in which case one hundred 
and fifty dollars shall be the minimum. 

The Missouri ** Dramshop Law,” as it is termed in 
the statute book, is amended in several particulars. 
No license shall be granted in cities and towns having 
a population or more than 2,500, except upon petition 
of a majority of the assessed tax-paying citizens in the 
block square where the dramshop is to be located ; and 
in towns having a population of less than 2,500 the 
same petition is required, as well as that of a majority 
of the assessed tax-payers of the whole town; the bond 
required of the licensee is increased from on to two 
thousand dollars, and must be conditioned for the 
payment of all fines, penalties and forfeitures that 
may be adjudged against him under the provisions 
of the act; in addition to the former State tax on the 
license of a sum not less than $25 nor more than $200, 
there is now levied a county tax of asum not less than 
$250 nor more than $400; any licensee who is convicted 
of selling liquor on the Sabbath shall not only be fined, 
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but shall also forfeit his license and be barred for two 
years from obtaining another; no dramshop keeper 
shall sell to any ‘‘habitual drunkard,” after being 
notified by the wife, father, mother, brother, sister, or 
guardian of such habitual drunkard, not to sell or 
furnish liquor to him, and any such notice shall be 
deemed to be a continuing notice; if the licensee disre- 
gard the notice, the person who gave it may recover 
of him, by action at law, for each offense, not less 
than fifty nor more thau five hundred dollars. 

The constitutionality of the ‘‘ Scott Liquor Law ” of 
Ohio has been tested before her Supreme Court, and 
established by its decision. It assesses upon each 
place where spirituous malt and vinous liquors are re- 
tailed the sum of $200a year, where only malt or 
vinous liquors are retailed $100 a year; and this assess- 
ment is made alien upon the premises. Twenty per 
cent of the assessment is added as a penalty for non- 
payment when due. The sale of intoxicating liquors 
on Sunday, except by a licensed druggist, on the bona 
fide prescription of a reputable physician, is madea 
misdemeanor; and all places where liquor is sold must 
beclosed on the Sabbath. The rightis reserved to 
municipal corporations to regulate and control the 
sale of beer and native wines on the Lord’s day, and 
to regulate, restrain, and prohibit ale, beer, and porter- 
houses, and places of habitual resort for tippling and 
intemperance. Selling liquor at any time to minors 
or intoxicated persons is made a misdemeanor. 

This subject now claims such a large share of public 
attention that much time and space are given to it in 
thissummary. There is acrying evil abroad which 
calls for a remedy;and it is to be hoped that the 
friends of temperance will not be discouraged by the 
vast difficulties, both in principle and practice, which 
they encounter; yet there is much ground for fear that 
the intemperate pursuit of their cause by its friends 
may trench so far upon individual rights, as to pro- 
duce reaction and ultimate failure. 
AND ADORNMENT OF PARKS AND 
HiGuways. 


PRESERVATION 


Missouri and Nevada have passed joint resolutions 
instructing their senators, and requesting their repre- 
sentatives to use all honorable means to prevent the 
leasing of Yellowstone National Park, and to hasten 
the enactment of a law for its government, protecting 
its natural curiosities, timbers, lakes and rivers, and 
prohibiting the destruction of its animals, birds, and 
fishes; and New York has passed an act authorizing 
the selection, location, and appropriation of certain 
lands in the village of Niagara Falls asa State reser- 
vation for the purpose of preserving the scenery of 
the falls of Niagara. 

New York holds out encouragement for the plant- 
ing of shade trees on highways, by abating the high- 
way tax of any person who does set them out, to the 
amount of one dollar for every four trees, the abate- 
ment not to exceed one-fourth of the tax. 

Rhode Island has endeavored to preserve ‘ Easton’s 
Beach in Middletown and Newport’’ by making ita 
misdemeanor for any one to remove sand or gravel 
from it. 

All this in the direction ofa more cultivated taste, 
and a higher civilization. 


MISCELLANEOUS. 


In addition to the subjects of legislation which have 
been noticed, several of the States have made note- 
worthy changes in their statute law which can only be 
classed as miscellaneous. 

Alabama has created adepartment of agriculture by 
a statute which also provides for the inspection of fer- 
tilizers. 





Vermont has enacted a very stringent statute re- 
quiring all commercial fertilizers offered for sale 
within ber boundaries to be branded with the weight 
ofthe sacks, constituent parts, etc., and making a via- 
lation of the law a misdemeanor. 

In Arkansas a defendant cast in an ejectment suit, 
who has made improvements on the property in litiga- 
tion in the bona fide belief that he was the legal owner 
of the property, shall be compensated by the success- 
ful plaintiff for the value of the improvements before 
he can be ejected. 

Arkansas, Colorado and Pennsylvania have passed 
statutes requiring that assignees of insolvent debtors 
for the benefit of creditors shall enter into bond with 
surety for the faithful discharge of their duties, and 
file in court reports of their actings and doings. Illi- 
nois has enacted that involuntary assiguments, labor- 
ers’ and servants’ wages earned within the preceding 
three months shall be paid as preferred claims, while 
in Wisconsin assignments made for the benefit of 
creditors, giving preference to one creditur over 
another, except for the wages of laborers, servants, 
and employees earned within six months prior thereto, 
shall be void. Bearing upon a kindred subject is the 
statute of Ohio, providing that claims not exceeding 
150 for manual labor performed for a deceased person 
within twelve months of his death, shall be consid- 
ered as preferred debts against his estate. 

In Colorado the bodies of such persons dying in any 
alms house, prison, hospital, house of correction, or 
jail ‘‘as may be required to be buried at the public ex 
peuse,’’ shall be surrendered ‘‘to any licensed phy- 
sician in the State, to be by him used for the advance- 
ment of anatomical science, preference being given to 
the faculty of legally organized medical colleges or 
schools of anatomy, fortheir use in the instruction of 
medical students; ’’ but no such body shall be surren- 
dered if the deceased during his last illness requested 
to be buried, or if his relatives or friends claim his 
body for burial within twenty-four hours, or if he was 
a stranger or traveller who died suddenly before mak- 
ing himself known. The remains after dissection 
must be decently buried. 

Missouri, by joint resolution of her Legislature, has 
declared the former bankrupt law of the United States 
to have been productive of much harm, and instructed 
her senators, and requested her representatives in 
Congress to oppose the enactment of a new one. 

Nevada and Ohio have abolished the distinction be- 
tween instruments under seal and those not under 
seal, the former enacting that ‘‘the word ‘seal,’ and 
the initial letters ‘ L. 8.’’ ‘‘and other words, letters or 
characters of like imports, opposite the name of the 
signer of any instrument in writing, are hereby de- 
clared unnecessary to give such instrument legal effect 
and any omission to use them by the signer of any in- 
strument shall not be construed to impair the validity 
of such instrument’’; and the latter that private seals 
are abolished, and the affixing of what has been known 
as a private seal to any instrument whatever shall not 
give to such instrument any additional force or effect, 
or inany way change the construction thereof.’’ Bonds 
and deeds and other instruments conveying real estate 
shall be signed in the presence of two witnesses. 

Nevada has passed a special act toadmit to probate 
a paper purporting to be the will of one George G. 
Blair, as though it had been sealed with the seal of the 
testator. 

All goods manufactured in the New Jersey State 
prison must hereafter be ‘stamped in a legible and 
conspicuous manner with the ‘ words manufactured in 
the New Jersey State prison.’ ”’ 

A joint resolution of the New Jersey Legislature re- 
quests Congress to abolish compulsory pilotage upon 
vessels engaged in the coasting trade, and another au- 
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thorizes the governor to prepare and have presented to 
each officer and man of the New Jersey battalion a 
medal to commemorate their good conduct at the York- 
town centennial. : 

New York bas passed an act providing that executors 
authorized by will to sell real estate may, unless the 
will otherwise directs, sell either at public or private 
sale, and on such terms as may seem to them most ad- 
vantageous to the parties interested ; and alsoa second 
act providing that where two or more executors, as 
such or as trustees, have power given them to sell, 
mortgage or lease, and any of them sball fail to qualify, 
the other or others shall enjoy the power fully. 

New York has enacted that homestead property 
shall not be exempt from sales for taxes, Vermont has 
made the tool chest of a mechanic exempt from levy 
and sale, and Wisconsin has declared that the earnings 
of all married persons, or persons having a family to 
support, shall be exempt fur three months tothe extent 
of sixty dollars a month. 

North Carolina now requires that conditional sales of 
personal property shall be reduced to writing, and re- 
corded. 

Pennsylvania has passed ‘an act prohibiting the 
levying of license tax upon persons taking orders for 
goods by sample for individuals or companies who pay 
the tax at their chief place of business,’ of which I 
have seen only the title; and has also enacted that 
when any wire used for electric purposes is attached to, 
or shall extend over any building or land, no prescrip- 
tive right to maintain it there shall arise by lapse of 
time. 

An act to establish and determine the boundary line 
between Rhode Island and Massachusetts has been 
passed by the former State, to take effect only when a 
similar act shall have been passed by the latter. 

Wisconsin has enacted that no contract for the pur- 
chase, sale, transfer, or delivery of personal property, 
to be delivered and paid for ata future day, shall be 
void when either buyer or seller shal] in good faith 
intend to perform the contract. 


MAINE LEGISLATION. 

All the information I have been able to obtain from 
the State of Maine is that the Legislature, after sitting 
for a short while, adjourned over until late in August 
for the purpose of embodying the acts of the present 
session in the new revision which has been provided 
for. The restoration of the death penalty is the only 
noteworthy act to which my attention has been called. 
Her Legislature is probably now in session, as is also 
the Legislature of Georgia. 

CONCLUSION. 

A closer examination into the year’s legislation 
than is accomplished by this hurried glance, while it 
makes an exhibit of much that tends to ameliorate 
the condition of man and improve his belongings, yet 
leaves us painfully conscious of the merely tentative 
and experimental character of nearly all these efforts. 
The evils which press at the moment are attempted to 
be legislated out of existence by a single blow. Real 
or fancied wrongs are to be righted by partial and 
short-sighted enactments. Disappointed suitors pro- 
cure the passage of laws to give them a better chance 
next time. A very small number of these statutes 
either assert or adhere to any great principle of action, 
or give evidence of any high moral standard, or of 
that practical sagacity, familiarly known as common 
sense, which will enable them to stand the scrutiny 
and test of time, and undue haste, inconsiderate ac- 
tion, controlling prejudice and temporary passion are 
written all over them. 

How pleasant and refreshing to us, gentlemen of 
the Association, to turn from the consideration of 
this most imperfect statutory mechanicism to the law 





as we find it written in the decisions and the opinions 
of the great judges of England and America; to those 
expositions based upon the immutable principles of 
right and justice, which settle principles on such a 
firm foundation as to furnish guides for all future ac- 
tion; opinions, which embody enlarged views as to the 
relations which individuals sustain to each other and 
to the State; as to the true office and duty of govern- 
ment, and the great moral forces which should control 
enlightened communities. When we see how satisfac- 
tory, how all pervading, how permanent the results 
thus accomplished by our profession, as a whole, it is 
indeed cause for grateful and intense pride in its 
achievements and traditions. 

Much has been said, and sometimes flippantly, of 
the encroachments by made-law, even though accusa- 
tions thus madé are not entirely without foundation. 
How much has been thus done in the announcements 
of great truths and principles of action from the 
bench, which now constitute the treasury of the law! 
If Lord Mansfield made the law merchant of England, 
which also became that of America; if Chief-Justice 
Marshall made the Constitutional Law of the United 
States, as has been charged, how well did they build. 
Who so rash to-day as to question the amazing skill 
and complete success of those peerless architects? 
How many decades, and how many legislatures, com- 
posed each of hundreds of men, would it take to es- 
tablish such principles, work out such beneficent re- 
sults, and insure their acceptance by the coming gen- 
erations! 

We are certainly excusable if such reflections as 
these cause us to magnify our office and glory in our 
vocation. Whatsoever there is of capacity for good 
in us can be best developed by an association like this. 
We live in an age, which illustrates in every depart- 
ment of human action, the power of associated effort. 

In the realm of those moral forces, with which we 
have specially to deal, is not the superior power of as- 
sociated effort intensified? Whether we like it or 
not, we must be powerful for good or evil. Great, 
indeed, is our responsibility. 

There may be differences of opinion as to the char- 
acter of the age in which we live, whether it is more 
than ever before a money-loving uge, certainly it is 
a money-getting age beyond precedent. Perhaps 
men loved ‘filthy lucre’’ in the luxurious days of 
Greece and Rome as they do now, but there were 
controlling influences then against this absorbing 
power, which do not now exist. The real trouble 
with us to-day is not the mere love of money, asa 
possession and a treasure for the pursuit of wealth is 
not only aright, but often a duty, and the use of it 
when acquired, a great pleasure and high privilege, 
but itis the self-prostration of society before itasa 
dignity,a principality, a power. In this worship is 
often surrendered talent, learning, every high and 
noble aspiration, and even the gentler graces and 
more refined charities of life. Against this deification 
and absorbing power of wealth, what stronger bul- 
warks can be interposed than the associated resistance, 
and the example of an intellectual and learned pro- 
fession; powerful in influence, intimate and control- 
ling in its necessary connection with every variety of 
human affairs; trained to vigorous and independent 
thought and effective speech. If it but dare assert 
its dignity and character, there is no social agent 
which has half its power to curb and reform society. 
But to accomplish all this we must be true, and 
brave as well. Not only must honor be the guide of 
our own conduct, but we must make no terms with 
dishonor, for demoralization often comes not so much 
from joining in the out-right commission of sin, as 
from the halting, unmanly acquiescence, by which we 
condone it, 





THE ALBANY LAW JOURNAL. 


235 

















The theme is pleasant, and the glow of excitement 
causes me to trausgress. 

Iclose with the testimony of those whose higher 
claim and greater achievements in the profession jus- 
tify me in substituting their words for my own: ‘The 
influences of our profession are as wide as society; 
its duties are arduous, refined, delicate and responsi- 
ble; its honors and rewards, when fairly sought and 
earned, may fill the measure of a great ambition; we 
cannot be too wise, too learned, or too virtuous for it; 
we can make all knowledge tributary, and yet not 
transcend its compass.’’ Still another witness—I bear 
this testimony concerning our great profession: The 
more I have seen of it, the higher has risen my esti- 
mate of its diguity, usefulness and importance. * * * 

In it may be found as noble, truthful and generous 
men.as ever adorned the pulpit or the Senate; below 
either it can never fall, so long as those who practice 
it are faithful to the trusts committed to their hands 
by its great master. 


a 


JURISDICTION OF JUSTICES COURT AS TO 
MARRIED WOMAN, 
NORTH CAROLINA SUPREME COURT 
FEBRUARY TERM, 1883. 
DOUGHERTY VY. SPRINKLE.* 

An action againsta married woman, upon a promise to pay 
for work done on premises owned and held as her sep- 
arate estate, is not cognizable in the court of a justice of 
the peace. Such court is a common-law court, and its 
jurisdiction does not therefore embrace causes of an 
equitable nature. 

At law, she cannot bind herself personally, and hence her 
contract will not be enforced against her in personam, 
but equity will so far recognize it as to make it bind her 
separate estate, and will proceed in rem against it; such 
estate, being regarded as a sort of artificial person 
created by the courts of equity, is the debtor and liable 
to her engagements. 


Pygee action against husband and wife. Verdict 
and judgment for plaintiff; appeal by defend- 
ants. 
Platt D. Walker, for plaintiff. 
Jones and Johnston, for defendants. 


RvurFin, J. The single question) presented in this 
appeal is, whether the court of a justice of the peace 
can entertain an action against a married woman, 
brought upon a promise to pay for work done upon 
premises owned and held as her separate property. 

In Fisher v. Webb, 84 N. C. 44, a doubt was ex- 
pressed as to whether that court had jurisdiction of 
any cause arising ex contractu against the feme covert, 
but as the point did not directly arise in that case, and 
was not necessarily involved in its decision, it was not 
intended to conclude it. It was therefore fairly open 
to the plaintiff to be raised, as he has seen fit to do, in 
the present case. 

Further reflection however, and a more particular 
examination into the precedents, ancient and modern, 
serve to confirm us in the impressions we then had, 
and make it clear to our own minds, at least, that no 
such jurisdiction can be exercised by the court of a 
justice of the peace, seeing, that according to all au- 
chorities, his is but a common-law court, and that his 
jurisdiction does not embrace causes of a peculiarly 
equitable nature. See Fisher v. Webb, supra; Murphy 
v. McNeill, 82 N. C. 221; McAdoo v. Callum, 86 id. 419; 
Lutz v. Thompson, 87 id. 334. 

At law, a feme covert is incapable of making a con- 
tract of any sort, and any attempt of hers to do so is 
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not simply voidable, but absolutely void. If however 
she be possessed of separate property, a court of equity 
will so far recognize her agreement as to make it a 
charge thereon. But even in that cause and in that 
court, her contract has no force whatever as a personal 
obligation or undertaking on her part. 

Itis said in Green vy. Branton, 1 Dev. Eq. 500, that 
the promise of a married woman, except as it may 
affect her separate property, is held alike in equity 
and at law to be void, and that there is no court 
but what regards her promise, merely as such, to bea 
nullity. 

In Hulme v. Tenant, 1 Brown, C. C. 16, Lord Thur- 
low declared that he knew of no instance in whicha 
contract of a feme covert had been held to warranta 
personal decree against her, and that the only result 
of an action against her could be ‘to fetch forth her 
separate property and make it liable to her engage- 
ments.”” 

The rule laid down in 2 Story’s Eq. Jur., § 1397, and 
which the author says is in conformity with all pre- 
vious decisions, is thatat law a married woman can- 
not bind herself personally, and that not even a court 
of equity has power to enforce acontract against her 
in personam; but that if she have separate property, 
the court may proceed in rem against it. 

Pollock in his work upon Contracts, 69, says, that a 
word is needed to express just what that is, which in 
the case of a person sui juris would be a contract, but 
in the case of a married woman, cannot be a contract, 
because it creates no personal obligation even in 
equity; and he adds, ‘‘that the separate estate is re- 
garded as a sort of artificial person created by the 
courts of equity, and represented by the beneficial 
owner as an agent with full powers, somewhat in the 
same way as a corporation sole is represented by the 
person constituting it forthe time being; and asa 
contract made by the agent of a corporation can bind 
nothing but the corporate property, so the engagement 
of a married woman can bind nothing but her separate 
estate.”’ 

Carrying out this same idea, it was declared in Jn re 
Grissell, L. R. C., 12 Ch. D. 484, that it was a fallacy to 
suppose that a married woman is a debtor, because 
she is liable to have proceedings taken against her to 
obtain satisfaction of a debt out of her separate estate; 
for that, “it is not the woman, as a woman, who be- 
comes the debtor, but her engagement has made her 
property, which is settled to her separate use, a debtor 
and liable to satisfy the engagement.” 

The very nature of the pleadings, in an action of this 
sort, seems to point to such « conclusion. 

In Francis v. Wigzell, 1 Madd. 258, the vice-chancel- 
lor declared that inasmuch asafeme covert could not 
contract generally, she could not be sued generally, as 
any other defendant; but that it was necessary, in 
order to render her liable, that the bill should aver 
that she was possessed of separate property aud had 
so contracted as to charge it. Accordingly in that 
case the bill was dismissed, because it failed to allege 
the existence of a separate estate, and instead of seek- 
ing to charge a particular fund, sought to charge the 
defendant personally. 

There can be no question made, that as our courts 
were originally constituted, with their functions as 
courts of law and courts of equity kept distinct, the 
entire jurisdiction of actions brought to enforce satis- 
faction of the engagements of femes covert was com- 
mitted to the equity courts, to the exclusion of the 
others whose judgments are always in personam, and 
could not be otherwise, owing to their very organiza- 
tion. 

Nor was there any change wrought in this particular 
by the alterations made in our court system under the 
Constitution of 1868, or by the adoption of the statute 
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known as the married woman’s act. It was in refer- 
ence to these very alterations and the effect of the 
statute, that the court declared in Pippen v. Wesson, 
74 N. C. 437, and Huntley v. Whitner, 77 id. 392, that 
no deviation from the common law had been produced 
thereby, as respects either the power of afeme covert 
to contract, the nature of her contract, or the remedy 
to enforce it; that as a contract, merely her promise is 
still as void as it ever was, with no power in any court 
to proceed to judgment against her in personam; and 
that it was only through the equitable powers of the 
court that satisfaction of her engagements could be 
enforced as against her separate estate, and then only 
in case they were seen to be for her advantage. 

The nature of the pleadings is substantially the same 
as under the former system of our courts, and it is es- 
sential, in order to establish a right toa special judg- 
ment against her separate estate, that the complaint 
should show, not only that she has such estate, but 
that her promises are such as by the statute she is 
rendered competent to make. It was forthe want of 
just such allegations, and because the complaint de- 
manded a personal judgment against the feme defend- 
ant in Pippen v. Wesson, supra, that the demurrer was 
sustained and the action dismissed. The mandate of 
the statute too, that whenever an execution may issue 
against a married woman, it shall direct the levy and 
collection of the amount of the judgment against her 
from her separate property, and not otherwise (C. C 
P., $ 259), presupposes that all these requisites appear 
of record, and that the existence of such separate 
property is fixed by the judgment. 

Our conclusion therefore is, that the action is out- 
side of the jurisdiction of the justice in whose court it 
began, and that the same must be dismissed. 

Dismissed. 
—_——____—_——_. 


INFRINGEMENT OF TRADE-MARK. 


NEW JERSEY SUPREME COURT, FEBRUARY TERM, 1883. 


MILLER TOBACCO MANUFACTORY V. COMMERCE. 

A declaration charging defendants with fraudulently and 
falsely selling goods of his own fabrication as the manu- 
facture of the plaintiff, by which the plaintiff was de- 
prived of sales in the market, sets forth an‘actionable in- 
jury. 

F gpm for the infringement of a trademark. De- 

fendants demurred to the declaration. The opin- 
ion states sufficient facts. 


S. A. Besson, for plaintiff. 
E. D. Deacon, for defendant. 


Knapp, J. The declaration, to which the defendant 
has filed a demurrer, avers that the plaintiffs prepared, 
vended and sold, for profit, a certain kind of smoking 
tobacco called and well-known to the public as ** Mrs. 
G. B. Miller & Co.’s Best Smoking Tobacco,’ which 
they were accustomed to sell in packages wrapped in 
blue paper with the words “ Mrs. G. B. Miller & Co.’s 
Best Smoking Tobacco, 97 Columbia street, New 
York,’’ printed thereon; and that the defendant, in- 
tending to injure them in their sales and deprive them 
of their profits, deceitfully and fraudulently prepared 
and made smoking tobacco in packages of the same 
size, shape, color and appearance, with the words ** The 
Mrs. C. B. Miller & Co. Best Smoking Tobacco, 4371¢ 
Grove street, Jersey City,” in imitation of the goods 
of the plaintiffs, and fraudulently represented and sold 
the same as the article manufactured, vended and sold 
by the plaintiffs, when, in truth, the plaintiffs had not 
manufactured the same; by reason of which the 





*To appear in 16 Vroom’s (45 N, J. Law) Reports. 





plaintiffs were deprived of the sale of their goods and 
the cousequent profits. 

The question is whether this state of facts presents 
an actionable injury. 

It is not called for in this case to follow the demur- 
rant in his discussion of the rules specially applicable 
to suits for the appropriation of others’ trade-marks. 
The case here presents a grievance analogous to that 
in some, but not all its features. 

Trade marks are protected as such, as a species of 
property; not that ene can have an exclusive right in 
the signs, words or symbols used, per se; because one 
may stamp his cloth with the same mark or sign that 
another has acquired the exclusive right to use on his 
manufacture of iron. But when one has caused a 
particular species of manufacture to be characterized 
by certain marks or symbols, and given the article 
such currency in trade that it is identified with the 
mark, the law holds him to be possessed of a property 
right in such mark in connection with that species of 
manufacture, which it protects by action orinjunction 
against any unlicensed use of it by others. Intentional 
fraud in such use is not essential to entitle the owner 
to protection. The injury is complete if the same 
label or mark is used which recommends the article 
to the public by the established reputation of another. 
Coffeen v. Bunton, 4 McLean, 516; Dale v. Smithson, 
12 Abb. Pr. 237; Ainsworth v. Walmsley, L. R., 1 Eq. 
518. To violate such right is a legal fraud. 

But there is another type of injury to the same sub- 
stantial right, distinguished mainly by the essential 
feature presented, of actual fraudulent intent in its 
perpetration. This wrong the courts have ever been 
equally swift to redress. Itis said that the markets 
are free and open to make and sell any lawful com- 
modity which one has sufficient skill and energy to 
fabricate and vend, unless there exist in some other 
the protection which the Jaw of patents affords, and 
this is doubtless true; but every one should be and is 
required to depend for his success upon his own char- 
acter and fame, and the quality of his own productions. 
He may not saii under false colors and sell his produc- 
tions for those of others. To do so is to impose upon 
the public, and especially to defraud him whose right 
place in the inarket is filled with spurious goods. That 
is not fair competition; it is closer akin to piracy. The 
inventor of an unpatented article has no exclusive 
right to make and vend it; but if others make and sell 
it, they have no right to put it upon the public as the 
manufacture of the inventor, nor to adopt his label or 
trade-mark, nor one so like his as to lead the public to 
suppose that the article to which it is affixed is the 
manufacture of the inventor. Davis v. Kendall, 2 R. 
I. 566. 

The legal wrong is in fraudulently supplanting the 
maker of the genuine article by a false one sold as his 
own; whether it be by the adoption of his mark or by 
any deceit and false representation likely to deceive 
the public and accomplish that end, is material only 
in form. The injurious result is the sameif the wrong 
be committed in either way. The cases differ only in 
their requirements of proof, 

In Wotherspoon v. Currie, 5 L. R., H. L. Cas. 508, it 
is said by Lord Chelmsford that where a trade-mark 
is not actually copied, fraud is a necessary element in 
the consideration of every question of this description 
—that is, that the party accused must have done the 
act complained of with the fraudulent design of pass- 
ing off his own goods as those of the party entitled to 
the exclusive use of the trade-mark. 

Crawshay v. Thompson, 4 M. & G. 357, is a case in 
pointed illustration of the legal rule in frauds of this 
character. The declaration there alleged that the de- 
fendants fraudulently sold certain bars of iron, as and 
for, and under the false color and pretense that the 
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same were bars of iron of the genuine manufacture of 
the plaintiff. The right of recovery on proof of the 
averment was not questioned. The earlier English 
cases bearing on the subject are there referred to and 
need no citation here. 

The declaration here does not count upon the un- 
lawful adoption by defendant of plaintiff's trade-mark, 
but charges that the defendant sold his goods under the 
representation and pretense that they were the genu- 
ine goods manufactured by the plaintiff, which repre- 
sentations and pretenses were false and fraudulent; 
whereby they were to an extent injurious to them— 
shut out of the market; and that as devices in aid of 
their fraud, they fabricated deceptive imitations of 
the plaintiff's label and packing. The cases upon this 
subject all hold this to be an actionable injury. The 
underlying principle is that one, who by making rep- 
resentations, knowingly false, causes injury to another, 
is liable for the consequences of his falsehood. The 
following are cases bearing upon this subject. Sykes v. 
Sykes, 3 B. & C. 541; Archbold v. Sweet,iC.& P. 219; 
Blofeld v. Payne, 4B. & Ad. 410; Thompson v. Win- 
chester, 19 Pick. 214; Lemoine v. Santon, 2 E. D. Smith, 
343; Marsh v. Billings, 7 Cush. 322; Holmes v. Holmes, 
87 Conn. 278; Morison v. Salmon, 2 M. & G. 385. 

In the case last cited the declaration used was in 
form and in all its essential averments like the one be- 
fore us, and was brought under criticism on motion in 
arrest of judgment. The point principally made 
against it was not that action would not lie for such 
fraud, but on the sufficiency of the averment of a false 
representation by the defendant that the goods sold 
by him had been prepared by the plaintiff. It was 
held sufficient by all the judges, and judgment passed 
for the plaintiff. 

A precedent is found for this declaration in Sykes v. 
Sykes, above referred to. Also in 2 Chitty Pl. 697, 
698. 

The case of Marsh v. Billings, supra, was an action 
grounded upon the same character of injury as that 
counted upon by the plaintiff in this suit. The de- 
fendant there was charged with holding himself out 
as, and falsely representing himself to be, authorized 
by the proprietor of a large hotel to convey guests be- 
tween the hotel and the principal railway station, and 
using upon his coaches the signs and devices with 
which the plaintiff marked his carriages, thus obtain- 
ing passengers in fraud of the plaintiff, who by agree- 
ment with the proprietor of the hotel, had the exclusive 
patronage of the house and the sole right to place the 
hotel name upon his vehicles. The same principle was 
there applied, and the right of action maintained—not 
on the ground that the defendant might not rightfully 
carry passengers between the hotel and railway, nor 
on the ground that he might not put the name of the 
hotel on his coaches as indicating where he would 
carry persons to whom he might honestly engage his 
services, but on the ground that he could not fraudu- 
lently take away the plaintiff's passengers by passing 
himself off upon the public as possessed of patronage 
and privilege which the plaintiff held exclusively, or 
designedly use in aid of his fraud the signs which the 
plaintiff had rightfully adopted. 

Indeed, the cases are in entire harmony in maintain- 
ing the principles upon which the plaintiff's action 
proceeds. 

The demurrer should be overruled, with costs. 

ee 
LIMITING LIABILITY 
TELEGRAMS. 


WISCONSIN SUPREME COURT, MAY 31, 1883. 


CONDITIONS AS TO 


HEIMAN VY. WESTERN UNION TELEGRAPH Co. 
Telegraph blanks upon which messages were written con- 


tained this notice: ‘*No claim for damages shall be 
valid unless presented in writing within twenty days 





from sending the message.” Plaintiffs had used these 
blanks for many years. In an action for delay in deliv- 
ering a message, held, that the condition was valid and 
binding on plaintiffs. . 
_ for damages from delay in delivering a 
telegram. The opinion states the case. Plaint- 
iffs appealed. 


Frank B. Van Valkenburgh, for appellants. 
Finches, Lynde & Miller, for respondent. 


Orton, J. The main question in this case, and on 
which, more than all others, the verdict was directed, 
was whether the plaintiffs were bound by the condi- 
tion in the printed rules and regulations of the de- 
fendant company, which if accompanying the original 
message to be sent, or known by the plaintiff to exist 
in respect to such message, became the contract be- 
tween the parties ‘‘ that no claim for damages shall be 
valid unless presented in writing within twenty days 
from sending the message.’’ The testimony of the 
plaintiffs themselves was that for many years they had 
used the blanks of the company containing these rules 
in respect to night messages, and one of the plaintiffs 
wrote in pencil the address of the message in question, 
together with the date, upon one of the blanks. That 
the plaintiffs were bound by these rules as the con- 
tract between the parties in respect co this message, 
in view of the evidence, is too clear for argument or 
question. The message was sent in the night of the 
seventh day of May and was received promptly at the 
company’s office in New York, and immediately sent 
by messenger to the St. Nicholas Hotel, the place of 
the address, where one of the plaintiffs was stopping 
at the time, and was not handed to him, only because 
there was an error in the name of Heiman by the use 
of a letter “r’’ therein instead of **i,’’ which made the 
name ‘‘Herman.’’ The dispatch however was handed 
to the proper person onthe fourteenth day of May. 
This delay, it is alleged, occasioned the plaintiffs’ 
damages. No claim for such damages was presented 
to the company in writing or otherwise until the 
thirty-first day of May following, more than twenty 
days from sending the message on the seventh day of 
May. ‘There is no chance for construction in the 
meaning of the word ‘‘sending.”” It was sent only 
once as a telegraph message, and that was on the 
night of seventh. It is contended that the delay in 
receiving the message, occasioned by the mistake or 
error of the company, should modify this condition 
and extend the time. I knowof no such rule of law 
where a reasonable time is still left, after knowledge 
of the mistake, to give such notice. This principle is 
recognized in respect to limitation laws, as well as 
limitations of time in contracts, in cases too numer- 
ous to be cited. What the rule might be where the 
whole time had elapsed before knowledge of the mis- 
take or neglect we need not consider. Here there was 
time enough left for such notice in the time between 
the fourteenth and the twenty-seventh of May. It is 
further contended that this condition is unreasonable 
and void on grounds of public policy. There can be 
no test as to whether this length of time is reasonable 
or not, except the possibility of giving the notice 
within such time under ordinary circumstances, with- 
out unreasonable expedition or haste. By that cri- 
terion twenty days’ time is as reasonable as 30, 60, or 
90. The time beyond that required to give the notice 
is an unused and neglected excess for such purpose, 
and can be of no possible advantage without the in- 
tervention of unexpected or unnecessary conditions, 
against which no law or contract can provide. 

The only question remaining is whether such a con- 
dition is valid. Suchacondition has been held obli 
gatory in insurance, freight, and other contracts, and 
in legislation where damages have resulted from ac- 
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cident or negligence, and in such cases the principle is 
now undisputed. Itis only necessary to refer to au- 
thorities in which this or a similar condition has been 
held valid. 

In Wolf v. Western U. Tel. Co., 62 Penn. St. 83, the 
message was an ordinary day message, sent under a 
contract, providing for its being repeated and at full 
rates, and the condition for notice of the claim for 
damages was to be sixty days from the sending. The 
condition was held valid within the maxim conventio 
vincit legem, and reasonable as to time. 

In Young v. Western U. Tel. Co., 65 N. Y. 163, the 
contract was the same asin the above case, and the 
condition was held valid and reasonable. There is 
much stronger reason in favor of the validity of such 
a condition in telegraph contracts, and the reason- 
ableness of the time, than of the validity of such a 
condition and of the reasonableness of this limitation 
of time in contracts of insurance and transportation, 
and it is found in the nature and peculiar character of 
the business of telegraphing, and particularly in the 
night-time,where the same care, accuracy, and prompt- 
ness are neither contracted for nor expected as in the 
day-time. A similar conditionin insurance and freight 
contracts has been upheld by numerous decisions in 
this court and elsewhere, and would not now be ques- 
tioned in such cases. 

In Trask v. State Ins. Co., 29. Penn. St. 198, where 
immediate or reasonable notice was to be given, notice 
of eleven days was held unreasonable. 

In Lewis v. Great Western R. Co.,5 Hurl. & N. 867, 
the condition was ‘“‘that noclaim for damages, etc., 
should be allowed unless made within three days from 
delivery; nor for loss, unless made within seven days 
of the time the goods should have been delivered;” 
and it was held that the time was just and reasonable. 
It is insisted by the learned counsel of the appellant, 
in his brief, that the question of the unreasonableness 
of this condition should have been submitted to the 
jury and notdecided by the court as a question of 
law. What isa reasonable time in which an act is to 
be performed, when the contract is silent us to the 
time, may be aquestion of fact forthe jury; but 
whether the time fixed by the contract in which an 
act is to be performed is reasonable as affecting the 
validity of the contract itself, is clearly a question of 
law. It would be as proper to submit to a jury the 
question whether a contract was valid within the 
statute of frauds, or void on grounds of public policy, 
or void per se, on any other ground, or for being ille- 
gal, as the question whether the contract is woid in 
itself because unreasonable or impossible. 

It may be said further, in respect to the consider- 
ation and reasonableness of this condition, in the 
language of the opinion in Wolf v. Telegraph Co., 
supra: ** But clearly it is not unreasonable that a tele- 
graph company should require notice of claims for its 
defaults within a reasonable time, before being held 
to answer for the alleged default. From the nature 
of its business this may be essential to its protection 
against unfounded claims.’’ ‘“ Another reason * * * 
is found in the multitude of messages transmitted, re- 
quiringa speedy knowledge of claims to enable the 
company to keep an account of its transactions, before 
by reason of their great number, they cease to be 
within their recollection and control.’’ It may be 
added that this was a night message, and of one-half 
rates, because of its not requiring repetition, and on 
account of its liability to mistake, error, or delay, and 
of the common uncertainty and greater labor of night- 
work. Averdict for the price of the message was 
tendered by the defendant’s counsel, and not refused 
by the plaintiff's counsel, and the court ordered a ver- 
dict for that amount. 

The judgment of the County Court is affirmed. 








UNITED STATES SUPREME COURT AB- 
STRACT. 

CRIMINAL LAW—PERJURY UNDER UNITED STAT«s 
STATUTE—STATUTORY CONSTRUCTION.— Section 5392, 
U. S.R. S., provides thus. ‘* Every person who, having 
taken an oath before a competent tribunal, officer, or 
person, in any casein which a law of the United 
States authorizes an oath to be administered that he 
will testify, declare, depose, or certify truly, or that 
any written testimony, declaration, deposition, or 
certificate by him subscribed is true, willfully and 
contrary to such oath states or subscribes any mater- 
ial matter which he does not believe to be true, is 
guilty of perjury, and shall be punished, etc.’’ The 
defendant, who was clerk of the Circuit and District 
Courts for the Southern District of Ohio, was indicted 
for perjury in swearing before the District judge to his 
emolument returns and an account for services ren- 
dered for the United States. Held, that the instru- 
ment set forth was a written declaration and certifi- 
cate under the statute, and that if defendant did not 
believe the same to be true when he swore to it, he 
was guilty of perjury. The court say: ‘*We do not 
think the words declaration and certificate, as used 
in the section of the Revised Statutes on which this 
indictment is founded, are used as terms of art, or in 
any technical sense, but are used in the ordinary and 
popular sense to signify any statement of material 
matters of fact sworn to and subscribed by the party 
charged. Indeed the word declaration, as a word of 
art in the law, is generally used to signify the plea by 
which a plaintiffin a suit at law sets out his cause of 
action, as the word complaint is in the same sense the 
technical name of a billin chancery. The fact that in 
many acts of Congress cited by counsel that body has 
used the word to signify a statement in writing, 
whether sworn to or not, as the foundation in many 
cases of official action, oras preliminary to the asser- 
tion of rights by the party who makes the declaration, 
is far from proving that the use of the word in the act 
concerning perjury is limited to these cases. The in- 
ference is strong the other way, for the word is used 
in the cases cited in regard to so many and such di- 
verse transactions, that it can, in view of them all, 
have noother meaning than what is attached to it in 
ordinary use. And in all these instances it is equival- 
ent toa statement of facts material to the matter in 
hand. The paper or statement of the emolument ac- 
count, the falsity of which is the foundation of the 
charge, is set out, and if in the charging clause of the 
indictment it is described by a word equally applic- 
able to other instruments, no harm can come to de- 
fendant since he is precisely informed as to the identi- 
cal writing which is alleged to be false, and which he 
swore to be true. Nor can he be misled in any way, 
because what he says in that writing is, in the correct 
use of language, his sworn declaration on that subject. 
But the perjury in all such cases consists in the oath 
by which the party indicted swears to the truth of 
some matter, and his oath may be said to be the false 
statement of the statute. Orin other sense, it may 
be said that the written statement and the oath of the 
party that it is true, all constitute the declaration or 
certificate of the statute, for the falsity of which he is 
chargeable with perjury and liable to punishment. 
The previously prepared writing, his oath to its truth, 
or the whole taken together, is in our opinion a dec- 
laration of the party within the meaning of the stat- 
ute, and may be so well described in the indictment.” 
United States v. Ambrose. Opinion by Miller, J. 
(Decided April 23, 1883.] 

PATENT—ROLLER PROCESS FOR FLOUR PATENT IN- 
VALID.—The patent for improvement in processes of 
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manufacturing middlings flour, issued to Downton, 
April 20, 1875, held invalid as having been described in 
a German book published in 1871. By section 24 of the 
act of 1870 it was provided that any person who had 
invented any new and useful art, machine, manufact- 
ure, or composition of matter not known or used by 
others in this country, ‘‘and not patented or de- 
scribed inany printed publication in this orany foreign 
country before his invention or discovery thereof,” 
might obtain a patent therefor. In construing the 
words “described in any printed publication in this 
orany foreign country,” as they were used in refer- 
ence to the same subject in section 7 of the act of 1836 
(5 Stat. 117), this court in Seymour v. Osborn, 11 Wall. 
516, said: ‘Patented inventions cannot be super- 
seded by the mere introduction ofa foreign publica- 
tion of the kind, unless the description and drawings 
contain and exhibit a substantial representation of the 
patented improvement in such full, clear, and exact 
terms as to enable any person skilled in the art or 
science to which it appertains to make, construct, and 
practice the invention as they would be enabled to do 
if the information was derived from a prior patent.” 
So in Cohen v. United States Corset Co., 93 U. S. 366, 
the court said: ‘It must be admitted that unless the 
earlier printed and published description does ex- 
hibit the later patented invention in such a full and 
intelligible manner as to enable persons skilledin the 
art to which the invention is related to comprehend it 
without assistance from the patent or to make it or 
repeat the process claimed, it is insufficient to inval- 
idate the patent.’’ Downton v. Yaeger Milling Co. 
Opinion by Woods, J. 

[Decided May 7, 1883.] 


REMOVAL OF CAUSE—UNDER “‘ LOCAL PREJUDICE”’ 
AcT.—Under the local prejudice act there can be no 
removal unless all the necessary parties on one side of 
the suit are citizens of different States from those on 
the other. Vannevar v. Bryant, 21 Wall. 41. It isnot 
enough that there be a separable controversy between 
parties having the necessary citizenship, nor that the 
principal controversy is between citizens of different 
States. If there are necessary parties on one side of 
the suit, citizens of the same State with those on the 
other, the Circuit Court cannot take jurisdiction. 
Myers v. Swann. Opinion by Waite, C. J. 

[Decided April 23, 1883.] 


UNITED STATES CIRCUIT COURT AB- 
STRACT. * 


CONSTITUTIONAL LAW — A MUNICIPALITY CANNOT 
TAX ITS OWN OBLIGATIONS.—In the absence of any pro- 
visions of the statute which had entered into and 
formed part of the contract, giving the right to impose 
a tax, bonds or other obligations of a city, which be- 
long to non-residents, cannot be taxed without impair- 
ing the force of the obligation itself. In Railroad Co. 
v. Pennsylvania, 15 Wall. 300; Murray v. City of 
Charleston, 96 U. 8S. 432, and Hartman v. Greenhow, 
102 id. 672, the Supreme Court of the United States 
have settled, among other propositions of law, the two 
following, which apply to these cases: (1) That the ex- 
ercise of the power of taxation by municipal corpora- 
tions is such an act of legislation that if it impairs the 
obligation of a contract it is within the prohibition of 
article 1, § 10, that no State shall pass a law impairing 
the obligation of a contract. (2) That obligations to 
pay money on the part of States or cities, while they 
may be property, are not so localized as to be property 
within a State or city, when held by persons residing 
outside thereof. U. 8. Circ. Ct., E. D. Louisiana, 


*Appearing in 16 Federal Reporter. 








April, 1883.De Bignier v. City of New Orleans. Opin- 
ion by Billings, J. 


EQUITY—WHEN BILL TO RECOVER MONEYS WITH- 
HELD WILL NOT LIE.—A bill in equity alleged that de- 
fendants withheld money deposited with them by 
plaintiffs and that defendants ‘*‘ have used said moneys 
for their own purposes and have profited thereby.” 
There was no prayer for discovery. Held, that the 
bill was demurrable for want of equity. Upon the 
facts alleged, the complainants have a plain, adequate, 
and complete remedy at law. There are expressions of 
opinion in some of the more recent English cases to the 
effect that a principal may always resort to equity to 
compel an accounting by his agent; but in all the 
cases where the bill was sustained, the accounts 
were complicated and a discovery was _ essen- 
tial. Mackenzie v. Johnston, 4 Mad. 373; Phillips v. 
Phillips, 9 Hare, 471; Shepard v. Brown, 9 Jur. (N. 8.), 
195; Hemings v. Pugh, id. 1124; Makepiece v. Rogers, 
llid. 314. The cases are not authority for relaxing the 
rule that a bill in general will not lie unless some 
special ground is laid; as the inability to get proof, 
unless by discovery, Dinwiddie v. Bailey, 6 Ves. 136; 
Moses v. Lewis, 12 Price, 388, or where independently 
of discovery, intricate and perplexing accounts exist 
which cannot be conveniently investigated at law. 
Story, Eq. Jur., § 462. U. 8S. Cire. Ct., S. D., New 
York, April 10, 1883. Miller v. Kent Opinion by 
Wallace, J. 


JURISDICTION OF FEDERAL COURT — PARTNER AC- 
QUIRING INTEREST OF CO-PARTNER NOT ASSIGNEE. — 
A purchaser at an ex: ution sale of the interest of one 
partner in the partnersnip assets, if such purchaser be 
a non-resident of the State, may maintain a bill in 
equity agaiust the remaining partner fora division of 
such assets and an accounting, notwithstanding the 
fact that the partner, whose interest is so purchased, 
could not himself have filed such bill, for want of the 
requisite citizenship. Such suit is not ** founded upon 
contract in favor of an assignee,’ within the meaning 
of the first action of the act of 1875. U. 8. Cire. Ct., 
E. D. Michigan, December 26, 1882. McNichol v. 
Phelts. Opinion by Brown, J. 


JURISDICTION — CASES UNDER LAWS OF UNITED 
STATES—MARSHAL AND DEPUTY.—Cases arising under 
the laws of the United States are such as grow out of 
the legislation of Congress, whether they constitute 
the right or privilege or claim or protection or defense 
of the party, in whole or in part, by whom they are 
asserted. A part of the plaintiff's case is to make the 
United States marshal liable for the acts of his deputy. 
If the marshal is liable, such liability arises under the 
laws of the United States, and must be tested by such 
laws. U.S. Cire. Ct., N. D. Texas, Jan., 1883. Ellis 
v. Norton. Opinion by Pardie, J. 


REMOVAL OF CAUSE—ORDER OF STATE COURT WHEN 
NOT NECESSARY.—In a suit pending in a State court of 
Texas between parties who were all citizens of that 
State, certain citizens of other States holding liens, 
which entitled them under the laws of Texas, to inter- 
vene, applied for leave to intervene and litigate their 
rights, which was refused by the State court. The 
next day, without leave, they filed their petition as- 
serting their claims, and contesting the lien and all 
leged priority of the plaintiffs in the suit, and then re- 
moved the suit to this court. Ona motion to remand, 
held, that an order of the State court was not necessary 
in order to make them parties to the suit, and it was 
properly removed. U. 8. Circ. Ct., N. D. Texas, De- 
cember, 1882. Snow v. Texas Trunk Ruilroad Co. 
Opinion by Pardie, J. 
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INSURANCE LAW. 


FIRE POLICY—MORTGAGE—CONSTRUCTION OF CONDI- 
TION AGAINST THE COMPANY.—A fire policy which 
was collateral to a mortgage contained this condi- 
tion in reference to insured property. In all 
such cases, upon avy loss, the company shall 
have the option of paying to the insured, either 
such proportion of the sum insured as_ the 
damage by fire to the premises mortgaged or charged 
shall bear to their value immediately before the fire, 
but not exceeding such value. The mortgage 
covered the insured building and alot upon which it 
was situated. Held, that the clause “the premises 
mortgaged or charged,"’ embraced only the premises 
mortgaged which were insured. If there be doubt, in 
view of the general tenor of an instrument of writing, 
whether the words used therein are to be taken in an 
enlarged or restricted sense, all other things being 
equal, that construction should be taken which is most 
beneficial to the promisee. This rule of construction 
is especially applicable to the construction of policies 
of insurance; the provisions and conditions of which 
are, as admitted in the argument, prepared by the as- 
surers themselves, and their advisers, persons thor- 
oughly conversant with the principles and practice of 
insurance, with the utmost deliberation, ‘every word 
being weighed, and every contingency debated,’’ and 
thus prepared are executed and delivered to the as- 
sured, who ordinarily have no part in their prepara- 
tion. Therefore in Western Ins. Co. v. Cropper, 8 
Casey, 351, it is held, ‘‘ that if an exception ina policy 
be capable of two interpretations, equally reasonable, 
that must be adopted which is most favorable to the 
assured, for the language is that of the assurer.’’ This 
principle is approved and recognized in Commonwealth 
Ins. Co. v. Berger et al., 6 Wright, 292; Insurance Co. 
v. O'Malley, 1 Norris, 400. To the same effect is Hoff- 
man v. Etna Ins. Co., 32 N. Y. 405, where it was held 
that no rule in the interpretation of a policy is more 
fully established, or more imperative and controlling, 
than that which declares, that in all cases it must be 
liberally construed in favor of the insured, so as not to 
defeat, without a plain necessity, hisclaim to the in- 
demuity, which in making the insurance it was his 
object to secure. When the words are without vio- 
lence susceptible of two interpretations, that which 
will sustain his claim and cover the loss must in 
preference be adopted. Another rule of construction 
equally well known, is that the words of an agreement 
are to be applied to the subject matter, about which 
the parties are contracting at the time. The matter 
in hand is always presumed to be in the minds and 
thoughts of the speaker, though his words seem to 
admit of a larger sense, and therefore the generality 
of words used shall be restrained by the particular oc- 
casion. Words should not be taken in their broadest 
import when they are equally appropriate in a sense 
limited to the object the parties had in view. ‘ All 
words,” says Lord Bacon, “ whether they be in deeds 
or in statutes, or otherwise, if they be general, and not 
express and precise, shall be restrained unto the fitness 
of the matter and the person.’’ Bacon Law Max. Reg. 
10. Indemnity is the real object and purpose of all 
insurance; that is what the assured bargains for, and 
what the assurer intends to provide. Says Phillips— 
Phillips Insur., § 124: ‘‘The predominant intention 
of the parties in a contract of insurance is indemnity, 
and this is to be kept in view and favored in putting a 
construction upon a policy.’’ In May on Insurance, § 
174, the author says: “‘ It was early held, with special 
reference to contracts of marine insurance, that the 
strictum jus or apex juris is not to be laid hold on, but 
they are to be construed largely for the benefit of 





trade and for the insured.’”’ Tierney v. Ethrington, 1 
Burr. 341; a rule which, under different forms of ex- 
pression, has obtained with reference to all kinds of 
insurance to the present day. Having indemnity for 
its object, the contract is to be construed liberally to 
that end, and it is presumedly the intention of the in- 
surer that the insured shall understand, that in case 
of loss, he is to be protected to the full extent which 
any fair interpretation will give. Dow v. Hope Ins. 
Co., I Hall (N. Y.), 174; Riggin v. Patapsco Ins. Co., 7 
Harr. & J. 279. The spirit of the rule is, that when 
two interpretations, equally fair, may be given, that 
which gives the greater indemnity shall prevail. 
Pennsylvania Supreme Court, Feb. 26, 1883. Teutonia 
Fire Insurance Co. v. Mund. Opinion by Clark, J. 


FIRE POLICY—FALSE REPRESENTATION — OTHER IN- 
SURANCE—ESTOPPEL.—The plaintiff, applicant for in- 
surance, made an approximate estimate, from memory, 
of amounts of insurance then existing on the property, 
tothe defendant company’s agent, who reported a 
definite sum to the company; the agent had authority 
to act upon verbal statements, and a policy was is- 
sued. Held, that the representation was not false, and 
that plaintiff is not responsible for the error of the 
agent in his report to the company. The agent's ac. 
tual knowledge of the additional insurance in this case, 
is in law the knowledge of the principal, and a waiver 
of the requirement prohibiting other insurance with- 
out the written consent of the company. Collins v. 
Insurance Co., 79 N. C. 279; Argall v. Insurance Co., 
84 id. 355. In Insurance Co. v. Wilson, 13 Wall. 222, 
an applicant for life insurance and his wife, in answer 
to an inquiry as to the age and cause of death of 
the mother of theapplicant, said that they neither of 
them knew at what age nor from what disease the 
mother died. An aged woman present pro- 
fessed to know, and being questioned by the agent 
stated that she, the deceased, was forty years of age and 
died from fever. This answer was entered in response 
to the inquiries by the agent, the applicant and his 
wife, neither of them affirming the statement, nor as- 
senting thereto, and the application containing this 
answer was afterward signed by him. It was in proof 
that the mother died much earlier in life and from 
consumption, and the company sought to avoid the 
contract of insurance for this false information upon 
which the policy issued. The court said: ‘‘It is clear 
that for the insurer to insist that the policy is void be- 
cause it contains this statement, would be an act of 
bad faith and of the grossest injustice and dishonesty, 
And the reason for this is, that the representation was 
not the statement of the plaintiff, and that the de 
fendant knew it was not when he made the contract, 
and that it was made by the defendant who procured 
the plaintiff's signature thereto.’’ The court further 
said, in speaking of the attempt to make their own 
soliciting agents the agents for many purposes of the 
assured: ‘* But to apply this doctrine in its full force 
to the system of selling policies through agents, which 
we have described, would be a snare and a delusion, 
leading as it has done in numerous instances to the 
grossest frauds, of which the insurance companies re- 
ceive the benefits, and the parties supposing themselves 
insured are the victims. The powers of the agent are 
prima facie co-extensive with the business intrusted to 
his care, and will not be narrowed by the limitations not 
communicated to the person with whom he deals. An 
insurance company, establishing a local agency, must 
be held responsible to the parties with whom they 
transact business, for the acts and declarations of the 
agent within the scope of his business, as if they pro- 
ceeded from the principal.’’ North Carolina Supreme 
Court, Feb. Term, 1883. Hornthal v. Western Ingur- 
ance Co. Opinion by Smith, ©. J.(88 N. C. 71.) 
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CURRENT TOPICS 


HE world is always prepared for something new 
and queer from any member of the Beecher 
family. The minor members of the family occa- 
sionally challenge public attention by utterances 
which savor of ‘‘ crankiness.” Here now is the Rev. 
Thomas K., — we have not heard any thing from him 
ina good while—who seems rather disposed to 
apologize for suicide, if not to defend it. He has 
recently said in defense of these singular views: 
“ Restating our teachings (for we certainly stand to 
them) we affirm (1) that with ripening civilization 
suicides multiply; (2) the oldest Christian church, 
and largest, denounces suicide as a mortal sin; but 
(3) there are to-day and always have been chivalrous 
suicides; foremost among these stands one who 
said, ‘Therefore doth my father love me because I 
lay down my life, that I might take it again. No 
man taketh it from me, but J lay it down of myself. 
T have power to lay it down.” Onthisthe Troy Times 
remarks: ‘‘Coming from a clergyman professedly 
believing in and teaching the principles of Chris- 
tianity, this statement must shock the sensibilities 
of a great many persons, accustomed as is the public 
to Beecher eccentricities. It amounts to a declara- 
tion that the being held by the Christian world to be 
the Saviour of mankind committed suicide, an 
assertion which is tantamount to overturning one of 
the most vital of fundamental Christian doctrines, 
that of the atonement. It would be unfair, of course, 
to attribute any such purpose or desire to Mr. 
Beecher, yet he is or ought to be too good a logician 
not to perceive the inevitable drift of such declara- 
tions. 
tion from scripture made by Mr. Beecher which, if 
supplied, as it should be to give full effect to the 
text, destroys its force so far as the point sought to 
be made by Mr. Beecheris concerned. The Saviour's 
words, referring to his life, as given by John, whom 
Mr. Beecher partly quotes, were: ‘I have power 
to lay it down, and I have power to take it again.’ 
There are all the differences in the world between 
the meaning of the text as given by Mr. Beecher and 
that of the words as they actually appear. The first 
would denote the intention of voluntarily sacrificing 
one’s life just as the ordinary suicide does; the other 
indicates omnipotence subjecting itself to suffering 
and death in behalf of humanity, not a final and 
complete abdication of infinite power.” As suicide 
is recognized as acrime in law, the subject comes 
within our jurisdiction. The best that can be said 
forit isthat in certain circumstances it may be 
regarded with sorrowful allowance, as when resorted 
to as a refuge from long and excruciating suffering 
of body or mind, —for example, among lawyers, 
in the case of the saintly Romilly, who was driven 
to self-destruction by despair at the death of his 
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There is however one omission in the quota- 





wife. But the time when it was regarded asa 
heroic act, as in the history of Rome, for instance, 
has long since passed. Mr. Lecky, in the ‘‘ History 
of European Morals,” reviews and discusses this 
subject, and when Mr. Lecky is done with any sub- 
ject there is nothing more to be said about it. The 
Troy Times very acutely exposes the fallacy of Mr. 
Beecher’s argument founded on the words of our 
Saviour, which is a most fantastic example of one’s 
‘‘wresting the scripture to his own destruction.” 
There is nothing to be said for a man who calls 
Christ asuicide. Such teachings are most dangerous 
and abominable. The world is always full of people 
trembling on the verge of suicide, and requiring but 
some such encouragement to topple them over it. 
Hearty words of cheer and courage and patience 
and sympathy are what they need and what they 
should receive from the Christian pulpit. It is 
unfortunate that there are so many bad advisers of 
mankind in the pulpit, and we think the worst we 
ever heard of is the Rev. Thomas K. Beecher as an 
apologist for suicide. 


The amount of original and exclusive information 
that our English contemporaries manage to acquire 
about our legal institutions is remarkable. For ex- 
ample, the London Telegraph announces that there 
are nine Federal Circuits in this State. The same 
newspaper says: ‘‘If Lord Coleridge pursues his 
investigations as to the American judicial system in 
every State which he honors by his presence, he 
may ultimately arrive at the conclusion that the 
modern Americans are blessed with, perhaps, a little 
too much law and by far too many lawyers.” It 
may be that we have too much law, but we are sure 
that there are not too many lawyers in this State. 
It should be remembered that in this single State 
there is more litigation than in the whole island of 
Great Britain. There is no time when there are not 
more than 10,000 causes pending for trial in the 
Supreme Court ; something like 2,000 in the Appellate 
branch of that court; and some 500 in the ultimate 
Court of Appeals. This is exclusive of all the other 
courts. It takes agood many lawyers to care for 
all this mass of litigation,and most of the 10,000 
lawyers of this State have enough to do. Five 
millions of people, the third city in the world, 
another which is the third in this country, and still 
another which is rapidly striding toward a place 
among the second-rates, with an enormous agricul- 
tural, commercial and manufacturing business, 
necessarily furnish a great deal of employment to 
our profession. There is one Englishman who will 
soon know more about the people and _ the institu- 
tions and the resources of our country than any 
other who has ever lived, and that is Lord Coleridge, 
and we do not believe that he will say, when he 
finishes his tour of inspection, that we have too 
much law. 


It has been said that imitation is the sincerest 
flattery. If that is so, some of our contemporaries 





must think a great deal of us. There is the Teras 
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Law Review, for example, which has exactly copied 
the exterior device and heading of this journal, 
although we feel bound in candor to confess that it 
does not appear to imitate us in any other particular. 
then there is the Legal Adviser, of Chicago, which in 
its last issue has a column under the title of 
‘** Judicial Definitions — Terms in Common Use,” — 
an imitation of our own peculiar ‘‘ Common Words 
and Phrases,” and of our editor’s little recent 
volume of ‘‘ Judicial Interpretation of Common 
Words and Phrases.” We do not complain, but we 


do wish that the Adviser, when undertaking to 
define a word or phrase, would not use the plural 
verb, as for example; ‘‘‘ Goods and chattels’ mean 
personal property in possession;’” ‘‘‘ Heirs’ com- 
prehend the heirs of heirs;’” ‘* ‘ Crimes’ embrace 
also misdemeanors.’” This is not imitation, but 
a peculiarity, we hope, of the Chicago Legal Adviser. 


The law generally applauds diligence and reproves 
the slothful. ‘‘Take time by the forelock,” is a 
common injunction; and the law says, ‘‘ Vigilantibus 


> or ‘* subvenient 


et non dormientibus succurrent leges,’ 
jura.” But there is such a thing as being too 
anticipatory. In a recent case a defendant tried to 
excuse a murder because the other party had put his 
hand behind him, and he thinking the motion was 
made to draw a pistol, ‘‘ got the drop” on the 
behindhand gentleman. In a recent action of as- 
sault and battery, Borland v. Barrett, 76 Va. 128, 
the same danger is illustrated: ‘‘ It appears that the 
defendant and his wife, in the year 1878, were 
boarders at the Atlantic Hotel, in the city of Norfolk. 
In the summer of that year they went to the moun- 
tains, and did not return until the fall season. Upon 
leaving the hotel the defendant did not reserve the 
seats usually occupied by himself and wife at one 
of the tables in the dining-room, and according to 
the rules of the hotel, these seats were free to be 
assigned to any other persons. In July, 1878, the 
plaintiff became a boarder at the hotel, and the seat 
which had been formerly occupied by the wife of 
the defendant was assigned to the plaintiff, and was 
occupied by him without interruption and without 
question during the summer and fall months. Upon 
his return to the hotel however the defendant 
claimed the seat, and demanded through the head- 
waiter in the dining-room it should be vacated in 
behalf of his wife. The plaintiff, it seems, was not 
informed of the previous occupation of the seat by 
the defendant's wife or of any of the circumstances 
connected with it, and when asked by the head- 
waiter if he would change, declined todoso. The 
defendant, according to his own statement, was not 
aware that the seat had during his absence been 
assigned to the plaintiff. When therefore he saw 
the latter occupying the seat at the table, he took 
him to be some transient guest who had just arrived 
by one of the trains, and he requested the plaintiff 
to take the next seat and give his wife her seat. The 
plaintiff replied that it was his seat; that he had 
had it since July, and he preferred to retain it. The 





defendant said that if time were to be counted, his 
wife had occupied the seat the winter before. This 
was the entire conversation which passed between 
the parties at that time. The defendant, further 
states, he did not see the plaintiff again tiil the 
morning of the difficulty, when approaching the 
breakfast table he saw the plaintiff in the seat. He 
said to the plaintiff: ‘I see you have my wife's 
seat again. Will you please move to the next seat 
and give her seat to her?’ He looked up to me ina 
threatening manner and said, ‘No.’ I saw there 
was going to be a difficulty, and I concluded at once 
I had better strike the first blow, and I seized a 
Worcestershire sauce bottle and struck him over 
the head with it. He immediately arose from his 
seat, and seizing a plate with both his hands, lifted 
it in the act to strike me. I seized a chair, and 
raised: it, when parties interferred, and that ended 
the matter.” * * * The bottle was broken by 
the blow, and the plaintiff was led bleeding from 
the dining-room.” The jury thought the defendant 
ought to pay about $1,000 for his foresight, for 
‘*saucing”’ a gentleman, and for this novel resource 
for getting out of a ‘ difficulty.” The court thought 
that a fair award, observing: “ The plaintiff looked 
at him in a threatening manner, as he supposed. 
He saw there was going to be a difficulty, and con- 
cluded he would strike first. This is his sole excuse. 
He asked no explanation, he gave none. He had 
no sort of claim to the seat, as he ought to have 
known. He was utterly in the wrong in every 
particular. Carried away by his angry passions, he 
made a wanton and unprovoked attack on the 
plaintiff, forcing him to submit to the humiliation 
of receiving in public a gross insult and indignity, 
or having an affray which might have endangered 
the lives or the safety of the guests of the hotel.” 
We are glad that these Virginia gentlemen did not 
have a duel about the misunderstanding. 


NOTES 


—p——————_——— 


OF CASES. 
N Clark v. Downing, 55 Vt. 259, it is apparently 
held that a horse is a part of a man’s person, if 
not a person itself, for the reporter’s head-note 
states, ‘that it may be an assault if one strikes a 
horse attached toa wagon in which another person is 
sitting.” Royce, C. J., said: ‘‘Admitting that 
the jury might so find, did the striking of the 
plaintiff’s horse constitute an assault upon the plain- 
tiff? It is not necessary to constitute an assault that 
any actual violence be done to the person, — If the 
party threatened the assault have the ability, means, 
and apparent intention, to carry his threat into 
execution, it may in law constitute an assault. The 
disposition, accompanied with a present ability to 
use violence, has been held toamount to an assault. 
Where violence is used it is not indispensably 
necessary that it should be to the person. It was 
decided in Hopper v. Reeve, 7 Taunt. 698, that the 
upsetting of a chair or carriage in which a person 
was sitting was an assault; in Martin v. Shoppe, 3 
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CO. & P. 373, that riding after a person at a quick 
pace and compelling him to run into his garden to 
avoid being beaten was an assault; that the striking 
of the horse upon which the wife of the plaintiff was 
riding was an assault upon the wife. 1 Stephens 
N. P. 210. An assault is defined in Hays v. People, 
1 Hill, 351, to be an attempt with force or violence 
to do a corporal injury to another. The striking of 
the plaintiff's horse in the manner that his evidence 
tended to show would probably result in a corporal 
injury to him; hence, the request should have been 


complied with.” The reporter adds a reference to 


Collins v. Renison, Say, 188, where the overturning 
of a ladder on which the plaintiff was standing was 
held unjustifiable, although the ladder had been 
erected by the plaintiff on the defendant’s own land. 
See Stute v. Martin, 85 N. C. 508; S. C., 39 Am. 
tep. 711, and note, 712. 


In Vanderslice v. City of Philadelphia, Pennsylvania 
Supreme Court, April 16, 1883, 13 W. N. C. 373, 
it was held that a city is liable for the bursting of 
a sewer, even if it was occasioned by an unprece- 
dented fall of rain, provided the sewer was in such 
bad condition as to be likely to burst when there 
was a fall of water equal tothe maximum of its 
designed capacity. The court ‘* When the 
obstruction or dilapidation is an ordinary result of 
the use of the sewer, which ought to have been 
anticipated, the omission to make an occasional 
examination, and to keep the sewer in apparent 
good repair, is a neglect of duty which renders the 
city liable. WeCurthy v. City of Syracuse, 46 N.Y. 
194. Where the defect is observable and has existed 
so long as to become notorious, the city is liable as if 
there had been express notice. The city is presumed 
to have knowledge of an open defect after a reason- 
able time has elapsed for its ascertainment and re- 
moval, equa v. City of Rochester, 45 N. Y. 129; 
8. C., 6 Am, Rep. 52. Where there is a latent defect 
which causes an injury, the city is not liable for the 
damages uhless it had notice; but a defect is not 
latent, which can be seen by the exercise of reason- 
able care and examination. If the alleged defect in 
the sewer where the break occurred was patent for 
so long time prior to the injury, that it ought to 
have been discovered and repaired by the city, the 
plaintiff may recover without establishing actual 
notice. It follows that th» answer to the defendant’s 
fourth point was error, and in so far as that ruling 
pervaded the answers to other points and the charge, 
there was error. The court charged in response to 
the defendant’s second point: ‘That if the jury 
believe the sewer burst only by reason of the 
unprecedented fall of rain, on August 1, 1878, the 
city is not chargeable with negligence, such excess- 
ive rain-fall being the act of God.’ This proposition 
is sound, yet without explanation it may have been 
misunderstcod and misapplied. Thereis no evidence 
that the unprecedented fall of water, beyond the 
capacity of the sewer to receive and carry off, injured 
the foundations of the sewer or weakened it exter- 


said: 





nally by washing away its support. It is plain that 
the large fall of water burst the sewer, and equally 
plain, if the testimony is true, that the sewer was in 
such bad condition as to be likely to break whenever 
there should be a fall of water equal to the maxi- 
mum the sewer was designed to receive and carry off. 
If the sewer was constructed in a workmanlike 
manner, and due care had been taken to keep it in 
proper order, and it was broken only by a rain-fall 
so extraordinary as to be without the range of 
probability, the city was not chargeable with negli- 
gence. But if the break was owing to the defective 
condition of the sewer and the city had omitted the 
duty to examine and keep it in repair, the case is 
different. If properly constructed and in good re- 
pair, would the water which entered its inlets have 
passed through without causing a break? If so, the 
break should not be imputed to an unprecedented 
rain fall.” Counsel cited an article from 25 ALB. 
Law Jour. 401. See City of Evansville v. Decker, 
84 Ind. 325; 8. C., 48 Am. Rep. 86; Hardy v. City 
of Brooklyn, 90 N.Y, 435; 8. C., 48 Am. Rep, 182. 


In Parker v. Barnard, Supreme Judicial Court of 
Massachusetts, May, 1883, 16 Rep. 3869, a police 
officer of a city, acting under a regular rule of the 
police commissioners, requiring him to examine in 
the night-time the doors and windows of dwellings 
and stores to see that they were secured and to give 
notice to the inmates, or if such buildings were 
unoccupied, to make fast the doors and windows 
found open, crossed the threshold of the elevator 
entrance of « building, the doors of which were 
open, for the purpose of making an examination, 
thinking it was the entrance to the upper stories, in 
order that he might be in from the air and light his 
candle, and fell down the well of the elevator, which 
was unguarded, and received bodily injury. Held, 
that he was alicensee in the discharge of alawful duty, 
and could maintain an action for such injury against 
the owner or occupant of the building, who was re- 
quired by statute to provide the elevator well with a 
railing and trap-doors; although the statute also pre- 
scribed a penalty for the neglect of the duty thus im- 
posed upon such owner or occupant. The court said: 
‘* When doors are left open in the night-time under 
such circumstances that property is unprotected, it 
is a reasonable police regulation which permits an 
officer to enter in order to warn the inmates of the 
house, or to close and fasten the doors, and a license 
soto dois fairly implied, which at least should 
shield him from being treated as a trespasser. But 
if the plaintiff was a licensee it is contended that he 
was no more than this, that if lawfully upon the 
premises he was there at his own risk, and that none 
of the defendants were under any obligation toward 
him to keep this entrance or the building in a safe 
condition. It 1s certainly well settled that by the 
common law no duty is imposed on the owner or 
occupant of premises to keep them in a suitable 
condition for those who come upon them for their 
own convenience or pleasure, and who have not 
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been either expressly invited to enter or induced to 
come by the purpose for which the premises are 
appropriated, or by some preparation or adaptation 
of the place for use by customers or passengers, 
which might naturally and reasonably lead them to 
suppose that they might safely and properly enter 
thereon. Where no such preparation is made, or 
express or implied invitation extended, and the 
entry of the licensee is permissive only, there can 
ordinarily be no recovery for a neglect properly to 
guard the premises by which such person may be 
injured. Sweeny v. Old Colony Railroad Co., 10 
Allen, 373; Severy v. Nickerson, 120 Mass. 306; S. 
C., 21 Am. Rep. 514. If this be conceded it is 
still to be determined in the case at bar whether, 
when there is evidence which tends to show that 
the injury proceeded from the neglect of an obliga- 
tion imposed upon the defendants by statute, the 
protection intended to be afforded by means of such 
a statute is not for the benefit of all those who are 
upon the premises in the performance of lawful 
duties, even if they are but licensees, as well as for 
that of those who are there by inducement or 
invitation, express or implied, and thus whether 
such neglect may not be made the foundation of an 
action, * * * The owner or occupant of land 


or a building is not liable at common law for ob- 
structions, pitfalls, or other dangers there existing, 
as in the absence of any inducement or invitation 
to others to enter, he may use his property as he 
pleases. But he holds his property ‘ subject to such 


reasonable control and regulation of the mode of 
keeping and use as the Legislature under the police 
power vested in them by the Constitution of the 
Commonwealth may think necessary for the prevent- 
ing of injuries to the rights of others and the 
security of the public health and welfare.’ Smith v. 
Forehand, 100 Mass. 136. When therefore in the 
construction or management of a building the 
Legislature sees fit to direct by statute that certain 
precautions shall be taken or certain guards against 
danger provided, his unrestricted use of his property 
is rightfully controlled, and those who enter in the 
performance of a lawful duty and are injured by the 
neglect of the party responsible have just ground of 
action against him. Were the case at bar that of a 
fireman, who for the purpose of saving the property 
in the store, or for the prevention of the spread of fire 
to other buildings, lawfully entered in the perform- 
ance of his duties, and who was injured because 
there was no railing and no trap-doors guarding the 
elevator well, he would have just ground of com- 
plaint that the protection which the statute had 
made it the duty of the owners or occupants to pro- 
vide had not been afforded him. * * * The 
case of an officer, who with lawful process to justify 
it, enters to make an arrest, or that of one who 
enters lawfully to protect property, do not differ in 
principle from that of the fireman which we have 
considered. Like him they are withinthe building 
in lawful performance of their duty. Even if they 
must encounter the danger arising from neglect of 
such precautions against obstructions and pitfalls 





as those invited or induced to enter have a right to 
expect, they may demand, as against the owners or 
occupants, that they observe the statute in the con- 
struction and management of their building.” See 
Cahill v. Layton, post; Campbell v. Boyd, 88 N. C. 
129; S.C..43 Am. Rep. 740. 
ceamssiiatiailpiiannsicne 
ABATEMENT OF PUBLIC NUISANCE ~— 
DWELLING-HOUSE. 


N Fields v. Stokley, 99 Penn. St. 306, it was held 
that the mayor of a city, by virtue of his office, 
may demolish a wooden dwelling-house in a city, 
which by reason of the combustible nature of its 
materials and the disorderly character of its occu- 
pants endangers the lives, health and property of 
neighboring residents. Sharswood, C. J., observed: 
‘‘The plea, inter alia, avers that the houses men- 
tioned in the declaration and for the removal of 
which this action was brought were composed 
wholly of highly inflammable and combustible 
materials, and were insufficiently provided with 
chimneys and the usual and ordinary appliances for 
protection against fire, and were so used constantly, 
night and day, by drunken and disorderly persons, 
that the lives, health, and property of citizens were 
greatly endangered and the public safety imperiled. 
The question whether they were a public nuisance 
was fairly submitted to the jury by the learned 
judge below, and the verdict of the jury in favor of 
the defendant established that fact. * * * The 
defendant was the mayor of the city, and charged 
with the conservation of the peace and the pro- 
tection of the property of the city. He was the 
representative of the city. It is true that a wooden 
building, though erected contrary to law, is not per 
se a public nuisance. But it may become such by 
the manner in which it is used or allowed to be used. 
It is true that a private person not specially 
aggrieved cannot abate a public nuisance, and 
especially where a statute provides a remedy for an 
offense created by it, that must be followed. It is 
well settled however, that a private person, if 
specially aggrieved by a public nuisance, may abate 
it. In Rung v. Shoneberger, 2 Watts, 23, it was held 
by this court that the erection of a building upon 
the public square of a town was a public and nota 
private offense, and may be abated by any one 
aggrieved. In that case the buildings were re- 
moved by officers of the town by virtue of the 
authority of the town council, and the persons in 
possession, and who had erected the buildings, had 
recovered in an action of trespass. The judgment 
however was reversed, Mr. Justice Rogers saying: 
‘A nuisance, whether public or private, may be 
abated by the party aggrieved, so that it is done 
peaceably and without a riot. The reason (says 
Blackstone, 8 Com. 5) why the law allows this private 
and summary method of doing justice, is because 
injuries which obstruct or arrest such things as ae 
of daily convenience and use require an immediate 
remedy, and cannot wait for the slow progress of 
the ordinary forms of justice.’ The jury, under the 
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charge of the learned judge, has found these build- 
ings to be of that character. The city of Philadelphia 
was the owner of large and valuable property in 
their neighborhood. Any hour of the day or night 
they were in danger of being set on fire by those 
who frequented them with the owner's permission. 
Itisstated asa fact in the special plea, and of course 
a fact admitted by the agreement, that the public 
safety was imperiled. Nothing more was necessary 
to justify the action of the defendant. If the owner 
or tenant of a powder magazine should madly or 
wickedly insist upon smoking a cigar on the 
premises, can any one doubt that a policeman or 
even a neighbor could justify in trespass for forcibly 
ejecting him and his cigar from his own premises? 
It is true, that a private person assuming to abate a 
public nuisance takes upon himself the responsibility 
of proving to the satisfaction of a jury, the fact of 
nuisance. The official position of the defendant as 
mayor of Philadelphia did not relieve him from his 
personal responsibility in this respect. But he has 
been sustained by the verdict of the jury, which is 
a justification of his alleged trespass.” 

In Meeker v. Van Rensselaer, 15 Wend. 397, it was 
held that a dwelling-house, cut up into small apart- 
ments, inhabited by a crowd of poor people, ina 
filthy condition, and calculated to breed disease, is 
a public nuisance, and may be abated by individu- 
als residing in the neighborhood, by tearing it 
down, especially during the prevalence of a disease 
like the Asiatic cholera. The house had originally 


been a tannery, and under the floors were the old tan 
vats filled with putrid stagnant water, which oozed 


through the floor. And in Harvey v. Dewoody, 18 
Ark, 252, the same was held of a house used in such 
a manner as to endanger a town by fire and to be 
offensive to the citizens. In this case the defendants 
were mayor, councilmen, etc., sued individually, and 
they justified under an ordinance ordering the 
demolition of the house. The court said: ‘It is 
clear, we think, from the plea, that the mayor and 
councilmen had the right to have the nuisance 
complained of removed or abated in some one of the 
modes provided by law, even though in doing so it 
should be found necessary to destroy the house or 
tenement, as was the case in the instance at hand. 
The measure was regarded and esteemed by the 
corporate authorities as rather of a mixed character, 
partly sanitary and partly economical, to preserve 
other adjacent property in the town; and as such, 
we hold that every citizen holds his property subject 
to such regulations, * * * The party aggrieved 
by a nuisance, whether the public or an individual, 
may either resort to the appropriate remedy in one 
of the forms hereinbefore designated, or else may 
avail himself or itself of the right to abate the 
nuisance.” In Davis v. Williams, 16 Ad. & El. 
(N.8.), 546, it was held that where a house obstructs 
the exercise of a right of common, the commoner 
may, after notice and request to remove the house, 
pull it down, although the plaintiff is actually 
inhabiting and present in it. 








But to justify such extreme measures the nuisance 


must be a physical and not merely a moral one, and 
the act must be necessary to the abatement. So, in 
Brown v. Perkins, 12 Gray, 89, it was held unlawful 
for persons whose relations and friends frequent a 
building to obtain intoxicating liquors sold there, 
to break it open and destroy the liquors. Shaw, C. 
J., said: ‘*As it is the use of a building, or the 
keeping of spirituous liquors in it, which in general 
constitutes the nuisance, the abatement consists in 
putting a stop to such use.” The like was held in 
Gray v. Ayres, 7 Dana, 375, of the destruction of a 
house which was the resort of criminals and dis- 
orderly persons, and used as a repository of stolen 
goods, The court said: ‘‘ Although the destruction 
of the house might have been the most effectual 
mode of suppressing the nuisance, yet as the house 
itself was not a nuisance, nor necessarily the cause 
of one, its destruction was not a necessary means of 
abating the nuisance.” ‘‘Although it may be in 
general true that individuals may abate a physical 
public nuisance by force, it is not in general true that 
they may use force inabating a public nuisance which 
isnot ofa physical or substantial nature ; and therefore 
it is not true, asa general proposition, that they have 
a right to abate a nuisance of this kind, or that in 
doing so they may pull down a house because it is 
the seat of the nuisance,” etc. So Lord Raymond 
said, in Rex v. Papineau, 2 Str. 688: ‘If a dye- 
house or any stinking trade were indicted, you shall 
not pull down the house where the trade was carried 
on.” And soin Welch v. Stowell, 2 Doug. (Mich.) 
332, where the marshal and aldermen, prosecuted 
for tearing down a house, undertook to justify under 
an ordinance requiring them to demolish the build- 
ing as a house of ill-fame and a common nuisance. 
The court said: ‘The law undoubtedly authorizes 
the corporation of Detroit, or any person residing 
within its limits, to abate any nuisance that may 
exist. This right is one of the few exceptions to the 
general rule that no man shall take the law into his 
own hands; the exception finds its vindication in 
the law of necessity. It is a right however to be 
exercised with caution. Care must be taken that 
nothing is done but what is absolutely necessary to 
abate the nuisance. * * * It is said that the 
house was a nuisance. That may be very true; but 
it was a nuisance in consequence of its being the 
resort of persons of ill-fame. That which consti- 
tutes or causes the nuisance may be removed; thus, 
if a house is used for the purpose of a trade or busi- 
ness by which the health of the public is endangered, 
the nuisance may be abated by removing whatsoever 
may be necessary to prevent the exercise of such 
trade or business; soa house in which gaming is 
carried on, to the injury of the public morals; the 
individual by whom it is occupied may be punished 
by indictment, and the implements of gaming re- 
moved; and ahouse in which indecent and obscene 
pictures are exhibited is a nuisance, which may be 
abated by the removal of the pictures, Thousands 
of young men are lured to our public theatres, in 
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consequence of their being the resort nightly of the 
profligate and abandoned; this is a nuisance. Yet in 
this, and in the other cases stated, it will not be con- 
tended that a person would be justified in demolish- 
ing the house, for the obvious reason that to suppress 
the nuisance such an act was unnecessary. So in 
the case before us, the nuisance was not caused by 
the erection itself, but by the persons who resorted 
there for the purposes of prostitution.” The court 


distinguished Meeker v. Van Rensselaer on the ground 
that there was no way of abating the nuisance but 
by pulling down the building. 


—_— 


OF APPEALS ON “NOTICE” 


AGAIN. 


ee than two years ago I took occasion to refer, 
A inthe Law JOURNAL, to the decision of the 
Court of Appeals in the case of Stearns v. Gage, 79 N. 
Y. 102. The peculiarity of that decision is emphasized 
by the recent decision of the same court in Ellis v. 
Harrman, 90 N. Y. 466. There is nothing novel about 
the latter decision. It reiterates rules of law which 
have been in existence forages. But it gains distine- 
tion from the fact thatit follows so hard upon and 
stands in such marked contrast with the case of 
Stearns v. Gage. 

There are men who are indifferent to any injury 
which their actions may bring upon others, so long as 
they themselves are protected. By the light, or 
rather in the darkness caused by these two cases 
jointly, how shall such men guide themselves? 

Suppose that Smith, aman of means, is approached 
hastily by Brown, an intimate friend, who says to 
him, ‘“‘I want you to purchase all my real estate at 
once for $4,500; the title is clear, I must sell all my 
property immediately.’’ Suppose that Smith knows 
the situation and condition of the property and that 
it is worth the price demanded. Suppose that he is 
willing to accommodate Brown if he can do so with- 
out running into danger himself, but that his suspic- 
ions are aroused by Brown's action and words, and 
he asks him why he is so anxious to dispose of his 
property, and Brown thereupon answers: ‘‘ Never 
mind. Don’t ask any questions or say any thing 
about this transaction.”’ Now what is Smith to 
do? 

His position is atrying one. If Brown has already 
sold or mortgaged the property to one who has failed 
tu put the deed or mortgage on record, and is trying 
to make a second sale of the property, then Smith is 
bound to inquire; and if he does not inquire, he can- 
not, by completing the purchase and recording the 
deed, gain precedence over the prior unrecorded deed 
or mortgage. Ellis v. Harrman, 90 N. Y. 466. But if 
Brown is simply attempting to defraud his creditors 
and to put his property out of their reach, with the 
intention of seeking a more congenial clime with the 
proceeds, Smith may shelter himself in perfect safety 
under the decision of Stearns v. Gage. He must then 
implicitly obey the directions of Brown. He must on 
no account make inquiry. He must ‘abstain from 
inquiry for the very purpose of avoiding knowledge.”’ 
If he does this he is only chargeable with constructive 
notice. To be sure, his conduct will not be that of a 
strictly honest man. He will know that there is some- 
thing wrong about the transaction. He will know, 
that in all fairness to others, he should have made 
some investigation. ‘‘Be that as it may however,” 
the Court of Appeals says to him consvolingly, ‘*‘ we 
think that this isnot material, as actual notice is re- 
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quired where a valuable consideration has been paid.” 
Stearns v. Gage, 79 N. Y. 107. 

It is therefore clear that Smith should limit his 
inquiry to the question whether there are any prior 
incumbrancers. If this is answered in the negative, 
he may purchase the property with impunity. 

I had flattered myself that I understood the law of 
notice. Buta lowerchasm has been opened. It is 
too deep for me; I cannot fathom it. Until the time 
of Stearns v. Gage, the courts had uniformly held that 
no stronger case of notice, either actual or construc- 
tive, could be made out than by proving that a pur- 
chaser had designedly abstained from inquiry in order 
avoid knowledge. But the Court of Appeals has 
‘limited’ this rule. It has said, in effect, to pro- 
spective purchasers: ‘‘ If your vendor is trying to de- 
fraud prior incumbrancers, the rule holds good. In 
such a case it will not do to remain passive under sus- 
picious circumstances. You must bestir yourself, you 
must inquire, you must ascertain, as far as lies in your 
power, whether your action will injuriously affect the 
interests of others. Otherwise you will not be al- 
lowed to plead ignorance of prior incumbrances, and 
will lose all. But if your vendor is trying to defraud 
creditors, the rule ceases. In such a case to remain 
passive is your only safety. Have as many suspicions 
as you please, but do not inquire. ° 

Negligence is profitable. To be designedly ignorant 
is great gain. If any one seeks to give you i.forma- 
tion, fly from him. Regard as your worst enemy any 
honest man who would stupidly tell you of prior 
rights. Thus may you purchase with absolute safety; 
and this court will say to pursuing ereditors: ‘ You 
shall not touch him. It has cost him much time and 
labor to escape knowledge of your claims, and he 
shall have his reward.’ ”’ 

Icannot believe that the decision in the case of 
Stearns v. Gage, will long be considered an authority 
by the court which rendered it. It will probably be 
first ‘‘distinguished,” then ‘limited,’’ and finally 
calmly ignored. But before it dies it will have fur- 
nished to many rogues, who wish to defraud their 
creditors, a device by whic! they may dispose of their 
property for that purpose, a device which they may 
use with perfect confidence, because it has received 
from the Court of Appeals of the State of New York 
this indorsement, “ eutirely harmless.”’ 

J. H. HoprKins. 
ponte 
TAXING CORPORATIONS UNDER NEW 
YORK LAWS, 1881, CHAP. 361. 


RE the corporations named in section 3 of act (chap. 

361), 1880, liable to interest on the amount of their 

tax, in addition to penalty of ten per centum imposed 
by section 2, of said act, for non-payment? 

The act imposes a tax on the franchise of certain cor- 
poration; and by section 4 requires the tax to be paid 
within fifteen days from January 1, in each year, and by 
section 2, provides that “‘ If any such corporation shall 
neglect or refuse to pay the tax imposed on such cor- 
poration, company or association, within fifteen days 
after the first day of January as provided in the fourth 
section of this act; it shall be the duty of the comp- 
troller of the State to add ten per centum to the tax 
of said corporation, company or association for each 
and every year for which such tax shall not have been 
paid, which percentage shall be assessed and collected 
with the tax, etc.” 

By section 9 it is provided “‘ that if any corporation 
shall neglect or refuse to pay any tax by this act re- 
quired to be paid, the same may be sued for in the 
name of the people of the State in an action to be 
brought by the attorney-general at the instance of 
the comptroller,” etc. 
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There is no provision in the act declaring that in ad- 
dition to the ten per cent penalty, interest may be re- 
covered; and yet it is insisted that the tax, penalty, 
costs; and in addition six per cent on the tax from 
Jauuary 16, 1883, is recoverable. This we consider ab- 
solutely unauthorized. The ordinary interest allowed 
to be recovered on a money demand is by way of 
damages for nou- payment, but this is not recoverable 
if the parties have agreed upon another sum; or an- 
other rate; so is it with the people of the State, they 
have declared the rate of taxation; how the amount 
shall be ascertained; when it shall be paid; and what 
penalty shall be imposed for non-payment. Having 
done this, the officers of the State have no right to add 
an additional penalty, and while the people have de- 
clared by law, that it shall be ten per centum, the 
officer, by adding six per cent more, makes it sixteen 
percentum. We say the officer has no right for the 
reason that his right is dependent upon law, and un- 
less authority is given by law, he acts without right. 
It is very familiar in the history of tax laws in this 
State, that a penalty for non payment is imposed in 
excess of ordinary interest, and there is no case in 
which in addition to such penalty, ordinary interest 
has been added, unless express authority for so doing 
was given by statute. When the law fixes the penalty, 
it is the only penalty, and none other can be collected ; 
and in no case can interest be recovered unless ex 
pressly given. The rule is so stated in Cooley on Taxa- 
tion, 300, note 4, also at pp. 15 and 14, and was ex- 
pressly adjudged in Western Union Tel. Co. v. State, 
55 Tex. 314, Gould, J., saying: “‘The rule is that 
when an action is given for taxes, interest is not re- 
coverable unless the statute gives it’’ (p. 319). The as- 
sessment of taxes does not create a debt upon which a 
promise to pay interest can be applied. Shaw v. 
Pickett, 26 Vt. 482, per Isham, J., 486. 

Taxes are not debts in the ordinary sense of that 
term, and their collection in general depends upon the 
remedies which are given by statute for their collection. 
Cooley on Taxation, 13. In Haskell v. Bartlett, 34 
Cal. 281, it was held that interest could not be collected 
in an action to recover street assessment. Sanderson, 
J., says: “ Street assessments in San Francisco are not 
contracts within the meaning of the statute in relation 
to interest, nor is there any provision in the statutes 
in relation to street improvements in that city which 
allow interest on street warrants.’’ In Himmelman v. 
Oliver, 34 Cal. 246, the same point is decided. The second 
question in the case was whether street assessments, 
“The second 
is answered in the negative.’’ Both of these cases were 


as such, draw interest. Sanderson, J. 
actions to recover the assessment and interest. 

The right to sue certainly does not of itself give a 
right to recover interest. Under the act of 1881, the 
right to sue is for the tax; and the penalty is only 
recoverable in such action, because by virtue of section 
2 it is added to the tax and is to be assessed and col- 
lected with it. The State officers recognize the 
rule that they cannot collect interest on the penalty, 
yet why not, if they can do so on the tax; the ten per 
cent is added to the tax. Theclaimis untenable and 
cannot be sustained on principle or authority; so far 
as we can ascertain, there is no conflict in the cases on 
the subject, and the text writers are equally agreed 
upon the principle. As the authority if any must be by 
statute, we desire to know, where isthe statute au- 
thorizing the collection of interest in addition to the 
penalty ? D. T. W. 

New York, August 2, 1883. 





DANGEROUS OBSTRUCTION IN PRIVATE 
WAY. 


WISCONSIN SUPREME COURT, MAY 31, 1883. 


CAHILL V. LAYTON. 

The defendants occupied a building along side of which was 
a roadway maintained and used by them and occupants 
of adjoining buildings for many years. Across this road- 
way from the building occupied by defendants was a 
platform sufficiently high to permit horses and wagons to 
pass under, but not high enough to allow of the passage 
of one sitting upon a wagon. Plaintiff, who was employed 
as a teamster by one occupying a building adjoining this 
roadway, was injured by coming in contact with this 
platform while driving a team in his employers’ business. 
This road was open to and used by the public as well as 
by the adjoining lot owners and their employees. Held 
that defendant was not liable for the injury to plaintiff. 

P  gieweeees by an administrator for death of intestate 

by the negligence of defendants in maintaining a 
platform across a roadway in a lot in the south half of 
block 87 in the fourth ward of the city of Milwaukee, 

Different facts appear in the opinion. From an order 

sustaining a demurrer to the complaint plaintiffs ap- 

pealed. 


Cotzhausen, Sylvester and Scheiber, for appellant. 


Wells, Brigham and Upham and J. @. Jenkins, for 
respondents. 


Cassopy, J. The south half of the block extended 
to the dock line of the river on the east, to Fowler 
street on the south, to West Water street on the west, 
and toanalley on the north, which alley extended 
from West Water street to the dock-line of the river. 
In this south half of the block the defendants occupied 
a large brick building on a lot fronting on West Water 
street and extending back to the dock-line of the river, 
and from the rear end of which brick building a plat- 
form projected over a roadway to such dock-line, at 
such an elevation that a team of horses and a wagon of 
ordinary height could be driven under it, 
along and upon said roadway, without hind- 
rance, but not sufficiently elevated to admit 
of the passage of a teamster sitting upon such 
wagon. The several proprietors and occupants of lots 
and parts of lots in this half block had for many years 
in common maintained a roadway extending across 
the end of the several lots along the dock-line from 
the east end of Fowler street to the east end of the 
alley, which roadway passed under and was spanned 
by the platform above mentioned. Thus this roadway, 
Fowler street, and the alley at all times afforded to all 
such occupants and proprietors, and their ageyts and 
servants, and to the public in general, access for teams 
and wagons to and from the rear ends of all the various 
buildings in said half block to West Water and other 
streetsof the city. In this half block, and adjacent to 
the building occupied by the defendants, was a store 
oceupied by Plankinton & Armour, the rear end of 
which extended to the roadway. 

At the time of the injury the deceased was engaged 
in the employment of Plankinton & Armour, hauling 
pork from the rear end of their store, and while so en- 
gaged driving a team of horses drawing a common 
freight wagon loaded with pork in barrels and other 
goods from the rear end of their store along the road- 
way to and under the overhanging platform, his head 
and breast were forced against the south edge of the 
platform, whereby he was thrown backward upon the 
barrels in the wagon with such violence that he was 
greatly injured and soon died. Since the allegation is, 
not that he was thrown backward against barrels, but 
upon the barrels, it is quite evident that he must have 
been upon the barrels at the time, and not down on 
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the floor of the wagon. It appears from the complaint 
that the several streets named were public highways 
and that the alley was a public alley, and also a public 
highway. There is no allegation however that the 
roadway was a public roadway, highway, street, alley 
or public way of any kind. There is no allegation that 
there had been any recent change in the condition or 
use of the roadway, but on the contrary it is alleged 
that it had been used in the same condition for many 
years. There is no allegation that there had been any 
recent change in the platform, but on the coutrary, it 
is alleged that it had been kept and maintained as it 
then was for a long time prior thereto. True, itis al- 
leged that at the time of the accident the defendants 
had omitted and neglected to keep or have at or about 
the platform auy light or other signal to indicate its 
existence, and that the death was caused wholly by the 
fault and neglect of the defendants in keeping and 
maintaining the platform over the roadway in the 
position and in the manner stated without such signal; 
but there is no allegation that any light, signal, bar- 
rier, or warning of any kind had ever been kept or 
maintained by the defendants or any one. 

The alleged liability is therefore based upon a state 
of facts which had existed for a long time prior to the 
injury; and since it is alleged that the roudway had 
been so maintained for many years, we may fairly in- 
fer that the platform had also been kept and main- 
tained for the same period by some one, if not by the 
defendants. No negligence is therefore involved in 
the case, unless it be such as had existed for many 
years. No duty is involved, unless it be 
such as had never been performed. The breach 
of duty, if any, consisted first in the construction. 
But liability is not predicated upon any wrongful con- 
struction, from which we infer that such construction 
occurred prior to the time when the defendants be- 
came occupants. It isthe continuance and mainte- 
nance of a structure which had existed for many years 
that is the ground of complaint. To support it, coun- 
sel seems to rely mainly upon Zhayer v. Jarvis, 44 Wis. 
388; Corby v. Hill, 93 F. C. L. 556; Bennett v. Louis- 
ville & N. R. Co., 102 U. S. 577, and Low v. Grand 
Trunk R. Co., 72 Me. 315. This case seems to be 
clearly distinguishable from Thayer v. Jarvis, supra, 
for there the defendants had recently placed and left 
certain caustic substances in the passage-way through 
which the plaintiff's team was driven and thereby in- 
jured. 

The same distinguishing element seems so have been 
present in Corby v. Hill, supra, for there the defendant 
had just recently placed slate and other material in a 
road leading from the turnpike to a lunatic asylum, in 
such a way as to be dangerous to travellers thereon, 
without giving notice or warning or other signal, and 
the only defense was that the same had been so placed 
by leave and license of the owner of the soil. In that 
case it was contended upon the part of the defense, 
observed Cockburn, C. J., “that the owners of the 
soil, and consequently, also, any person having leave 
and license from them, may, as against any other per- 
son using the way by the like leave and license, erect an 
obstruction thereon, unless in the case of a holding out 
any allurement or inducement to such other person to 
make use of the way.”’ The learned chief justice con. 
tinued: “It seems to me that the very case from which 
the learned counsel seeks to distinguish this isthe case 
now before us. The proprietors of the soil held out 
an allurement whereby the plaintiff was induced to 
come upon the place in question; they held out this 
road to all persons having occasion to proceed to the 
asylum as a means of access thereto. Could they have 
justified the placing an obstruction across the way, 
whereby an injury was occasioned to one using the 
way by their invitation? Clearly they could not.” 





The case was followed in Bennett v. Louisville R. Co., 
supra, which was controlled by the principle of invita- 
tion and concealed danger. There the deceased was a 
passenger on the defendant's cars, and was unaware 
of the existence of the openings or hatch-holes in the 
depot floor, which had been left unguarded at night, 
and through one of which he fell and was injured. 

Low v. Grand Trunk R. Co., supra, was quite similar 
in principle. The plaintiff, a night inspector of cus- 
toms in Portland, while on the defendant's wharf at 
night, fell into a gangway, cutting the direct passage 
along the wharf transversely, and which had been left 
open and unguarded, and was injured. It was there 
contended that the nature of defendant’s business at 
the wharf was not an invitation to the plaintiff to be 
there at night, but that he was a mere licensee. The 
court however thought otherwise, and held, in effect, 
that the business of receiving cargoes from foreign- 
going vessels, as the defendant did at its wharf, called 
for the presence there at night of the inspector of cus- 
toms, to whom the defendant by the prosecution of its 
business, owed the duty of providing safe passage- 
way; and that the mere fact that he was there at night 
watching for smugglers without a lantern did not 
prove an absence of due care, since that was probably 
the best way of detecting smuggling. 

The facts in the case before us are somewhat peculiar. 
They present some features not present in any of the 
above cases. Each of those cases presents some features 
not present here. There isno claim of any sudden ob- 
struction of the roadway. There is noclaim that the 
deceased was a trespasser at the time of the injury. 
Whether the roadway was used in pursuance of some 
grant, reservation, covenant, agreement, prescription, 
dedication, or under a mere license, does not appear, 
except in so far as may be inferred from the facts 
stated. There is nothing to indicate that it was ever 
laid out asa public highway. There is nothing to 
indicate it was such by prescription. There is 
nothing to indicate that the public authorities ever 
assumed any control over it. There is no claim that 
the city would be liable for any defect in it. The mere 
facv that the roadway afforded access to the rear ends 
of such buildings to the public in general, as well as to 
such occupants and proprietors, their agents and ser- 
vants, did not convert such roadway into a public 
highway. True one end opened into a public street 
and the other into a public alley, and it may and 
probably would be inferred that such openings con- 
stituted a license to the public to use it for all the pur- 
poses to which it was adapted. Danforth v. Durell, 8 
Allen, 244. But such license, or even had there been a 
dedication, would havé been limited to the use of the 
roadway with the over-hanging platform, as it was and 
had for years been maintained. 

In Le Neve v. Vestry of Miles End, 8 El. & Bl. 1068, it 
was observed by the court: ‘* But over the place in 
question the public have not an unlimited right of pass- 
age, but onlya qualified right of title, of little or 
no practical utility, and subject to such as the occu- 
pants of the adjoining houses had been accustomed to 
make of it. The public, as of right, have only used 
such parts of the intermediate space as were not at 
the time occupied by the tenants of the houses, and if 
this user could be considered as evidence of a dedica- 
tion, it could only be of a partial dedication to the 
public; and a place so partially and occasionally used 
for passage by the public, is not, we think, part of a 
street within the meaning of the act of Parliament.” 
Such use by the public, as here alleged, would not of 
itself however be a dedication to the public. To con- 
stitute a valid dedication of such roadway to the pub- 
lic, there must be a clear intention on the part of the 
owner to so dedicate. Bruick v. Collier, 56 Mo. 160; 
Bowers v. Suffolk Manuf*y Co., 4 Cush. 382; Durgin v. 
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City of Lowell, 3 Allen, 398; Rowland v. Bangs, 102 


Mass. 299; Dodge v. Stacey, 39 Vt. 574; Hall v. McLeod, 
2 Mete. (Ky_.) 98; Davis v. Ramsey, 5 Jones, Law, 256; 
Bushnell v. Scott, 21 Wis. 451. It is not enough that 
there should be acceptance without dedication, nor 
dedication without acceptance. The two must con- 
eur. Id. 

Undoubtedly, as remarked by the Supreme Court of 
New Hampshire, “a highway may be proved by long 
usage; but a way to become public must be used in 
such a manner as to show that the public accommoda- 
tion requires it to be a highway, and that itis the in- 
tention of the owner of the land to dedicate the way 
to the public.”’ Barker v. Clark, 4 N. H. 383; State v. 
Nudd, 23 id. 337. To the same effect, Hall v. McLeod, 
supra. The allegation here is that the roadway, street, 
and alley afforded to the public in general access for 
teams und wagons to the rear ends of all the various 
buildings situated on the half block. Besides it is al- 
leged that it had been maintained by the proprietors 
and occupants of the several lots and parts of lots in 
the half block for many years. The allegations there- 
fore restrict the use to particular classes of persons, 
and hence preclude a dedication to the public. But in 
the language of the Supreme Court of Kentucky, 
‘*when the appropriation is for the use of particular 
persons only, made under circumstances which exclude 
the presumption that it was intended for public 
use, it will not amount toa dedication. * * * The 
intention to create a private passway merely excludes 
allidea of an intention to create a public highway; 
and as a dedication, to be valid, must be made to the 
public, it is manifest that an establishment of a private 
passway cannot be construed to be a dedication of a 
passway to public nse.” Hull v. MeLeod, supra, 104. 

In Bagley v. People, 43 Mich. 355, it was held that an 
alley is not a public highway, and cannot be governed 
by the same rules. It is for the accommodation of 
abutting owners, and the public have no general right 
of way through it. The roadway in question therefore 
must be regarded asa private way. Being a private 
way, passage over it was manifestly, either under a 
license, by prescription, or else a right secured by 
virtue of some grant, reservation, covenant, or agree- 
ment. If by virtue of such grant, reservation, cov- 
enant or agreement, then the same was either in gross, 
—that is attached to the person using it,—or appurten- 
ant to the several lots. Sunway v. Hunger, 42 Ind. 44; 
Watson v. Bioren, 1 Serg. & R. 227. Ifany such right 
was here secured, there certainly is nothing to indi- 
cate that the same was in gross, hence it would be 
construed to be appurtenant to the several lots. 
Sanxay v. Hunger, supra, and Spensly v. Valentine, 34 
Wis. 154. So ifany such right was here secured, it 
was not that ‘‘ofa suitable and convenient passage,” 
as in Atkins v. Bordman, 2 Mete. 457; Wimbledon v. 
Dixon, L. R., 1 Ch. Div. Cas. 362, and Walker v. 
Pierce, 38 Vt. 94, but a roadway definitely fixed, and 
actually used and maintained as fixed for many years. 
Had there been any such grant, reservation, covenant 
or agreement, an inspection of the same might have 
revealed the precise limits of the roadway in height as 
well as width, and whether such roadway was with or 
without such overhanging platform. If no such right 
of passage was ever secured, except the one in question, 
with such projecting platform over it, then it is diffi- 
cult to perceive how any liability could be created by 
reason of such projection remaining in the same _ posi- 
tion it had for along time. If each of the several pro- 
prietors and occupants had for several years enjoyed 
all the rights ever secured, then certainly none of them 
ever had any ground for complaint. The same would 
be true if such right were secured by prescription. 

In Barnes v. Haynes, 13 Gray, 188, a passage-way 
which extended from a street along and upon both 





sides of the dividing line between two lots, and was the 
only means of access to the back part of either, was 
used by the owners of both lots for twenty years with- 
out limitation, restriction, interruption or objection, 
or any claim of right, except what might be implied 
from such use, and it was held that from such use a 
grant must be presumed to the owner of each lot of an 
easement in that part of the passage-way which was 
upon the other lot. But here noright of passage by 
prescription for 20 years, or any definite number of 
years, is alleged, unless it is to be inferred from the 
allegation that the way had been maintained for many 
years. 

In Richardson v. Pond, 15 Gray, 390, it was held 
however that *‘ where a right of way is proved to exist 
by adverse use and enjoyment only, the common and 
ordinary use which establishes the right, also limits 
and qualifies it.”’ Applying that principle to the case 
before us, and it is apparent that if the right of pass- 
age were established by use and enjoyment of the 
roadway, with the platform projecting as stated, then 
such right of passage was also limited and qualified by 
the right to continue the platform so spanning the 
roadway. 

In Salisbury v. Andrews, 19 Pick. 250, the way had 
already been fixed by buildings, permanent inclosures, 
and use, and it was “construed to bea grant of the 
way thus located, fixed and defined.’’ Portions of the 
passage-way which was called ‘‘ Central Court,’’ were 
not adapted to the same kind of use as other portions, 
and Shaw, C. J., said: ** But we think the true mean- 
ing is that it is to be used with horses and carriages as 
far as the court [way] is adapted to horses and car- 
riages, and on foot with wheel-barrows, band-carts or 
such carriages as are commonly used for passage to a 
house where horses and carriages cannot pass.”’ 

It was held in Walker v. Pierce, supra, that ‘* when 
a party grants a private way, he is not bound by impli- 
cation to construct or keep in repair the way granted. 
That duty rests on the grantee, if he wishes to enjoy 
the way, and he takes by grant the right to do so.’, 
The same, in effect, was held in Georgia, where the 
right of passage was acquired by prescription. Pur- 
year v. Clements, 53 Ga. 252. 

In Gautret v. Egerton, L. R., 2 C. P. 375, the de- 
murrer to the declaration was sustained because it ap- 
peared therein that the ‘‘ land was in the same State at 
the time of the accident thatit was inatthetime the 
permission to use it was originally given.” Ithas often 
been held that agrant of a right of way will beconstrued 
with reference to the State and condition of the 
premises at the time the grant was made. Stevenson v. 
Stuart, 7 Phila. 295; Messer v. Oestreich, 52 Wis. 689. 

In Beecher v. People, 38 Mich. 289, it was held that a 
roof 12 or 15 feet above an alley was not necessarily an 
obstruction. In Bagley v. People, supra, it was held 
that a platform built in an alley, at the rear of a_ store, 
for convenience in transferring goods, cannot be as- 
sumed as matter of law to be an obstruction or a 
nuisance. ‘‘A way,” says a very recent writer, ‘may 
be either a foot-way, ora bridle-way, or a drift-way 
for cattle, or aright of way with carts and carriages 
for agricultural purposes, or for mining purposes, or 
for all purposes whatever; indeed it is difficult to say 
how many kinds of ways there may be.’’ Williams’ 
Rights of Common, 324. Of course the character of a 
way is best defined by what it is, and the condition in 
which it has long been kept and maintained. 

From the authorities cited and the allegations in the 
complaint, it is very evident that if any grant, reserva- 
tion, prescription, covenant or agreement is here to be 
presumed in favor of the several proprietors and occu- 
pants, it must be of the roadway, with the platform 
projecting over it, as had existed and been used for 
many years. If each of such proprietors and occupants 
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had such right of passage by virtue of some grant, reser- 
vation, prescription, covenant or agreement, then of 
course such right extended not only to their respective 
agents and servants, but to the customers of each hav- 
ing occasion to visit the rear of any of such lots on 
business with the occupants. In so far as the business 
of each proprietor or occupant invited customers over 
the roadway and under the platform to the rear of his 
place of business, bis lability would probably be 
governed by the principle involved in Corby v. Hill, 
Bennett v. Lowisville & N. R. Co., Low v. Grand 
Trunk R. Co., supra, and cases of that nature. 

But can we say by implication that one such occu- 
pant or proprietor holds out any invitation to any one 
to become a customer or dealer with some other occu- 
pant or proprietor? Each may be said to hold out an 
invitation to his own customers and dealers, but can 
he in any sense, be said to invite people to become a 
customer or dealer of other occupants or proprietors 
whose places of business run back to the roadway? 
Invitations to become customers of others are some- 
times in the negative instead of the affirmative form. 
Certainly there is nothing to indicate that the defend- 
ants ever in any way extended to the deceased any 
invitation to become a customer or dealer of theirs, or 
to have any contract or business relations with them 
whatever. It isa sufficient answer to the questions 
above suggested that the deceased here was not at the 
time of the injury a customer or dealer with any one, 
much less with the defendants. The doctrine of invi- 
tation and concealed or sudden danger has no applica- 
tion therefore to the case before us. The deceased, at 
the time of the injury, was the servant, not of the de- 
fendants, but of Plankinton & Armour, and was in 
the act of driving along the roadway and under the 
platform by virtue of hisemployment. Assuming the 
right of passage as above indicated, were the defend- 
ants, by virtue of their relations to Plankinton & Ar- 
mour, under any duty or obligation to the deceased to 
either remove the platform or keep it guarded? Were 
they under any higher duty to him than they had been 
foralong time to Plankinton & Armour? The de- 
ceased having entered the employment of Plankinton 
& Armour for the very purpose of hauling pork in bar- 
rels from the rear of their store along the roadway in 
question to the public streets, must not the injury be 
regarded as one of the hazards of the employments, so 
far as these defendants are concerned? Naylor v. Ry., 
563 Wis. 661; Howland v. Ry., 54 id. 229; 
Schadewald vy. Ry., 55 id. 577. True, it is al- 
leged that he did not know of the projecting plat- 
form, but was it the duty of any one to inform him? 
If so, was it the duty of these defendants or his em- 
ployers? Presumptively, Plankinton & Armour must 
long have known of the projecting platform. Were 
the defendants under any duty or obligation to in- 
form them of a fact, the existence of which they long 
had known. Can it be that the defendants were 
under any higher duty or greater obligation to the de- 
ceased, with respect to the dangers of his employment, 
than they were to the persons who employed him? 

It is true that fault and negligence in keeping and 
maintaining the platform is alleged; but in the lan- 
guage of Miles, J., in Gautret v. Egerton, supra, * to 
bring the case within the category of actionable negli- 
gence, some wrongful act must be shown, or a breach 
of some positive duty. .* * * What is it that a 
declaration of this sort should state in order to fulfill 
those conditions? It ought to state those facts upon 
which the supposed duty is founded, and the duty to 
the plaintiff, with the breach of which defendant is 
charged. It is not enough to show that the defendant 
has been guilty of negligence, without showing in 
what respect he was negligent and how he became 
bound to use care to prevent injury to others.’’ The 





same rule prevails as to persons on the premises of 
another as mere licensees. Sullivan v. Waters, 14 Ir. 
Cc. L. R. UN. S.), 464; Balch v. Smith, 8 Jur. (N. 8.), 
197; Gallagher v. Humphrey, 10 Weekly Rep. 664; 
Binks v. South Yorkshire R. Co., 3 Best & S. 244; 
Hounsell v. Smyth, 97 E. C. L. 731; Wilkinson v. 
Fairrie, 1 Hurl. & C. 633; Callis v. Selden, L. R., 3 C. 
P. 495; Morgan v. Pennsylvania R. Co.,7 Fed. Rep. 78; 
Vanderbeck v. Hendry, 34 N. J. Law, 467. 

In Sullivan vy. Waters, supra, the court observed that 
the words ‘negligently and improperly’’ and ‘“ con- 
trary to their duty,” will not dispense with the neces- 
sity of setting forth the facts which show the duty. 

In Gallagher v. Humphrey, supra, there was an ele- 
ment of active negligence, but it was conceded by the 
late lord chief justice “ that if the owner of the soil gives 
permission to any person to pass and repass over a 
particular way, he is not bound to do more than allow 
the enjoyment of such permissive right according to 
the circumstances in which such way exists; that he 
is not bound, for instance, if the way passes along the 
side of a dangerous ditch, or along the edge of a preci- 
pice to fence off the road from the ditch or preci- 
pice. The only right acquired by such permission is to 
enjoy the permission granted of using the premises as 
they exist.’ The case thus supposed actually existed, 
and the rule thus stated was actually sanctioned in 
Binks vy. South Yorkshire R. Co., supra, where the 
footing was near the tow-path of an unguarded canal. 
In Wilkinson v. Fuirrie, supra, the plaintiff was sent 
by his employer to fetch goods. The defendant’s 
servant directed him along a dark passage-way to find 
the warehouseman, and in going he fell down an un- 
guarded stair case and was injured, and it was held 
that there was no obligation to the plaintiff to light 
the passage-way or guard the stair-case, and hence 
there was no liability. 

In Vanderbeck v. Hendry, supra, the plaintiff, a boy 
of about 10 years of age, while passing along a gang or 
passage-way in a lumber yard, and which was fre- 
quently used for passage by the public, near a public 
street in Jersey City, was injured by the falling of a 
pile of lumber, and it was held that ‘‘a mere permis- 
sion to pass over dangerous lands, or an acquiescence 
in such passage for the benefit or convenience of the 
licensee, creates no duty on the party giving such per- 
mission, except to refrain from acts willfully injuri- 
ous. One who enjoys such permission is only re- 
lieved from being a ‘trespasser, and must assume all 
the ordinary risks attached to the nature of the place 
or the business carried on.”’ 

The above discussion, except as to the licensees, has 
been predicated upon the theory of an absolute right 
of passage along the roadway and under the platform 
in each of the several proprietors and occupants, and 
their agents and servants. But it is very doubtful 
whether any such right here existed. There is no al- 
legation in the complaint indicating that there ever 
was any right by virtue of any prescription, grant, 
reservation, covenant or agreement, except such, if 
any, as may be inferred from mere use and mainte- 
nance. 

In Thayer v. Jarvis, supra, the use of the drive-way 
was quite similar, and it was held in effect that the 
facts supported a finding that teamsters had license 
from each of the several occupants whose buildings 
abutted thereon, to use the same for delivering goods 
at the stores of the others. There is nothing additional 
in the allegations here to indicate the existence of a 
prescription, grant, reservation, covenant or agree- 
ment, except that the roadway had for many years 
been maintained by the several proprietors and occu- 
pants. That however would seem to be implied from 
such use by them. If this is so then the deceased was 
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at the time of the injury using the roadway as a mere 
licensee. 

As a mere licensee, it is very evident, under the above 
authorities, that the defendants were under no duty 
or obligation to him to remove the platform, nor to 
warn him of its existence by lights or barriers. There 
is po allegation to indicate that the defendants had 
ever done or omitted to do anything to make the road- 
way more dangerous than it had been for many years. 

There is nothing to indicate the existence of any 
sudden or concealed danger. There was no contract 
relation between the defendants and the deceased. 
His contract relation was with Plankinton & Armour. 
As to whether they were under any duty or obligation 
to inform him of the existence of the overhanging 
platform before he was, by virtue of their business and 
his employment, required to drive under it, is a ques- 
tion upon which we are not here called upon to express 
any opinion. It is obvious however that if there was 
any duty or obligation resting upon any one to so in- 
form bim of the nature and elevation of the structure 
before entering upon his employment, it was with 
those who so employed, rather than with those who 
had nothing to do with the employment, and probably 
knew nothing of it. There being no contract or other 
relation between the deceased and the defendants, 
there would seem to be no duty or obligation resting 
upon them to give such information merely because 
Plankinton & Armour had engaged his services in 
hauling pork along the roadway over the premises oc- 
cupied by the defendants, as theyand their former 
agents and servants had done for many years. Such 
being the relation of the parties to each otherand to the 
roadway, and the law being as indicated by the author- 
ities cited, and the obstruction complained of having 
existed in the same condition for many years, over 
land occupied by the defendants, there would seem to 
be no error in the record. 

The order of the Circuit Court is affirmed. 

Orton, J., dissented. 


———__ -»— 


RIGHTS OF UNITED STATES AS CREDITOR 
OF INSOLVENT NATIONAL BANK. 
SUFREME COURT OF THE UNITED STATES, 
APRIL 9, 1883. 

Cook County NATIONAL BANK ¥. UNITED STATES. 
The provision of U.S. R.S., section 3466, that ‘* whenever 
any person indebted to the United States is insolvent 
the debts due to the United States shall be first satisfied” 

does not apply to an insolvent National Bank. 

The United States cannotclaim a paymentof their demand 
against a National Bank out of surplus moneys remain- 
ing in the treasury of the proceeds of bonds deposited as 
security for the circulating notes of the bank. 

| gow L from the Circuit Court of the United States 

for the Northern District of Tllinois. 

This is an appeal from a decree of the Circuit Court 
overruling a general demurrer to a bill filed by the 
United States against the Cook County National Bank 
of Chicago, Illinois, and Augustus H. Burley, its re- 
ceiver. The facts as stated in the bill, are briefly as 
follows: Previously to 1872 the bank was formed 
under the acts of Congress authorizing the organiza- 
tion of National banks, and was designated as a de- 
pository of moneys of the United States. In January, 
1875, it became insolvent and suspended business. In 
February following, Burley was appointed, by the 
comptroller of the currency, its receiver, and he im- 
mediately entered upon the discharge of his duties. 

At the time of its suspension, the bank had on de- 
posit ‘tof postal funds,’’ $24,900, and ‘of money~_ 





order funds,’’ $14,684, which are respectively desig- 
nated on its books by those names. These moneys 
had been deposited with the bank by John McArthur, 
a deputy postmaster at Chicago. 

The treasury department at the time held United 
States bonds, placed with it by the bank, to the 
amount of $150,000 par value, as security for all public 
moneys which might be deposited with the bank. 
These bonds were afterward sold for $174,544.52. Of 
the proceeds, $155,305.47 were appropriated to pay the 
amount then on deposit with the bank to the credit of 
the treasurer of the United States. Of the balance re- 
maining, $11,803.98 were applied on the *‘ postal funds,”’ 
and $7,435.07 on the ** money-order funds’? deposited 
by the deputy postmaster at Chicago, leaving still due 
on account of those two funds $20,344.95. 

In adition to these bonds, there were at the time, in 
the treasury department, United States bonds to the 
amount of $100,000 par value, deposited by the bank 
to secure its notes issued for circulation. When in 
1875 the bank failed to pay these notes, the comptrol- 
ler of the currency declared the bonds forfeited to the 
United States. A part of them have been sold, and it 
is the intention of the treasury department to sell the 
remainder, and apply the proceeds to pay the notes in 
circulation, and reimburse the United States for sums 
already advanced for that purpose. The proceeds of 
all the bonds, when sold, will be sufficient to redeem 
the notes, reimburse the United States, in full for 
their advances, and Jeave a balance exceeding $30,000, 
more than sufficient to pay the debts due by the bank 
to the United States for postal funds and money-order 
funds, deposited by the deputy postmaster at Chicago. 

The treasury department, in addition to the bonds 
to secure the circulation of the notes, has a sum ex- 
ceeding $30,000 belonging to the bank, collected from 
bills receivable and debts due to it; but its liabilities 
notwithstanding greatly exceed its assets. 

Upon these facts the question arose, whether the 
claim of the United States for moneys deposited by 
the deputy postmaster isa preferred debt or not; and 
the officers of the United States are in doubt as to 
their duty on the subject, that is whether they should 
reserve from the funds in the treasury department be- 
longing to the bank a sufficient amount to pay the 
debt for postal funds and money-order funds due to 
the United States, or whether they should distribute 
the said moneys pro rata to all the creditors of the 
bank, including the United States. 

The bill prays that an account be taken of the 
amount due to the United States by the bank for 
moneys so deposited with it by the deputy post- 
naster, and that a decree be entered directing the dis- 
position of the funds belonging to the bank in the 
control of the treasury department. 

The defendants treated the bill as filed to obtain a 
decree adjudging to the United States a_ priority 
in the payment of their demand against the 
bank for the balance due on the postal and 
money-order funds, and interposed a general de- 
murrer to it. The court, taking a similar view 
of the bill, overruled the demurrer. The defend- 
ants thereupon elected to stand by their demurrer, 
and as they at the same time admitted that the bank 
had a sufficient amount to pay the whole of principal 
and interest due to the United States for the funds 
deposited by the deputy postmaster and postal funds, 
and as money-order funds, the court ordered that the 
amount thus due should be paid in full out of the as- 
sets of the bank. From this decree the appeal was 
taken. 

Freip, J. The Revised Statutes 
provides that— 

*‘Whenever any person indebted to the United 
States is insolvent, or whenever the estate of any de- 


in section 3466 
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ceased debtor, in the hands of the executors or ad- 
ministrators, is insufficient to pay all the debts due 
from the deceased, the debts due to the United States 
shall be first satisfied; and the priority hereby estab- 
lished shall extend as well to cases in which a debtor, 
not having sufficient property to pay all his debts,makes 
a voluntary assignment thereof, or in which the estate 
and effects of an absconding, concealed or absent 
debtor are attached by process of law, as to cases in 
which an act of bankruptcy is committed.” 

This section is substantially a copy of section 5 of 
the act of March 3, 1797, entitled “An act to provide 
more effectually for the settlement of accounts between 
the United States and receivers of public money.” 
Statutes passed before 1797 embodied similar provis- 
ions and also declared that parties who are sureties of 
insolvents may pay to the United States any balance 
due tothem, and have the same priority in the pay- 
ment of their demands out of the estates of such in- 
solvents as the United States would have if no such 
payment were made. 

The language of the section in the Revised Statutes 
is general and comprehensive in its terms, and applies 
to demands of the United States against any insolv- 
ent person living, or the estate of any insolvent person 
dead; and also to demands against any person, who 
not having sufficient property to pay all his debts, 
makes «a voluntary assignment thereof, and against 
any estate of an absconding, concealed, or absent 
debtor, whose effects have been attached by process of 
law. 

The question is whether, under this board and gen- 
eral language, the United States, having demands 
against an insolvent National Bank, are entitled to 
priority of payment out of its assets over other cred- 
itors. The appellants contend that the statute refers 
to such insolvency asis determined by judicial de- 
cree, asunder a bankrupt act, or is manifested by the 
debtor's voluntary assignment of his property, or by 
its attachment under process against him, as an ab- 
sconding, concealed, or absent debtor, and that within 
this meaning the Cook County National Bank never 
became insolvent, and that therefore the provisions 
giving priority of payment to demands of the United 
States against insolvents do not apply. 

From the view we take of the act authorizing the 
formation of National banks, it is unnecessary to 
consider whether or not this position is tenable. We 
consider that act as constituting by itself a com- 
plete system for the establishment and government of 
National banks, prescribing the manner in which 
they may be formed, the amount of circulating notes 
they may issue, the security to be furnished for the 
redemption of those in circulation; their obligations 
as depositaries of public moneys, and as such to fur- 
nish security for the deposits, and designating the 
consequences of their failure to redeem their notes, 
their liability to be placed in the hands of a receiver, 
and the manner, in such event, in which their affairs 
shall be wound up, their circulating notes redeemed, 
and other debts paid or their property applied toward 
such payment. Everything essential to the formation 
of the banks, the issue, security, aud redemption of 
their notes, the winding up of the institutions, and 
the distribution of their effects, are fully provided for, 
as in a separate Code by itself, neither limited nor en- 
larged by other statutory provisions with respect to 
the settlement of demands against insolvents or their 
estates. 

In the first place, the banks are required to deposit 
with the treasurer bonds of the United States as 
security for any notes that may be issued the amount 
of which cannot in any case exceed ninety per cent of 
the par value of the bonds. R.S8., $5171. Should the 
market or the cash value of the bonds become re- 





duced at any time below the amount of the notes 
issued, the comptroller of the currency may require 
that the amount of the depreciation be deposited with 
the treasurer in other United States bonds, or in 
money, so long as such depreciation continues. R.S., 
§ 5167. Incase of the refusal of a bank to pay its 
notes, the bonds may be sold at public auction in the 
city of New York, and their proceeds applied to re- 
imburse the United States the amount expended by 
them in paying the circulating notes; and for any de- 
ficiency which may remain, the United States are en- 
titled to a paramount lien upon all the assets of the 
bank, which is to be paid in preference to all other 
claims, except for costs and necessary expenses in ad- 
ministering the same. R.S8., § 5250. 

In the second place, when the banks are made de- 
positaries of public moneys and employed as financial 
agents of the government, it is the duty of the secre- 
tary of the treasury to require them to give satisfac- 
tory security by the deposit of United States bonds, 
or otherwise, for the safekeeping and prompt pay- 
ment of the public money deposited, and forthe faith- 
ful performance of their duties as financial agents. 
The amount of security which the secretary may thus 
require has no limit but his own judgment as to its 
necessity. Every officer of a bank which is not an 
authorized depositary, and which has not therefore 
given the required security, who knowingly receives 
any public money on deposit, is liable for embezzle- 
ment. R.S., £5497. The government can thus always 
have security, limited in amount only by the judgment 
of the secretary of the treasury, for public moneys de- 
posited with any National bank. 

With these provisions for security against possible 
loss for moneys deposited, it would seem only equit- 
able that the government should call for such security, 
and if it prove insufficient, take the position of other 
creditors in the distribution of the assets of the bank 
in case of its failure. The framers of the banking law 
evidently so regarded the matter. After providing 
for the appointment of areceiver by the comptroiler 
of the currency upon the suspension or failure of a 
bank, the law requires the receiver to take possession 
of its books and records,and assets of every description 
and to collect all debts, dues, and claims belonging 
to it; and authorizes him, upon an order of a court of 
competent jurisdiction, to sell or compound bad or 
doubtful debts; to sell the real or personal property of 
the bank, and if necessary, in order to pay its debts, 
to enforce the individual liability of its stockholders, 
and it directs him to pay over all moneys thus received 
to the treasurer of the United States, subject to the 
order of the comptroller of the currency. It also re- 
quires the comptroller, upon appointing a receiver, to 
cause notice to be published, calling upon all persons 
having claims against the bank to present the same 
with legal proof thereof. It then declares as follows, 
in section 5236: ‘*From time totime, after full pro- 
vision has been first made for refunding to the United 
States any deficiency in redeeming the notes of such 
association, the comptroller shall make a ratable div- 
idend of the money so paid over to him by such re- 
ceiver, on all such claims as may have been proved to 
his satisfaction or adjudicated in a court of competent 
jurisdiction, and as the proceeds of the assets of such 
association are paid over to him, shall make further 
dividends onall claims previously proved or adjudi- 
cated; and the remainder of the proceeds, if any, shall 
be paid over to the shareholders of such association, or 
their legal representatives, in proportion to the stock 
by them respectively held.”’ 

This section provides for the distribution of the 
entire assets of the bank, giving no preference to any 
claim except for moneys to reimburse the United 
States for advances in redeeming the notes. When 
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this reimbursement is fully provided for, the balance 
of the assets, as the proceeds are received, is subject 
to aratable dividend on all claims proved to the satis- 
faction of the receiver, or adjudicated by a court of 
competent jurisdiction. Any sum remaining after the 
payment of all these claims is to be handed over to the 
stockholders in proportion to their respective shares. 
These provisions could not be carried out if the United 
States were entitled to priority in the payment of a 
demand not arising from advances to redeem the cir- 
culating notes. The balance, after reimbursement of 
tbe advances, could not be distributed as directed, by 
a ratable dividend to all holders of claims, that is, to 
all creditors. 

These provisions must be deemed therefore to with- 
draw National banks, which have failed, from the 
class of insolvent persons out of whose estates demands 
of the United States are to be paid in preference to 
the claims of other creditors. The law of 1797, re- 
enacted in the Revised Statutes, giving priority to the 
demands of the United States against” in- 
solvents cannot be applied to demands against 
those institutions. The provisions of that law 
and of the National Banking Law being, as 
applied to demands against National banks, incon- 
sistent and repugnant, the former law must yield to 
the latter, and is to the extent of the repugnancy, 
superseded by it. The doctrine as to repugnant pro- 
visions of different laws is well settled and has often 
been stated in decisions of this court. A law em- 
bracing an entire subject, dealing with it in all its 
phases, may thus withdraw the subject from the 
operation of a general law as effectually as though, as 
to such subject, the general law were in terms re- 
pealed. The question is one respecting the intention 
of the Legislature. And although as a general rule 
the United States are not bound by the provisions ofa 
law in which they are not expressly mentioned, yet if 
a particular statute is clearly designed to prescribe the 
only rules which should govern the subject to which 
it relates, it will repeal any former one as to that sub- 
ject. Davies v. Fuirbairn, 3 How. 636; United States 
v. Tyner, 11 Wall. 88. 

In addition to these conflicting provisions in the 
banking law, necessarily superseding those of the law 
of 1797, as to the priority of the United States in the pay- 
ment of their demands out of the estates of insolvents, 
there is the significant declarating of the banking law 
thaf for any deticiency in the proceeds of the bonds 
deposited as security for the circulating notes of the 
bank, the United States shall have a paramount lien 
upon all its assets, which shall be made good in prefer- 
ence to all other claims, except for costs and expenses 
in administering the same. ‘This declaration was un- 
necessary and quite superfluous if for such deficiency 
the United States already possessed, under the act of 
1797, the right to be paid out of the assets of the bank 
in preference to the claims of other creditors. The 
declaration considered in connection with the ratable 
distribution of the assets, prescribed after such de- 
ficiency is provided for, is equivalent to a declaration 
that no other priority in the distribution of the pro- 
ceeds of the assets is to be claimed. 

This view of the banking law is not affected by 
the subsequent enactment in 1867 of the bankrupt act, 
giving priority to the demands of the United States 
against the estates of bankrupts. That enactment was 
dealing with the estates of persons adjudged to be in- 
solvent under that law, and covers only the distribu- 
tion of their estates. It has no further reach. 

It remains only to consider whether the United 
States have the right to claim the payment of this de- 
mand out of the surplus moneys remaining in the 
wreasury of the proceeds of the bondsdeposited as se- 
curity for the circulating notes of the bank. The sur- 





plus is sufficient to pay the demand of the United 
States in full. Can the United States set off their de- 
mand against these proceeds? We have no hesitation 
in auswering this question in the negative. The bonds 
were received in trust as a pledge for the payment of 
the circulating notes. The statute so declares in ex- 
press terms. R.S. 5162 and 5167. They were to be 
returned to the bank when the notes were paid, if not 
sold to reimburse the United States for moneys ad- 
vanced to redeem the notes. The bank could have 
claimed their return at any time upon a surrender of 
the notes. The surplus constituted the assets of the 
bank, and part of the fund appropriated by the statute 
for its creditors. It was charged with this liability, 
and was held subject to it after the purposes of the 
original trust were accomplished, ‘although remaining 
in the treasury. It was then subject to a new trust. 
A trustee cannot set off against the funds held by him 
in that character his individual demand against the 
grantor of the trust. Courts of equity and courts of 
law will not allow such an application of the funds so 
long as they are affected by any trust. It would open 
the door to all sorts of chicanery and fraud. The fund 
must be relieved from its trust character before it can 
be treated in any other character. 

This doctrine is well illustrated in the case of Sawyer 
v. Hoag, 17 Wall. 622. There a stockholder indebted 
to an insolvent corporation for unpaid shares, under- 
took to set off against the claim upon him a debt due 
to him by the corporation. But it was held that this 
could not be done. Said the court, speaking by Mr. 
Justice Miller: ‘* The debt which the appellant owed 
for his stock was a trust fund devoted to the payment 
of all the creditors of the company. As soon as the 
company became insolvent, and this fact became 
known to the appellant, the right of set-off for an or 
dinary debt to its full amount ceased. It became a 
fund belonging equally in equity to all the creditors, 
and could not be appropriated by the debtor to the ex- 
clusive payment of his own claim.” 

Here the surplus being a fund for all the creditors, 
was subject to be distributed to them immediately 
upon the reimbursement of the advances of the United 
States, and the right of the creditors to it was not 
affected by the fact that it was at the time in the 
actual possession of the treasury department. 

Nor is the relation of the United States to this fund 
changed by the forfeiture of the bonds, which the 
comptroller of the currency was authorized upon the 
failure of the bank to declare. The forfeiture was not 
a confiscation of the bonds to the government. It 
amounted only to an appropriation of them, against 
any other claim, to the specific purposes for which they 
had been deposited, authorizing their cancellation at 
market value when not above par, or their sale so far 
as necessary to redeem the circulation or reimburse 
the United States for moneys advanced for that pur- 
pose. When that purpose was accomplished, the bank 
had the right to any surplus of their proceeds, equally 
- anes that right had been in express terms de- 
clared. 

It follows from the views expressed that the decree 
of the court below must be reversed and the cause be 
remanded, with directions to sustain the demurrer 
and dismiss the bill; and it is 30 ordered. 

sities nite 
ERASURES IN WILL AFTER 
TESTATOR. 


ENGLISH HIGH COURT OF JUSTICE, PROBATE 
DIVISION, JANUARY 30, 1883. 


EXECUTION BY 


STURTON v. WHELLOCK, 48 L. T. Rep. (N. S.) 237. 
Where erasures in a will are found after the death of a tes- 
tator, the court can hear evidence to show under what 
circumstances they were made, and on proof of their 
having been made after the execution of the will, may 
order the original words to be restored. 
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2 plaintiff as sole acting executor propounded the 

last will, dated the 8th of May, 1874, of John 
Payne, late of Sleaford, in the county of Lincoln, who 
died on the 13th of April, 1882. 

On the 18th of July, 1882 an application had been 
made to the court on motion, on behalf of the plaint- 
iff, for probate, this having been refused in the registry 
in common form, owing to certain erasures in the 
will, which were not initialed, or in any way authen- 
ticated by the testator. Over these erasures the word 
“five’’ had been written in every instance which oc- 
curred in the gifts or limitations in favor of the testa- 
tor’s grandchildren, and referred to the age at which 
their shares in certain trust legacies and the residue 
of his estate should become payable, the word “five” 
80 appearing on the erasures being immediately pre- 
ceded by the word twenty, which did not appear on 
any erasure. The word “five”? so written on the 
erasures, filled the place of a word scratched out and 
rendered wholly illegible. 

When the motion for probate had come before the 
judge, he had held that the question of the erasures 
could not be disposed of by him in a summary way 
without the consent of all parties interested, and that 
failing such consent the will must be propounded. It 
having proved impracticable to obtain that consent, 
this action had been commenced on the 22d of July, 
1882. The statement of claim which alleged the due 
execution of the will was delivered on the 9th of 
August, and no statement of defense had been filed by 
any of the defendants, but all parties interested under 
the willin the erasures had been cited and had entered 
an appearance. They were all willing that probate 
should be granted in the form prayed for by the 
plaintiff. 

It was proved in evidence, that when giving instruc- 
tions for his will the testator had expressed his wish 
to be that the bequests to his grandchildren should not 
take effect until the latter were twenty-five years of 
age; that the solicitor, who had prepared the will for 
him,had explained to him that such bequests would be 
void as being made to come into operation more than 
twenty-one years beyond the lives of persons living at 
the time of the execution of the will, and that the 
testator had thereupon directed the inseriion of the 
words twenty-one in all such cases. It was further 
proved in evidence that the will, as drafted and en- 
grossed, had had the words twenty-one inserted 
wherever the word five had been substituted for one 
in the instrument as found on the death of the testa- 
tor, and one of the attesting witnesses swore, that to 
the best of his belief, no erasure had been made in the 
will previously to the date of its execution. 

Inderwick, Q. C. (with him Bayford), for plaintiff, 
asked the court to presume that the erasures had been 
made and the word “five’’ inserted after the execu- 
tion of the will, and to direct that probate should be 
granted with the word ‘‘one’”’ inserted instead of 
‘five’? wherever the erasures had been made. The 
best information as to the document before its execu- 
tion was that the words “twenty-one’”’ had been writ- 
ten init. The presumption would be that the testa- 
tor had made the erasures after executing it, even if 
the evidence did not warrant such presumption. Jn 
the Goods of McCabe, L. Rep. 3 P. & D. 94. 

Dundus Gardiner and J. W. Evans, for defendants 
and parties cited, contended that the word ‘*‘ twenty ”’ 
only should stand. 

The Prestpent (Sir James Hannen):—I have no 
doubt from the evidence that what was originally 
written was “twenty-one;” that is, that when the 
will left the solicitor’s office it contained those words. 
The question is, whether the ordinary presumption 
arises that the erasures were made afterward? I 
arrive at the conclusion that I ought to act on the 





presumption that the testator made the alteration 
after the will had been executed. If the word “five ”’ 
only were struck out, leaving the “twenty,” I might 
do that which in the cases of some of the bequests the 
deceased had never intended. In this casel need not 
merely strike out the erasures. The case of Jn the 
Goods of McCabe, ubi sup. is, in my opinion, appli- 
cable. If the testator made the alterations after he 
had executed his will, he must have done so under the 
impression that he had the power, for if he kad known 
that he had not, he would not have done it. The ex- 
trinsic evidence satisfies me that the original words 
were ‘‘twenty-one,”’ and I therefore silow the word 
**one’’ to be restored, and grant prevate of the will in 
that form. 
= 
CAROLINA SUPREME COURT 
ABSTRACT. 
FEBRUARY TERM, 1883.* 


NORTH 


FRAUDULENT CONVEYANCE—CONVEYANCE BACK BY 
GRANTEE.—Where the fraudulent mortgagee recon- 
veys the land to the fraudulent mortgagor, before any 
lien attaches in favor of the creditors of the former, 
they cannot subject the land to the payment of their 
debts. A fraudulent vendee is under no legal obliga- 
tion to reconvey, though morally bound to do so; but 
a court of equity will give no aid where both the 
vendor and vendee participate in the illegal transaction 
Powell v. Ivey. Opinion by Smith, C. J. 


SLANDER—EXPRESSIONS INDICATING SUSPICIONS NOT 
ACTIONABLE.—A complaint for slander which stated 
certain acts and conversations in relation to certain 
hogs, but which set forth no distinct charge of crime, 
averred that by these ‘‘acts, fact3, conduct, and de- 
clarations, the defendants and each of them intended 
falsely and maliciously to charge the plaintiff with the 
felonious taking and carrying away of the hogs of the 
defendant, and to impute to plaintiff the crime of lar- 
ceny, and they were so understood *‘ by the persons 
who were present and heard and saw what was said 
and done.”” Held not sufficient to charge slander. A 
suspicion lurking in the heart and manifested in one’s 
conduct is not the same thingasa charge of a com- 
mitted criminal act, unless perhaps when a suspicion 
is expressed ina form to impute, and understood to 
impute, the offense to which it points. A slanderous 
charge, however disguised, may be detected in the 
words spoken, and will be actionable as if directly ut- 
tered. Even the words, “you are no thief,” may be 
actionable, and are soif ironically spoken, as held in 
Jobnson y. St. Louis, 65 Mo. 529. The words, *‘ I have 
a suspicion that you and Boon have robbed my house, 
and therefore I take you into custody,’’ were left to 
the jury under the charge, that if the jury found the 
defendant meant to impute to the plaintiff an absolute 
charge of felony, the plaintiff would be entitled to a 
verdict; but if they should think that he imputeda 
mere suspicion of felonv, the verdict should be for the 
defendant. The jury found for the defendant, and 
upon a rule the charge of Pollock, C. B., was sustained 
by a full court. Tozer v. Mashferd, 6 Ex. (M. H. & G.) 
539. Burns v. Williams. Opinion by Smith, C. J. 


STATUTE OF FRAUDS—BREACH OF PAROL CONTRACT 
FOR PURCHASE OF LAND.—An action fordamages for 
the non-performance of a parol contract for the pur- 
chase of land cannot be sustained. A vendee under 
such acontract, who makes improvement upon the 
land, cannot maintain an action for their value against 
the vendor, provided the latter makes no use of them, 
and is willing that they may be removed. All that 
the court can do in such case, is to see that the vendor 





* Appearing in 88 North Carolina Reports. 
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shall derive no unconscionable advantage from this 
manner of dealing with the vendee. Chambers y. 
Massey, 7 Ired. Eq. 286; Dunn v. Moore, 3 id. 364; Sain 
v. Dulin, 6 Jones’ Eq. 195; Carter v. Page, 4 Ired. 424; 
Bridgers v. Purcell, 1 Dev. & Bat. 492; Albeav. Griffin, 
2 Dev. & Bat. Eg. 9. McCracken vy. McCracken. Opin- 
ion by Ruffin, J. 


SPECIFIC PERFORMANCE—VENDOR’S DEPRIVING HIM- 
SELF OF TITLE NOT DEFENSE.—That a vendor has put 
himself in a position where he cannot make title is no 
defense against an action for specific performance. In 
such action the vendee is entitled to judgment that 
the vendor make reasonable efforts to reacquire the 
titleand convey to him. In Love y. Camp, 6Ired. Eq. 
209, Pearson, J., uses this language: “If the vendee 
does not know that the vendor has not the title, there 
is then no reason why he should not be decreed to 
perform his agreement, and if he is put to great in- 
convenience and expense to enable him to obey the 
decree, it will be the consequence of his own act, and 
he will not be allowed to offer such an excuse for not 
doing justice.” ‘‘Itisa defense that the vendor is 
unable to convey the title, for want of it in himself, 
after reasonable efforts to obtain it.’? Swepson v. 
Johnson, 8t N, C. 449; Fry on Spec. Perf., $658; Pom. 
Cont., §203. The rule prevails when the vendor, after 
making his contract, sells to a bona fide purchaser 
without notice. Swepson v. Johnson, supra; Denton 
vy. Stewart, 1 Cox, 258. If the conveyance after con- 
tract were made to one cognizant of its existence anc 
provisions, and a person, sui juris, the reconveyance 
can be coerced from the purchaser. Laverty v. Mason, 
33.N. Y. 658; Foss v. Haynes, 31 Me.81. The party is 
not by such means thrown back upon his action for 
compensatory damages for a breach of the obligation, 
but he has a remedy in its specific enforcement. 
“While onthe one hand,’ remarks Pea son, J., ‘the 
vendee is not obliged to take compensation in dam- 
ages, but may insist on having the thing contracted 
for, so on the other, the vendor is not obliged to make 
compensation in damages, but may insist on the ven- 
dee’s taking the thing contracted for.’’ Bryson v. 
Peak, 8 Ired. Eq. 310. Welborn v. Sechrist. Opinion 
by Smith, C. J. 


> —— 
NEW JERSEY SUPREME COURT ABSTRACT. 
FEBRUARY TERM, 1883.* 


CONTRACT — SUBSEQUENT PAROL ALTERING WRIT- 
TEN—ADMISSIONS AS EVIDENCE.— (1) A contract, in 
writing, for work may be waived by a substituted 
parol agreement subsequently made for a good con- 
sideration. When the fact of such substituted agree- 
ment is undisputed in the trial evidence, the court 
should, on request, charge that the former contract is 
abrogated. (2) When no fixed sum for labor is named 
in a substituted contract for melting iron by the ton, 
at a reduced price, the acceptance of bi-monthly pay- 
ments by the contractor for himself and workmen, at 
acertain grossamount per ton, without objection or 
demand for more, until the contract is ended, is such 
admission that the receiptor is precluded by it from 
demanding the former contract price. Stagg v. In- 
surance Co.,10 Wall. 589; Love v. Jersey City, 11 
Vroom, 456. It is within the principle of the leading 
eases of Pickard v. Sears,6 Ad. & E. 469; and Free- 
man v. Cooke, 2 Exch. 654, that ‘‘ where one by his 
words or conduct, willfully causes anotherto believe 
in existence of acertain state of things, and induces 
him to act on that belief, so as to alter bis own pre- 
vious position, the former is concluded from averring 
against the latter a different state of things as existing 





*To appear in 16 Vroom’s (45 N. J, Law) Reports. 





at the same time.” This familiar principle is further 
illustrated and defined in Baker v. Union Mutual Life 
Insurance Co., 43 N. Y. 283; Knights v. Wiffen, L. R., 
5 Q. B. 660; Andrews v. Lyons, 11 Allen, 349. But 
more apposite to the present case is the statement of 
the law made by Cowen, J., in Dezell v. Odell, 3 Hill, 
215, where there was a clear case of an admission by a 
party intended to influence the conduct of the man 
with whom he was dealing, and actually leading him 
into a line of conduct which must be prejudicial .to 
his interests, unless the defendant be cut off from the 
power of retraction. ‘ This,’’ he says, *‘ 1 understand 
to be the very definition of an estoppel in pais.” For 
the prevention of fraud the law holds the admission 
to be conclusive. Church v. Florence lron Works. 
Opinion by Scudder, J. 


STATUTORY CONSTRUCTION—TITLE WILL NOT SUP- 
PLY DEFECTS IN STATUTE.—The title of an act of the 
Legislature will not supply defects or omissions in the 
enacting part, but may be resorted to to aid in ascer- 
taining the legislative intent where the meaning is un- 
certain by reason of the use of general language of un- 
certain signification, or of words of doubtful import, 
especially since the legislature is required by constitu- 
tional provision to frame a title for every act, and to 
express in the title the object of the enactment. Shaw: 
v. Ruddin, 9 Ir. C. L. R. 214; Rig v. Guardians of: 
Mallow, 12 id. 35; Nazro v. Merchants’ Insurance Co., 
14 Wis. 295; Dodd y. State, 18 Ind. 56; Connecticut 
Insurance Co. v. Albert, 89 Mo. 181. Originally the 
title of an act of Parliament was not read three times, 
as other parts were, but was framed by the clerk of 
the house in which the bill first passed, and proposed 
when the bill was to be sent from the one house to the 
other. Barrington’s Obs. 403; Dwarris on Stat. 500. 
Consequently it became a doctrine of the English 
courts that the title was no part of the statute, and 
could not be resorted to for-the purpose of construing 
its provisions. Hunter v. Nockholds, 1 Macn. & G. 
640. And yet precedents are to be found in the Eng- 
lish courts of references to the titles of acts of Parlia- 
ment to ascertain the object the Legislature had in 
view in passing the act, and to aid in the construction 
of language of general or doubtful import. Rex v. 
Gwenop, 3 T. lt. 133, 137; Taylor v. Newman, 4B. & 
S. 89; Johnson v. Upham, 2 E. & E. 262; Graves v. 
Ashford, L. R., 2C. P. 417; Wood v. Rowcliffe, 6 
Hare, 183; Bentley v. R. & K. Local Board, 4 Ch. Div. 
588. In Stradling v. Morgan, Plowd. 199, the title of the 
act is referred to as signifying the scope of the act. In 
United States v. Fisher, 2 Cranch, 358, 386, and United 
States v. Palmer, 3 Wheat. 610, 631, Chief Justice 
Marshall referred to the titleof an act as being ad- 
missible, not to control plaim words in the body of the 
act, but to assist in removing ambiguities; and in 
Hadden vy. Collector, 5 Wall. 107, it was held that the 
title of an act could not be used to extend or restrain 
any positive provisions contained in the body of the 
act, but might be resorted to where the meaning of 
these is doubtful. Evernham yv. Hulit. Opinion by 
Depue, J. 


—— + 


WEST VIRGINIA SUPREME COURT OF AP- 
PEALS ABSTRACT.* 

DEED— SALE OF SPECIFIED QUANTITY OF LAND 
‘* MORE OR LEss.’’—If the vendor in writing agrees to 
convey, or by deed does convey, to the vendee, 
for a specific price, a tract of land described by metes 
and bounds, containing a specified number of acres, 
more or less, is a sale in gross and not by the acre, 
and there is uo ambiguity in the written contract or 


*To appear in 21 West Virginia Reports. 
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deed on this point, though the price named be an 
exact equi-multiple of the number of acres named. 
The case of Beson v. Humphrys, 75 Va. 196, disap- 
proved, and the fifteenth syllabus in Crislip v. Cain. 
19 W. Va. 441, approved. Depue v. Sergent. Opinion 
by Green, J. 

[Decided March 31, 1883.] 


DIvORCE—WHAT NECESSARY TO CONSTITUTE DESER- 
TION—DOMICILE.—Desertion is a breach of matrimon- 
ial duty, and is composed first of the breaking off of 
the matrimonial cohabitation ; and secondly, an intent 
to desert in the mind of the offender. Both must 
combine to make the desertion complete. If a wife 
leaves her husband’s home with the intention at the 
time of returning, and stays long from home, and her 
husband requests her return, which she refuses, from 
that time she deserts her husband. The intent to 
desert being once shown, is presumed to continue 
until the contrary appears. If the husband, without 
an offer on her part to return and live with him at his 
own residence, consent to take her to his own premises 
in a house near his residence without a demand 
that she live in his house with him, and there visits 
her as her husband, the desertion is broken. If a 
husband changes his residence, his wife’s residence is 
changed also, and if without a legal excuse, she re- 
fuses to go with him, it is desertion on her part. Burke 
v. Burke. Opinion by Johnson, J. 

(Decided April 7, 1883.] 


INTEREST — COMPUTATION WHERE PARTIAL PAY- 
MENTS.—The proper rule for computing interest where 
partial payments have been made, is to deduct the 
payment from the aggregate sum of principal and in- 
terest, computing the latter to the date of the pay- 
ment, and the balance forms a new capital on which 
interest is to be computed to the next payment, but 
the new capital must in né instance be more than the 
former, so that if the payment be less than the inter- 
est due, the excess of interest must not augment the 
remaining capital because that would give interest 
upon interest which would be unlawful. Ward vy. 
Ward. Opinion by Sneider, J. 

(Decided March 17, 1883.] 


REAL ESTATE—RIGHTS OF ONE IN POSSESSION— 
ABANDONMENT.—A party who is in possession of land 
under claim of title makes it his as against the world, 
except the true owner, and it remains his as against 
all persons entering without his consent, unless he 
abandons the Jand; and he may recover the possession 
of the land by a writ of unlawful entry and detainer, 
even of the true owner who has entered upon the 
same without the first oecupant’s consent and without 
his abandonment of such land. If such person in pos- 
session of such land leaves it with the intention of re- 
turning and taking possession of it at a future time, 
he does not abandon such land, even though no one be 
upon the land fora considerable length of time. An 
abandonment takes place only when one in possession 
leaves with an intention of not again resuming pos- 
session; for abandonment isa question of intention, 
and mere lapse of time does not constitute abandon- 
ment, though it is proper to be considered in ascer- 
taining the intention of a party who has left land he 
has been occupying. But if such occupant has in 
point of fact abandoned the possession of land with no 
intent of resuming it, then any one may take posses- 
sion, and hold it against him, even though he promptly 
institute proceedings to recover such possession; but 
the burden of proving clearly such abandonment is on 
the one who asserts it. Mitchell v. Carder. Opinion by 
Green, J. 

(Decided March 17, 1883.] 





ReCORD—OF DEED FROM OWNER OF EQUITABLE 
TITLE NOT NOTICE TO GRANTEE OF LEGAL TITLE.—A., 
having the equitable title to a tract of land, executed 
a trust deed thereon to secure a debt to B., which was 
duly recorded. Subsequently A. sold said land fora 
valuable consideration to C., and by direction of <A. 
the person holding the legal title conveyed said land 
by deed directly to C., who had no actual notice or 
knowledge of said trust deed to secure B. until after 
he had acquired the legal title to the land and had his 
deed recorded. Held, that the record of said trust 
deed did not operate as constructive notice to B., and 
he was not affected by such record, he not having de- 
rived his title from A., who executed said trust deed, 
within the meaning of said statute. A purchaser of 
land fora valuable consideration, without notice ofa 
prior equitable right, obtaining the legal title at the 
time of his purchase, or before he had notice of such 
prior equity, is ina court of equity as well as at law 
entitled to priority according to the maxim, ‘‘ Where 
equities are equal the law shall prevail.’’ Hoult y. 
Donahue. Opinion by Sueider, J. 

(Decided March 24, 1883.] 
a 
SUPREME COURT ABSTRACT. 
MAY 23, 1883. 


NEBRASKA 


ADVERSE POSSESSION—TAX CERTIFICATE NOT COLOR 
OF TITLE.—A tax certificate held not to constitute 
color of title under which adverse possession can be 
claimed. ‘‘The term ‘color of title’ means a deed or 
survey of the land placed upon the record of land 
titles whereby notice is given tothe true owner and 
allthe world that the occupant claims the title.”’ 3 
Washb. Real Prop. (4th ed.) 154. If the title under 
which aparty relying upon possession, claims, and 
originally entered, be so defective as to convey no 
title, yet the adverse possession will not be affected by 
the defects in such title; Jackson v. Todd, 2 Caines, 
183; Jackson v. Sharp, 9 Johns. 162; Jackson v. Waters, 
12 id. 365; La Frombois vy. Jackson, 8 Cow. 589; that 
is, a grantee who occupies real estate as owner, under 
a deed which fails to convey the title, for such length 
of time that the bar of the statute is complete, will 
have a perfect title by adverse possession, but the in- 
strument, whatever its name, must purport to convey 
the title. But atax certificate does not purport to 
convey title. It is merely evidence of the purchase of 
the land. McKeighan v. Hopkins. Opinion by Max- 
well, J. 

MUNICIPAL BONDS—IN AID OF GRIST-MILL HELD 
AUTHORIZED.—A water grist-mill is a work of inter- 
nal improvement, and municipal bonds in aid of such 
a work may be authorized by the Legislature, and es- 
pecially so where public commissioners may prescribe 
the tolls. In Nosser v. Seeley, 10 Neb. 460, it was 
held that a person, who in good faith had com- 
menced the erection of a grist-mill on astream, could 
after a considerable sum was expended in the erection 
of the mill, enjoin a party from erecting adam across 
the stream on his own land, the effect of which would 
be to destroy the water-power of the first occupant. 
This decision was adhered toin Seeley v. Bridges, 13 
Neb. 547, and may be regarded asthe settled law of 
this State. The Legislature has authority, without 
doubt, to provide that streams capable of being ap- 
plied to mill purposes shall be so utilized for the benefit 
of the public; and for that purpose may provide that 
the person who first in good faith commences the 
erection of a mill and dam, if not subject to the re- 
strictions named in the act, shall have the right to 
complete the same upon paying all damages assessed. 
This power has been exercised in some of the States 
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from an early period in our history. In 1713 an act 
was passed in Massachusetts authorizing the dams of 
corn and saw-milis, although they caused the lands of 
others to be overflowed: compensation for the injury 
to be annually assessed by a jury. This statute was 
substantially renewed in 1796, and with some modifi- 
cations was continued in the Revised Statutes of 1836. 
Like provisions have been adopted ina number of the 
other States, and seem to have been sustained. This 
right, as it is said in French v. Braintree M. Co., 23 
Pick. 220, is *‘ granted for the better use of the water- 
power, upon considerations of public policy and the 
general good, with a view to keeping up and main- 
taining mills for use which is deemed for the public 
good; and the right must be considered as incident 
and subservient to this purpose, as attached to mills 
for use and not as attached to the land merely.” It 
will be seen that under our statute water grist-mills 
are subject to regulation by the Legislature and the 
rates of toll subject to its discretion—are in fact, mills 
for the use of the public. The word ‘‘improvement”’ 
is defined as follows: ‘‘ An amelioration in the con- 
dition of real or personal property, effected by the ex- 
penditure of labor or money for the purpose of render- 
ing it useful for other purposes than those for which it 
was originally used, or more useful for the same _ pur- 
poses.”’ 1 Bouv. Law Dict. 589. 
nal improvements” 
highways, channels of travel and commerce, etc., 
Mayor of Wetumpka v. Winter, 29 Ala. 660; Union P. 
R. v. Commissioners, 4 Neb. 456. The test for determ- 
ining the character of an improvement of this kind is 
the use for which it is designed. If it is for public 
use, subject to the control and regulation of the Legis- 
lature, it would seem to come within the meaning of 
the words “ internal iinprovements.’’ See also Guern- 
sey v. Burlington Tp., 4 Dill. 375; Township of Bur- 
lington v. Beasley, 94 U. 8S. 313. In the case last cited 
itissaid: ‘ ft would require great nicety of reason- 
ing to give a definition of the expression ‘internal im- 
preyvyements’ which would include a grist-mill run by 
water, and exclude one run by steam; or which would 
show that the means of transportation were more val- 
uable to the people of Kansas than themeans of ob- 
taining bread.”’ Traver v. Merrick County. Opinion 
by Maxwell, J. 

NEGLIGENCE—EXCAVATION IN RIGHT OF WAY OF 
RAILROAD COMPANY.—A railroad company is not 
liable to one who falls into an excavation made in its 
right of way a number of feet from a public highway, 
while travelling along a permissive way which had 
been used to some extent by the public. Bush v. 
Brainard, 1 Cow. 78; Howland v. Vincent, 10 Mete. 
371. In Pittsburgh, ete., R. Co. v. Bingham, 39 Ohio 
St. 364, it is said of the principle governing in this case 
that it recognizes the right of the owner of real prop- 
erty to the exclusive use andenjoyment of the same, 
without liability to others for injuries occasioned by 
its unsafe condition, when the person receiving the 
injury was not in or near the place of danger by law- 
ful right, and where such owner assumed no responsi- 
bility for his safety by inviting him there without giv- 
ing him notice of the existence or imminence of the 
peril to be avoided. In such cases the maxim sic ulere 
tuo ut alienwm non ledas is in no sense infringed. 
Where no right has been invaded, although one may 
have injured another, no liability has been incurred. 
Omaha, ete., Railroad Co. v. Martin. Opinion by 
Lake, C. J. 


—\—__>___— 


CRIMINAL LAW. 


EVIDENCE—ACCUSED AS WITNESS—CHARGING FACTS 
FORBIDDEN.—(1) Under the statute making a defend- 





The phrase ‘‘inter- | 
is applied to improvements of | 





ant charged with crime a competent witness, his tes- 
timony is subjected to the like tests, for the purpose 
of determining the reliance to be placed upon it, as 
that of other witnesses. In all cases the interest or 
bias which may sway a witness to pervert the truth 
may be taken into consideration, for the purpose of 
determining what credit shall be given to his evidence. 
Such a person, when introduced as a witness in his 
own behalf, is to be examined and cross-examined 
precisely as other witnesses, and he may likewise be 
impeached in precisely the same mode. The accused, 
as a witness, differs from other witnesses only in the 
fact that he is the defendant charged and being tried 
for crime, which may be taken into consideration by 
the jury in passing on bis credibility, but his testi- 
mony must be treated the same as that of any other 
witness; nor can it be treated, as a matter of law, as 
not having the same effect and weight as that of other 
witnesses. Whetherit should or not, is a question of 
fact for the jury to decide, and this is the rule in re- 
gard to all the other witnesses. (2) Where the facts 
ure not proved, or are controverted, and the evidence 
is conflicting, the court in instructing the jury cannot 
assume them to be true without usurping the prov- 
ince of the jury, and itis errorto do so. The facts 
should be submitted, on the evidence to the jury. The 
fact that the court states the law applicable to particu- 
lar states of the case is of itself an assumption that 
such states of case exist, it not being presumed a 
court will state the law to the jury in reference to 
questions not before them. Neither is it proper that 
an instruction should, even hypothetically, give a one- 
sided or partial view of the facts. The use of the 
word ‘if’? before each statement of fact in an instruc- 
tion stating facts, but failing to state how any quere 
thereby raised is to be solved, whether by reference to 
the evidence or otherwise, and not even referring the 
solution of it to the jury, will not render the instruc- 
tion free from the objection that it assumes the facts 
stated to exist. At common law the judge summed 
up the evidence, and made such comments upon it as 
he deemed necessary to show its connection and bear- 
ing. 1 Archbold’s Criminal Pr. (6th ed.) 171; Best 
Evidence (lst Am. ed.), § 82. And he might express 
to the jury his own opinion in regard to the weight of 
evidence. Commonwealth v. Child, 10 Pick. 252; 
People v. Rathbun, 21 Wend. 509; Swift v. Stevens, 8 
Conn. 431; Ware v. Ware, 8 Greenlf. 42. But all this 
is changed by statute, which provides, ‘‘ the court, in 
charging the jury, shall only instruct as to the law of 
the case.”’ Coon v. People, 99 Ill. 368; Yundt v. 
Hartrunft, 41 id. 9; Shaw v. People, 81 id. 150; Wilson 
v. Bauman et al. 80 id. 493; Waldron v. Marcier, 82 id. 
550; Oslen v. Upsahl, 69 id. 273; Illinois Central R. Co. 
v. Benton, id 174; Quincy R. Co. v. Griffin, 68 id. 499; 
Evans v. George, 80 id. 51; Weyrich v. People, 89 id. 
90. Illinois Supreme Court, Jan. 31, 1883. Chambers 
v. People of Illinoies. Opinion by Scholfield, J. 


EXTRADITION — SUFFICIENCY OF COMPLAINT — 
TREATY WITH SWITZERLAND.—In extradition pro- 
ceedings the complaint is sufficient from which it 
clearly appears that a treaty offense is meant to be 
charged. Where the formused in the complaint was 
that the accused “is charged,’ and the complaint 
contains other statements alleging a treaty offense, 
held sufficient. Under the treaty with the Swiss con- 
federation it is immaterial what prior charges have 
been made in Switzerland against the accused if the 
complaint here presented charge a treaty offense; and 
if the commission of the offense be duly established 
before the commissioner, he cannot be discharged on 
habeas corpus, though it should appear that a proceed- 
ing for a different and less offense, not included in the 
treaty, had been previously tuken against him in 
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Switzerland. U.S. Dist. Ct..S8. D., New York, March 
14, 1883. Matter of Roth. Opinion by Brown, J. (15 
T. R. 506.) : 


MURDER— SELF DEFENSE — REASONABLE FEAR — 
THREATS.—A charge that no “‘motion a man can 
make, throwing his hand behind him, or putting it 
upon a shelf to get a pistol, will justify another in 
shooting him, unless the circumstances show that the 
man who was making that motion presently intended 
to shoot the slayer,’’ when considered under the facts 
of the case, and in connection with the further fact 
that the court charged the jury fully on the doctrine 
of reasonable fear, was not erroneous as against the 
prisoner. Threats to hurt or injure the defendant in 
some way, do not make this danger so urgent and 
pressing at the time of the killing, as to render the 
killing absolutely necessary to save his own life. 
Georgia Supreme Court, March 27, 1883. Buailey v. 
State of Georgia. Opinion by Hall, J. 


———_—@————— 


LORD COLERIDGE’S NEW YORK JOUR. 


Our EpriroriaL LETTER. 


gee received an invitation from the Fort 
Schuyler Club, of Utica, to attend a reception to 
Lord Coleridge, on Monday evening, Sept. 17th, I went 
thither, and of the reception [ gave a short account in 
the “Current Topics’? of last week. One of the most 
remarkable men I met on that pleasant occasion was 
Judge Henry A. Foster,of Rome, who is 83 years old, 
but looks 20 years younger, and is going to argue an 
important cause in the General Term in a few days. I 
never before met at once so many judges, ex-judges, 
and lawyers who want to be judges. There were some 
half-dozen contingent candidates present. Our old 
friend Fish, of Montgomery, was not there, I believe, 
but there was one of the most magnificent salmon on 
the supper table that I ever ‘‘stuck a fork into.”’ It 
would have done good to Sir Humphrey Davy’s heart. 
The next morning, being thereunto urged by my 
friend, Mr. Elliott F. Shepard, I joined his Lordship’s 
private party on the special train. The party consisted 
in his Lordship, his son Mr. Gilbert Coleridge, Mr. 
Shepard, Lieut. McClellan, U. 8. A., deputed by the 
government to attend the party throughout this 
country. Mr. Edwin Young, of Albany, of the com- 
mittee of arrangements of the State Bar Association, 
Mr. T. Addison Beall, private secretary, and Mr. 
Johnson of the New York Central Railroad, business 
manager. At Lyons we were met by Judge Angle and 
Mr. Martin W. Cooke, of the State Bar Association, 
who had main charge of the reception at Rochester. 
Arriving at Roch&ster we were taken to the new 
Powers’ Hotel, the finest in the State outside of the 
City of New York. After lunch we drove about the 
beautiful town. It fell to the lot of Mr. Shepard and 
myself under the escort of Mr. Cooke, to have a swell 
private turn-out with liveried servants, that quite 
threw his Lordship’s into the shade, and until evening, 
I believe, the Rochester people were quite in doubt 
whether Col. Shepard or myself was the great man, 
with the chances presumably in favor of the Colonel 
on the score of age. His Lordship, his son, and Col, 
Shepard dined privately at 7 o'clock with Mr. Macy, 
and at 10 o’clock there was a grand reception in the 
art gallery of Powers’ Block. This building is the 
“hub” of Rochester, and contains 400 offices, shelter- 
ing among others 150 lawyers. Some poet once spoke 
of it as follows: 
** *This is the head of the city, the brains,’ 
The driver says as he pulls on the reins 
And points to the pile ornamental, 
Which yields such a thundering rental. 





‘And why not the heart?’ said the stranger man 
As he looks at the gold-lettered A. No. 1. 

Stone and metallic quadrangular pile : 

To which quoth the Jehu, unfolding a smile, 

‘As you wander about from stair to stair 

There are an hundred and fifty lawyers there ; 
Practising their tweedle-dum tweedle-dee art, 
For law is a thing of the head, not heart.’” 

The art gallery embraces a score or more of rooms, 
on several floors, elegantly furnished, and lined with 
excellent paintings and engravings, and _ is 
always open to the public through the generosity of its 
founder and owner, Mr. D. W. Powers, who, although 
a ‘‘self-made man,” is not one of the kind who *“ wor- 
ship their maker.”” The reception was a brilliant 
affair, and enlivened by the presence of ladies, and 
owing to the surroundings was quite unique in char- 
acter. The next morning his Lordship and Mr. Shep- 
ard, under the charge of Mr. Cooke, drove to the lake, 
while Mr. Young and myself visited two of the “ show” 
houses of Rochester, Mr. Whitney’s and Mr. Kimball's, 
both exquisite in different ways and on different scales. 
In the latter is, I dare say, the finest organ to be 
found in any house in America, forming the back- 
ground of the grand staircase. Mr. Kimball, junior, 
played for us, very much to our delight. The Chief 
breakfasted with Judge Danforth, and at a small pri- 
vate party at noon, and at 3.30 Pp. M., we left for this 
place, arriving at 5 o’clock. Here we were met by Mr. 
Sherman 8. Rogers and Mr. Hickman, of the Buffalo 
bar; his Lordship and his son and Col. Shepard were 
taken to Mr. Roger's house, and the rest of us to the 
Genesee Hotel. In the evening 1 dined at Mr. 

Rogers’ with his Lordship’s party, en famille, and 
after dinner a number of charming young people came 
in. Meanwhile the others of our party were having a 
dance audadinner at Mr. Fargo’s. Thenext noon we 
embarked on three private steam yachts for the Falcon- 
wood Club house, on the Niagara river, and had lunch 
there. There were 45 gentlemen at table, and Mr. 
Rogers, who presided, and his Lordship made little 
speeches in their best manner. On the yacht, ‘ Tit- 
ania,’ belonging to Mr. Jewett, were embarked the 
Coleridges and pretty much all the judges in this part 
of the State, from the venerable Judge Marvin to 
Judge Haight, the youngest member of the bench. 
We saw the mist of Niagara, and it occurred to me 
that if we should be carried over the falls, there would 
be lost to the world a considerable amount of legal learn- 
ing and celebrity, leaving the ALBANY LAW JOURNAL 
entirely out of the question. In the evening there was 
a great reception by the Buffalo Club, but I evaded 
that, having had enough junketting for one week; and 
being pressed by res angustcee domi typographice, Ll came 
home in the night, but not like a thief, I hope, although 
I confess I stole away. 1 hope our Buffalo friends will 
show Lord Coleridge their court-house, the best in the 
world, and it may induce him to emigrate to this 
State. 

This tour gave me an opportunity of visiting three 
fine towns—the last for the first time—and of becoming 
acquainted with their judges and lawyers, whom I 
have known on paper and by reputation for many 
years, but most of them I have never met before. They 
will never again seem like strangers to me, and [ shall 
always cherish the memory of the cordial greeting they 
have given me in my editorial capacity. Lam not quite 
vain enough to attribute any part of my reception to 
my perscnal qualities. 

I have been so many times asked to give my ‘“im- 
pressions’ of Lord Coleridge and Mr. Gilbert Cole- 
ridge, that I will venture to give them here. Our pro- 
fession know all about his Lordship’s public qualities 
and characteristics, as statesman, judge, lawyer and 
scholar. I may say that in private he is one of the 


most charming and companionable of men, always 
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polished and dignified, but full of humor; never “ con- 
descending,”’ but always sincerely courteous; a capital 
story-teller and stored with the most interesting re- 
miniscences; the best of after-dinner speakers, like 
our own Curtis, Depew, Choate and Storrs; his nature 
made up of kindness and considerateness and never 
failing amiability; above all, the most modest of men, 
never speaking of himself unless drawn out, or [should 
rather say, dragged out, so reluctant is he to speak of 
himself, but always speaking of other great men and 
giving them the most magnanimous but discriminat- 
ing praise. One cannot be long in his company with- 
out feeling astrong personal attachment added to the 
admiration which every one must entertain for his 
great gifts and acquirements and the veneration which 
such public and private virtue always commands. 

Mr. Gilbert Coleridge is a clever, hearty and un- 
affected Englishman, of about 26 years of age, a lawyer 
and graduate of Oxford, with many accomplishments 
that endear him to friends and society. He is an ac- 
complished tennis player, and at Rochester and Buffalo, 
was sent to grass nearly all the time by the young 
ladies. He evidently believes in Pope’s words, that 
‘‘a saint in crape is twice a saint in lawn.”’ By 
his father’s elevation to the peerage, Mr. Gilbert Cole- 
ridge has become a “ younger son,”’ and if he will take 
our advice he will come hither and “ grow up with the 
country.”’ We promise him a warm welcome for his 
own sake as well as his fathers’. 

I am sorry that our governor has not seen fit to be 
at the capital, or at his own home, in this city, to greet 
Lord Coleridge. It would have been a fitting and 
graceful attention, if not absolutely demanded by the 
laws of international gourtesy. It is said however that 
he was so engrossed in trying to catch some large fish, 
in the North Woods for his Lordship’s entertainment 
that he could not make the engagement which many 
expected of him. Perhaps we owe that huge salmon 
at Utica to his hooking. It lies between him and Judge 
Angle. 

Lord Coleridge has now seen the most and best of 
the Empire State. He has been feasted on ground 
where alittle more than a century ago the Indians 
were taking scalps, and has met a few of the judges 
and lawyers of a single State that has more litigation 
than Great Britain. In a few days he will see atown on 
the shore of Jake Michigan, of more than 600,000 inhabi- 
tants, the most magnificent town on the continent next 
to New York, where 50 vears ago there was scarcely a 
house. And there he will reflect that he is not half 
way across our domain. He will carry away new im- 
pressions of the material resources of our country, and 
I hope, pleasant impressions of the hearts and heads 
of his American cousins. 

BuFFALO, Sept. 20, 1883. [. B. 


a 
OBITUARY. 


(From a memorial of Judge Black, adopted at a 
meeting of the Allegheny County [Penn.] Bar, we ex- 
tract the following): 


| peste the earlier years of his practice he dis- 
played the same qualities, which matured and 
perfected in later life and in more exalted spheres, 
characterized and distinguished him. No subject 
which he ever undertook to discuss lacked in its pre- 
sentation by any neglectfulness of details, or authori- 
ties, and he brought to its illustration all the re- 
sources of history and literature, which long years of 
patient study had accumulated, and a singularly 
powerful memory had retained. The clearness of his 
mental vision made the logic of his reasoning faultless, 
and he presented his thoughts with such a felicity of 
diction and exquisite beauty of rhetoric, that we be- 


lieve it would be difficult to find bis superior among 
his contemporaries as a polished and accomplished 
writer of the English language. But it should not 
be imagined that beauties of style were sought for at 
the expense of his subjects; they grew naturally out 
of his mode of viewing it, and every metaphor, figure 
and comparison were not ouly potential for illustra- 
tion, but struck with the force of argument. The little 
dash of bitterness ‘which he thinks would perhaps 
have given a more consistent tone to Chief Justice 
Gibson’s character and greater activity to his mind,’ 
was happily not wanting in Judge Black, for his life fell 
in troublous times, and the echo of fierce conflict over 
mighty issues was still sounding, even in the hour of 
his death, and but a few days before his ears were deaf 
to allearthly voices. Inhis writings, accordingly, it 
is not only beauty that we find, but a biting satire, a 
trenchant sarcasm and an overwhelming ridicule 
which have not been excelled since Swift, and often 
without Swift’s bitterness, remind us of that most 
gifted, yet melancholy writer. The qualities which he 
had exhibited in his practice he carried with him, and 
still more effectively exhibited when called first to the 
bench of the Sixteenth Judicial _ District, after- 
ward to the chief justiceship of the Supreme Court, 
subsequently to the offices of Attorney-General and 
Secretary of the United States. Here, not for the first 
time, but more conspicuously, so far shining, that the 
world took note, he disclosed the highest qualities of 
statesmanship, and a moral courage not less admirable 
than that of the soldier on the battlefield. He had 
profoundly studied constitutional law in its whole de- 
velopment and history—the Constitution of his own 
State and the nation, he had not simply studied, but 
absorbed, and it is well known among his friends that 
almost any offense would have been forgiven by him 
sooner than the entertaining of erroneous opinions as 
to the interpretation, force and sphere of the latter, 
meaning by that, as he humorously said of Chief Jus- 
tice Agnew in his letter to the bar, on occasion of the 
banquet to the latter, ‘opinions differing from bis 
own.’ And it was well for this nation that he had so 
studied, that he had such convictions, and that he 
feared not the face of man in their avowal and enforce- 
ment, for it is safe to say that but for his never-chang- 
ing counsel, enforced by unanswerable argument and 
insistence, Fort Sumter would not have been rein- 
forced, and the whole course of history would have 
been changed. That this is a constitutiona) union; 
that it cannot be dissolved except by force; that the 
United States is a nation supreme within its sphere; 
that it can neither expel nor hold in slavery any State, 
but that every State must submit to and obey that 
organic law, is all compressed and comprised in that 
immortal sentence uttered in the conference: ** There 
was never a period in English history when a minister 
could propose to give up to an enemy of his govern- 
ment a military post which was capable of being de- 
fended without being brought to the block.” Judge 
Black’s morality, we must add, was the fruit ofa piety 
as sincere and a faith as strong as ever dwelt in the 
heart of christian martyrs. To many it has seemed 
strange—to many who in these days of unbelief are 
drifting far away from God and from hope—that aman 
of such wide attainments and high intellectual gifts 
should have adopted and lived by the liberal gospel of 
the Lord Jesus, and that too, in one of his humblest 
forms of communion, as it is asolemn, reassuring fact, 
upon which we may well meditate and by which we 
may profit—he lived what he professed—and it cast 
over his last hours the gleam of an immortal hope. No 
more sublime scene was ever witnessed on earth than 
his death. No prayer ever went to the throne of grace 
more pathetic than that which passed from his dying 





lips. If before he had commanded the intellects of 
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men, he, in that hour, enshrined himself in all humble 
and loving human hearts.” 


———>—_—_. 


NEW BOOKS AND NEW EDITIONS. 


MInor’s INsTITUTES—SECOND EDITION. 

Institutes of Common and Statute Law. By John B. Minor, 
LL. D., Professor of Common and Statute Law in the 
University of Virginia. Volume IV. The Practice of 
the Law in Civil Cases including the Subject of Pleading. 
In Two Parts. Second edition, revised and corrected. 
Richmond. Printed forthe Author. Sold by M. McKen- 
nie & Son, University of Virginia; Randolph & English 
and West. Johnston & Co., Richmond, Va. 1883. Pp. 
Ixxviii and 1857. 


On previous occasions (15 Alb. Law Jour. 277; 19 id. 
363) we have spoken at length in respect to the first 
edition of the first, second, and fourth volumes of this 
comprehensive work. That there has been so soon 
after its appearance, a call for anotber edition indi- 
cates that the industry and learning of the author has 
been appreciated. The subjects treated in the fourth 
volume are those of peculiar importance to the prac- 
tioner, especially in those jurisdictions where com- 
mon-law methods of procedure still whoily or in part 
prevail, and he will find here something in relation to 
almost every matter of practice in which he may be 
interested. As we previously remarked he will still 
need his digests, etc., because this work does not con- 
tain, nor can it, the whole law of practice. The 
author corrects in this edition several defects noticed 
in the earlier one. We notice that he is no friend to 
recent changes in juries or procedure in this country 
and England (see page 609, etc.), but believes in the 
superiority of the common-law system. The printing 
and binding of the present edition is well done. 

Newson’s LAw OF SHIPPING—SECOND EDITION. 

A Digest of*the Law of Shipping and of Marine Insurance. 
By Harry Newson, Esq., LL. B., of the Middle Temple, 
Barrister at Law. (Middle Temple International Law 
Scholar, Hilary Term, 1877.) Second Edition. London. 
Reeves and Turner. 1883. Pp. xxxii and 420. 

In respect to the first edition of thismanual we are 
before spoken. 20 Alb. L. J., 138. The present edition 
isin many parts an entirely new work, the author 
having extensively re-written, and in some degree 
changed his plan from that inthe first. The additions 
and changes made much improve the book for Amer- 


ican practitioners, although no references are yet 
made to American authorities. 
—_—_——_- > -.-—-— 
NOTES. 


SINGULAR instance of the validity of local cus- 
tom in opposition to the general customary law 

was exhibited in a case recently tried at the Glouces- 
ter assizes. The action was brought by the eldest son 
of a citizen who had died intestate, to recover posses- 
sion of a house and premises in Hare-lane in that city, 
upon which his younger brother had entered and 
claimed to hold possession as heir-at-law by the cus- 
tom of borough English, alleged to prevail at Glouces- 
ter. The plaintiff's counsel answered that if the de- 
fendant should prove that the custom of borough En- 
glish still prevailed at Gloucester he should contend 
that it was limited to the area within the ancient walls 
of the city, and therefore did not apply to his client's 
property, which was half a mile beyond them. He 
called no evidence. It was contended for the defend- 


ant, that the custom of borough English had prevailed 
ever since the occupation of England by the Saxons, 
and that it was not limited to the area inclosed by the 





walls originally erected when Gloucester was a Roman 
station, but extended over the whole area within the 
boundary of the ancient city as marked by the bound- 
ary stones, which used to be annually perambulated 
by the mayor and corporation and which extended far 
beyond the walls. The defendant then called several 
old witnesses to prove reputation, and put in evidence 
old maps, which were proved to have been generally 
accepted in past times, as at present, as authentic, and 
showed that the ancient boundary of the city included 
the property in question. He also showed that a deed 
conveying this property described it as ‘in the city of 
Gloucester,’’ and that the Shire Hall, in which the 
trial took place, was without the old walls, and that it 
was therefore declared by the act of Parliament for 
erecting it that for all the purposes of the act it should, 
though within the city, be deemed to be i: the county 
of Gloucester. Upon this the defendaiii nad judgment. 
The Chicago Legal Adviser gives some excellent 
advice to lawyers about their dress and man- 
ners. Itdenounces ‘‘the rresent disgusting style of 
short coats.””, We concur; any thing connected with 
asuit that is short should be disgusting to the profes- 
sional mind. The Adviser also reprobates the 
“*slovenly practice ’’ of putting the feet ona table or 
chair, and ‘‘the pernicious habit of smoking tobacco.” 
It also prohibits the lawyer’s ‘“‘ whistling or singing for 
his amusement, as if employed in a cooper shop.” 
We did not know that coopers are peculiarly in the 
habit of singing at work, but it may be so; in fact we 
have heard about ‘‘singing a stave.”’ The third 
volume of Delaware Chancery Reports has 557 pages 
and only 28 cases, an average of almost 20 pages to a 








case. But several of the cases are important, and 
many are well considered.—— The somewhat dis- 
couraging views which some of the profession are 


inclined to take respecting the condition and pros- 
pects of business may have some local foundation; 
but he who is inclined to be disheartened as to 
the field before him should read carefully the 
survey of the growth of the profession, which was 
read by Mr. John W. Shirley before the American Bar 
Association, and which appears at length in the spac- 
ious and always well-filled columns of our contempo- 
rary, the ALBANY LAW JouRNAL of last week.—New 
York Daily Register.—There is much good sense and 
useful suggestion for the profession in the paper of Mr. 
Davies, in 28 Alb. L. J., 187, on the subject of the use 
of shorthand in the preparation of bills of exceptions. 
* * * Mr. Davies, with the intelligence of a practi- 
eal shorthand writer, indicates the sources of this 
superbundance of verbiage, the degree in which steno- 
graphers can properly assist in retrenching it, and the 
duty which is upon lawyers to diminish the unneces- 
sary labor which indolence and indifference in this 
respect cause alike toclients and courts.—New York 
Daily Register. Such is fame! The London Law 
Journal says the Lord Chief Justice has been the 
guest of Judge Kapallo, and that Chief Justice Recser 
was of the party. ——The Law Magazine and Review 
for August, 1883, contains the following leading 
articles: Liabilities of ship-owners at home and 
abroad, by F. W. Raikes; Courts and the law of part- 
nership, by Almaric Rumsey; Early history of malice 
aforethought, by F. W. Maitland; Irish Shrievalty, by 
W. Harris Faloon; Specimen Code of English case- 
law, by C. F. Trower. A female lawyer has been 
admitted to the barat Turin, under the title of **Ad- 
vocatessa.’’ Two leading he-lawyers of that city, it is 
said, have resolved in disgust to stop practice. — 
Gibson's Law Notes, lamenting the prevalence of 
Lynch law in this country, speaks of aman “‘remanded 
to await his trial before the grand jury.’’ We do not 
try people before the grand jury in this country, but 
we do lynch too many. 
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HILE Lord Coleridge is pursuing his conquer- 
\ ing way in this country we hear an occasional 
expiring muttering of the thunder raised by his 
omission to visit Canada, Greenland, and the dwelling 
place of the Esquimaux. The London Law Journal 
remarks: ‘‘ Unluckily, while stealing the hearts of 
the Bostonians, who might be expected to succumb 
to the fascinations of a rhetoric bearing a not very 
remote resemblance to native tall-talk, Lord 
Coleridge was unwittingly giving occasion to his 
Canadian admirers to blaspheme. The plea put 
forward on behalf of the Chief Justice that his 
engagements do not admit of a visit to the Dominion 
is demurred to by the Colonists, who, somewhat 
unreasonably as it seems to us, insist on treating 
Lord Coleridge as if he were a free agent while on 
Transatlantic If we rightly appreciate his 
position, the programme of his American tour was 
made for, and not by, his lordship, and any modifica- 
tions which may be deemed necessary from time to 
time are made by the hosts of the Chief Justice. 
Still, we cannot help thinking it a pity that our 
Canadian brethren should have had occasion to even 
fancy themselves to have been snubbed.” Our 
brethren on the Thames and on the St. Lawrence 
should remember that Lord Coleridge is not so 
young as he once was, and that we, as his hosts, feel 
bound not to endanger his health by any such 
hyperborean journeys as the Canadians would gladly 
tempt him into. There is no telling where these 
Canadians would stop. They might persuade his 
lordship into an arctic exploring expedition. Mean- 
while, for the enlightenment of those who do not 
know the history of his lordship’s guestship in this 
country, we publish the following recent resolutions 
of the New York State Bar Association: ‘ Resolved, 
Pursuant to the resolution of the Association, invit- 
ing Right Honorable Lord Coleridge, the Lord 
Chief Justice of England, to visit this continent as 
the guest of the Association, from his own door, in 
London, till he should arrive there again, which 
invitation has been accepted, that the sum of $2,500 
be and is appropriated, to be disbursed under the 
direction of the Committee of Arrangements, for 
the purpose of defraying the necessary expenses 
incident to the proper reception and entertainment 
of the Lord Chief Justice of England, while the 
guest of the Association. Resolved, That the 
Treasurer of the Association be and is authorized 
and directed to pay the said sum of $2,500 upon the 
order of the Chairman of the Committee of Arrange- 
ments.” The London Law Times says: ‘‘ Lord 
Coleridge, it is said, won the hearts of Boston by 
the speech which he delivered at the banquet given 
in his honcr last Saturday by the City Government. 
This we quite believe. In social life no one sur- 
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passes Lord Coleridge in real and genuine geniality. 
As an orator he is impressive, terse, and eloquent, 
and no one could be found who would be a more 
competent exponent of the learning, the eloquence, 
and the refinement of Englishmen than the present 
occupant of what he himself describes as ‘all but 
the very highest and proudest station’ in his pro- 
fession.” In the speech thus alluded to, his lgrd- 
ship observed that he was filled with wonder that 
he should have been deemed worthy of occupying 
the station which he thus describes. 


The formal reception by our State Bar Association 
will be given at the Academy of Music, in the city 
of New York, on the evening of October11. On 
this occasion it is expected that Lord Coleridge will 
deliver an address, which will naturally be the 
most elaborate and important of his addresses in 
this country. It is to be hoped that the members 
of the Association, and their wives, and all other 
femininity to them appertaining will then and there 
be present to give our accomplished guest a welcome 
worthy of him and of ourselves. 


The reception to Lord Coleridge at Chicago was af- 
ter the Chicago way of doing things, a ‘‘ grand af- 
fair.” There was a ‘‘ banquet,” and there were 350 
guests and 200 colored waiters, and there were 
speeches by the chairman Judge Drummond, his lord- 
ship, E. B. Washburne, Melville W. Fuller, Isaac N. 
Arnold, Franklin Macveagh, Prof. Swing, and Elliott 
F. Shepard. The Chicago Legal News gives the “menu,” 
which starts off with ‘‘ Blue points,” and winds up 
with ‘‘Roguefort ’ — whatever that may be —it 
has a sound of State prison fare. His lordship made 
an admirable speech. He flattered the Chicagoans 
by telling them that theirs is the ‘‘most marvelous 
of cities, a sort of infant Hercules, strangling with 
ease both the deadly enemies of its cradle, lifting 
itself up out of the waters of your great lake on the 
one hand and beating down and quenching the fierce 
flames of the rival element upon the other.” Then 
he let them down a peg by telling that Chicago was 
founded ‘‘by a brace of Englishmen.” Then he 
made the lawyers happy by calling them ‘ able, 
honest, eloquent and independent,” and especially 
by referring to their ‘‘not unsatisfactory system of 
bills of costs,” which he likened to that of England, 
which he said ‘‘seems to be framed rather with a 
sense of your proportions than of ours.” And finally 
he gave the Chicagoans the following earnest advice, 
which we hope they will lay to heart: ‘‘God keep 
you from ever confounding mere strength with 
greatness, confounding piles of gold and silver with 
the true resources of the grandeur and the greatness 
of the wealth of the nation, from confounding the 
smiling self-satisfaction which any coxcomb can feel 
with the just and noble pride of a great nation, to 
which I say from my heart I believe no nation was 
ever more righteously entitled than you are.” 











THE ALBANY LAW JOURNAL. 





— <= 











We thought we had done with Guiteau, but his 
malign figure crops out in a recent report. In State 
v. Robinson, 20 W. Va. 715, a trial for murder, the 
defense being insanity superinduced by long-con- 
tinued habits of intoxication, during the trial the 
jury were permitted to read newspaper accounts of 
the trial, then in progress, of Guiteau for the murder 
of President Garfield, in which the only defense was 
insanity, which accounts contained the expert testi- 
mony of Dr. Gray on the general subject of 
insanity, in which he ridiculed the idea that any 
such thing as ‘‘ moral insanity” existed, and termed 
“dypsomania” drunkenness. Held, that the news- 
paper accounts were calculated to prejudice the 
prisoner, and on account thereof a new trial should 
be granted. There seems a sort of grim humor in 
the fact that Guiteau’s trial should have resulted in 
the saving, temporarily at least, of the life of another 
criminal. 


One of the best lawyers as well as one of the 
busiest statesmen in this country commends to our 
notice the following from ‘‘ Lorna Doone,” a recent 
novel: ‘‘It is true that he took people’s money 
more by force than fraud; and the law (being used 
to the inverse method) was bitterly moved against 
him, althongh he could quote precedent.” 
hard to find any thing neater than that, and we 
rejoice that it was written by a Blackstone. Among 
our own summer reading was a very good story, by 
Mary Cecil Hay, entitled ‘‘ The Squire’s Legacy ;” 
‘**More good lawyers,’ inte:posed Mr. Bradford 
testily, ‘have been ruined by rhythm on the brain 
than by losing cases.’ ‘ But the ruined lawyers have 
made good poets,’ said Scot, in his pleasant way. 
‘Just think what alist we could make of lawyers 
who developed into poets— Petrarch and Metastasio ; 
Schiller, Goethe and Heine; Corneille and Voltaire; 
not to mention our own countless poets, Chaucer, 
Milton, Cowper, Moore, Scott, Campbell, Gray, 
Longfellow, and a dozen others. I dare say old 
Wordsworth tried to make his son a lawyer like 
himself, yet he only turned him out a laureate, after 
all.’ ‘Pish!’ snapped Mr. Bradford, very hastily. 
* * * ‘Even I would not object to a man indulg- 
ing in rhymes and stage buffoonery as recreation, if 
he stuck honorably to his law — like Blackstone, or 
still better, Cicero; but for justice’s sake, don’t 
encourage lawyers to put any thing before law — a 
fractious child, who will not prosper with a divided 
attention.’’’ The writer might have added Bryant 
to his first list, and to the latter, Webster, Story, 
Parsons, William Allan Butler. 


The courts of Connecticut seem to have a third 
insoluble mystery in the murder of Rose Ambler. 
The cases of Mary Stannard and Jennie Cramer are 
as mysterious to-day as they ever were, and so far 
we do not see any evidence adduced or suggested 
against anybody in the present case that would 
justify an indictment, to say nothing of a conviction. 
There is some talk in the newspapers about indicting 
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Lewis, the woman’s affianced husband, but not only 
is there no evidence against him, but there is an 
apparent absence of motive. Men generally do not 
murder pretty women to whom they are affianced; 
they generally postpone the tender attention until 
after marriage. Meanwhile a blatant and sensational 
preacher at New Haven has denounced Lewis in a 
sermon. The indecency of the act and the shallow- 
ness of the reasons assigned will deprive the words 
of any influence except possibly to increase the 
collections at the conventicle for a few Sundays. 
This remarkable preacher says: ‘‘ Lewis’ actions 
show him to be a man of low animal instincts, and 
just the type of individual to execute such a horrible 
deed. From testimony given, the motive of who 
ever killed her was not lust. It is almost certainly 
known that she did not have any enemies. Had lust 
entered into the case, then, in my estimation, would 
the whole aspect of the affair have been changed. 
But she was simply killed; that was all. Let us 
look into the facts of the courtshipof those two 
persons. He did not visit her as an honorable man 
would have done. She went to his home and he 
allowed her night after night to return alone and 
unprotected. It is easy to see how he tired of her 
because he neglected her, and seeing the marriage 
day staring him in the face, concluded to put her 
out of the way. My theory is that Lewis killed the 
girl in his barn and then under cover of the dark- 
ness carried her to the place where she was found. 
I may be wrong, but I believe that this will be the 
solution of the mystery.” We should not have 
quoted these foolish words except to corroborate an 
answer that was recently made to an esteemed friend 
who said he wished we could have better material 
for juries —clergymen, for example; to which we 
replied that in our opinion clergymen are the most 

unfit classin any community for jury duty. 

- 
NOTES OF CASES. 

N Yale Manufacturing Company v. Berkshire Na- 
tienal Bank, United States Circuit Court fer 
Massachusetts, August 14, 1883, 17 Fed. Rep. 531, 
it was held, Lowell, J., that there is no patentable 
novelty in putting two locks on one door. The 
court observed: ‘‘There never was a time, in my 
judgment, since the first lock was invented by Tubal 
Cain, or whoever was the inventor, when there was 
patentable novelty in combining two locks with a 
single door. There may be no record of its having 
been done, but no one can doubt that whenever one 
lock was found to be inadequate, another was added. 
I cannot make this plainer by argument, but I may 
perhaps by illustration. When nails were invented 
and had become public property, the carpenter who 
had the right to use one nail might use two, if he 
found one would not fasten his two pieces of wood 
sufficiently for his purpose. If one hasinvented a pair 
of shoes of a new form, and anothera pair of shoes of 
a different form, a combination, consisting of put- 
ting a shoe of one of these forms upon the right foot, 
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and one of the other forms upon the left, would not 
be patentable. If one has made a new plow and 
used it with oxen, it is not patentable to use the 
same plow in combination with a horse, independ- 
ently of the mechanical adaptation. In the lan- 
guage of the old law, it isa double use. To the 
man who invents a lock, there must always remain 
the right to use it on an old door, in addition to any 
old lock which he finds or may choose to put on 
that door.” And in Wood v. Packer, United States 
Circuit Court for New Jersey, July 14, 1883, 17 
Fed. Rep. 650, it was held, Nixon, J., that ‘‘a coal 
cart is not novel, nor is the chute for conducting 
coal from the cart to the place of its destination.” 
The court continue: ‘‘ These two instrumentalities 
are aggregated in the first claim; but no mechanism 
is suggested whereby the coal can be got out of the 
cart and into the chute. The complainant testifies 
as a witness that it can be accomplished by the use 
of a man witha shovel. This is probably true; but 
it is difficult to see how the inventive faculty is put 
in exercise by any such arrangements.” 


In The Rhode Island, United States District Court 
for the Southern District of New York, July 18, 
1883, 17 Fed. Rep. 554, it was held, Brown, J., 
that a speed of seven miles an hour in a dense fog 
and at night is even less justifiable ina sailing vessel 
than in a steamer. The court said: ‘‘ The principle 
of those cases therefore which hold that a speed of 
seven or eight knots in asteamer in a thick fog is not 
a moderate, but excessive speed, constituting negli- 
gence in navigation, viz., because such a speed is 
too great to admit of her being able to perform her 
duty of keeping out of the way of other vessels, 
applies far more forcibly to a sailing vessel going at 
the same speed under similar circumstances, in 
reference to other sailing vessels which she is bound 
to avoid. And if the navigation of a sailing vessel, 
as regards speed, is such that it must be held care- 
less or reckless in reference to her duty to other 
sailing vessels which she is likely to meet, it must 
be held careless and faulty in reference to steamers 
also, though the latter are bound to keep out of the 
way; for there cannot be two diverse rules as to 
prudence in navigation applicable to the same vessel 
in the same situation; nor, asI have said above, 
was the rule requiring steamers to keep out of the 
way designed to encourage careless or reckless 
navigation in sailing vessels, cr to sanction a rate of 
speed as against steamers, which as against sailing 
vessels must be condemned. To permit this would 
be to permit sailing vessels to take advantage of the 
obligation imposed on steamers to go at moderate 
speed and to keep out of the way, and increase the 
difficulties of steamers in doing so. To allow sailing 
vessels to increase their own speed as that of steam- 
ers is diminished would tend directly to thwart the 
very object of the rule requiring moderate speed, 
viz., to secure sufficient time to avoid collision; and 
it would thus convert a rule designed to insure 
greater safety into an occasion of greater danger. 








The duty of steamers to keep out of the way isa 
correlative one, and presupposes that the sailing 
vessel shall not only observe all the specific statutory 
rules, but all other general obligations of prudence 
and caution in navigation which the special cireum- 
stances demand. Among the latter must certainly 
be embraced a moderate rate of speed at night and 
in a fog, ina thoroughfare where numerous steamers 
and other vessels must be expected to be met; and 
a speed which is held immoderate for a steamer, 
under such circumstances, cannot be held moderate 
or permissible for a schooner.” 


In Faloon v. Schilling, 29 Kans. 292, it is held 
thata well-behaved negro preacher is not a ‘‘ worth- 
less negro.” This in spite of the hymn, which the 
preacher probably has often given out, ‘‘ Lord, what 
a worthless worm am I!" This was a case where 
the defendant, in order to compel the plaintiff to 
sell him his homestead at an inadequate price, 
threatened to erect small tenement-houses on his 
own adjoining land, and ‘fill them with worthless 
negroes.” He started out to fulfill this threat by 
putting in the well-behaved family of the colored 
preacher. The court held that he should not be 
enjoined, observing: ‘‘It is true the building 
defendant has erected is a small tenement-house of 
but two rooms, without cellar or foundation walls, 
and yet the plaintiff himself says the building looks 
neat. The building is rented to a negro family, but 
that family is the family of a preacher, and well 
behaved. It cannot therefore be said that defend- 
ant is filling his buildings with worthless negroes. 
Now does the fact that defendant is improving his 
property with small tenement-houses — houses 
which do not compare favorably with plaintiff's 
homestead — and that he is renting those houses to 
negro families, give plaintiff a right to interfere by 
an injunction simply on the ground that defendant 
is so acting for the purpose of annoying plaintiff ? 
We think not. Doubtless a party may obtain an 
injunction to restrain a neighbor from erecting or 
continuing on his premises a nuisance, but that as a 
general rule is the limit of interference. A man has 
aright to improve his own property in any way he 
sees fit, providing the improvement is not such a 
one as the law will pronounce a nuisance, and this 
he may do although he make such improvement 
through spite. And it may be laid down as a uni- 
versal rule, that the size and quality of the improve- 
ment never of themselves constitute it a nuisance. 
A land-owner may erect upon his land the smallest 
or most temporary kind of dwelling-houses or store 
in close proximity to the finest mansion or block of 
buildings, and that for the mere sake of spiting the 
owner of such mansion or block of buildings by the 
contrast, without becoming subject to restraint at 
the hands of the court. In other words, if the im- 
provement itself is legitimate and lawful, is not, per 
sé, & nuisance, the law will not inquire into the 
motives with which he acts. * * * Again, even 
after buildings which are in themselves perfectly 
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legitimate and proper are erected, they may be put 
to uses which are illegitimate and improper, which 
will constitute them nuisances and justify the 
interference of acourt of equity. Thus, if dwelling- 
houses are used as houses of ill-fame, a court of 
equity will restrain such use. But the interference 
will be only to enjoin the useand not to destroy the 
buildings. The equity will not interfere simply 
because the occupants of such houses are by reason 
of race, color, or habits, disagreeable or offensive. 
A negro family is not, per se, anuisance, and a white 
man cannot prevent his neighbor from renting his 
home to a negro family any more than he can to a 
German, an Irish, ora French family. The law 
makes no distinction on account of race or color, 
and recognizes no prejudices arising therefrom. As 
long as that neighbor's family is well behaved, it 
matters not what the color, race or habits may be, 
or how offensive personally or socially it may be to 
plaintiff; plaintiff has no cause of complaint in the 
courts. We think therefore that neither the size 
nor character of the building erected, nor the use to 
which it is put justified any interference on the 
part of the courts. The defendant used this property 
for his own benefit in a legitimate way, created no 
nuisance, and though he may have acted with the 
utmost spite against the plaintiff, yet so long as he 
keeps within the limits of legal action, the courts 
will not interfere.” See ante, 244, on abatement of 
dwelling-houses. 


In Whitney v. First Nat. Bk. of Brattleboro, 55 
Vt. 154, an action to recover for bonds deposited 
for gratuitous safe-keeping, and lost by the defend- 
ant by robbery, after holding that the defendant 
was not liable unless there was complicity of bad 
faith, or negligence so gross as to amount to bad 
faith, the court held that the facts that the safe 
was left open during the transaction of business, 
that there was no gate in the passage-way from the 
rear of the banking-room, behind the counter, that 
only one person was left in charge of the bank about 
noon each day, do not seem so unusual as to be 
accounted negligence. much less gross negligence. 
The court said: ‘‘The plaintiff claims that there 
was evidence of negligence of the defendant, in this, 
that there was a passage-way from the rear of the 
banking-room, behind the counter, not protected 
by a gate; that the safe was left open during 
business hours, for convenient access of the bank 
officers in the transaction of business; that a short 
time, about noon, each day, the bank was left in 
charge of one person, while his associate was absent 
to dinner. Negligence was a fact to be proved by 
the plaintiff to the jury. But there would seem 
nothing so unusual in these facts, if proved, that 
they could be accounted negligence, much less gross 
negligence, such as would charge the defendant. 
A gate was proved to be in use in some banks, and 
would be in a measure, doubtless, a barrier against 
intrusion, but slight in its character. New appli- 
ances for the safety of property are suggested by 





experience, and applied from time to time if found 
useful, but none have been found that subtle villainy 
cannot surmount or evade, All banks have not the 
same protection against fire, robbery and violence; 
and none are absolutely safe. Men have been gagged 
and robbed in the banks and on the street. Yet men 
continue to travel the street with money and valu- 
able papers in their pockets, and cashiers continue 
during business hours to manage banks alone in the 
country villages of this State; and it is deemed 
safe. Robbery at midday in a country village, like 
lightning or the whirlwind, is not kept in mind as 
a present danger. When a loss occurs, the mind 
becomes quickened, and conceives that this or that 
precaution would have averted it. There are manifold 
inventions for the security of property, fire-proof 
and burglar-proof locks and safes, and more appli- 
ances in the cities where the amount and exposure 
is greater, but all are not the same. But where a 
deposit is made in a country bank or country store 
for safe-keeping, the law implies a duty to employ 
the means of security, and keep it as he does his 
own.” 





CURIOSITIES OF LIFE INSURANCE LAW. 

(Read before Phi Beta Kappa-Gamma of the College of 
the city of New York, April 19, 1883.] 

By Lucius McADAM. 

Life insurance in the United States is a compara- 
tively modern institution. Although some of the 
charters of life insurance companies date back of 1840, 
but little business was done until after that date, and 
the great extension of its operations, which has made 
this institution a household word, began in 1860 with 
the organization of a brood of new companies, whose 
activity and vigor woke the older corporations into 
unwonted life. To those familiar with the extraor- 
dinary progress of life insurance, after 1860 the maxim 
that ‘“‘competition is the life of trade,”’ acquired new 
force and meaning. 

Like many other enterprises life insurance shared 
in the feverish life engendered by the civil war; like 
them it rose to an unexampled height of apparent 
prosperity, and like them it fell into disastrous ruin 
as the relaxation of peace tried its real strength, and 
developed its actual weakness. 

Many a company blown into a gorgeous bubble, and 
reflecting the hues of opulence and romance, burst at 
the first touch of real investigation and left nothing 
but adrop to tell whatit had been. Nevertheless a 
few of the older institutions, built up by slow degrees 
during the twenty years preceding the war, shared 
in the new life and energy of war times, and attained 
an extraordinary growth and prosperity which by 
reason of being firmly rooted in past accumulations, 
they were able to retain. 

The law of life instfrance has followed the course of 
ths companies, at first forming but a small body of 
maxims, and precedents developed in the few litiga- 
tions indulged in by the old fashioned companies re- 
ceiving amarked impetus from the fierce life of the 
new institutions as they strove to gain and to retain 
their foothold, and developing rapidly as the wrecks 
of failing enterprises brought forward a mass of com- 
plicated questions, involving every conceivable right 
or wrong of a,policy-holder, and sometimes receiving 
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different solutions by differeut courts aud in different 
States. 

I will endeavor to present some of these examples 
in as interesting a manner asthe dry nature of the 
subject will permit. 

The first that occurs to me is the question of sui- 
cide. 

The life insurance companies for many years had 
in their policies the clause that they would not be 
liable if the person insured died by his own hand or 
by suicide. One would suppose that the intention of 
this clause was clear enough, and that the person in- 
sured would fully understand its meaning. By the 
obvious reading of the contract the company undertook 
to pay the insurance in case of the death of the person 
insured from natural causes, or causes which he could 
not control, but not to put it in the power of the in- 
sured to compel the immediate payment of the policy 
by self-murder. Yet the courts have exercised their 
astuteness to destroy the force of this provision. Like 
the grave digger in Hamlet they have argued them- 
selves into the proposition that ‘“* He thatis not guilty 
of his own death, shortens not his own life!’’ This 
may be done simply by proving to the satisfaction of 
the jury that the man was insane at the time he com- 
mitted suicide. Hence it follows that the death was 
not by suicide or by his own hand, but by disease, to 
wit, insanity which resulted in a violent but not 
intentional death. 

Thus the New York Court of Appeals in a recent 
case lays down the law as follows. “We think that 
there was sufficient evidence tending to show that 
Henry C. Ross was insane at the time he committed 
suicide, to require the submission of that question to 
the jury. Without referring to the evidence in detail, 
our conclusion is that although it might have required 
the jury to find that Ross was aware when he took the 
laudanum, that it would terminate his life, yet it 
would have justified a finding that he acted under the 
contro] of an insane impulse caused by disease and de- 
rangement of intellect which deprived him of the 
capacity of governing his own conduct in accordance 
with reason. An act committed under such circum- 
stances cannot be regarded as voluntary or within the 
proviso of the policy.’”? Newton v. Mutual Benefit Life 
dns. Co., 76 N. Y. 429. 

In order to meet this interpretation of the law, 
the companies began to insert the clause that if the 
death be by suicide or by one’s own hand, voluntary 
or involuntary, sane or insane they would not be liable. 
This clause has been held good by the courts, on the 
ground that the proviso was intentionally inserted 
and was understood by both parties to exempt the 
company from any liability in case of death by suicide 
whether the insured was at the time sane or insane. 
DeGagarza v. Knickerbocker Life Insurance Co., 65 N. 
Y. 232. But even in this case two of the learned 
judges dissented and were inclined to regard the death 
as accidental. 

And so it was held to be in a later case, where it ap- 
peared that the person insured had taken by mistake 
an overdose of medicine from which hedied. The 
company defended on the ground that he died by his 
own hand, or act within the meaning of the policy. 
But the court held otherwise and said: ‘‘A purely 
accidental act committed by a sane person with no 
idea of injuring himself cannot be regarded as an act 
of self destruction within the meaning of such acon- 
tract.” Penfold v. Universal Life Js. Co., 85 N. Y. 317. 

The principle running through these cases seems to 
be that where the suicide is the result of accident or 
disease, the policy will not be avoided thereby, but 
willbe held good in like manneras if the death oo- 
curred from any other form of disease or accident. 
Some curious cases occur in accident insurance where 





the compauy is only liable in case of death by ucci- 
dent. 

In one case the insured while crossing a stream was 
seized with an epileptic fit and falling into the water 
was drowned. Under a proviso in its policy the com- 
pany contended that the death was caused by disease 
and not by accident. But tbe court held otherwise. 
Winspear v. Accident /ns. Co., 23 Alb. L. J. 79. 

So also in another case where the insured went into 
ashallow pool to bathe, and becoming suddenly in- 
sensible fell into the water, face downward. He was 
found a few minutes afterward lying dead, and water 
escaped from his lungs in such a manner as to prove 
that he had breathed after falling into the water, 
This was held to show that the death was by suffocation 
and not from disease, and therefore that the death 
was by accident. Reynolds v. Accident Jus. Co., 3 Big. 
Life & Acc. R. 223. 

Ordinarily a life insurance policy is what is known 
as a valued policy. Thatis to say the amount stated 
in the policy fixed the amount to be paid by the com- 
pany upon the death. If your house is insured for 
$5,000, and a fire occurs, the company will adjust the 
loss at what it conceives the actual damage to have 
been, say $1,000, or perhaps rebuild the portion de- 
stroyed. But ifa person’s life is insured for $5,000, 
and he dies, the company must pay that amount, and 
is not permitted to adjust it at what the officers might 
think the life to be worth. 

There is however this exception that if a creditor 
insure the life of his debtor, he can only collect the 
amount of his debt with interest, so that if the debtor 
should owe but $1,000 at the time of his death, the 
creditor could only collect that sum, although he had 
paid premiums for a much larger insurance. It is not 
in such acase a valued policy. May on Insurance, 
p. 110. 

The company would thus make an extra profit from 
premium paid but not earned. 

This result is usually avoided in practice by the 
debtor taking the insurance in his own favor and then 
assigning it to his creditors. 

Under the decisions, the sum insured would then be 
payable in full to the assignee, who would hold the 
surplus over his debt, in trust for the legal represen- 
tatives of hisassignor. St. John v. American Mutual 
Life ms. Co., 13 N. Y. 31. 

I was recently consulted in a case where the life of 
adebtor had been insured by a creditor directly. The 
death having occurred the company called for a state- 
ment of the indebtedness, and paying only that sum 
saved a large part of the insurance. The debtor's family 
desired to know if they could not collect the balance 
of the policy unpaid. I was compelled to advise that 
they could not, as the company had made no contract 
with them, or in legal parlance there was no privity of 
contract between them. The contract as made was 
solely with the creditor, and to him the company had 
paid all that was due. Yetif the same insurance had 
been drawn in the debtor’s own favor and then 
assigned by him, the family would have received the 
surplus after satisfying the debt, the amount of 
premium paid being the same in both cases. 

‘*Strange that such a difference should be, * Twixt 
tweedledum and tweedledee!’”’ 

With regard to the beneficiary under the policy, a 
curious case arose recently under the following circum- 
stances: 

A widower, having several children, married again 
and took out a policy of life insurance upon his own 
life in his wife’s favor. 

The policy was written in the usual form, and after 
reciting the payment of the premiums by the wife, 
made the amount payable to her for her sole use under 
the statute, and in case of her death before her hus- 
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band, then the amount was payable to her children or 
to their guardian if under age. 

She died without children by her husband, but it 
seems left an illegitimate child born before her mar- 
riage. ° 

The man insured endeavored to have the policy 
changed to the benefit of his children, but this the 
company declined to do. He then handed the policy 
to the illegitimate child who was of age and who con- 
tinued to pay the premiums. The person insured 
then died, and claim for the insurance money was 
made by his children on the theory that on the death 
of the wife without children the policy reverted to 
the husband and so descended to his heirs. 

On the other hand the illegitimate child claimed that 
he was the very person named in the policy being her 
child ; and further that the title being in his mother 
at her death, he became her heir since the New York 
statutes provided that illegitimate children may in- 
herit from the mother. 4 Edm. N. Y. Statutes 433. 

Besides this, if the man insured did own the policy 
at the death of the wife, he had assigned it by delivery 
to the illegitimate child whohad continued to pay 
premiums upon it. Marcus v. St. Louis Life, 68 N. 
Y. 625. The case has not yet gone into the courts, 
but doubtless the illegitimate child would be adjudged 
to have the better case in the policy, being her child ; 
and further that the title being in his mother at her 
death he became her heir, since the New York statutes 
provided that illegitimate children may inherit from 
the mother. 4Edm. N. Y. Statutes 433. 

Where the policy is written in this statutory form, 
it has been repeatedly held that it cannot be assigned 
by the wife or children. The wife cannot assign the 
policy, for the reason that her interest is contingent 
on her being alive when it matures. The children 
cannot assign it because they are usually minors, and 
their interest depends upon the mother being dead at 
the time the policy matures. And again any assign- 
ment of the policy would defeat the policy of the stat- 
ute, which was intended to secure a provision for 
women and children, which when once created shou'd 
be inalienable. Zudie v. Slummin, 26 N. Y.9; Brum- 
mer v. Cohn, 86 id. 11. 

Thus the man creates acontract for the benefit of 
his wife and children, which neither he nor they can 
dispose of. They own something which is so pecu- 
liarly and unalterably theirs, that they cannot them- 
selves sell it or get rid of it, except by snffering it to 
lapse by non-payment. If it is a paid-up policy requir- 
ing no further payment of premium or interest, even 
this recourse is unavailable. Once issued itis saddled 
upon them like the old man of the sea upon the back 
of Sinbad, and only death will relieve them of the 
burden! 

Although this occasionally causes hardship, it is in 
the main beneficial to the widow and orphan, who are 
thus frequently left with a life insurance policy in 
their favor, which might otherwise have been dis- 
posed of in a vain effort to retrieve the failing fortunes 
of the husband and father. This is also extended by 
the companies to the surrender of policies, which they 
claim falls under the same principle, and they there- 
fore refuse to purchase wives’ policies for cash,although 
they will issue a paid-up policy. Ihave never been 
able to find a case on this exact point, and it has 
always seemed to me that if there are no children or 
they are of age, such surrender could be made, as the 
case is clearly distinguishable from an assignment. In 
the one case the contract survives in the hands of 
third persons, in the other case the contract is de- 
stroyed by those who are the only parties to it. See 
Stilwell v. Mutual Life, 72 N. Y. 385. 

In the State of Maryland the courts hold on the 
other hand that a policy of life insurance in favor 





ofa wife is assignable. Emerick v. Coakley, 3 Big. 
601. 

This led to a curious complication in suits brought 
against two New York companies in Maryland by the 
assignee and in New York by the wife. The court in 
Maryland decided in favor of the assignee. The court 
in New York decided in favor of the wife. Here then 
was a double judgment against the companies on the 
same policies. In order to avoid this inequitable re- 
sult, the court in New York enjoined the assignees 
from attempting to enforce their judgment in this 
State. But whether they could or did collect out of 
the companies’ property or funds in Maryland, I am 
not advised. Barry v. Equitable Life, 59 N. Y. 587; 
Barry v. Brune, 71 id. 261. 

Even the divorce of the husband and wife will not 
divest her interest in a life insurance policy in her 
favor on the life of her husband. He is still bound to 
support her and herchildren, and this maintains the 
insurable interest in the policy. Besides it is well set- 
tled that if there be an insurable interest at the time 
of the issuance of the policy, it is sufficient to sup- 
port the policy thereafter. McKee v. Phanix Ins. Co., 
1 Big. 306; Phenix Life v. Dunham, 46 Conn. 88. 

A singular case of doubt as to the beneficiary arose 
in the case of a man whose life was insured for the 
benefit of his wife, and in case of her death before that 
of her husband then to her children. The father, wife, 
and an only child having embarked for Europe upon a 
steamship, the vessel was never afterward heard of 
and doubtless was lost with all on board. 

The question then came as to who was the proper 
claimant, the legal representatives of the wife, the 
child, or the husband. 

Ingenious theories were started as to what presump- 
tions the law would indulge in, in such acase. It was 
contended that the law must presume that the weaker 
members of the family must first perish, first the 
child, then the wife, and finally the husband, so that 
his legal respresentatives ought to take. I believe it is 
now held that the law will presume nothing on the 
subject except that they all perished together. Ab- 
bott’s Trial Evidence, p. 78, and cases cited. 

Russell vy. Hallett, 21 Alb. L. J. 297; Machring v. 
Mitchell, 1 Prob. Ch. 264; Bliss on Evidence, § 201; 
1 Greenl. on Ey., § 30. 

In a case of that kind which occurred in the Guardian 
Life Insurance Company, in which a sea captain, whose 
vessel with himself and his whole family was lost, 
the grandfather took out letters of administration on 
the estates of both husbandand wife and settled the 
question by collecting the sum insured in that double 
capacity. 

Another fruitful source of litigation has been the in 
troduction of schemes for the non forfeiture of policies. 
Originally all life insurance policies were absolutely 
forfeitable for the non-payment of premiums. 

It was only about the year 1863 that American com- 
panies began to introduce into their policies provisions 
for granting paid-up insurance for reduced amounts 
corresponding to the accrued values of the policies. In 
this way the person assured receives the full benefit of 
his payments. 

The companies first introducing this plan made a 
great merit of it and were soon followed by all of the 
companies with some plan or other of paid-up insur- 
ance. 

The first application of it was to the ten payment 
life plan, in which the assured pays but ten annual 
premiums, although the insurance continues for life. 

A provision was inserted that affer three years pre- 
miums had been paid, a paid-up policy would be issued 
if desired, for three-teuths, four-tenths, etc., of the 
sum insured. 

A similar provision was made in the case of endow- 
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ment policies, payable at death or at the end of a cer- 
tain term of years. Thus upon a twenty-year endow- 
ment the paid up insurance would be for three- 
twentieths, four-twentieths, ete., of the sum insured, 
according to the number of yearly premiums puid. 
The application of the principle to the ordiuary life 
policy was not so obvious. Most of the companies al- 
lowed a paid-up policy for the sum of the premiums 
paid, provided the persou was uot more than fifty 
years of uge when insured. 

Although this strikes the policy-holder as fair, the 
amount thus granted is too little at young ages and 
too great at old ages, as in fact is indicated by the 
limitation of age. Many companies therefore changed 
the wording so that the paid-up policy would be for 
“an equitable amount, an elastic phrase under which 
the equities or iniquities accomplished depended 
on the good faith of the company’s officers.”’ 

Tbe provision at first was simply that the new paid- 
up policy would be issued upon the surrender of the 
old policy. 

The question very soon arose as to when the sur- 
render should be made, the companies contending that 
is should be done at once upon non-payment or while 
the policy was still in force. The courts however held 
that in the absence of any agreement as to the time, a 
surrender within a reasonable time was sufficient. 
Yet it was also held that to wait seven years, and then 
claim a paid-up policy after the company had failed 
and a receiver had been appointed, was not a reason- 
able time. People v. Widows & Orphans’ Life, 15 Hun, 8. 

The question of what is a reasonable time is of course 
one which is difficult to solve and the solution is cer- 
tain to displease one of the parties to the contract. 
Seeing this difficulty the companies began putting ina 
limit of time varying from thirty days to one year 
after the non-payment of premium within which a 
paid-up policy might be applied for. 

The tendency of the court to construe even such a 
clause liberally was shown in a recent case where the 
policy granted a paid-up policy upon surrender within 
thirty days after the premium became due and re. 
mained unpaid, and also provided thirty days’ grace 
forthe payment of premiums. The court held that 
the premium did not fall due until the end of the 
thirty days’ grace, and the party had thirty days there- 
after, oc sixty days in all, in which to surrender and 
demand a paid-up policy. Attorney-General v. Con- 
tinental Life Ins. Co. Decision of Westbrook, J., not 
reported. 

And even where the policy has contained such a 
limitation of time for surrendering,the courts in some 
States have held that the policy-holders need not be 
bound by it, for the reason that time is notof the 
essence of the contract. Thus in a notable case, de- 
cided by the Supreme Court of Kentucky, the policy 
provided for ten annual premiums and that after pay- 
iug premiums for two or more years, the holder might 
cease paying and upon surrender of the policy within 
twelve months receive a paid-up policy for as many 
tenth parts of the sum insured, as there had been an- 
nual premiums paid. 

The assured paid five premiums and ceased paying 
in 1873. 

No surrender was made nor paid-up policy applied 
for within the time limited, and the person insured 
died in 1875. In an action to recover upon the policy 
five-tenths of the sum insured, the court held that the 
time and formality of surrendering was one of nu con- 
sequence, time not being of the essence of the contract, 
since each annual premium paid for carrying the 
policy for the current year and for one-tenth of paid- 
up insurance, and at the end of five years a paid-up 
policy was as certainly paid for at the contract price 
as the five years of current insurance. 





Judgment for a paid-up policy to be settled as a 
death claim was accordingly given against the com- 
pany. Montgomery v. Phenix Life Ins. Co., 8 Ins. 
Law Journal, 300, and 14 Bush (Ky.), 51. 

A similar decision was made by the Supreme Court 
of Maine, in Chase v. Phenix Life Ins. Co., 67 Me. 85, 
and 17 Alb. L. J. 452. In connection with this non- 
forfeiture clause a further complication arises from 
the note system of paying premiums. The paid-up 
insurance in that case is subject to the notes which 
have been given for premiums and on which interest 
falls due annually. Either the policy or the note 
usually provides that if the interest on the note is not 
paid when due the policy will be forfeited. 

A number of cases have been brought where the 
policy-holder bas endeavored to enforce the policy for 
the paid-up insurance, notwithstanding the failure to 
pay the interest on notes. The decisions on this point 
in several States have been diametrically opposed to 
sach other. 

The Supreme Courts of Missouri, Tennessee and 
Vermont have held that the policy and paid-up in- 
surance were forfeited by failure to pay the interest 
on notes or loans. Russum v. St.Louis Life, 5 Big. L. 
& Acc. R. 248; Anderson v. St. Louis Life, id. 527; 
Patch v. Pheni«c Life, 3 Big. 780. 

The Supreme Courts of Kentucky amd Iowa and the 
Superior Court of Indianapolis have held that failure 
to pay the interest on notes or loans does not forfeit 
the paid-up insurance even though the note or policy 
contains such a condition of forfeiture. Montgomery 
v. Phenix Life, supra; Ohle v. Northwestern Life, 5 
Big. 145; Little v. Sume, 5 Big. 141. 

This latter result was arrived at by taking the clause 
of forfeiture in the policy and the note together, and 
asserting that the interest for the non-payment of 
which forfeiture could be declared was that payable 
at the same time with the premium, sothat the interest 
falling due after cessation in payment of premiums 
need not be paid, but merely added to the note in- 
debtedness and deducted when the claim matured. 

As was said in one case, ‘‘ we believe it is but reason- 
able that the defendant should be held to pay one- 
tenth of the amount of the policy for every compiete 
annual payment made, and that the payment of the 
amount of cash premiumsand the annual interest on 
the premium notes constitutes a complete annual pre- 
mium, and so it was held that the failure to pay the in- 
terest when due did not affect the rights of the parties 
as they had already accrued on account of the pay- 
ments made. Little v. Northwestern Life, 5 Big. 141. 

The New York Court of Appeals however sustains 
the forfeiture for non-payment of the interest on notes 
or loans, where there isa condition to that effect in 
the policy, and Earl, J., uses the following language: 
“There are doubtless some decided cases which hold 
that such forfeiture should not be enforced, but I 
think the better rule is to uphold and enforce such 
contracts when free from fraud or mistake, just as the 
parties have made them.”’ Attorney-General v. North 
Am. L. Ins. Co., 82 N. Y. 191. 

A singular case occurred where the premium was 
not paid when due on account of the insanity of the 
person insured, who subsequently died. The policy 
contained a provision for a paid-up policy if applied for 
within one year after non-payment. 

The death occurred during that year. An action 
was brought on two grounds, first for the entire 
amount insured, on the ground that the insanity of the 
insured excused the non-payment of the premium. 

Second for the amount of a paid up policy on the 
ground that it had been applied for within the year, 
although after the death of the insured. 

The court held that the insanity of the insured was no 
excuse for the non-payment of premiums, as the bene- 
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ficiaries or some one for them might have paid them, 
but allowed a recovery for the amount of the paid-up 
insurance on the ground that it was applied for in time 
by the beneficiaries, and although the insured was dead 
at the time, the beneficiaries succeeded to his right to 
demand and receive a paid-up policy. Wheeler v. 
Conn. Mut. Life Ins. Co., 82 N. Y. 543. 

It may here be remarked that the companies are 
now inclined to regard the system of paid-up insurance 
as an evil, and the old policies containing these pro- 
visions as undesirable. Yeta more philosophic view 
of the matter will show that the adoption of this sys- 
tem of non-forfeiture led to an immense development 
of the business of life insurance. I well remember that 
one of the most popular forms of policy used by the 
company with which I was connected was one provid- 
ing for a certain proportion of paid-up insurance with- 
out any surrender or the insurance of a new paid-up 
policy. The policy itself became a paid-up policy for 
the proportionate amount by its own terms. 

A special point was made of the equitable character 
of this form of policy and applications for them were 
secured in large numbers. 

Of course the liability under them could not be got 
rid of by the negligence of the insured, but neverthe- 
less it had been paid for. 

It is the proper business of a company to incur any 
liability within the scope of its charter for which it 
receives adequate compensation, and it will find a profit 
in equitable contracts which guarantee to the insured 
all that they pay for. 

The rights of policy-holders in Massachusetts life 
insurance companies have been secured since 1861, by 
the well-known non-forfeiture law which continues 
the insurance at its full amount, notwithstanding de- 
fault in payment of premiums for a term of years, 
which may be equivalent to eighty per cent of the 
value of the policy. 

In 1879 a somewhat similar law was passed in New 
York providing for such extended insurance, or for a 
paid-up policy at the option of the insured, unless 
specifically waived in the application. New York 
Laws of 1879, chap. 347. 

Some companies have gone a long way in the oppo- 
site direction by the issuance of what are known as 
Tontine policies. These policies contain a provision of 
absolute forfeiture for non-payment of premiums 
within a period ot ten, fifteen or twenty years. The 
extra profits thus realized are to be divided among 
those who persist in living and paying to the end of 
the Tontine period. 

This gambling element has a great attraction for 
many minds and has resulted in the transaction of a 
large business on that plan. Litigation has arisen 
concerning it, but has not yet reached a point at 
which it can be properly or profitably discussed. 

The lawyers may be referred to the case of Sessions 
v. New York Life Jus. Co., reported Daily Register, 
March 18, 1883, and 16 Weekly Digest, 272. 

One of the most interesting questions arising in the 
bankrupt companies has been that of claims arising by 
reason of the death of the person insured after the 
failure of the company. 

At first it was thought that the failure of the com- 
pany terminated al] contracts of insurance, so that 
there could be no recovery as fora death claim after 
that date. It was therefore supposed that only in case 
the death happened before the failure, could the policy- 
holder claim the face of the policy, all others being al- 
lowed simply for what is known as their reserve values 
computed by the standard tables of mortality and in- 
terest. 

Legal ingenuity however overcame the objections 
made by showing that the reserve value was computed 
with regard to probabiiities, rather than to facts. 








That is to say,on the one side was charged against the 
company the present value of the sum insured, paya- 
ble at the end ofthe period to which the person was 
expected to live according to the table, and on the 
other side was credited the value of the premiums 
which would become payable during that period of 
time, the difference being the reserve value. And 
now comes into court the attorney for the claimant 
and says your valuation of this policy is wrong. 

You have assumed that the person insured is going 
to live for a long period and to pay premiums during 
that time. In fact he is dead now and can have no 
further premiums to pay. Let the facts be substituted 
for the assumptions and the claim valued as a sum 
due at a known and definite date. 

And the court so held in a case where the person in- 
sured had died during the time for which he paid the 
premium. People v. Security L. Ins. Co., 783 N. Y. 121. 

In a later case the court extended the operation of 
this principle to any case where the fact of death was 
shown. Altorney-General v.Guardian L. Ins. Co., 82 N. 
Y. 336. 

The result of this was however that as fast as the 
persons insured died, applications were made to re- 
value the policies upon this principle. 

As this was continually unsettling the basis on which 
the funds were being distributed, the judges tried to 
limit it to deaths occurring during the time originally 
limited by the court for the presentation of claims, on 
the theory that as tbe new value was based on evidence 
of the fact of death, such evidence ought to be put in 
during the time prescribed for that purpose. The 
Court of Appeals held however that the court had full 
discretion to re-value claims at any time, limited only 
by considerations of the state of the fund and the em- 
barrassments that might be caused in the distribution. 
Attorney-General v. Continental Life, 88 N. Y. 77. 

The court below however has since stuck to its 
original position and refused to re-value such claims 
happening after the time prescribed. 

I know of one singular exception. The person in- 
sured had died one day after the time limited, and it 
was supposed that one day was as effectual as one 
hundred days to bar the claim. The astute coun- 
sellor who represented the case however put in proof 
before the referee that the man was ina dying condi- 
tion before the day limited and was in fact practically 
dead on that day. The referee reported that be was 
dead, and the court held that being in articulo mortis, 
the insured was dead for the purpose of valuation and 
80 allowed the claim. Attorney-General v. Globe Life. 
Westbrook, J., not reported. Truly, “in the midst of 
life we are in death.” 

In the neighboring State of New Jersey, whose jus- 
tice is proverbial, all difficulties with reference to death 
claims have been solved by fixing the date of the dis- 
solution as ending all further claims. 

The death claims happening prior to that date are 
also declared to be preferred and to be first paid before 
any payments to other policy-holders. 

The court in New Jersey intimates that life insurance 
companies are organized for the express purpose of 
paying death claims and so protecting the widow and 
orphan. Mayer v. Attorney-General, 9 Ins. Law 
Journal, 671. 

This decision has rendered any others unnecessary 
in the case of the New Jersey Mutual Life Ins. com- 
pany in which it was rendered, for the death claimants 
and outside creditors take all the fund and there is 
nothing left for other policy-holders or their counsel to 
quarrel about. 

In closing this essay let me call attention to a curious 
misapprehension which people generally cherish with 
reference to this subject. 

It is that life insurance companies never pay claims 
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against them willingly, but always contest them when 
they can. I believe it has been shown by actual sta- 
tistics that the companies do not contest more than 
one death claim in a hundred. 

Usually the contest is for good cause. Sometimes 
it is not so, but companies which are unnecessarily 
litigious soon become known and are avoided by new 
insurers. 

Several companies now issue policies designed to be 
incontestable except for gross fraud, which is a step in 
the right direction. 

lt is not however to be supposed that this will en- 
tirely dispense with life insurance litigation. 

The rights of companies and policy-holders, with 
respect to each other and between themselves, are so 
various, so intricate and sometimes so conflicting that 
disputes will continue to arise which the courts will 
be called upon to settle. 

And however strong in matters of law the value of 
precedent may be, many original questions are still 
likely to arise to add to the stock of the curiosities of 
life insurance law. 


+ 


MUNICIPAL BONDS AND THEIR VALIDITY 
—IMPLIED REPEAL—CONFLICT OF LAW. 
SUPREME COURT OF THE UNITED STATES, 

MAY 7, 1883. 


Town or PANA V. BowLer. 

A section of an amendatory act covered the entire subject 
embraced by two sections of the original act, but pre- 
scribed different modes of procedure and contained dif- 
ferent provisions showing that it wasintended as a sub- 
stitute for those sections. Held, that it operated as a re- 
peal of the two sections 

The doctrine that if a municipal body has power to issue ne- 
gotiable securities dependent only upon the adoption of 
certain preliminary proceedings, such asa popular elec- 
tion, the holder in good faith has a right to assume that 
such proceedings have taken place, if the fact is certified 
on the security by the proper authorities, re-asserted. 

In respect to the general principles of jurisprudence, this 
court is not bound to follow the decisions of a State court. 
The rule applied in respect to the rights of a bona fide 
holder of municipal bonds. 

Bonds issued by a town held to be valid in the hands of a bona 
fide holder notwithstanding an irregularity in the con- 
duct of an election by which they were claimed to be 
authorized. 

As to a negotiable municipal bond payable to bearer, there 
isa prima facie presumption that the holder became a 
holder for value at its date inthe usual course of busi- 
ness. There is an exception where there is fraud in the 
inception of the instrument. 

A decree of a State court declaring bonds issued by a town 
in the State void is not bnding upon non-residents of the 
State, not parties to the suit. 

Coupons issued by an Illinois town, but payable in New York, 
held to bear interest after maturity at the New York 
rate. 

To was an action of assumpsit brought by James 

H. Bowler and Isaac H. Merrill against the town 
of Pana,upon coupons cut from certain bonds issued by 
the town, dated June 23, 1873. The defendant pleaded 
the general issue, and the parties having waived a jury, 
submitted the case to the court upon the facts as well 
as the law. The court found the issues of fact for the 
plaintiffs, and rendered judgment in their favor for 

'87,272.02. This writ of error is brought by the de- 

fendant to review that judgment. 

The bonds were issued in pursuance of an act of the 
Illinois Legislature passed February 25, 1867, to in- 
corporate the Illinois Southeastern Railway Company, 
which was amended by an act passed February 24, 
1869. Afterward the Springfield and Illinois South- 





eastern Railway Company, to which the bonds were 
issued, was created by the consolidation of the Pana, 
Springfield and Northwestern Railroad Company and 
the Illinois Southeastern Railway Company. The con- 
solidation was authorized by the charters of the two 
companies, and the new company succeeded to all the 
rights, franchises and powers of the constituent com- 
panies. Hurter v. Kernochan, 103 U. 8. 562. Other 
facts appear in the opinion. 

Woops, J. The people of the township of Pana 
voted almost unanimously for the donation, to pay 
which the bonds in this case were issued. There is no 
pretense of any fraud in their issue. It is not dis- 
puted that the railroad company complied on its part 
with all the conditions upon which the bonds were to 
be issued to it, or that the township has received all it 
bargained for in consideration of the issue of the bonds, 
The bonds were registered in the office of the auditor 
of public accounts, where no bonds could be registered 
according to law, unless the election authorizing the 
donation for which the bonds were issued had been 
held in pursuance of the statute, and the sworn certifi- 
cate of the supervisor of the township to that effect 
had been filed with the auditor. The township has 
paid the interest on the bonds for three years. Under 
these circumstances, if the bonds and coupons are in 
the hands of bona fide holders for value, the defenses 
through which the township can escape liability will 
be reduced to narrow limits. 

The charter of the Illinois Southeastern Railway 
Company declared that any town in any county under 
township organization might donate to said company 
any amount not to exceed thirty thousand dollars. 
The question is raised by the first assignment cf error 
whether this limit was removed by the amendatory 
act of February 24, 1869. We think it was. 

Section 10 of the act last named isan entire revision 
of sections 9 and 10 of the original charter of the com- 
pany. The original charter authorized townships only 
to make donations to the railroad company, and it re- 
quired that the railroad, or some part of it or its 
branches, should be completed before the donation 
Was paid. It did not authorize the issue of bonds to 
pay the donations, but required the assessment and 
collection of a tax upon all the taxable property of the 
town for that purpose. 

The amendatory act authorized not only townships, 
but also villages, cities and counties along the route of 


‘the railroad to make donations to the company. It 


prescribed an entirely different condition precedent to 
the making of a donation, and required the issue of 
bonds to pay the donation when made, and it did not 
require the completion of the railroad, or any part of 
it, before the bonds were issued. It did not limit the 
amount which might be donated to thirty thousand 
dollars, but declared that if a majority of the votes 
cast at the election provided by the act should be in 
favor of donation, the corporate authorities of the 
Village, city, county or township, as the case might be, 
should donate to the company the amount so voted at 
said election, and issue bonds in payment thereof. It 
thus appears that the section 10 of the amendatory act 
covered the entire subject embraced by sections 9 and 
10 of the original act. It related to the same railroad 
company; it prescribed different methods of procedure 
in reference to the same subject, and embraced en- 
tirely new provisions, thus plainly showing that it was 
intended as a substitute, pro tanto, for the original act. 
Section 10 of the amendatory act therefore operated as 
arepeal, by implication, of sections 9and 10 of the 
original act, and removed the restriction limiting to 
thirty thousand dollars the amount which could be 
donated by atownship to the railroad company. United 
States v. Tynan, 11 Wall. 88; Henderson’s Tobacco, id. 
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652; Murdock v. Memphis, 20 id. 590; King v. Cornell, 
decided at the present term. . 

The next question raised by the assignments of error 
relates to the power of the township of Pana, under 
the circumstances of this case, to issue the bonds in 
question. This court has decided in the case of Harter 
v. Kernochan, 103 U. 8. 562, that bonds issued by the 
township of Harter, dated April 1, 1880, signed by 
the supervisor and countersigned by the clerk of the 
township, reciting that they were issued in pursuance 
of the acts of February 25, 1867, and February 24, 1869, 
which are the acts relied on in this case, and in pursu- 
ance of an election of the legal voters of the township 
held on November 10, 1868, were valid obligations of 
the township. 

The power of the township of Pana, underthe same 
acts, to issue bonds to pay its donation to the same 
railroad company, is therefore settled beyond dispute, 
unless what the plaintiff in error insists was a defect 
in the method of conducting the election by which the 
donation was voted, is fatal to the authority of the 
officers of the township to issue the bonds. This de- 
fect was that the election was presided over and the 
returns made, not by the supervisor, assessor and col- 
lector of the township, ex-officio judges of elections, 
but by a moderator chosen by the electors present. 

It is insisted by the plaintiff in error that as the 
Constitution of Illinois, adopted July 2, 1870, by its 
second additional section cut off the power of any 
township or other municipality to subscribe to the 
capital stock of, or make a donation to, any railroad 
company, except when such subscription or donation 
had been authorized under existing laws, by a vote of 
the people of the municipality prior to the adoption of 
the Constitution, aud as by reason of the defect just 
mentioned, there was no legal election, it follows that 
there was no authority in the officers of the township 
of Pana to make the donation or issue the bonds in 
question in this case, and that the bonds are not bind- 
ing on the township. Wecannot assent to this con- 
clusion. 

It is clear that this case in no wise differs from other 
cases where the holding of an election and a vote of 
the people in favor of an issue of bonds is made by 
law a condition precedent upon which the authority 
to issue bonds rests. 

The bonds in question in this case recite on their 
face that they were issued by the township, in com- 
pliance with the vote of the legal voters thereof at an 


election held on April 30, 1870, under and by virtue of 


the authority conferred by acts of the General Assem- 
bly of the State of Illinois, specifying the acts of Feb- 
ruary 26, 1867, and February 24, 1869, above mentioned. 

This court has again and again decided that if a 
municipal body has lawful power to issue bofds or 
other negotiable securities, dependent only upon the 
adoption of certain preliminary proceedings, such as a 
popular election of the constituent body, the holder in 
good faith has the right to assume that such prelimi- 
nary proceedings have taken place if the fact be certi- 
fied on the face of the bonds by the authorities whose 
primary duty it is to ascertain it. Lynde v. County, 6 
Wall. 16; Town of Coloma v. Eaves, 92 U. S. 484; Com- 
missioners of Johnson Co. v. January, 94 id. 202; 
Douglass Co. v. Bolles, id. 104; County of Warren v. 
Marcy, 97 id. 96. 

The authority to issue the bonds in question in this 
case, resting upon the fact that an election was held in 
pursuance of law before a certain date, namely, the 
date when the Constitution of 1870 was adopted, and 
the bonds reciting on their face the fact that the elec- 
tion was so held before the date mentioned, the cir- 
cumstance that the election was irregularly conducted 
can be of no avail as a defense to the bonds in a suit 
brought by a bona fide holder. y 





Our attention has been called to the decision of the 
Supreme Court of Illinois in the case heretofore men- 
tioned and reported as Lippincott v. Town of Pana, in 
92 Ill. 24, in which it was beld that the election relied 
on in this case as the authority for the issue of the 
bonds was absolutely void, and the issue of the 
bonds was therefore without authority. Our attention 
is also called to the cases of People v. Santa Anna, 67 
Ill. 57, and People v. Town of Laenna, id. 65, where 
similar elections under a like statute were held void. 
These last two cases were decided before the bonds in 
this case were issued. They were however suits 
brought to restrain the issue of bonds by the township 
officers, on account of the irregularities in the election. 
The rights of bona fide holders could not therefore 
arise, and were not passed on in those cases. But in 
the case first mentioned the bonds had been issued, 
and were presumptively in the hands of bona fide 
holders. Nevertheless, the Supreme Court of Illinois 
held the bonds to be void in whosesoever hands they 
might be. 

It is insisted that this court is bound to follow this 
decision of the Supreme Court of Illinois and hold the 
bonds in question void. We do not so understand our 
duty. Where the construction of aState Constitution 
or law has become settled by the decision of the State 
courts, the courts of the United States will, as a gen- 
eral rule, accept it as evidence of what the local law is. 
Thus we may be required to yield against our own 
judgment to the proposition, that under the charter of 
the railway company, the election in this case, which 
was held under the supervision of a moderator chosen. 
by the electors present, was irregular and therefore 
void. But we are not bound to accept the inference 
drawn by the Supreme Court of Illinois, that in con- 
sequence of such irregularity in the election, the bonds 
issued in pursuance of it by the officers of the town- 
ship, which recite on their face that the election was 
held in accordance with the statute, are void in the 
hands of bona fide holders. This latter proposition is 
one which falls among the general principles and doc- 
trines of commercial jurisprudence, upon which it is 
our duty to form an independent judgment, and in 
respect of which we are under no obligation to follow 
implicitly the conclusions of any other court, however 
learned or able it may be. Swiftv. Tyson, 16 Pet. 1; 
Russell v. Southard, 12 How. 139; Watson v. Tarpley, 
18 id. 517; Butz v. Muscatine, 8 Wall. 575; Boyce v. 
Table, 18 id. 546; Outes v. National Bank, 100 U. S. 
239; Railroad Company v. National Bank, 102 id. 14. 
See also Burgess vy. Seligman, decided at the present 
term, where the question, how far the courts of the 
United States are bound by the decisions of the State 
courts, is carefully re-examined, and the rule on the 
subject stated with precision. 

We cannot follow the decision of the Supreme Court 
of Illinois in Lippincott v. Town of Pana, ubi supra, 
without overruling a uniform current of the decisions 
of this court, beginning with the case of Knox vy. <As- 
pinwall, in 21 Howard, and continuing down to the 
present time. The rights of the bonu fide holder of 
negotiable municipal bonds, as we have stated them in 
this opinion, are too firmly settled by the decisions of 
this court to be shaken. 

Our conclusion is therefore that the bonds in ques- 
tion in this case are valid in the hands of a bona fide 
holder, notwithstanding the irregularity in the cons 
duct of the election by which they were claimed to be 
authorized. 

The next question presented by the assignments of 
error is, does the irregularity in the couduct of the 
election throw on the plaintiffs the burden of proving 
that they are holders for value? 

It is a general rule that when the holder of a nego- 


J tiable instrument, regular on its face and payable to . 
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bearer, produces itin a suit to recover its contents, 
aud the same has been received in evidence, there is a 
prima facie presumption that he became the holder of 
it, for value at its date, in the usual course of business, 
Murray v. Lardner, 2 Wall. 110; Bank of Pittsburgh v. 
Neal, 22 How. 96; Collins v. Gilbert, 94 U. S. 753; 
Brown vy. Spofford, 95 id. 474. And municipal bonds, 
payable to bearer, are subject to the same rules as other 
negotiable paper. Cromuell v. Sac County, 96 U. S. 51. 

But the plaintiffin error insists that this case falls 
within an exception’to that rule, and cites to sustain 
his position the case of Smith v. Sac County, 11 Wall. 
139, and Stewurt vy. Lansing, 104 U. 8. 505. The excep- 
tion relied on by plaintiff in error is well settled, and 
is this: If in a suit brought by the indorsee or trans- 
feree of a negotiable instrument, the maker or ac- 
ceptor, or any party who is primarily bound by the 
original consideration, proves that there was fraud or 
illegality in the inception of the instrument, the bur- 
den of proof is thrown on the plaintiff to show that he 
isa holder for value. Smith v. Sac County and Stew- 
art v. Lansing, supra; Commissioners v. Clark, 94 U. 
8. 285; Collins v. Gilbert, id. 26; Fitch v. Jones, 5 El. & 
B. 288; Smilh v. Brane, id. 880; Hall v. Featherstone, 3 
Hurl. & N. 284; Bailey v. Bidwell, 13 Mees. & W. 73; 
Vathir v. Zane, 6 Grat. 246; Hutchinson v. Bogg, 28 
Penn. St. 294; Perrin v. Noyes, 39 Me. 384; Cutlle v. 
Cleaves, 70 id. 256; Sistermuns v. Field, 9 Gray, 331; 
Woodhull v. Holmes, 10 Johns. 231; Zhompson v. 
Armstrong, 35 Ala. 434; Harbison v. Bank of Indiana, 
28 Ind. 133: Fuller v. Hutchinson, 10 Cal. 526; Reding- 
ton v. Wood, 45 id. 406; Conley v. Winsor, 41 Mich. 
253; Sloan v. Union Banking Co., 67 Penn. St. 470; 
Holme v. Karspar, 5 Binn. 469; Vallett v. Purker, 6 
Wend. 615; Munroe v. Cooper,5 Pick. 412; 1 Daniel on 
Neg. Inst. (3d ed.), § 815. 

In most of the cases above cited the defense relied 
on was fraud in the inception of the instrument. 
Thus in the case of Smith v. Sac County, 11 Wall. 139, 
the report shows that the bonds were issued to a con- 
tractor to pay for the building of a court-house; that 
the county judge who executed and delivered the 
bonds was bribed to do so; and that the court-house 
never was built. 

In the case of Stewart v. Lansing, 104 U. S. 505, the 
county judge, assuming to act under authority of a 
law of the State, rendered a judgment appointing 
commissioners to execute bonds of the town of 
Lansing. This judgment was carried by certiorari to 
the Supreme Court and there reversed. The county 
judge, the commissioners, and the railroad company 
to which the bouds were ordered to be issued, all had 
notice of the writ of certiorari and of the subsequent 
proceedings under it. Before the judgment of revers- 
al however the commissioners, notwithstanding the 
pendency of the writ of certiorari, issued the bonds in 
suit in the case, taking from the railroad company an 
obligation for their personal indemnity. This court 
held that as between the railroad company and the 
town the judgment of reversal was equivalent to a re- 
fusal by the county judge to make the original order 
and invalidated the bonds. 

There is no pretense of any fraud in the inception of 
the bonds in question in this case. It is not denied 
that they were issued in good faith and for a valuable 
consideration. The question then is, was the irregu- 
larity in the conduct of the election such an _ illegality 
as throws on the plaintiff the burden to show that he 
paid value for the coupons. Weare clearly of opin- 
ion that it is not. 

It will appear from an examination of the cases 
above cited, in which the defense was illegality in the 
inception of the instrument, that the illegality which 
shifts the burden of proof on the holder to prove that 
he paid value must be something which relates to the 





consideration of the paper sued on. It must appear 
that the consideration arose out of a transaction con- 
trary to law, or against public policy. Thus in the 
case of Sistermans v. Field, 9 Gray, 333, the illegality 
which the court held threw the burden on the plaint- 
iff of proving that he gave value for the notes sued on, 
was the fact alleged by the defendant that they were 
given in payment for intoxicating liquors sold by the 
payees of the notes to the defendant in violation of 
law. Precisely the same illegality was held in the 
case of Cottle v. Cleaves, 70 Me. 256, to throw upon the 
plaintiff, who was indorsee, the burden of showing 
that he paid value for the note. 

So in Fuller v. Hutchinson, 10 Cal. 526, the paper 
sued on was given for losses at a public banking game 
called “faro.’’ Gaming was prohibited by statute. It 
was declared by the laws of California to bea felony 
in the keeper of the game, and a misdemeanor in the 
player. In thiscase, the court held the illegal con- 
sideration being admitted, it devolved upon the plaint- 
iff to show that he took the paper without notice and 
for value. 

In the case of Bailey v. Bidwell, 13 Mees. & W. 73, it 
was alleged, as matter of defense, that the considera- 
tion for the note sued on was an agreement that the 
payee should not oppose a petition in bankruptcy filed 
by the defendant, the maker of the note, and that the 
note was indorsed to the plaintiff without value. The 
court, by Baron Parke, held the rule to be that if the 
note was proven to have been obtained by fraud, or 
affected by illegality, that afforded a presumption that 
the person who had been guilty of the illegality would 
dispose of it, and place it in the hands of another per- 
son to sue on it, and that such proof casts upon the 
plaintiff the burden of showing that he was a bona fide 
indorsee for value. 

In Fitch v. Jones, 5 El. & Bl. 238, the note which was 
sued on by an indorsee was given for a wager on the 
hop duty. This, the court said, was not within the 
statute of Anne or any other statutes which prohibit 
wagers. There was no penalty imposed for such a 
wager, and therefore as between the maker and payee, 
there was no illegality or violation of law, but it was a 
mere nudum pactum. And the court held that the de- 
fendant was bound to prove his plea by showing that 
the plaintiff did not give value for the note. 

The authorities illustrate the rule and show that it 
does not apply to this case. There was no illegality 
whatever in the consideration of the bonds in ques- 
tion in this suit. The mere irregularity in the con- 
duct of the election was not such an illegality as is 
contemplated by the rule, and does not deprive the 
holder of the coupons ofthe presumption that he ac- 
quired them for value. 

The next contention of the plaintiff in error is that 
the decree of the Circuit Court of Christian county, 
Illinois, by which the bonds in question were declared 
void, is binding on the plaintiffs in this case, and isa 
bar to the action upon the coupons sued on. 

The plaintiffs in this case are citizens of the State of 
Maine. Itis sought to bind them by a decree ren- 
dered in a proceeding purely in personam in a case in 
which they were not named as parties, when there 
was no personal service upon or appearance by them, 
and when the only pretense of notice to them of the 
pendency of the suit was a publication addressed to 
the “ unknown holders and owners of bonds issued by 
town of Pana.”’ 

It is contended, that under the statutes of Illinois, 
parties may be thus brought in and a valid personal 
decree rendered against them. Whatever may be the 
effect of such a decree upon citizens of the State of 
Illinois, this court has held, that as to non-residents, 
it is absolutely void. Cooper v. Reynolds, 10 Wall.; 
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Pennoyer v. Neff, 9 U. 8. 714; Brooklyn v. Insurance 
Company, 99 id. 370; Empire v. Darlington, 101 id.-92. 

In a case decided at the present term it was declared 
by this court, speaking by Mr. Justice Field, that 
“the courts of the United States only regard judg- 
ments of the State courts establishing personal de- 
mands as having validity or importing verity when 
they have been rendered upon personal citation of the 
party or upon his voluntary appearauce.”’ St. Clair v. 
Cox, 106 U. 8S. 350. 

These authorities settle the rule which is conclusive 
of this question. It would bea reproach to jurispru- 
dence if the rights of citizens of Maine to revover the 
contents of a chose iv action, held and owned by them, 
could be cut off by asuit in Illinois to which they 
were not made parties by name, and in which there 
was no personal service or appearance. 

It is insisted by counsel for plaintiff in error that the 
decree of the appellate court recites the fact that the 
persons made defendants under the designation of 
“the unknown bolders and owners of bonds and 
coupons of the town of Pana,” which includes the de- 
fendants in error, appeared in that court, and that 
they are therefore concluded by the decree in the 
case. 

There is no pretense that there was any appearance 
in fact of the parties referred to. It is sought to con- 
clude them by a loose expression in the decree, which, 
in our opinion, was clearly not intended tv recite 
their appearance, and is not fairly open to such a con- 
struction. 

Lastly,it is assigned for error, that in computing the 
amount due upon the coupons described in the declara- 
tion, the court allowed seven percent interest, the 
legal rate in New York, where the coupons were pay- 
able, instead of six per cent, the legal rate in Illinois, 
where they were made. There was no error in this. 
The coupons, after their maturity, bore interest at the 
rate fixed by the law of the place where they were 
payable. Gelpcke v. Dubuque, 1 Wall. 175. What we 
have said covers all the assignments of error. We 
find noerror inthe record. The judgment of the Cir- 
cuit must therefore be affirmed. 

—_———.¢—_—__— 


TRIAL BY JURY IN LIQUOR CASE. 


VERMONT SUPREME COURT. 


STATE OF VERMONT V. INTOXICATING LIQUOR.* 


Intoxicating liquor, seized and condemned, according to 
law, is outlawed; is without rights, and a claimant of 
such liquor is not entitled to a trial by jury. 
OMPLAINT and warrant for the seizure of intox- 

icating liquer ander section 3818, R. L. Clark 

Smith appeared before the justice and claimed the 

liquors. The justice adjudged the liquors forfeited. 

The claimant appealed to the County Court, and there 

demanded a trial by jury, which was denied. The 

case is stated in the opinion. 


R. C. Abell and Geo. M. Fuller, for claimant. The 
claimant is entitled to have the issue made by him 
tried by jury. Plimpton v. Somerset, 33 Vt. 290; R. L., 
§ 3850; Lincoln v. Smith, 27 Vt. 328; Con. Vt. ; State v. 
Peterson, 21 Vt. 513; State v. Prescott, 27 id. 194; State 
v. Intowicating Liquor, 38 id. 387; State v. Intoxicuting 
Liquors, 44 id. 208. 


Joel C. Baker, for State. The seizure and condem- 
nation of intoxicating liquor is a proceeding in rem, 
to fix the status of property considered dangerous to 
the peace and good order of society, and if the.pro- 
ceedings are regular, they bind the whole world. 





*To appear in 55 Vermont Reports. 





Johnson v. Williams, 48 Vt. 565. After a decision of 
forfeiture the prior owner has no longer any interest 
in the liquor. Johnson v. Perkins, 48 Vt. 572; License 
cases, 5 How. 504; 94 U. 8. 113; Commonwealth v. 
Alger, 7 Cush. 84. 


REDFIELD, J. The liquor was seized and condemned 
under the statute, as kept for sale contrary to the laws 
of the State. The defendant, as claimant, appeared 
before the justice, and averred that he is a druggist, 
had lawful use forthe liquor, aud it was not * kept 
for sale contrary tothe law;” and being overruled 
and the liquor condemned, be appealed to the County 
Court, and there demanded a jury trial, which was 
denied him. Intoxicating liquor is outlawed by the 
statute, and made subject to seizure and confiscation. 
It has no rights that the law is bound to respect. Itis 
a public enemy, that when discovered, the law smites. 

This court decided in Lincoln v. Smith, 27 Vt. 328, 
that the statute for the forfeiture and destruction of 
this ** public enemy ”’ is constitutional and vaiid, asa 
proceeding in rem, for governing and regulating the 
“internal police”’ of the State. 

It is a necessary power to preserve the public health 
and morals. Commonwealth v. Alger, 7 Cush. 84; 
Smith v. Forehand, 100 Mass. 136. No penxlty can be 
imposed on the claimant, and no ‘issue joined proper 
for the cognizance of a jury.’’ Nuisances are abated 
by the officers of the law without the intervention of 
ajury. Farms are cut up and house lots mutilated 
for the public benefit, under the order and decree of 
the court; rights in property to large amounts are ex- 
tinguished and transferred to others in probate court, 
anda jury trial denied. And in this there is noin- 
fringement of the constitutional right of the citizen. 
The State has the right to destroy instruments, and 
base metals designed for use in debasing the currency 
of the country; or intoxicating liquors designed for 
destroying the health or debasing the morals of the 
people. Jreston v. Spalding, 21 Vt. 9. 

It is a proceeding in rem to fix the status of property 
cousidered dangerous to the peuple, and if the pro- 
ceedings are regular they bind the whole world. John- 
son v. Williams, 48 Vt. 565; Johnson v. Perkins, id. 572. 

The judgment of the County Court is affirmed. 





oe  -— — 


RELATION BETWEEN RELIGIOUS CORPORA- 
TION ANDITS CHURCH. 





MICHIGAN SUPREME COURT, JUNE 22, 1883. 


HARDIN V. TRUSTEES OF SECOND BAPTIST CHURCH. 
An action for damages will not lie against a religious corpora- 
tion, on the ground that the church represented by it 
has expelled plaintiff from membership. The corporation 
has no control of and is not responsible for the action of 
the church body. 
CTION for expelling plaintiff from church member- 
ship. The opinion states the facts. Plaintiff ap- 
pealed from a judgment in favor of defendant. 


Sylvester Larned, for appellant. 
Wilkinson, Post & Wilkinson, for respondent. 


Coo.ey, J. The preliminary objection to the main- 
tenance of this action is so unmistakably fatal that 
there can be no occasion or excuse for considering any 
other. The plaintiff, who, previous to February 2, 
1881, was a member in good standing of the Second 
Baptist Church of Detroit, brings suit against the de- 
fendant to recover damages for having been on that 
day unwarrautably and without trial upon charges ex- 
pelled from membership. The suit is against the cor- 
porate body known in law as ‘The Trustees of the 
Second Baptist Church of Detroit,’’ and which was or- 
ganized by voluntary association under authority con- 
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ferred by the Revised Statutes of 1838. The provision 
contained in that Code is substantially the same which 
has always existed in this State, and which is simple 
and easily understood. Persons desirous of forming 
themselves into a religious society sign articles of asso- 
ciation for the purpose, agree upon aname, elect trust- 
ees, and put their articles on record when duly per- 
fected. They thereby become a corporation by the 
name agreed upon, and may take, hold and convey 
property, and exercise the ordinary functions of cor- 
porate bodies. The associates are not necessarily pro- 
fessors of any particular belief or faith, or members of 
any church; and corporate succession is kept up by 
conferring the privileges of corporators on all who 
regularly attend worship in the society and contribute 
to its support. And the trustees who are to manage 
the temporal affairs of the corporation may or may not 
be church members. 

Connected with the corporation the statute contem- 
plates that there will be a church, though possibly this 
may not be essential. In this case thereis one. The 
church has its members, who are supposed to hold cer- 
tain beliefs and subscribe some covenant with each 
other, if such is the usage of the denomination to 
which the church is attached. The church is not in- 
corporated, and has nothing whatever to do with the 
temporalities. It does not control the property or the 
trustees; it can receive nobody into the society and 
can expel nobody from it. On the other hand the cor- 
poration has nothing to do with the church except as 
it provides for the church wants. It cannot alter the 
church faith or covenant, it cannot receive members, 
it cannot expel members, it cannot prevent the church 
receiving or expelling whomsoever that body shall see 
fit to receive or expel. This concise statement is am- 
ply sufficient to show that this suit has no foundation. 
The corporation is sued for a tort which it neither 
committed nor had the power to prevent, and which 
has occurred in a proceeding where the interference of 
the corporation would have been an impertinence. 

But it is said that the church is an integral part of 
the corporation; or rather, that it is the corporation in 
its spiritual capacity. Its being an integral part of the 
corporation proves nothing. Counties, towns and 
school districts are integral parts of the State, but the 
State is not for that reason liable for their torts; and 
a3 to spiritual capacity, the corporation has none; it is 
given capacity in respect to temporalities only. If the 
corporation had assumed to expel this plaintiff from 
the church, she might treat its action with contempt; 
but as she makes no complaint of wrongful corporate 
action, we musst assume that the corporation has never 
invaded her rights. If the church has done so, the 
church alone is culpable. The distinction between 
church and corporation in these cases is sufficiently ex- 
plained in the following authorities: Baptist Church 
v. Witherell, 3 Paige, 296; S. C., 24 Am. Dec. 223; 
Lawyer v. Cipperly, 7 Paige, 281; Robertson v. Bullions, 
11 N. Y. 243; Bellport v. Tooker, 29 Barb. 256, and 21 
N. Y. 257; Burrel v. Associate Reformed Church, 44 
Barb. 282; Miller v. Gable, 2 Denio, 492; Ferraria v. 
Vasconcellos, 31 Ill. 25; Calkins v. Cheney, 92 id. 463; 
Keyser v. Stansifer,6 Ohio, 363; Shannon v. Frost, 3 B. 
Mour. 253; German, etc., Cong. v. Pressler, 17 La Ann. 
127; O'Hara v. Stuck, 909 Penn. St. 477; Sohier v. 
Trinity Church, 109 Mass. 1; Walrath v. Campbell, 28 
Mich. 111. See also Hale vy. Everett, 52 N. Y.1. 

The judgment must be affirmed with costs. 

—_———_ _>--___—— 


KENTUCKY COURT OF APPEALS 
ABSTRACT. 


CONSTITUTIONAL LAW—LEGISLATIVE ACT DEPEND- 
ENT ON POPULAR VOTE—MUNICIPAL CORPORATION.— 
A provision in a municipal charter that the same 





should not take effect until accepted by a majority 
vote of the people of the municipality, held constitu- 
tional. The Legislature cannot delegate its power to 
make laws, but when enacted, whether or not the law 
shall become operative, may be made to depend on the 
popular will. The charter, which is the constitution 
of the city or town to which it applies, is the creation 
of the Legislature, and powers of local legislation even 
may be granted to the municipality by its provision. 
Clarke v. Rogers. Opinion by Pryor, J. 

(Decided May 1, 1883.] 


FIxTURES—MILL REALTY THOUGH EXCEPTED FROM 
A MORTGAGE. — The owner of land may claim as 
realty a grist-mill, and fixtures erected on the land as 
against a sale under execution against him, even 
though such mill and fixtures were excepted out of a 
deed of the land absolute in form, but intended as a 
mortgage. The owner of an interest in the land, 
where the party complaining has no interest in it,may 
treat as fixtures and part of the realty, any structure 
or building that may become such, and which he in- 
tended asa part of the realty, when erected, and has - 
since used in connection with the land. Davis v. 
Eastham. Opinion by Hargis, C. J. 

(Decided April 17, 1883.] 


PUBLIC POLICY— CITY OFFICER GIVING INFORMA- 
TION IN AID OF CLAIM AGAINST CITY FOR HIRE CAN- 
NOT RECOVER AGREED PAY—MAINTENANCE.—Plaint- 
iff was clerk of the board of aldermen of the city of 
Louisville. He professed to have information and 
knowledge which would lead to recovery from the 
city by tax-payers certain taxes which had been col- 
lected from them for an illegal purpose. He so com- 
municated to defendants who were attorneys, who 
agreed ; in consideration of the information to be given 
by him and of his aiding them in the preparation and 
prosecution of a suit for tax-payers against the city, to 
divide with him the fees they might receive in the 
suit. The information and assistance were given as 
agreed; the suit was brought and was successful and 
defendants were allowed a large sum as their fees. In 
an action by plaintiff to recover under the contract, 
held that plaintiff was not entitled to recover. It is 
clear law that a contract to induce public officers to 
act partially, or corruptly, or to bias them in the dis- 
charge of their official duties, is against public policy. 
And principle, analogy and authority unite in declar- 
ing contracts,which have anapparenut teudency to cor- 
rupt, bias, tempt, or draw away public officials from 
the honest discharge of their duties, are void because 
in contravention of public policy. Steele v. Curle,4 
Dana, 381; Oscanyan v. Arms. Company, 13 Otto, 262, 
and authorities therein cited. This contract in another 
aspect is illegal. It partakes of maintenance in its 
worst form. Brown v. Beauchamp, 5 Mon. 113. Lucas 
v. Allen. Opiuion by Hargis, ©. J. 

[Decided Feb. 24, 1883]. 


TRADE MARK—COMBINATION OF LETTERS AND FIG- 
URES TO CREATE SIMILITUDE, INFRINGEMENT.--Defend- 
ants, manufacturers of plows, imitated plows manu- 
factured by plaintiff, in various points; throwing aside 
their own previously used style of manfacture, they 
branded their plows with the same devices, letters, 
figures, words, and members that plaintiff used on his 
plows omitting only a small figure for which they sub- 
stituted another design, the omitted figure being desig- 
nated on plaintiff's plows as his trade mark, and the 
substituted figure designated as defendants’ trade mark 
and containing their name. Defendants consulted 
and deliberated before adopting the letters and 
numerals, or imitating the construction of appellants’ 
plows. After the deliberation they so imitated the 
construction, numerals and lettering of plaintiff's 
plows, that nothing but the reading of their trade) 
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mark and close inspection could distinguish the dif- 
ference. They made large quantities of plows, leav- 
ing off their own trade mark and name,and substituted 
therefor the names of jobbers, who were well known 
in the market to be vendors, and not makers of plows, 
making it in their hands therefore impossible, without 
the aid of expert knowledge, to tell the difference be- 
tween the plows made by plaintiff and defendants, as 
they both had the same indicia and were constructed 
alike, the maker’s name being altogether suppressed. 
They also employed small salesmen to sell their plows, 
who placed them on the market one half dollar 
cheaper than the plaintiff's plow, and so advertised 
them as to be taken for those of plaintiff. Held, that 
while no single letter, figure, or word that belonged to 
plaintiff's trade mark proper was used by defendants, 
and such figures, letters, and words might not be the 
subject of atrade mark, defendants having by skill- 
ful combination of legal particles taken one at a time, 
and in the aggregate leaving the mere trade mark un- 
touched, so confused its force and effect as to destroy 
its office and real efficiency to distinguish the plaint- 
iff's plows from all others, are guilty of an infringe- 
ment, and plaintiff is entitled to an injunction and 
accounting. Cases referred to: Congress Spring Co. v. 
High Rock Spring Co., 45 N. Y. 290; Burnett v. Pha- 
lon, 3 Keys, 594; Marsh v Billings, 7 Cush. 322; Wood- 
ward v. Lazar, 21 Cal. 444; Ford y. Foster, L. R., 7 Ch. 
611; Taylor v. Carpenter, 3 Story, 458; Davis v. Ken- 
dall, 2 R. I. 566; Wotherspoon vy. Currie, 5 H. L. 508; 
McAndrew v. Bassett, 10 Jur. (N. 8.) 550; Seixo v. 
Provezende, L. R.,1 Ch. App. 192; Newman vy. Alvord, 
49 Barb. 588; Boardman v. Meridan Britannia Co. , 35 
Conn. 402; Gillott v. Esterbrook, 47 Barb. 455; Candee 
v. Duer, 54 Il, 461; Fairbanks v. Jacobus, 14 Blatch. 
339 ; Edelston v. Edelston, DeG., J. & 8.185; Bloomfield 
v. Payne, 4 B. & Ed. 410; Stone v. Carlan, 13 L. R. 360; 
Knott v. Morgan, 2 Kern. 218; Lemoine v? Gonton, 2 
E. D. Smith, 343; McLean v. Fleming, 96 U.S. 254; 
Woolam y. Ratcliff, 1 Hur. & M. 259; Thompson v. 
Winchester, 19 Pick. 214; Sykes v. Sykes, 3 B. & C. 
541; Singleton v. Balton, 3 Doug. 293; Perry v. True- 
fitt, 6 Beav. 66; Braham v. Bustard, 1 Hur. & M. 447; 
Gilman v. Hunnewell, 122 Mass. 150; Croft v. Day, 7 
Bev. 84; Manufacturing Co. v. Trainer, 101 U, 8. 64; 
McAndrews v. Bassett; Taylor v. Taylor, 2 Eq. Rep. 
290; Amoskeag Man. Co. v. Spear, 2 Sand. 8. C. 599; 
Dixon Crucible Co. v. Guggenhiem, 2 Brew. 335; 
Clark v. Clark, 25 Barb. 76; Brooklyn White Lead Co. 
v. Masury, id. 416; Coats v. Holbrook, 2 Sand. Ch. 
504; Taylor v. Carpenter, id. 613. Avery v. Meikle. 
Opinion by Hargis, C. J. 

[Decided March 27, 1883.] 

WILL—CONSTRUCTION OF — VALIDITY DEPENDENT 
ON CONDITION.—A will read thus: “ Being in the full 
possession of all my mental faculties, but in feebie 
health, and about to start upon a long journey, and 
subject to the common casualties of others, I deem it 
prudent to provide for the disposition of my property 
in case I should not return.”’ Then followed the un- 
conditional disposition of testator’s property. Testa- 
tor took the journey and returned. Held, that the 
words, “in case I should not return,” did not consti- 
tute a condition upon which the will was dependent, 
and it was entitled to probate. Bradford's Adminis- 
trator v. Bradford. Opinion by Hargis, C. J. 
[Decided May 19, 1883.] 


—_——_—__>__—_——_ 


ILLINOIS SUPREME COURT ABSTRACT. 
MARCH 1883.* 


MUNICIPAL CORPORATION—CHARTER UNDER CON- 
TROL OF LEGISLATURE — MUNICIPAL OFFICE NOT 





*To appear in 106 Illinois Reports. 





VESTED RIGHT.—Municipal charters are subjected to 
repeal or amendment, at the pleasure of the legislative 
power granting them. The absolute and uncondi- 
tional repeal of a municipal charter abolishes all 
offices under it, and the substitution of another charter 
with inconsistent provisions, without any saving 
clause as to the rights of officers under the former 
charter, will have the same effect. There is no such 
thing asa vested right, in the strict sense of that 
term, in a municipal office, that places it above legis- 
lative control. The same power that creates such an 
office can abolish it. Crook v. People. Opinion by 
Scott, C. J. 


NEGLIGENCE—INJUKY CAUSING DEATH GIVES BUT 
ONE CAUSE OF AcTION.—Under the statute giving an 
action to the legal representative of a deceased person 
to recover damages in case the death of the intestate 
was caused by the wrongful act, neglect or default of 
another, the cause of action is the wrongful act, de- 
fault or neglect of the defendant causing the death, 
and not merely the death itself. Damages are recov- 
erable, not for the killing, but as was observed by 
Comstock, J., in Dibble v. New York and Erie R. Co., 
as quoted by him in his dissent in Whitford v. Pan- 
ama R. Co., 23 N. Y. 486, “ notwithstanding or in spite 
of the death which ensues. The statute recognizes 
but one cause of suit, and that is the wrong done, 
irrespective of its consequences.’’ And on this prin- 
ciple it has been held, if the injured person, in his 
life-time, releases his claim for damages, his represent- 
atives cannot maintain any action upon his subse- 
quent death resulting from the injury thus com- 
pounded. Shearm. & R. Leg. (2d ed.), § 901; Dibble 
v. New York and Erie R. Co., 25 Barb. 183; Reed v. 
Great E. R. Co., L. R., 3 Q. B. 555. An action brought 
by a party to recover damages for a personal injury 
caused by negligence on the part of the defendant, 
and for pain and suffering caused thereby, and for loss 
of time and capacity for earning a livelihood, and for 
nursing and medical attendance, where the injury 
complained of results in his subsequent death before 
judgment, does not survive to his personal representa- 
tive, but it will survive if his death is from some other 
and different cause. Holton v. Daly. Opinion by Schol- 
field, J. 


TAXATION—DEBTS OWING NON-RESIDENT NOT TAX- 
ABLE.—A non-resideut creditor having debts due him 
from residents of the State, not put into the hands of 
an agent here, is not liable to taxation in this State. 
Such credits follow his person, leaving nothing here 
to which jurisdiction can attach, it being the credits, 
not the debts, which are taxable. This is well settled 
by adjudicated cases. See Tappan v. Merchants’ Nat. 
Bank, 19 Wall. 499; State Tax on Foreign Bonds, 15 id. 
317; Hoyt v. Commissioner of Taxes, 23 N. Y. 240. 
And this must be peculiarly so in the case of negoti- 
able instruments. They are the subject of larceny, 
and their indérsement transfers the “credits” of 
which they are evidence. They are regarded as prop- 
erty, and of course this must be property having its 
situs where they are lawfully held. People v. Trustees 
of Ogdensburgh, 48 N. Y. 390. Goldgart v. People of 
illinois. Opinion by Scholfield, J. 


‘TENANCY IN COMMON—CO-TENANT PURCHASING OUT- 
STANDING TITLE.—One co-tenant cannot take advant- 
age of any defect in the common title by purchasing 
an outstanding title or incumbrance, and asserting it 
against hiscompanions in interest; but in such case 
the purchase is, notwithstanding the design of the 
purchaser to the contrary, for the common benefit of 
all the co-tenants. The objection has sometimes been 
urged that this doctrine only applies where there is an 
equality of interest or estate, but in Rothwell v. 
Dewees, 2 Black, 613, the Supreme Court of the'United 
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States held that objection untevable; and in Bracken 
y. Cooper, 80 Ill. 229, this court followed the rul- 
ing in Rothwell v. Dewees, observing: ‘We do not 
find sufficient authority or reason to induce us to 
adopt the qualification of the doctrine, as applied to 
tenants in common, that theirinterest should accrue 
under the same instrument or act of the law. We re- 
gard the rule as founded upon the duty which the 
connection of the parties as claimants of a common 
subject creates, aud not as dependent upon the acci- 
dental circumstances whether the relationship of 
the parties be constituted by the same instrument or 
act of the parties or of the law, or not.’’ Montague v. 
Selb. Opinion by Scholfield, J. 





RHODE ISLAND SUPREME COURT 
ABSTRACT.* 

MARRIAGE—WIFE MAY ACQUIRE TITLE TO AND EN- 
FORCE NOTE AGAINST HUSBAND—MORTGAGE.—A_ wife 
may acquire by purchase or gift from a third person 
the note of her husband, and may enforce payment 
thereof as such third person might have done. Suit 
if needful may be brought by her in _ equity 
by her next friend, or at law by her statu- 
tory trustee. A. made certain mortgages, and on pay- 
ing them had them transferred to his wife’s mother, 
the consideration of the transfer being A.’s indebted- 
ness to his mother-in-law; she transferred them to 
A.’s wife as a gift. A. subsequently made another 
mortgage of the same property to athird person and 
afterward died. Held, that the mortgages held by 
A.’s widow were a valid lien on the mortgaged prop- 
erty, and took precedence of the subsequent mortgage 
made by A. It was held in Steadman v. Wilbur, 7 R. 
I. 481, that a married woman might purchase the 
property of her husband, paying for it out of her sep- 
arate estate, might loan him money from her separate 
estate, and had the same right to expect and receive 
security and payment as any other creditor. The 
same principle was recognized in Hodges v. Hodges, 9 
R. I. 32, in which it was held, that if husband and 
wife treat each other as lender and borrower, the con- 
tract of loan carries with it its usual incident of inter- 
est, and that the wife is entitled to be credited in an 
account between her and her husband, with the pro- 
ceeds of the sale of her property, although they have 
been applied to defray family expenses with her con- 
sent and approval. Similar decisions have been made 
in other States. Thus in Randall v. Lunt, 51 Me. 246, 
it was held that a husband, though insolvent, might 
convey real estate to his wife in payment of a note 
which he had given her for money loaned, if there 
was no intent to defraud or delay creditors; and in 
Bean v. Boothby, 57 Me. 295, 302, it was held that the 
assignment to the wife of a mortgage given by the 
husband did not discharge the mortgage, and that the 
mortgage, and the debt secured by it, were property, 
which she had the same right to purchase and hold as 
any other. So also in Power v. Lester, 23 N. Y. 527, it 
was held that the marriage of a female mortgagee 
with the mortgagor, after the act for the protection of 
the rights of married women, did not extinguish her 
right of action upon the mortgage. Franklin Savings 
Bank v. Greene. Opinion by Matteson, J. 

[Decided Feb. 18, 1882.] 


PLEDGE—FORECLOSURE—FRAUD.—A party, whether 
plaintiff or defendant, at law or in equity, who can 
make out his case without introducing into it a fraud 
in which his opponent and himself participated, will 
obtain relief in spite of any effort on the part of such 
opponent by plea or offer of proof to set up such fraud. 


Ona bill in equity to foreclose a pledge, the respond- 
ent submitted to the court, for allowance, issues to the 
jury whether the pledge was not given with intent to 
defraud the respondent’s creditors. Held, that the 
issues should not be allowed. Ina case where specific 
performance of au executory contract was prayed in 
equity, the contract being under seal, and a considera- 
tion therefore imported, and not necessary to be 
proved, Lord Eldon granted the relief prayed, and in 
disposing of a claim by the respondent to prove that 
the contract was made by himself and the complain- 
ant in fraud of creditors, used this lauguage: ‘The 
question * * * is, whether all the parties having 
agreed with a fraudulent purpose * * * acourt of 
equity will, at the instance of those who with a fraudu- 
lent view made it an absolute instrument, correct it 
and make it a mere mortgage security. That I donot 
conceive was ever done upon such grounds; and 
therefore I think this decree right.” Baldwin v. 
Cawthore, 19 Ves. Jun. 166, 169. On the precise point 
here raised as to the foreclosure of a pledge, there are 
but few adjudicated cases. Against the right to re- 
cover may be cited Miller v. Marckle, 21 Ill. 152; 
Westfall v. Jones, 23 Barb. 9; and the dictum, con- 
fessedly based on the reasoning of a dissenting opin- 
ionin a former case, in Jones v. Comer, 5 Leigh, 350. 
In support of the opposite view may be cited Stewart 
v. Iglehart, 7 Gill & J. 132; Killinger v. Reidenhauer, 
6 Serg. & R. 531; and the dictum of Chief Justice Shaw 
in Wearse v. Peirce, 24 Pick. 141. The better reason 
is with the last named cases. Chafee v. Sprague Manf. 
Co. Opinion by Carpenter, J. 

(Decided May 12, 1883.] 


i 


SUPREME COURT 
JANUARY TERM, 1883.* 
CORPORATION—PREFERRED STOCK—STOCKHOLDERS 
NOT CREDITORS—RAILROAD—MORTGAGE—ESTOPPEL— 
CONSIDERATION.—(1) Two mortgages resting on the R. 
& B. R. Co., it being operated by the trustees of 
the second mortgage bondholders, a suit pending to 
foreclose the first mortgage, and during the pending 
of this suit a charter having been obtained for the de- 
fendant company, in the interest of the second mort- 
gage bondholders, the defendant by corporate vote, 
under the authority of the charter, issued $4,300,000 of 
“preferred or guaranteed stock, commonly called pre- 
ferred guaranteed stock,’’ also, $2,500,000 of common 
stock, to liquidate the first mortgage bonds and other 
claims resting on the property. The charter provided 
that the said guaranteed stock should “ be entitled to 
receive dividends from the earnings and income of the 
corporation; ’”’ that it ‘shall pay and shall be liable to 
pay such dividends;”’ that ‘‘until declared, interest 
shall be added to each dividend ;”’ and that no dividend 
should be paid on the common stock “untila divi- 
dend is made on said preferred stock.’’ The defend- 
ant baving issued certificates of ‘scrip dividends” in 
“settlement of dividends’”’ on the said preferred stock, 
in an action of assumpsit to recover the amount of 
some of said certificates, held, that apreferred stock- 
holder is not a creditor; that a creditor’s lien is prior 
to the right of a stockholder; that a right to a divi- 
dend is not a debt; that dividends on preferred stock 
are payable only out of net earnings which are appli- 
cable to the payment of dividends; that a stockholder 
is not entitled to any dividend of the profits until all 
the debts are paid; that the stock and property of a 
corporation is a trust fund pledged for the payment of 
its debts; and that there is no right to declare a divi- 
dend until there is a fund from which it can properly 
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be made. The construction of similar provisions has 
not unfrequently been involved in causes in this coun- 
try and in England, and the struggle has been to gain 
for the preferred guaranteed stockholders the double 
advantage of a shareholder and creditor, but without 
success. The legislation in this State and elsewhere 
has been in accord with the idea developed in the re- 
ported cases, that the stock and property of a corpora- 
tion is atrust fund pledged for the payment of its 
debts, and the creditors’ right to payment and their 
lien is prior tothe right of every stockholder. In 
National Bank v. Douglass, 1 McCrary, 86, the court 
say, *“‘sacredly pledged," and quoting the language of 
Clifford, J., in Railroad Co. v. Howard, 7 Wall.’ 392, 
adds that “ stockholders are not entitled to any share 
of the capital stock nor any dividend of the profits 
until all the debts of the corporation are paid.”, To 
similar purport and equally strong is the language of 
Story, J., in Wood v. Dummer, 3 Mason, 308; and 
again in Mumma y. Potomac Co., 8 Pet. 286, and of 
Curtis, J., in Curran v. State, 15 How. 304. See also 
the numerous cases in defendant's brief on this point, 
It is now well established that dividends on preferred 
stock are payable only out of net earnings which are 
applicable tothe payment of dividends (Pierce Rail- 
roads, 125); and that such dividends are not payable 
absolutely and unconditionally as interest is, but only 
out of profits made by the company. The preference 
is limited to profits wheneverearned. Jones Railroad 
Sec., § 620; Field Corp., §121; Corry v. Railroad Co., 
29 Beavan, 263; McGregor v. Insuarance Co.,6 Stew. 
(N. J.) 181; St. John v. Erie R. Co., 10 Blatch. 271; 8. 
C., 22 Wall. 136; Lockhart v. Van Alstyne, 31 Mich.76; 
Taft v. Railroad Co.,8 R. I. 310. But the company 
having issued the certificates without objection by any 
stockholder or creditor, which certificates were con- 
vertible into the company’s bonds on demand or at 
the option of the holder, the company having con- 
verted all or nearly all of the certificates into bonds, 
except the plaintiff's, having ratified them, and never 
having denied their validity, and having so acted that 
it is estopped to deny their validity, general assumpsit 
will lie to recover the amount ofthe certificates, the 
company on demand having refused both to convert 
them into bonds or to pay them; and this is so 
although at the time the scrip dividends were issued 
the net earnings were insufficient to pay them, the 
current expenses, and the floating debt of the com- 
pany, said debt having been very largely reduced 
when this suit was brought, and it not appearing that 
the same treatment of the plaintiff's certificates with 
the others would have embarrassed the company. 
Having issued the certificates, ratified them, and all 
the other preferred stockholders having received the 
fruits thereof, the company itself cannot plead its‘own 
wrong in defense by showing that they were illegally 
issued, or that it had noauthority to exchange bonds 
for certificates, it not appearing that this was neces- 
sary to protect itself from embarrassment, or credi- 
tors from loss. In Stoddard v. Shetucket Foundry 
Co., 84 Conn. 542, it was held in an action against the 
corporation by astockholder, to recover a dividend 
declared by the directors, if all the other stockholders 
have received and retain their dividends, the corpora- 
tion cannot setup in defense, that the dividend has 
not been earned, and that its payment would with- 
draw a part of the capital. Kent v. Quicksilver Min- 
ing Co., 78 N. Y. 186. “If the power to make the 
coutract exists, an excess in some particulars is nota 
defense.” In Taylor v. Chichester & M. R. Co., L. R., 
2 Exch. 356, 378, Blackburn, J., says: “I think it 
very unfortunate that the same phrase of ultra vires 
has been used to express both an excess of authority 
as against the shareholders, and the doing of an act 
illegal as being malum prohibitum ; for the two things 





are substantially different; and I think the use of the 
same phrase for both has produced confusion.” It is 
ordinarily a matter of internal management, to be de- 
termiued by the company or the directors, when to 
declare dividends and the amount. This is subject to 
limitations, and equity will interfere either to en- 
force or restrain a dividend upon sufficient showing. 
Green’s Brice’s Ultra Vires, 2d Am. ed. 202. But equity 
even would not interfere with a dividend unless it ap- 
peared that somebody in particular was hurt or liable 
to be injured. It would not interfere afterall danger 
had passed, and for the sake of vindicating general 
principles. Stevens v. South Devon R. Co.,9 Hare, 
313; Browne v. Monmouthshire R. Co., 13 Beav. The 
plaintiff was a stockholder, and so affected by con- 
structive notice to acertain extent of the acts of the 
company and its officers, but in fact had no part in 
what was done; and hence stands in no such equal 
fault as to warrant a denial of remedy. (2) The certi- 
ficates ran to the holder, went on the market, were 
purchased by the plaintiff; and the defendant had 
always treated him as though an original holder, and 
the certificates as running to bearer. Held, that the 
plaintiff could sustain the action in hisown name; 
and that it was not a question of negotiability; but 
how the defendant had treated the certificates, ete. 
(3) All the issues of certificates were authorized by 
nearly, if not entirely,unanimous votes of the corpora- 
tion, followed by votes of the directors. They were 
issued from time to time from 1872 to 1875, inclusive. 
The company never denied but always recognized 
their validity by its corporate action, the repeated 
votes of its stockholders and directors, the represen- 
tations of its officers, authorized to issue them, and by 
the issuing of new bonds, even after the bringing of 
this suit, to take up the certificates. Held, that it was 
a ratification; and that the defenda:t was estopped 
from denying their validity. (4) The last two issues 
of certificates did not contain the convertibility clause; 
but they had always been converted into bonds 
the same as the earlier numbers, and the president of 
the defendant, the officer who had charge of convert- 
ing them, told the plaintiff, before he purchased, that 
they were convertible into bonds, and showed him the 
stockholders’ vote to that effect. Held, that they 
should be treated the same as the other certificates. 
The company cannot now deny the consideration in 
the certificates, having always treated them as though 
given in surrender of a dividend actually earned and 
warranted, and issued in settlement of dividends. 
Hayward v. Pilgrim Soc., 21 Pick. 276; Blake v. Peck, 
11 Vt. 483; Cross v. Richardson, 30 id. 641; Miller v. 
Emans, 19 N. Y. 384; Plank Road Co. v. Payne, 17 
Barb. 567. Chaffee v. Rutlund Railroad Co. Opinion 
by Rowell, J. 


ScHOOL DISTRICT — LIABILITY FORK TEACHER'S 
BOARD.—A school committee can make a legal con- 
tract,and thereby bind the district, for a teacher's 
board, although the district voted at the annual meet- 
ing that the teacher should ‘‘ board around in propore 
tion to the grand list.”’ The court do not apply the 
rule, that public officers cannot contract with them- 
selves to a school committee; but hold, that for board- 
ing the teacher, or furnishing supplies, etc., if there is 
no fraud, they can recover of the district, on a quan- 
tum meruit or valebat. Brown v. School District. 
Opinion by Taft, J. 

STATUTE OF FRAUDS—SALE OF REAL ESTATE.—The 
defendant having repudiated his verbal contract for 
the sale of his farm to the plaintiff. cannot invoke the 
aid of the statute of frauds to enable him to retain 
what he received of the plaintiff under it, and in part 
performance thereof. Hawley v. Moody, 24 Vt. 603. 
Gifford y. Willard. Opinion by Rowell, J. 
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KANSAS SUPREME COURT ABSTRACT. 
JANUARY TERM, 1883.* 


CHATTEL MORTGAGE — ON CROP—DESCRIPTION. — A 
mortgage on a growing crop described it as “the un- 
divided two-thirds of forty acres of growing wheat, 
being all the wheat in and growing on what is known 
as the Old John Wise farm, on Gilmore creek, in Mor- 
ris county, Kansas.’’ Held, that the description in 
the mortgage was sufficient, and that it was not abso- 
lutely necessary therein to designate in what manner 
the division of the growing wheat was to be made. 
Potts v. Newall, 22 Minn. 561; Jones Chattel Mort., §§ 
142, 143; Brown v. Holmes, 13 Kans. 492; Shaffer v. 
Pickrell, 22 id. 619; Howell v. Pugh, 27 id. 702. Sims 
y. Mead. Opinion by Horton, C. J. 


CIVIL DAMAGE LAW—EXEMPLARY DAMAGES ALLOW. 
ABLE, THOUGH ACT COMPLAINED OF MISDEMEANOR, 
AND PUNISHABLE.—Exemplary damuges held allowable 
in a civil damage case although the defendant was lia- 
ble to punishment for the act complained of asa mis- 
demeanor. In Indiana in an early case the court held 
that where the sale was illegal thus rendering the seller 
liable to a criminal prosecution, he could not be pun- 
ished with vindictive damagesin a civil action. Stru- 
ble v. Nodwift, 11 Ind. 65. But it has been since held 
that the action of 1873 of that State has expressly ab- 
rogated this rule. Schafer v. Smith, 4C. L. J. 272. In 
the latter case it was said: ‘“*‘ While it is admitted that 
the General Assembly, in the enactment of the act, 
intended to and did give aright of action to the per- 
son mentioned, for the recovery, not only of actual 
damages, but also of exemplary damages, it is urged 
that the General Assembly is prohibited by our Consti- 
tution from enacting such a law. We recognize the 
rule which ordimarily prevails, that where a given act 
is or may be ‘the subject of a criminal prosecution, 
and also of a civil action for damages in favor of the 
party thereby injured, exemplary damages will not be 
allowed in such action.’ The rule however, like most 
of the rules of civil practice, is a proper subject of 
legislative action, and the General Assembly may 
well provide in such a case, that the injured party 
may recover, not only actual damages, but also 
exemplary damages and the courts of the State 
will be bound to carry out and enforce such pro- 
vision. See also Franklin v. Schermerhorn, 8 Hun, 
112; Ganssly v. Perkins, 80 Mich. 492; Hackett v. 
Smelsley, 77 Ill. 109; Meidel v. Anthis, 71 id. 241; 
Brannon v. Silvernail, 81 id. 434; Corcoran v. Harran, 
15 Cent. L. J. 29; Hackett v. Smels, 77 Ill. 109; Keller- 
man vy. Arnold, 74 id. 532; McEvoy v. Humphrey, 77 
id. 888. Jockers v. Borgman. Opinion by Horton, 
Cc. J. 

MUNICIPAL BONDS—ISSUED BY SCHOOL DISTRICT DE 
FACTO BINDING ON SUCCEEDING DISTRICT DE JURE.— 
Territory was by act of the Legislature detached from 
one county and added to another and a school djstrict 
formed by the authorities of the last-mentioned 
county, which district issued bonds, the proceeds of 
which were used in the erection of a school-house. 
Subsequently the legislative act was discovered to be 
unconstitutional and the territory was thereupon re-an- 
nexed to the first-named county, the authorities of 
which formed it into anew schooldistrict. Held, that 
while the school district issuing the bonds was not 
legally constituted, it was a district de facto and the 
bonds issued by it were binding upon its successor the 
new district. See Hildreth v. McIntire,19 Am. Dec. 
63; 1J. J. Marsh. 206; Wildman v. Anderson, 17 Kans. 
344; Voss v. School District, 18 id. 467; Krutz v. Paola 
Town Co., 20 id. 402; Pape v. Capital Bank, id. 440; 
Ex parte Strang, 21 Ohio St. 610; Laver v. Mc Glachlin, 


*To appear in 29 Kansas Reports, 











28 Wis. 364; Brown v. O’Connell, 4 Am. Rep. 89; 36 
Conn. 432; State v. Carroll, 9 Am. Rep. 428; 38 Conn. 
449; Thompson v. Abbott, 61 Mo, 176; Scaine v. Bell- 
ville, 39 N. J. L. (10 Vroom), 526; Broughton v. Pen- 
sacola, 93 U. S. 266; Town of Depere v. Town of Bel- 
levue, 31 Wis. 120; Morgan v. Beloit, 74 U. 8S. 6138; 
Beloit v. Morgan, id. 619; Von Hoffman v. City of 
Quincy, 71 U. 8. 535; Mills v. Gleason, 11 Wis. 470. 
School District v. Slate of Kansas. Opinion by Valen- 
tine, J. 





MICHIGAN SUPREME COURT ABSTRACT. 


JUNE, 1883. 


CONTRACT—OFFER TO MAKE NOT ONE—MUTUALITY.— 
The plaintiff bused his right to recover on this writing: 
‘* Alpena, Mich., December 5, 1879. We agree to sell 
Malcolm McDonald one million feet of Norway, in 
town 28 N., 8 E., on our lands along Alger Railroad; 
said Norway to be suitable for making square timber; 
and will make a coutract with him, giving him the 
right to go on said lands and cut and remove said tim- 
ber on payment for the same. The price of said Nor- 
way to be $1.50 per M. board measure, and said timber 
to be selected Norway. We do not guarantee any cer- 
tain amount of timber on said lands that Mc Donald 
will take, but do say there is one million feet of good 
Norway and more. Berwick, Comstock & Co.” Held, 
that plaintiff was not entitled to recover. This instru- 
ment was not acontract. It was simply an offer to 
make one, with astatement of the terms. There was 
no mutuality. It was the act alone of the defendants, 
and it was not supported by any duty or obligation of 
the plaintiff, or of any other person, or by any form of 
consideration whatever, and there was no averment of 
acceptance by the plaintiff. There is no appearance of 
a cause of action. Governor, etc. v. Petch, 28 Eng, 
Law & Eq. 470; Lees v. Whitcomb, 5 Bing. 34: Sykes 
v. Dixon, 9 Ad. & El. 693; James v. Williams, 5 Barn. 
& Ad. 1109; Tucker v. Woods, 12 Johns. 190; Quick 
v. Wheeler, 78 N. Y. 300. Me Donald v. Berwick. 
Opinion by Graves, C. J. 

MoORTGAGE—ABSOLUTE DEED AS—RIGHT OF MORT- 
GAGOR TO POSSESSION UNTIL DEFAULT.—Plaintiff held 
amortgage on defendant's land. The mortgage was 
surrendered and defendant executed an absolute deed 
of the premises, plaintiff giving back a contract per- 
nitting him to remain in possession of the land until 
default in payment and agreeing to reconvey the land 
on full payment. Held, that the deed and contract 
constituted a mortgage and defendant was entitled to 
the possession of the land until foreclosure. Peterson 
v. Clark, 15 Johns. 205; Odell v. Montross, 68 N. Y. 
499; Pardee v. Treat, 82 id. 885; Colwell v. Woods, 3 
Watts, 188; Reitenbaugh v. Ludwig, 31 Penn. St. 131; 
McLaughlin v. Shepherd, 32 Me. 143; Taylor v. Weld, 5 
Mass. 109; Nugent v. Riley, 1 Mete. 117: Crassen v. 
Swoveland, 22 Ind. 427; Steel v. Black, 3 Jones’ (N. 
C.) Eq. 427; Marshall v. Stewart, 17 Ohio, 357; Davis 
v. Hemenway, 27 Vt. 589; Graham v. Stevens, 34 id. 
166; Caruthers v. Hunt, 18 Lowa, 576; Scott v. Mewhir- 
ter, 49 id. 487; Howe v. Carpenter, 49 Wis. 697; Clark 
v. Finlow, 90 Ill. 245. Ferris v. Wilcox. Opinion by 
Cooley, J. 


MINING—SUPPORT OF SURFACE—EASEMENT—EJECT- 
MEN'T.—Ilt seems to be the general, and the better, doc. 
trine that a mere reservation of minerals, or such a 
reservation with the right of mining, must always 
respect surface rights of support, and will not, stand- 
ing alone, permit the surface to be destroyed without 
some additional statutory or contract authority, and 
that such statute or contract authority will be con- 
strued carefully to prevent the destruction of surface 


rights. Roberts vy. Haines, 6 El. & Bl, 643; Smart vy. 
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Morton, 5 id. 46; Harris v. Riding, 5 Mees. & W. 60; 
Humphries v. Brogden, 12 Q. B. 739; Jeffries v. . Wil- 
liams, 1 Eng. Law & Eq. 423; Hilton v. Granville, 5 
Q. B. 701; Smith v. Darby, L. R., 7 Q. B. 716; Hext v. 
Gill, L. R., 7 Ch. App. Cas. 699; Bell v. Wilson, 1 id. 
303. But it seems to be agreed that easements to do 
such acts as are reasonably necessary to get out the 
mineral and remove it from the mine may be granted 
or reserved so as to attach to the mining estate. Row- 
botham vy. Wilson, 36 Eng. Law & Eq. 236; S. C. on 
appeal, 8 H. L. 348; Rogers v. Taylor, 38 Eng. Law & 
Eq. 574; Smart v. Murton, 5 El. & Bl. 46; Harris v. 
Riding, 5 Mees. & W. 60; Cardigan v. Armitage, 2 
Barn. & C. 197; Aspden vy. Siddon, L. R.,10 Ch. ‘App. 
Cas. 394; Smith v. Darby, L. R.,7 Q. B. 716; Eadon 
v. Jeffcock, L. R., 7 Exch. 379. Under these and many 
other cases, ejectment will not lie for those parts of 
the land necessarily occupied by shafts or other min- 
ing excavations or erections made and used solely for 
mining purposes, and their use isin the nature of an 
easement which is appurtenant to the mine. Ericson 
v. Michigan Land & Iron Co. Opinion by Campbell, J. 


STATUTE OF FRAUDS—SURETYSHIP—-DEBT OF AN- 
OTHER—‘‘OTHER PERSON’ INCLUDES CORPORATION.— 
Under the provision of the statute of frauds that “ No 
action shail be brought to charge any person, upon or 
by reason of any favorable representation or assurance 
made concerning the character, conduct, credit, abil- 
ity, trade or dealings of any other person, unless such 
representation or assurance be made in writing and 
signed by the party to be charged thereby, or by some 
person thereunto by him lawfully authorized.”’ It is 
not necessary that the “‘ other person ’’ spoken of should 
be a natural person. An artificial person is equally 
within the meaning of the statute. Comp. Laws, 
subd. 12, §2; Devaux v. Steinkeller, 6 Bing. N. C. 84; 
Boyd v. Croydon R. Co., 4 id. 669; Me Kinney 
v. Whiting, 8 Allen, 207; Rust v. Bennett, 39 Mich. 
521; Pharmaceutical Soc. v. London, etc., Ass’n, 4 Q. 
B. Div. 313; People v. May, 27 Barb. 238; British Ins. 
Co. v. Comm’rs of Texas, 31 N. Y. 32; People v. Utica 
Ins. Co., 15 Johns. 381; People v. Rector, 23 N. Y. 44; 
2 Add. on Torts, $1179. Hence, if the representations are 
in such relation to the ‘* Condensed Oil Manufacturing 
Company” that the case would be governed by the 
statute if the company were a natural person, the fact 
of its being an artificial one will make no difference. 
Bush v. Sprague. Opinion by Graves, C. J. 


—_——_»——_——_ 


MASSACHUSETTS SUPREME uw UDICIAL 
COURT ABSTRACT. 
FEBRUARY , 1883. 

CARRIER—SEIZURE OF GOODS BY LEGAL PROCESS— 
STOPPAGE IN TRANSITU—CONVERSION.—The defendant 
a common carrier received goods of plaintiffs, and by 
its bill of lading agreed to transport them to Cincin- 
nati and to deliver them to the consignees. It did 
transport the goods safely to Cincinnati, where: they 
arrived on May 2, and were placed in the defendant's 
warehouse ready for delivery. On the next day, they 
were attached as the property of the consignees in a 
suit against them by an officer who took possession of 
them and retained them until May 7, when the suit 
having been settled, he delivered them to the con- 
signees. On the fourth of May, plaintiffs telegraphed 
to defendant’s agent in Boston to hold the goods. In 
an action for the conversion of the goods and also for 
negligence in delivering them, held that the defendant 
was not liable on either ground. The defendant is not 
liable on its contract of carriage, because it has per- 
formed it. It is not liable in trover for the conversion 
of the property, because the surrender of the posses- 





sion to an officer attaching it upon legal process against 
the consignees was not tortious on the part of the car- 
rier, so as to make it liable for converting it to its 
owners. Edwards v. White Line Transit Co., 104 
Mass. 159. It is not liable for negligence in delivery, 
for if the plaintiffs had any right of stoppage in transitu, 
and also might exercise this right while the goods 
were in the hands of the officer, they had no right to 
impose upon the defendant without its consent the 
active duty of notifying the officer or of taking any 
other steps to stop the goods in transitu. — French v. 
Star Union Transportation Co. Opinion by Morton, 
C. J. 


TRADE-MARK—WHEN PASSES TO AN ASSIGNEE FOR 
CREDITORS.—An assignment for creditors by a manu- 
facturer of a trade-mark which is not personal, but 
merely designates the place of manufacturing of goods, 
held to pass to the assignee. Whatever may be the 
law as to a trade-mark which is strictly personal, it is 
the settled law that the right to use a trade-mark in 
connection with the business in which it has been 
used is property which will be protected by the courts, 
and which may be sold and transferred. Emerson v. 
Bodger, 101 Mass. 82; Gilman v. Hunnewell, 122 id. 
139. In Sohier v. Johnson, 111 id. 238, the right to 
use such a trade-mark was recognized as property 
which would pass to an assignee as an incident, under 
a transfer of the business and good-will. Kid v. John- 
son, 100 U. 8. 617; Trade-mark carses, 100 id. 82. The 
same principle is recognized in the English law, and it 
has been held that under the bankrupt law a 
trade-mark passes to the assignee of the owner. 
Leather Cloth Co. v. American Cloth Co., 11 H. of L. 
523; Motley v. Downman, 3 Myl. & Cr. 1; Hudson v. 
Osborne, 39 L. J. (N. S.), Ch. 79. Warren v. Warren 
Thread Co. Opinion by Morton, C. J. 


WILL—REVIVAL OF FORMER BY CANCELLATION OF 
LATTER.—The cancellation of a will which was duly 
executed, and which contained a clause expressly re- 
voking former wills,has not the effect,as a matter of law, 
to revive a former will which has not been destroyed. In 
each instance it is to be regarded as a question of in- 
tention to be collected from all the circumstances of 
the case. This question has been much discussed, 
both in England and America; and it has been often 
said that the courts of common law and the ecclesiasti- 
cal courts in England were at variance upon it. See 1 
Williams’ Ex’rs (5th Am. ed.) 154, 156; Usticke v. 
Bawden, 2 Add. 116; Moore vy. Moore, 1 Phillim. 406; 
Wilson v. Wilson, 3 id. 543; Kirkcudbright v. Kirkcud- 
bright, 1 Hagg. Eccl. 325; Welch v. Phillips, 1 Moore 
P. C. 300; Powell on Des. (8d ed. 1827) 527, 528. Since 
the enactment of the Engiish statute of wills (1 Vict. 
ch. 26), the decisions in all the courts have been uni- 
form, that after the execution of a subsequent will, 
which contained an express revocation, or which by 
reason of inconsistent provisions amounted to an im- 
plied-revocation of a former will, such former will 
would not be revived by the cancellations or destruc- 
tions of the late one. Major v. Williams, 3 Curt. 432; 
Brown v. Brown, 8 E. & B. 876; Dickinson vy. Swot- 
man, 30 L. J. (N. 8.) 84; Wood v. Wood, L. R., 1 P. 
PD. 309. In the United States, there is a like discrep- 
ancy in the decisions in different States, though the 
clear preponderance seems to be in favor of a doctrine 
substantially like that established in the ecclesiastical 
courts. James v. Marvin, 3 Conn. 576; Simmons v- 
Simmons, 26 Barb. 68; Colvin v. Warford, 20 Md. 357; 
Harwell v. Lively, 30 Ga. 315; Bohanon vy. Walcot, 1 
How. (Miss.) 337; Scott v. Fink, 45 Mich. 241; Flintham 
v. Bradford, 10 Penn. St. 85; Taylor v. Taylor, 2N. & 
McC. 482; Randall v. Beatty, 31 N. J. Eq. 643. In 
various States of the Union, statutes have been én- 
acted substantially to the same effect as the English 
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statutes above cited, showing that wherever the sub- 
ject has been dealt with by legislation, it has been 
thought wiser and better to provide that an earlier 
will shall not be revived by the cancellation of a later 
one. Subsequent declarations of the testator are ad- 
missible in evidence for the purpose of showing what 


his intention was. /ickins v. Davis. Opinion by 
Allen, J. 
_—_e____——. 
CORRESPONDENCE. 


ENGLISH AND FRENCH LAWYERS COMPARED—CASE, 
LAW, AND CODES. 


Editor of the Albany Law Journal: 

In an article, published in the journal, which you 
edit (Sept. 15th), at page 210, the following is said: 

“The English blood moves slowly, the French blood 
quickly; the English lawyer looks backward, the 
French lawyer forward; the first impulse of the 
Englishman is to look for precedents, and that of the 
Frenchman for principles,”’ etc. 

In this State with a Code almost an exact transla- 
ticn from the Code Civile or Napoleon — where the 
attorney is obliged to read the French commentators; 
with the ‘law merchant ’’ governing — with no jury, 
anless specially prayed for in our State court, and 
then they, judges of the application of the law 
to the facts, the judge not being allowed to 
trench on the facts, with the common-law system of 
juries in the United States Court, some of my meagre 
observations on the French and English ‘legal mind’’ 
may not be unwelcome. The difference between the 
English and French jurists and lawyers can be simpli- 
fied by saying the former is “concrete” the latter 
‘“‘abstract.’’ Itis hardly necessary to track the cause 
of this. The student of common law knows that there 
is no common law except as applied. The law is the 
law ofagiven case—of certain facts. This, that, or 
another fuct allows the plaintiff to recover. This is 
technically known as case law — that is the law of an 
actual state of circumstances. There is the rule of 
stare decisis at common law. There is no such rule 
among the French. Because the Code has accom- 
plished what the desperation of common-law judges 
drove them to endeavor to accomplish by the rule of 
stare decisis. Codification was simply a means to an 
end. Stare decisis failed to accomplishit. Certainty 
in the law, fixed rules of conduct of right. Certainty 
in the meaning that as little is to be left to the judge’s 
notion of.right and wrong as possible. The peculiar 
system of practice in the French courts aided by the 
Code (generally a series of abstract principles) made 
the logic of the French lawyera keen and heartless 
logic. It was and stillis a logic of mind, a logic with- 
out feeling, that took no account of human passion 
and eradicated the governing principle of the logic of 
the Engiish lawyer-— common sense. 

aw to the French lawyer was and isa proposition 
from which logically deduced conclusions should be 
the judge’s decree. Law to the English lawyer (when 
statute law) was and still is an attempt to put rules for 
human conduct into words—a rule, but not a rule 
pure and simple, but a rule to be applied to human 
actions. “he English lawyer looks back because pre- 
cedent is the closest he can get to a Code. If the 
English lawyer had a Code he would not look back. I 
desire to illustrate this with Louisiana and Louisi- 
ana jurisprudence. No one who is at all familiar with 
the jurisprudence of this State will say that the 
Louisiana judge or lawyer isa precedent-loving in- 
dividual. No “case lawyer” can expect to succeed in 
this State. No lawyer who knows the law is this or 
that solely because it has been so held in such a case 
need have any hope of obtainiug avy prominence at 





the bar. And since the Englishman’s ‘ concrete’’ 
mind (practical) has assumed its prominence at the 
bar and on the bench—since law has come to be 
understood as intended to be applied to human affairs 
— you will not be surprised to know that the meta- 
physical and keen logic of the French jurist has lost 
ground considerably. Judge Spofford, in Johnson v. 
Bloodworth, 12 La. Ann. 701, in speaking of the 
French jurists, said: ‘* When jurists of a race so 
much addicted to theoretical speculation, and so little 
addicted to reverence for each others’ opinions draw a 
conclusion from the Code, in which they unanimously 
concur, we may perhaps set it down as an obvious 
truth.”’ 

This is not an exaggerated statement, nor is it an 
imaginative description. It isa common thing fora 
lawyer with a bad case to goto the French authori- 
ties. It isa well-known and recognized fact among the 
older members of the bar that the young lawyer just 
admitted makes very pretty and very ingenious points; 
he is very keen, but like those authors from whom he 
is fresh, his arguments lack the element of common 
sense. He overcomes this in time. 

In Ozaune v. Delile, 5 N. 8. 28-29, the Supreme Court 
declined to follow the French jurists, though the 
article of the French Code (Code Civile or Napoleon) 
was similar to ours. Why—for a practical reason; 
“because the textual provisions of our statutes 
must be interpreted by our former jurispru- 
dence.” And fora practical reason they declined to 
follow the French in Jung v. Doriocurt, 4 La. 175. In 
McDonough v. Gravier’s Curator, 9 id. 546, such a 
juristas Touillier did not affect the court except to 
admire his logic. 

The Englishman in Louisiana does not look back 
but he has still the enviable mental quality of under- 
standing that laws were made for men, and the logic 
of law is bad logic if it lack the element of ‘*common 
sense.’’ Benjamin’s great success here as well as in 
England was due partly,as the London Times has truth 
fully said,to the legal education he acquired at the Lou- 
isiana bar, but mostly tohis ‘‘common sense logic.” 
The Louisiana student of law does not dare to risk his 
future upon any thing but a mastery of principle. His 
Code and his jurisprudence forbid it. Lis Code com- 
ing from Roman, Spanish, and French law, with some 
important common-law principles grafted on it. His 
jurisprudence, the magnificent result of grafting 
French system on the Anglo-Saxon practical tempera- 
ment. The Louisiana lawyer if he hope for success 
must know common law, and common-law practice, 
including chancery and admiralty, Spanish law, 
Roman law, French law, because his own system 
comes from these four, and the necessities of his prac- 
tice in the United States courts require his familiar- 
ity with admiralty, chancery and common-law prac- 
tice. Louisiana presents an excellent field to the 
philosophical student. I have given the hints; I trust 
some abler pen will one day see the harvest here and 
gather it. ' 
Yours, etc., 

E. EVARISTE MOISE. 
NEw Or.EAnS, Sept. 19, 1883. 


—_———_——_—. 


COURT OF APPEALS DECISIONS. 


TT following decisions were handed down Tues- 
day, October 2, 1883. 

Judgment affirmed, except as to the direction to pay 
unto the United States Trust Company the four sums 
of $11,677.41 each, which should be modified by direct- 
ing that in view of such deposit the appellant may 
give to the plaintiff and to the defendants, Ellen 
Flagg, Charles Earle, administrator, eto., of Mary E, 
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Jardine, deceased, his bond for $77,677.47 each, pay- 
able at the death of Mrs. Mary E. Earle, without in- 
terest, secured by a mortgage or upincumbered real 
estate in the State of New York, of sufficient value to 
be approved by one of the judges of the Superior 
Court of the city of New York. If such bond is given, 
Mary E. Earle is required and ordered to join therein 
as one of the obligors. So much of judgment as di- 
rects the interest on said sums to be paid to Mrs. 
Mary E. Earle during her life-time, and as thus modi- 
fied the judgment is affirmed, without costs to either 
party in the court—Cornelia D. Earle, respondent, v. 
William Earle, impleaded, appellant. Judgment re- 
versed, new trial granted, costs to abide the event— 
Andrew J. Parker, appellant, v. James P. Connerstal, 
respondent.——A ppeal dismissed without costs— Rufus 
Hatch, respondent, v. Western Union Telegraph Com- 
pany, appellant.——Appeal dismissed without costs— 
Wiliam S. Williams, respondent, v. Western Union 
Telegraph Company, appellant.——Orders of Special 
and General Terms reversed and motion for manda- 
mus denied with costs and costs of this appeal—Peo- 
ple, ex rel. New York Medical College, etc., respondent, 
v. Alien Campbell, Comptroller, appellant.——Judg- 
ment reversed, new trial granted, costs to abide the 
evant—George Wadsworth, appellant, v. Louisa L. 
Lyon, respondent.—Judgment reversed, new trial 
granted, costs to abide the event—William Gaus and 
another, appellants, v. Herman Thieme, individually, 
etc., respondent.——Judgment reversed and new triul 
ordered, unless the plaintiff stipulate to reduce the 
judgment rendered on report of referee for damages 
to 3379.62, in which case the judgment is affirmed, the 
appellant to have costs of this appeal—Second National 
Bank of Oswego, respondent, v. Erastus P. Burt, ap- 
pellant.——Judgment reversed and new trial ordered, 
costs to abide the event—Thomas A. Davies, appellant, 
v. The Mayor, ete., of New York, respondent.——J udg- 
ment affirmed with costs—People, ex rel. Flannagan, v. 
The Police Board, ete ——Judgment of General Term 
reversed and judgment rendered on verdict affirmed 
with costs—Solomon Wile, appellant, v. John H. Wil- 
son, respondent.——Judgment reversed and new trial 
granted, costs to abide the event—Rowland N. Haz- 
ard et ano., respondents, v. John R. Caswell.et ano., 
appellants. ——Judgment affirmed with costs—Nathan 
E£. Simonds and another, appellant, v. The First Na- 
tional Bank, etc., et al., respondents.——Order of Gen- 
eral Term reversed and judgment rendered upon re- 
port of the referee affirmed with costs—Evansville Na- 
tional Bank, etc., of Indiana, respondent, v.. Adolph 
Kaufman and another, appellants.—Judgments of 
General Term and Board of Audit reversed, and judg- 
ment rendered in favor of the appellant for the 
amount of hisclaim, with costs—Andrew Kehu, ap- 
pellant, v. The State of New York, respondent.— 
Order affirmed und judgment absolute ordered against 
the defendants, with costs— Walter Langdon, respond- 
ent, v. The Mayor, ete., of New York et al., appellants. 
—Judgment same—Marion Langdon et al., respond- 
ents, v. The Mayor of New York et al.——Order af- 
firmed with costs—In re Estate of Brown.—Judgment 
affirmed with costs—7Zrus/ees of the Exempt Firemen’s 
Benevolent Fund, respondeuts, v. P. M. Roome, ap’Int. 
—-Judgment affirmed with costs—Hefred H. Griswold, 
appellant, v. Onondaga Savings Bank, respondeunt.— 
Judgment affirmed with costs—People, ex rel. Muller, 
appellant, v. Board of Assessors of Brooklyn, respond- 
ent.—Judgment reversed, new trial granted — Royal 
Baking Powder Company, respondent, v. George Her- 
rill et ul., appellants. ——Judgment affirmed with costs 
— John P. Harley, as administrator, appellant, v. 
United States Life Insurance Co., respondent. —— 
Judgment affirmed with costs—Alfred 7. Baxter, re- 
spondent, v. Franklin Bell, impleaded, etc., appellant. 





—Judgment affirmed— William H. Garner, respond- 
ent, v. Darius R. Mangam et al. appellant.—Judg- 
meut affirmed— Wm. C. Johnson, respondent, v. James 
S. Brooks, impleaded, etc., appellant.——Judgment 
affirmed—Eliza Jane Christy, respondent, v. Homeo. 
pathic Mutual Life Insurance Company, appellant.—— 
Judgment reversed and new trial granted — Joseph 
Candee, respondent, v. Charlotte Smith, executrix, ete., 
appellant.——Judgment affirmed—James D. Fish, re- 
ceiver, etc., appellant, v. Joseph Hayward, executor, 
respondent.——Judgment affirmed—James W. Green, 
and another, appellants, v. Delos Fry et. al., respond- 
ents.——Order affirmed without costs—IJn re Dearing 
to vacate assessment.——Order affirmed with costs— 
Charles H. Simpson and another, appellants, v. Charles 
A. St.John, respondent.——Appeal from order denying 
order to open sale dismissed with costs—George Winter, 
executor, etc., respondent, v. Margaret Eckert et al., 
appellants.——Order affirming referee’s report—Same 
v. Same.——Order affirmed with costs—Samuel Raynor 
et al., appellants, v. Pacific National Bank, respondent. 
——Order affirmed without costs—William 8S. Living- 
ston, Jr., et al., executors, v. Wm. Gordon and ano. 
——Order affirmed with costs—Emigrants Independent 
Savings Bank v. Catharine Roche et al. —— Order 
affirmed with costs—Jn re Hahn, an attorney.——Order 
affirmed with costs—Jn re N. Y. L. & W. #. B. Co. v. 
Wolfe.——Order affirmed with costs—Attoriey-General 
v. Continental Life Insurance Company, claim of Felt- 
well.— Appeal dismissed with costs against the ap- 
pellant—Attorney-General v. North America Life Jnsur- 
ance Company.— Affirmed with costs—Alfred Harris 
and another, respondents, v. B. D. Brown, appellant. 
——Appeal dismissed with costs—George G. Brooks, 
and another, appellants, v. Mexican National Construc- 
tion Company, respondent.——Appeal dismissed with 
costs—John Leonard, appellant, v. James Mulry, re- 
spondent.——Order affirmed with costs—Market Na- 
tional Bank of New York v. Pacific National Bank of 
Boston.——Opinion affirmed with costs—People e2 rel. 
Everett, v. Supervisors of Ulster Cownty.—Order of 
General Term dismissing petition of appellant reversed, 
and the matter remitted to the Special Term to ascer- 
tain how much of the total amount of assessment is 
for work between Riverside avenue, and to reduce the 
assessment accordingly, without costs—-/n re Bradley, 
to vacate.——Appeal dismissed, with costs — Jeremiah 
O' Neil, appellant, v. William H. Hoover, respondent. 
—Granted, without costs—/n re Goldenberg, to vacate 
for reargument.——Order of the General Term re- 
versed and judgment of the Special Term affirmed, 
with costs — Rufus Hatch, respondent, v. Western 
Union Telegraph Co., appellant.——Same judgment— 
William S. Williams v. The Same. 


—_—_—>___—_—. 


NOTES 


N the .ast number of Legai Bibliography we gave a 
table of the pronuzciation of names of English 
reporters. In accor@ance with a suggestion made to 
us by corresponderts in Nebraska, we give below the 
pronunciation of such American names of reporters 
and Jegal authozs as seem to be liable to mispronuncia- 
‘tion: — Angeil, Ain'jell; Bigelow, Big'el-o (g hard); 
Bispham, Bisp'ham; Bouvier, Boo-veer’'; Brevard, 
Bre-vard’; Cheves, Chev’ess; Coldwell, Cald-well’; 
Deady, Dee’dy; Denio, De-ny’o; Dessaussure, Des’- 
saus-sure ; Devereux, Dev'er-o; Dillon, Dil’'lon; Duvall, 
Du-vall’'; Ewell, Yew'el; Gill, Gilman, G hard; Gil- 
mer, Gilpin, G hard; Hening, Hen’ing; Houck, 
Howk; Houston, Hows’ton; Keyes, Kize; Lea, Lee; 
Leigh, Lee; Littell, Lit-tell’; McLean, Mac-lane’; 
Minot, My’nott; Rapalje, Rap‘al-jay; Schouler, 
Skool'er; Taney, Taw’ney; Wythe, With (th as in 
thong); Yeates, Yates. — Soule and Bugbee’s Legal 
Bibliography. 
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CURRENT TOPICS. 


M\HE New York Tribune of last Sunday made a 

great display of an article on ‘‘ Divorce and 
Marriage in New York, features and workings of an 
iniquitous system, how it is viewed by such eminent 
lawyers as Chief Justice Davis, F. N. Bangs, F. R. 
Coudert, H. B. Turner, D. M. Porter, B. F. Tracy.” 
The basis of the article is the assumption that 
divorces are increasing in an undue ratio in that 
city. The writer says: *‘ As many decrees of divorce 
have been entered in the offices of the three courts 
that have jurisdiction in such cases, during the last 
five years as in the preceding eight.” There is 
nothing very startling in that statement. The writer 
leaves entirely out of the question the rapid increase 
of population during the same period, The number 
of decrees in the years from 1870 is as follows: 1870. 
212; 1871, 194; 1872, 179; 1878, 189; 1874, 213; 
1875, 166; 1876, 147; 1877, 164; 1878, 145; 1879, 
223; 1880, 218; 1881, 253; 1882, 316. There has 
been a large increase since 1870, but the increase 
from 212 in 1870, and 213 in 1874, to 253 in 1881 
and 316 in 1882, is not so remarkable as it might 
seem, dissociated from the increase of population 
during the same period. Again, we suspect that 
by far the greater proportion of divorces of this 
State is granted in the city, and that taking the 
State as the basis the increase would not be found 
abnormal. The writer attributes the increase which 
he assumes to the effect of the decisions in Van- 
Voorhis v. Brintnall and Thorpe v. Thorpe, which, 
as he says, ‘‘ practically remove all restraint upon 
the subsequent marriage of persons against whom 
decrees of divorce have been granted for their acts 
of infidelity.” He argues, and most of the eminent 
gentlemen whose opinions he cites agree, that there 
ought to be a uniform law of divorce throughout 
the country by means of an amendment of the 
Federal Constitution. To this we fully assent. Healso 
argues that much of the increase of divorces is due to 
foul practice on the part of lawyers and lax scrutiny 
on the part of courts, and advocatesthe abolition of 
the referee system and the adoption of public exami- 
nations. We are decidedly opposed tothe adoption 
of public trials, and herein we agree with Mr. 
Coudert. Nor do we believe that there is any laxity 
on the part of the courts. As the inter-State law 
now stands, althougha man may commit adultery on 
purpose to get rid of his wife and to enable him to 
re-marry in another State, yet we cannot see how 
any court can look into his heart and adjudge upon 
his motives, and determine that his wife ought not 
to have a divorce because her husband means to re- 
marry in another State. But while we would make 
divorce as difficult as possible, we would totally 
abolish the restriction upon re-marriage. As we 
have said on former occasions, it is not good policy 


Vor. 28 — No. 15. 








to keep men unmarried because they have committed 
adultery. It does not lessen, but it certainly in- 
creases fornication and bastardy and the diseases 
and misery consequent upon promiscuous inter- 
course. Mr. Bangs and Mr. Turner seem to incline to 
this view, as they are reported by the Zribune. Mr. 
Bangs says: ‘‘ Whether that enactment should have 
been made in the statute originally is a question I 
have not considered. It does not better the remedy 
of the aggrieved party, and the tendency of legisla- 
tion is to have as few persons as possible laboring - 
under disabilities, It has been considered that the 
state of a hopeless debtor is a very forlorn one, and 
the law. provides for relieving him. A hopeless man 
in any respect, a man who can never hope to enjoy 
domestic life nor mercantile credit, is not only an 
object of pity but he soon becomes au incumbrance, 
fit only to die, and often wishing for no different 
destiny. A man beyond the reach of pardon scarcely 
exists; and public policy requires that no man shall 
be beyond the reach of pardon. An unfaithful 
husband may be said to be worthy of distrust; it 
might be said that the law ought to interfere to 
prevent women from putting confidence in him 
again. But had not women in that respect as well 
be left to the protection furnished by their own 
delicacy ? Does not the law undertake too much 
when it assumes to protect an individual against the 
ordinary vicissitudes of life ? Viewed in the light 
of a penalty and not as a security to women, the 
statutory provision seems a fearful penalty, un- 
pardonable and irremediable by any act of grace.” 
Mr. Turner says, in speaking of the prohibition: ‘I 
do not think it is altogether advisable. Ido not 
think that any unmarried man in the community 
should be prevented by law from marrying. What 
has to be guarded against however is the fact that 
a& man may commit adultery for the sake of having 
a divorce obtained against him and thus being made 
free to marry again. This however can be provided 
against by exercising the greatest care in granting 
decrees.” 


The eleventh annual conference of the Association 
for the Reform and Codification of the Law of 
Nations, held in Milan on the invitation of the 
Syndic, Count Belinzaghi, representing the municipal 
authorities, commenced September 11. The annual 
conferences, since the founding of the association at 
Brussels in 1874, have been held at Geneva, the 
Hague, Bremen, Antwerp, Frankfort-on-the-Main, 
London, Berne, Cologne, and last year at Liverpool. 
The subjects dealt with at these meetings may be 
classified under three heads. Subjects of discus- 
sion: 1. Questions of public international law, 
specially including the means by which war may 
most effectually be prevented and the scope of its 
operations be limited when it cannot be prevented. 
2. Questions involving a conflict of civil or criminal 
laws. 3. Questions of commercial and maritime 
law. On these questions the association affects to 
have no preconceived views, but it invites all per- 
sons, statesmen and merchants as well as jurists, of 
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whatever nationality and of any political opinions, 
freely to discuss them. It thus affords a common 
platform on which men of all countries and of all 
parties may meet to promote, if possible, the general, 
material and social well-being of mankind. The 
work of the conferences is chiefly deliberative, but 
this is supplemented by the action of special com- 
mittees which endeavor to reduce into practice the 
suggestions propounded at, and approved by, the 
general meetings. For example, in 1877, at the 
Antwerp Conference, the important subject of 
General Average was minutely discussed and a code 
drawn up expressing the rules, which it was con- 
sidered should regulate this question. This short 
code is now well known under the name of the York 
and Antwerp Rules, and has, through the efforts of 
the association, been adopted by a large majority of 
merchants, sliip-owners and insurers, all over the 
world. Again, at the meeting held last year at 
Liverpool a model bill of lading for universal use 
was settled in the same manner, and the special 
committee on Affreightment is at the present time 
engaged in endeavoring to obtain a general adoption 
of this instrument by the commercial world. 


Our Court of Appeals have decided the great 
Western Union Telegraph Company litigation in 
favor of the company. The decision is unanimous 
except that two of the judges, who hold stock of the 
company in trust, did not take part. The decision is 
almost universally regarded as right. Of course it 
does not suit the New York Times, and of course 
the Times attacks it with nasty insinuations and 
puerile suspicions. Among other absurdities the 
Times insinuates that the decision is impeachable 
because the two judges who did not participate sat in 
court part of the time of the argument! The truth 
is that the Zimes has become a ‘‘ crank ” on the 
subject of the judiciary, and is in danger of losing 
its influence among sober men. We are disposed 
to credit the Zimes with honesty, but it is frequently 
very foolish, and has been spoiled by its old and 
well-earned reputation as a reformer in legal 
matters, 





In a speech of welcome to Lord Coleridge at 
Buffalo, Mr. Sherman §. Rogers quoted the verse. 
‘*The shallow murmur, but the [deep are dumb,” 
and was understood by his lordship and some others 
to attribute it to “‘an ex-United States Senator,”’ 
meaning Mr. Conkling. Mr. Conkling had quoted 
the verse in one of his speeches, but we do not 
suppose that Mr. Rogers or anybody else imagined 
it to be original with him. We confess we did not 
know who the author was, but Lord Coleridge on 
the spur of the moment correctly assigned it to Sir 
Walter Raleigh, giving the preceding line which 
belongs to it. The poemis ‘The Silent Lover,” 
and runs as follows: 


** Passions are likened best to floods and streams, 
The shallow murmur, but the deep are dumb; 

So when affection yields discourse, it seems 

The bottom is but shallow whence they come; 
They that are rich in words must needs discover 
They are poor in that which makes a lover.” 





Herrick also wrote: 


“Deep waters noysless are; and this we know, 
That chiding streams betray small depth below.” 


But after all this is no more than ‘‘ Still waters 
run deep.” In aspeech at St. Louis, Lord Coleridge 
said: ‘A great poet, the greatest, in my humble 
judgment, who has lived since Milton, has said that 


* Liberty is a gift that never can be given 
By all the powers of earth and heaven.”’’ 


This sounds like Dryden, but we should not agree 
with his lordship if he calls Dryden the greatest 
poet since Milton, Can any of our readers name the 
author ? 


The New Jersey Law Journal says: ‘‘ The Lord 
Chief Justice of England, if he is studying American 
grammar, will preserve the following notice which 
appeared last month in an Ohiolaw magazine. The 
writer was evidently dazed bythe number of the 
titles of the Lord Chief Justice and has put the 
Chief Justice himself in the plural. He says: ‘The 
Right Honorable John Duke, Lord Coleridge, Lord 
Chief Justice of England since 1880, formerly Chief 
Justice of the Common Pleas Division, accompanied 
by eminent gentlemen of the bench and bar of 
England, are visiting this country and will be in 
Columbus early in October. Arrangements will of 
course be made to properly receive them.’” Quite in 
harmony with this attributed plurality of his lord- 
ship was the statement charged to us in our editorial 
letter from Buffalo, ante, 259, by the depraved prin- 
ter, that we should welcome Mr. Gilbert Coleridge 
to this country ‘‘ for his fathers’ sake.” 





NOTES OF CASES. 





T Special Term of the Superior Court of New 
York city, it has been held by Judge O’Gorman, 
although not necessary to the decision, that preg- 
nancy of a woman, at the time of her marriage, by 
another than her husband, he being ignorant of the 
fact and not cohabiting with her after discovery 
thereof, and she not being guilty of any artifice or 
active fraud, is not such fraud as will avoid the 
marriage. The parties were married March 3, 1883, 
and the child was born April 5, 1883, and the court 
held, in spite of the plaintiff's testimony to the 
contrary, that he must have known of the preguancy, 
and by cohabiting with that knowledge waived his 
right of avoiding the marriage. But the judge 
continues: ‘‘All that appears is that she did not, 
before her marriage, voluntarily disclose the fact of 
her pregnancy to the plaintiff, but kept silent and 
left him in ignorance on the subject; and the ques- 
tion here is, whether her mere silence constitutes 
fraud entitling the plaintiff to a decree annulling 
the marriage. In other words, is a woman asked 
in marriage bound, by any duty known to the law, 
to inform her intended husband of the fact of her 
pregnancy by a man other than him; and is her 
silence on the subject, whereby he is left in ignor- 
ance of her pregnancy, fraud? I have not found 
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authoritative decisions of the courts of this State 
throwing light on this question. As tothe decisions 
in other States cited by the learned referee, viz. :— 
Baker v. Baker, 13 Cal. 93; Reynolds v. Reynolds, 85 
Mass. 605, 609; Carris v. Carris, 24 N. J. Eq. 134; 
Morris v. Morris, Wright, 630; Ritter v. Ritter, 5 
Black, 84— although they are entitléd to great 
respect, it will be found, I think, on close examina- 
tion, that in all of them, except the first-named case 
(Baker v. Baker), there was either evidence of some 
direct affirmative act, or device, or artifice, on the 
part of the woman or her friends, for the purpose of 
concealing her pregnancy, and by which act the 
man was misled; or that the peculiar statute under 
which the action was brought vested a. large 
discretion in the court, which was not open to 
review, or that for some other cause they differed in 
material respects from the case at bar, * * * 
There is no doubt but that all contracts, not only 
executory but executed, can be set aside and an- 
nulled for fraud in case either party has been in- 
duced to enter into the contract by reason of 
intentional misrepresentation by or on behalf of 
the other party of any fact which forms the basis or 
essential ingredient in the contract and its moving 
cause, without which the party so deceived would 
not have entered into the contract. A contract so 
influenced lacks the free and intelligent consent 
essential to a contract, and the party thus misled 
and deceived can have the aid of a court of equity 
to declare it void, and set it aside and relieve him 
of liability thereunder. Neither does it seem to be 
always necessary in such cases, that the consent of 
the party so deceived should have been procured by 
means of direct artifice or by expressed misrepresen- 
tation and falsehood as to an essential fact, or by 
any positive and overt act tending to deceive. Story 
Kq. Jur., §§ 147, 187, 207; Dambman v. Schulting, 75 
N. Y. 62. It is held that where there is conceal- 
ment of a fact essential to the contract, as to which 
fact only one of the contracting parties could have 
accurate ‘knowledge, and as to which the other 
party could not by reasonable diligence inform him- 
self, such concealment amounts to a fraud which 
would justify a court in annulling the contract. 
Story Eq. Jur., §§ 147 to 152. Chancellor Kent lays 
it down as a general rule that each party is bound 
in every case to communicate to the other his 
knowledge of material facts, provided he knows 
the other to be ignorant of them, and they be not 
open and naked, or equally within the reach of his 
observation. 2 Kent Com. 482; Story Eq. Jur., § 207. 
This doctrine, however, is regarded as too broad, 
and is subjected to the qualification that the party 
in possession of the essential facts must be under 
special legal obligation, by confidence reposed or 
otherwise, to communicate them truly and fairly. 
Beach v. Sheldon, 14 Barb. 72. What then are the 
“essentialia”—the facts vitally affecting the 
validity of the contract of marriage? Ante-nuptijal 
incontinence of the woman, no matter how flagrant, 
if it do not result in pregnancy, is not a fact touch- 
ing the essence of the contract and affording ground 





for declaring a consummated marriage void. Rey- 
nolds v. Reynolds, 3 Allen, 605, 607 608. Neither is 
impotence, unless it be incurable, cause for declar- 
ing the contract void (Bish. Marr. and Div. §§ 179, 
183), and sterility, if the marriage has been con- 
summated, has been held not to be ground for de- 
claring the contract void. The fact of the woman’s 
pregnancy however at the time of the marriage has 
been held to be a fact so material and essential, that 
misrepresentation on the subject, whereby the man 
contracting marriage was misled, is fraud justifying 
a court in declaring the contract void. Reynolds v. 
Reynolds, 3 Allen, 605. In Baker v. Baker, 13 Cal. 
93, the learned court went one step further, and 
held that mere silence on the part of the woman as 
to the fact that she was pregnant at the time of the 
marriage was an implied misrepresentation consti- 
tuting fraud,on account of which the contract should 
be annulled. Such a decision would have been, no 
doubt, in full accord with the rule laid down by 
Judge Kent, as above set forth, provided the fact 
thus concealed had been of the essence of the con- 
tract and the defendant had been, by reason of 
trust and confidence reposed in her, under a special 
legal obligation to disclose the fact of her pregnancy. 
I shall be happy to hear argument on this question 
whenever an occasion for such argument may arise; 
but at present I am inclined to the opinion 
that the pregnancy of the woman at the time 
ofthe marriage in cases where the marriage had 
been consummated in execution of the contract, 
is not a fact going to the essence of the contract or 
defeating its essential purposes; that such pregnancy 
is not a permanent disability preventing the perform- 
ance of marital duties; that the woman is under 
no special legal obligation to disclose the fact, and 
unless the man is misled and deceived on the sub- 
ject by some device, artifice, misrepresentation or 
act of concealment as to the woman’s condition, no 
fraud can be imputed to her whereby his consent to 
the contract has been obtained which would justify 
a court in declaring the contract void on that ac- 
count.” See ante, 64. We think that the judge 
is clearly wrong in his legal proposition. 


In Randolph v. Simon, 29 Kans. 406, it was held 
that where an undertaking for prison bounds is 
given, and the judgment debtor continues to reside 
within the limits of the county, and is endeavoring 
in good faith to comply with every letter of the 
undertaking, but ignorantly and through mis- 
apprehension from wrong information as to the exact 
location of the county line, steps for a few minutes 
a few feet outside the boundaries of the county, and 
upon being correctly informed as to the county line, 
immediately steps back across such line, such slight 
temporary and unintentional overstepping of the 
county line cannot be adjudged such a breach of 
undertaking as to render his sureties liable for the 
debt. The court citing Burroughs v. Lowder, 8 Mass. 
373; Reed v. Fullom, 2 Pick. 158; Trullv. Wheeler, 
19 id, 240; Farley v. Randall, 22 id. 146; Illsey v. 
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Jewett, 3 Metc. 439; Bissell v. Kip, 5 Johns. 89, 
said: ‘‘ We have examined these authorities, and 
think they sustain the claim of defendants in error. 
They lay down the proposition, that any overstepping 
of the prison limits, no matter how minute or 
unintentional, constitutes a breach of the under- 
taking which renders the sureties liable for the 
amount of the debt. This was in harmony with 
the general course of ruling at the common law, 
which laid great stress on minuteness, exactness, and 
form; and which by its subordination to matters of 
form and technicality, compelled the growth and 
development of the codrdinate and beneficial system 
of equity, whose cardinal doctrine is to regard sub- 
stance rather than form. To-day the two systems 
are blended. The healthful principles of equity 
permeate all the rules and proceedings of law, and 
courts of justice in administering the rights of 
parties look beyond the form and the letter to the 
substance and spirit. Tried by these healthier rules 
of interpretation, what is the intent and purpose of 
a debtor’s undertaking, like the one in question ? 
The procedure assimilates that of the old equity 
proceeding of ne exeat. The purpose is to keep the 
debtor within the jurisdiction of the court, so that 
the proceeds of his labor may be reached by the 
process of the court and subjected to the payment 
of the debt. It is not intended asa trap to catch 
the sureties, and to transfer to them the burden of 
the debtor’s obligation. It means that the debtor 
shall stay within the limits of the county; that while 
he has freedom to pursue his ordinary business, he 
shall yet be within reach of the process of the court, 
so that the proceeds of his labor, and the profits of 
his business, may be reached by like process for the 
payment of his debt. Now in the case at bar, the 
debtor was striving to obey the stipulations of the 
undertaking. He was intending to live up to its 
terms. Before going to the springs he made inquiry, 
and was informed that they were within the limits 
of Sumner county. He was acting in the utmost 
good faith, intending to remain within the jurisdic- 
tion of the court, and to keep within the very letter 
of his undertaking. As soon as he found the mis- 
take, he returned within the limits of his county. 
And notwithstanding the stringency of the old 
ruling, we think his momentary, slight, and un- 
intentional overstepping the bounds of the county 
cannot be adjudged such a violation of the conditions 
of his undertaking as will render the sureties liable 
for his debt. We do not doubt that if the debtor 
intentionally passed beyond the county lines for 
ever so short a distance, or ever so few moments, or 
if he went beyond them carelessly, without inquiry, 
and in utter indifference to the obligations of the 
undertaking, it would have to be adjudged a breach. 
But nothing of that kind appears in this case 
* * * We find in the later adjudication no 
decision upon a question like this. The old idea of 
the law, that the debtor is a criminal, has long since 
passed away. It is simply a memory, a tradition 
and a fossil.” 





THE PRESUMPTION OF CONTINUANCE. 


Ruel. fossession of either realty or personalty (a), 
non-possession or loss (b), debts (c), and other conditions 
of property or things (d), once presumed to exist, are 
presumed to continue until the contrary is shown. 

ILLUSTRATIONS. 
(A.) 

1. It is proved that at a given time B. was seised of 
certain land. The presumption is that such seisure 
continues and the burden is on him who alleges such 
disseisin.(1) 

2. Certain land is devised to executors with power 
tosell. If no conveyance from them is shown, the 
presumption is that they did not execute the power.(2) 

Where a person is proved to be the owner of personal 
property with the present right of possession, the pre- 
sumption is that he continues to be owner with the 
right of possession, until there is evidence that he has 
parted with that ownership or right of possession, 
and the mere fact that the property is in the possession 
of another, with his consent, does not raise a legal pre- 
sumption of change of title so as to shift the burden of 
proof upon the original owner to show that he retains 
his right of property and his right of possession thers- 
on.(3) 

Whenever the possession of one person is once shown 
to have been in subordination to the title of another, 
it will not be adjudged afterward adverse to such 
title, without clear and positive proof of its having 
distinctly become so; for every presumption is in 
favor of the profession continuing in the same sub- 
ordination to the title.(4) 

(B.) 

1. It is proved that a promissory note was given for 
consideration on November 2, 1848. In an action 
brought in 1854,the note is not produced, on the ground 
that it is missing and cannot be found after diligent 
search. Secondary evidence of the note may be given, 
for the presumption is that it still exists unpaid.(5) 

2. In an action of replevin, it is proved that a tenant 
was evicted from his possession. The presumption 
is that he continues out of possession.(6) 

3. The question is the admissibility of secondary evi- 
dence of adocument. It is proved that two years ago 
diligent search was made for the document, but it 
could not be found. The presumption is that it is still 
lost, and secondary evidence is admissible.(7) 

A note once proved to have existed, it was said in 
case 1, is presumed to exist still, unless payment be 
shown or other circumstances from which a stronger 
counter presumption arises. It is not necessary for 
the creditor to prove that the debt is not paid or dis- 
charged. The burden of showing that itis rests on him 
who alleges it. And when diligent search has been 
made, unsuccessfully, by the person in whose hands 
the law presumes it to be, it is in judgment of law a 
lost paper, and secondary evidence is admissible of its 
contents.” 

(C.) 

1. A statute authorizes the issuance of an attach- 

ment upon the filing of an affidavit showing the ex- 


(1) Brown v. King, 5 Mete. 173 (1842); Sullivan v. Goldman, 
19 La. Ann. 12 (1867); Leport v. Todd, 32 N. J. L. 128 (1866); 
Currier v. Gale, 9 Allen, 522 (1865); Rhone v. Gale, 12 Minn. 54 
(1866); Gray v. Finch, 23 Conn. 513; Winkley v. Kaime, 32 N. 
H. 268 (1855); Pickett v. Packham, L. R., 4 Ch. App. 190 
(1868), 

(2) Jackson y. Potter, 4 Wend. 672 (1830). 

(3) Wells, C. J., in Magee v. Scott, 9 Cush. 148 (1851). 

. (4) Hood v. Hood, 2 Grant’s Cas. 229 (1858). 

(5) Bell v. Young, 1 Grant’s Cas. 175 (1854). 

(6) Saunders v. Springsteen, 4 Wend, 429 (1830). 

(7) Poe v. Dorrah, 20 Ala. 289 (1852). 
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istence of the debt, etc., at the time of the application. 
An affidavit is made on October 5th, showing a debt, 
etc., on that day, but is not filed till October 16th, 
when the attachment is applied for. The presumption is 
that the debt was unpaid on the 16th, and the attach- 
ment is properly issued.(8) 

2. A debt was due from A. to B., in January, 1866. 
In November, 1865, A. admitted the debt, and in 1867, 
B. brought suit forit. The presumption is that the 
debt was still due.(9) 

8. To prove a debt against a bankrupt, an entry in 
his books some months before the bankruptcy showing 
that he was indebted to the claimant in a certain sum 
is proved. The presumption is that the debt still con- 
tinues.(10) 

In case 1 it was said: ‘“‘ The affidavit having shown 
the debt to be existing and past due on the 5th of 
October, the legal presumption would follow that it 
remained due on the 16th of October. If [a debt 
was shown to exist, but not due, after the day of its 
falling due, there might perhaps arise a legal presump- 
tion that the debtor had complied with his contract 
and paid as per agreement. But when it is once es- 
tablished that there has been a breach of contract, and 
the debtor has failed to pay at the right time, we are 
induced to think there is a fair legal presumption 
arising that the debt contimues due and unpaid until 
something is shown to the contrary, or there is such 
lapse of time as to raise a contrary presumption.” 

In case 2 it was argued that the presumption was 
that the debt was paid when it became due. But the 
court said: “‘ The fact that the debt had not become 
payable at the time the defendant admitted its exist- 
ences does not take the case out of the general rule. 
Payment being an affirmative fact to be done or per- 
formed by the defendant was for the defendant to 
prove.” 

The payment of adebt is evidenced by areceipt under 
seal—which is conclusive, making an estoppel—or a 
simple receipt which is prima facie evidence and re- 
buts the presumption of the continuance of the debt. 
Other circumstances which render the payment proba- 
ble may also rebut the presumption—as for example, 
the settlement of accounts between the parties subse- 
quent to the accruing of the debt, in which settlement 
no mention of the debt is made, (10'¢) or areceipt for 
subsequent debts.(11) 

(D.) 

1. Goods were delivered in a good condition to A., a 
carrier, who delivered them at the end of his route to 
B., another carrier. At the end of B.’s route they 
were discovered to be damaged. In an action against 
B., held, that the presumption was that he received 
them in good condition and the burden was on him to 
show that he did not.(12) 

2. A vessel was proved to be seaworthy (as to chains, 
cables, etc.) when she left port in June, 1835. On 
December 15th she was wrecked, and arrived in port 
December 24th without sufficient cables, ete. The 
presumption is that she was sufficiently equipped on 
December 15th.(13) 

3. A guest sued an innkeeper for theloss of packages 
containing money and securities of great value, which 
he had given, sealed in an envelope, to his clerk, to be 
deposited in the safe. The innkeeper denies that the 
envelope contained that amount of money. It is 
proved that shortly before that time the guest was 





(8) O'Neil v. New York, etc., Mining Co., 3 Nev. 141 (1867). 
(9) Farr v. Payne, 50 Vt. 615 (1868). 

(10) Jackson v. Irvin, 2 Camp. 48 (1809). 

(104%) Coisell v. Budd, 1 Camp. 27. 

(11) Best Ev., § 406. 

(12) Smith v. New York Central R. Co., 43 Barb. 225 (1864). 
(18) Martin v. Fishing Ins. Co., 20 Pick. 389 (1838). 





seen with this money in his possession. Held, that 
the presumption was that the guest had such money 
at the time he alleged he had given it to the clerk. (14) 

4. It is shown that adecree in chancery was rendered 
at acertain time. There is no evidence that it has 
been reversed or annulled. The presumption is that 
it is still in force.(15) 

5. The question was whether a certain custom ex- 
isted in the year 1840. The jury found that the custom 
existed in 1689, without more. Held, that the pre- 
sumption was that the custom existed in 1840.(16) 

“The property, ‘ it was said in case 1,’ was placed in 
the hands of the Western Railroad Company in good 
order and condition, and until the contrary is shown 
must be presumed to have continued in that condition 
while in the possession of that company. It was de- 
livered by the defendant, after being transported over 
its road from Albany to Rochester, in a damaged con- 
dition, and the further presumption naturally follows 
that it received the injury while in the possession of 
the defendant. The general rule is that things once 
proved to have existed in a particular state, are to be 
presumed to have continued in that state, until the con- 
trary is established by evidence either direct or pre- 
sumptive. Unless the rule isto be applied to goods 
delivered, to be transported over several connecting 
railroads, there would be no safety to the owner. It 
would often be impossible for him to prove at what 
point, or in the hands of which company the injury 
happened. But give to such party the benefit of the 
presumption that the goods he has delivered in good 
order in such case continued so until they came to the 
possession of the company which delivers them at the 
place of destination in a damaged condition, and his 
rights will be completely protected. The burden is 
then shifted upon the latter company, of proving that 
such goods came to its possession in « damaged condi- 
tion, by way of defense. This proof the latter com- 
pany can always make, much more easily and readily 
than the converse can be proved by the owner.” 

“When you prove,” it was said in case 3, ‘ that 
shortly before the 20th of April, the plaintiff had in his 
possession the particular drafts which he claims to 
have deposited, and the particular bills of $1,000 and 
$100 which he also claims to have deposited, some links 
in the chain are furnished. Their strength depends 
upon their nearness and relation to the transaction. 
If A., at seven o’clock, had seen this envelope, and its 
contents with the plaintiff, and B., at five minutes 
past seven, had seen him make the deposit, I think 
the two could, by the inference of the jury, be con- 
nected together, although there was an interval when 
he was not within the sight of either. There is a legal 
presumption of continuance. A partnership once es- 
tablished is presumed to continue. Life is presumed 
to exist. Possession is presumed to continue. The 
fact that a man was a gambler twenty years since 
justifies the presumption that he continues to be one. 
An adulterous intercourse is presumed to continue. 
So of ownership and non-residence. This analogy is 
fairly applicable to the present case and justifies the 
admission of this evidence.” 

“The finding of the jury,’’ said Lord Denman in 
case 5, ** that the custom had existed since 1689, was 
the same in effect as if they had found that it had ex- 
isted till last week, unless something appeared to show 
that it had been legally abolished.” 


(14) Wilkins v. Earle, 44 N. Y. 172 (1870). 

(15) Murphy v. Orr, 32 Ill. 489 (1863). But see Bacon v. Smith, 
2 La. Ann. 441 (1847), 

(16) Scales v. Key, 11 Ad, & Ell. 819 (1840). 
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Rowell. Domicile, residence or non-residence (a), 
solvency or insolvency (b), infancy (c), partnership (d), 
the holding of an office (e), authority to do an act (f), 
and other relations of persons or things (g), once shown 
to exist are presumed to continue until the contrary is 
proved. 





ILLUSTRATIONS. 
(A.) 

1. Anaction is brought in Arkansas, in 1841, by B. 
against P. It is proved that P. resided, in 1824, in Indi- 
ana. The presumption is that P. still resides there.(17) 

2. B., an inhabitant of the town of G., Massachusetts, 
conveyed his farm on April 1st, and on the 27th of that 
month went with his family to his brothers, in the 
town of T., where he remained until several days after 
May Ist, returning then to G., and removing on the 
27th of May to Illinois. The presumption is that B. 
had not changed his domicile in G., on May 1st.(18) 

3. To except an action on a contract from the bar of 
the statute of limitation it is necessary to prove that 
the defendant was a non-resident at the commence- 
ment of the suit. It is proved that he was a non-resi- 
dent atthe time the contract was made. The pre- 
sumption is that he continued a non-resident, and 
throws the burden on him to show that he has been 
within the State a sufficient length of time to create a 
bar under the statute.(19) 

4. Evidence by deposition is allowed to be taken where 
the witness is more than thirty miles of the place of 
trial, and unable to attend court. Befere the trial the 
deposition of H. is taken for this cause. Subsequently 
when it is offered on the trial, it is alleged that H. is 
now in town, and able to attend. The burden of prov- 
ing this is on the party alleging this.(20) 

“It is necessary,’’ said Lord Westbury in a leading 
English case, *‘in the administration of the law, that 
the idea of domicile should exist and the fact of domi- 
cile should be ascertained, in order to determine which 
of two municipal laws may be invoked for the purpose 
of regulating the rights of parties. We know very 
well that succession and distribution depend upon the 
law ofthe domicile. Domicile therefore is an idea of 
law. It is the relation which the law creates between 
an individual and a particular locality or country. To 
every adult person the law ascribes a domicile, and that 
domicile remains his fixed attribute until a new and 
different attribute usurps its place.’’(21) 

And Lord Cranworth added: ‘‘ It is necessary to bear 
in mind that a domicile, though intended to be aban- 
doned, will continue until a new domicile is acquired, 
and that a new domicile is not acquired until 
there is not only a fixed intention of establishing 
& permanent residence in some other country, but 
until also this intention has been carried out by actual 
residence there.’’(22) 

(B.) 


1. A. is proved to be in solvent circumstances on a 
certain day. A. is presumed to continue solvent until 
the contrary is proved .(23) 

2. An action is brought on a promissory note and it 
is proved that the maker was insolvent at its maturity. 


(17) Prather v. Palmer, 4 Ark. 456 (1841); Inhabitants v. In- 
habitants, 6 Allen, 508 (1863). 

(18) Kilburn v. Bennett, 3 Metc. 199 (1841). 

(19) State Bk. v. Searsell, 18 Ala. 616 (1851). 

(20) Brown v. Burnham, 28 Me. 38 (1848). 

(21) Bell v. Kennedy, L. R., 1 Se. App. 320 (1868). 

(22) And see as to the presumption of continuance of domi- 
cile, residence and non-residence, Daniels v. Hamilton, 52 
Ala. 105 (1875); Walker v. Walker, 1 Mo. (App.) 404 (1876); 
Nixon v. Palmer, 10 Barb. 175 (1850); Church v. Rowell, 49 
Me. 367 (1861); Littlefield v. Inhabitants, 50 id. 475 (1862); 
Goldie v. McDonald, 78 Ill. 605 (1875). 

(23) Walrod v. Ball, 9 Barb. 271 (1850). 











The presumption is that he was insolvent when the 
action was brought. (24) 
\&- 

1. A. brings an action in his own name to cancel a 
deed executed during his infancy. There is no allega- 
tion that he has attained his majority before com- 
mencing the action. The presumption is that A. is 
still an infant.(25) 

2. In a settlement case, it is proved thata son is over 
age. It is nevertheless presumed that he continues 
unemancipated as in the days of his infancy, unless 
there is evidence to the contrary .(26) 

“The counsel for plaintiff claims,’’ it was said in case 
1, ‘that the presumption of law is that a party com- 
mencing his action in court is of full age, and entitled 
to maintain the action in his own name until the con- 
trary isshown. In most actions this is true, but the 
case at bar forms an exception. For the whole cause 
of action in this case is based upon an act done by the 
plaintiff during infancy, and the plaintiff being in court 
is compelled to plead that the act was done during his 
infancy. The age of the plaintiff at the time of the 
execution of the deed, is not stated, nor is there any 
thing in the complaint from which the court can in- 
fer that the plaintiff has attained his majority. The 
nature of the relief he seeks requiring the plaintiff 
after he appears in court to show himself a minor at 
the time of doing a certain act, the presumption is 
that such condition continues until the plaintiff him- 
self negatives it.’’ 

(D.) 


A partnership brings an action on a note; it is con- 
tended that the plaintiffs are not partners. It is proved 
that three years previous they were partners. The 
presumption is that they continue to be so.(27) 

In case 1 it was said: *“‘ The evidence of a joint in- 
terest in the plaintiffs was sufficient prima facie. It 
was shown that they were partners in business two or 
three years previous. The witness stated that he had 
frequently done business with them as partners and 
had settled with them as such some two or three years 
since. There was no evidence of any change or disso- 
lution of partnership, and the presumption was that 
they were still partners.” 

(E.) 

A. is indicted for libelling B., in his capacity of pub- 
lic officer. It is proved that previous to the publica- 
tion of the libel, B. held a public office. The pre- 
sumption is that B. continued to hold it at the time of 
the publication. (28) 

(F.) 

1. The authority of a minor son to bind his father by 
contract is shown to exist in 1845. A year later the 
son makes a contract which the father contests. The 
presumption is that the son had authority to bind him 
at this time.(29) 

(G.) 


1, A. sues B. for two weeks’ board. It is proved 
that for a year and up to the commencement of these 
two weeks, B., who was A.’s father, had lived with 
him, and A. had not claimed any board. The pre- 
sumption is that the parties were living together dur- 
ing the two weeks on the same terms. (30) 


(24) Mullen v. Pryor, 12 Mo. 307 (1848). 

(25) Irvine v. Irvine, 5 Mum. 61 (1860). 

(26) Re Lilleshall, 7 Q. B. 158 (1845). 

(27) Cooper v. Dedrick, 22 Barb. 516 (1856), and see Anderson 
v. Clay, 1 Stark. 405 (1816); Clark v. Alexander, 8 Scott, N. R. 
161 (15844). 

(28) R. v. Budd, 5 Esp. 230. 

(29) McKenzie v. Stevens, 19 Ala. 692 (1851); Ryan v. Sanns, 
12 Q. B. 460 (1848). 

(30) Eames v. Eames, 41 N. H. 177 (1860). 
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2. In Alabama, in 1855, the stockholders of a corpo- 
ration are not competent witnesses in an action by or 
against it. An action is brought by the W. company, and 
one Y. is offered as a witness. There is evidence that 
Y. was a stockholder in the W. company in 1850. Held, 
that the presumption is that Y. isa stockholder now, 
and he is incompetent.(31) 

So the continuance of a state of peace in a country, 
ov a state of war,(32) and the continuance in force of 
public treaties are presumed.(33) 

And a state of government once proved to exist is 
presumed to continue until the contrary is shown. (34) 

So a corporation once proved to exist is presumed to 
continue until the contrary is shown.(35) 

Joun D. LAwson. 
Sr. Lours, Mo. e 
—— 


LAND HOLDING AMONG 
GERMANS.* 


THE EARLY 


I’ is hard to admit, but easy to prove, that lawyers 

practice to-day for money. This does not need 
discussion just now, and is adverted to only because a 
necessary result of law as a money-making profession 
is that all labor in it should be effective. Special cases 
and practice that serve an immediate purpose are 
known by the great majority of lawyers, and the law 
as a philosophy, so far as it is such, or even asa con- 
sistent history, is known to but few. These few in- 
clude the veterans in the profession who scan with de- 
light a system of jurisprudence as they collect the best 
engravings of great jurists of the past. The number 
also comprises the new generation of ‘‘uver-read”’ law- 
yers who have come from the higher places of learn- 
ing here and abroad, and each of whom must learn 
from his first humble case the hard lesson that its suc- 
cessful management does not require all that he knows, 
but does require much that he does not know. Anglo- 
Saxon law has a history, and if evolution applies to it, 
that history must at least approximate a philosophy. 
Sound lawyers ought to be familiar with this, but 
aside from the more extensive bar associations, the 
LAW JOURNAL, and papers of similar scope are the best 
allies that the higher learning in the law has. Anglo- 
Saxon law is land-law, our law of personal property is 
Roman law, and Mr. Ross has given us a book to tell 
us what were the beginnings of our land-law. He 
treats principally from the fifth to the sixth centuries 
(from Tacitus to Charlemagne), and this in short is 
the substance of his book: 

The life of the early Germans was pastoral rather 
than agricultural. They settled in isolated farm- 
steads, and not in village communities. The animals 
grazed at large, they were driven out from the farm- 
stead and they were brought back to it again. When 
agriculture was introduced, slaves were employed to 
do the work. The amount of land cultivated de- 
pended on the number ofcultivators. Each cultivator 
received an allotment. There were as many allot- 
ments (agri mansi or hubue) as there were cultivators, 
The cultivators paid acertain portion of produce to 
their lord and kept the rest themselves. They were 
grouped together in village communities —communi- 





(31) Montgomery, etc., Plank Co. v. Webb, 27 Ala. 618 (1855). 
Marriage is an illustration of this rule, and it is held that an 
adulterous intercourse once established is presumed to con- 
tinue. Smith v. Smith, 4 Paige Ch. 482 (1834). 

(32) Covert v. Gray, 34 How. Pr. 450 (1866). 

(33) People v. McLeod, 1 Hill, 407 (1841). 

(34) Gelston v. Hoyt, 1 Johns. Ch 543 (1815). 

(35) People v. Manhattan Co., 9 Wend. 351 (1832). 

*Land Holding Among the Early Germans, by D. W. Ross, 
Ph. D. lvol.,8 vo. Soule & Bugbee, Boston. 





ties of slaves or serfs. These are the only village com- 
munities which existed in the earliest period. Free 
villages, villages of proprietors, as distinguished from 
villages of tenants, arose however before long in the 
following manner: The landlord who lived in the 
isolated farmstead died. His sons stepped into his 
place; then his grandsons and his great grandsons; 
and we have a house-community —a group of heirs 
with an undivided inheritance living together in the 
house of their ancestor, and consuming the produce of 
his lands. Sometimes the heirs lived together in this 
way for several generations. After a while however 
they became too numerous to live together in one 
house. Then they separated, and several housesarose 
where there had been one. A village arese where there 
had been a farmstead. The stock and slaves were di- 
vided among the different households. The slaves re- 
ceived allotments of lands as before, only these allot- 
ments, instead of being attached to one household, 
were attached to several. They were owned by a 
number of persons and held in severalty. The 
pasture ground was occupied by the animals be- 
longing to different proprietors in the village. 
It was owned in undivided shares. This is true 
also of the forest lands; when quarrels arose 
in regard to rights of enjoyment, the rights 
were defined or else the land was divided. 
Rights of enjoyment were regarded as private prop- 
erty. They were hereditary, and in most cases alien- 
able. The divisions when made were as a rule per- 
manent. The holding of land was in no case so far as 
we know communistic. The land was often held in 
common—i, e., in divided shares; but it must be re- 
membered that holding in undivided shares and com- 
munistic holding are quite different things. The ad- 
vocates of the theory of a primitive communism have 
quite ignored this distinction. Communistic owner- 
ship appears to have been unknown in early times. It 
was probably introduced during the middle ages. This 
being the case progress has been from individualism 
toward communism rather than from communism 
toward individualism. The individual appears first 
in history, the corporation afterward. We have, first, 
the isolated farmstead, then the village community. 
Thisisa group of heirs with a partly divided, partly 
undivided, always devisable inheritance of stock, 
slaves, and land. That the inheritance was always 
devisable is established by the testimony of many 
records. There is no doubt that the individual could, 
throughout the early period at least, have his share of 
the inheritance divided off and assigned to him at any 
time. The principle of. the Roman law— Nemo in 
communione invitus detinere potest was also a principle 
of German law. Of course where this principle is re- 
cognized, community of property is only temporary, 
and communism in a proper sense of the term does not 
exist. This is Mr. Ross’s argument, given in the brief- 
est possible terms. 

This time has been known as the blotted page in 
history. No one has, till recently, tried to decipher it. 
Waitz and Von Maurer have given their version of 
this time, and their books have been considered epoch- 
making books. They have been followed by Freeman, 
Stubb, and Sir Henry Maine, among English scholars. 
These are the leading advocates of a primitive com- 
munism which they have arrived at, not by unques- 
tioned authority, but by reasoning backward, that is 
by constructing from a known economic history of the 
fourteenth and fifteenth centuries, a probable eco- 
nomic history of the sixth and seventh centuries, just as 
an astronomer may, from the observations in the 
heavenly bodies he can see, fix with faultless science 
the presence of another heavenly body that cannot be 
seen with his strongest lens. But history and astron- 
omy are not equally perfect sciences. Mr. Ross claims 
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to have found, and to have used authorities, ample 
and concurrent. These are cited most conveniently 
for the reader, who is urged to read them for himself. 
No one can study this argument as a whole and ‘not be 
impressed with its consistency in itself, and if this 
argument is founded on authority, then the epoch 
made by the books already referred to have already 
expired, and an epoch-making book of great labor, and 
erudition has come out on this side of the Atlantic, 
where it is supposed the highest scholarship has not 
yet taken root. There is no pedantry or dogmatism 
in the work. The tone of the book is modest, the 
style of the writer is clear and simple, and the arrange- 
ment of the reading matter admirable. In printing 
and binding, the book for its purpose is perfect as 
books of profound learning ought to be, but rarely 
are. ' 





THOMAS FENTON TAYLOR. 
> 


CHAMPERTOUS AGREEMENT BETWEEN 
ATTORNEY AND CLIENT. 


KANSAS SUPREME COURT, JANUARY TERM, 1883. 


Atcuison, TOPEKA & SANTA Fe RAILROAD COMPANY 
v. JOHNSON.* 

J., who had aclaim for personal injury against a railroad 
company, agreed with an attorney employed to bring 
suit, that the attorney should receive a certain portion 
of the damages recovered for his services. Suit was 
brought and judgment recovered, and the agreed por- 
tion of the judgment was assigned in writing by J. to 
her attorney. Of all this the railroad company had 
notice. Afterward the railroad company and J.settled, 
and J. discharged the judgment. Held, that the con- 
tract between J. and her attorney was champertous, 
and the company was not liable to the attorney for the 
amount of his claim under the judgment. 

CTION for personal injuries. To review an order 

sustaining a motion, the defendant railroad com- 

pany brought a writ of error. The opinion fully states 
the facts. 


George R. Peck and A. A. Hurd, for plaintiff in 
error. 

W. R. Brown, J. H. Smith, and A. R. Clark, for de- 
fendant in error. 


VALENTINE, J. It appears from the record in this 
case, that on January 11, 1878, Nancy C. Johnson was 
injured by a fall, which she experienced while at- 
tempting to step from one of the cars of the Atchi- 
son, Topeka & Santa Fe Railroad Company ‘to the 
ground, at Raymond, Kansas. Afterward, and prior 
to April 11, 1878, Mrs. Johnson entered into a parol 
contract with J. H. Smith and C. T. Daniels, as fol- 
lows: Smith and Daniels were to commence and 
prosecute an action in her name against the Atchi- 
son, Topeka & Santa Fe Railroad Company, to re- 
cover damages for the said injuries. They were to 
pay all the expenses of the prosecution, and in con- 
sideration for their services and expenditures were to 
receive either one-half of the amount of the judgment 
to be recovered, or a portion of such judgment 
amounting to $2,000; and Mrs. Johnson, on her part, 
was to receive either the other half of such judgment, 
or the excess of the judgment over and above the 
amount of $2,000. Asto which had the option in de- 
termining how the judgment should be finally divided 
when recovered, the record does not clearly show, 
Afterward, and on April 11, 1878, Smith and Daniels, 
in pursuance of their contract with Mrs. Johnson, 
commenced an action in the District Court of Rice 





*Appearing in 29 Kansas Reports. 





county, in the name of Uriah D. Johnson and Nancy 
C. Johnson, against the Atchison, Topeka & Santa Fe 
Railroad Company to recover for said injuries; but 
they afterward so amended their petition as to make 
Mrs. Johnson the sole plaintiff in the case. The 
action was afterward tried by the court and a jury, 
and on February 4, 1880, judgment was rendered in 
the case, in favor of Mrs. Johnson and against the 
railroad company, for the sum of $3,450. The defend- 
ant railroad company took proper exceptions to the 
various rulings of the court during the trial, and also 
moved fora judgment in its favor upon the verdict 
and findings of the jury, and also moved for a new 
trial; which motions were overruled by the court, to 
which rulings the defendant duly excepted. The de 

fendant ghen made a case for the Supreme Court, 
which case was duly served, settled, sigued and au- 
thenticated, and was duly filed in the office of the 
clerk of the District Court of Rice county. On 
March 22, 1880, Mrs. Johnson, in consideration of her 
previous parol contract with Smith and Daniels, and 
of the services rendered by them in the case, and of 
money expended by them in the prosecution of the 
case, duly executed the following assigument to Smith 
and Daniels, to-wit: 

‘For and in consideration of the sum of five hun- 
dred dollars, to me in hand paid, and legal services for 
me performed, by J. H. Smith and C. T. Daniels, Ido 
hereby selland assign to the said J. H. Smith and C, 
T. Daniels an interest of two thousand (2,000) dollars 
in a judgment of $3,450, in my favor and against the 
Atchison, Topeka & Santa Fe Railroad Company, in 
the District Court of Rice county; and I do authorize 
the said Smith and Daniels to reserve the said sum 
out of the said judgment, when they may collect the 
same; or I do authorize the clerk of the District Court 
to pay them that sum, and interest at seven per cent 
on the same from January 6, 1880. 

“ Nancy ©. JoHNson.”’ 


On July 19, 1880, Mrs. Johnson and the railroad 
company settled and compromised all their disputes, 
and Mrs. Johnson executed the following release, to- 
wit: 

‘ Judgment $3,450.—$575.—For and in consideration 
of the sum of five hundred and seventy-five dollars, to 
mein hand paid by the defendants in the above 
action, I do hereby acknowledge a full release, dis- 
charge and satisfaction of the above judgment and 
costs, and do direct, authorize and request the clerk 
of said court to enter, upon the judgment docket of 
said court a full release, discharge and satisfaction of 
the same. 

“ Nancy C. JOHNSON.” 

The judgment, as it appears in the records of the 
District Court of Rice county, was duly entered 
satisfied; and this release was attached to the judg- 
ment. 

It is admitted by the parties that the railroad com- 
pany had notice of the original parol contract between 
Mrs. Johnson and Smith and Daniels; but whether the 
railroad company had any notice or knowledge of the 
assignment made by Mrs. Johnson to Smith and 
Daniels is a disputed question of fact. We shall say 
more with reference to this question hereafter. 

Afterward, and on July 22, 1880, Mrs. Johnson, at the 
instance of Smith and Daniels, executed the following 
revocation of said release, to-wit: 

“TI, Nancy C. Johnson, do hereby declare that the 
foregoing instrument, purporting to bea release and 
satisfaction of the foregoing judgment, was only in- 
tended as a release of fourteen hundred and fifty dol- 
lars, and interest on the same at seven per cent since 
the rendition of said judgment; that the remainder of 
said judgment, two thousand dollars, was assigned to 
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J. H. Smith and C. T. Daniels for services ren- 
dered and money advanced by them on the 22d day of 
March, 1880; and that I had no authority to settle or 
compromise their said interest in the said judgment, 
and did not intend to include their interest in the 
said release. 

“ Nancy C. JOHNSON.”’ 

This revocation was also attached to the judgment, 
as it appears in the records of the District Court of 
Rice county. 

The great preponderance of the evidence, if not the 
entire evidence, shows that Mrs. Johnson, when she 
entered into the contract of settlement with the rail- 
road company, and when she signed said release, in- 
tended to include the entire judgment, and to release 
the entire judgment without any reference whatever 
to any supposed interests which Smith and Daniels 
might have had in the judgment. Indeed, we think it 
may be said that there was no competent or legitimate 
evidence to thecontrary. But whether she could make 
such a settlement, and execute a valid release of the 
entire judgment, including Smith’s and Daniel’s sup- 
posed interests therein, is one of the principal ques- 
tions involved in the case, and is really the only ques- 
tion in this connection. Nothing further was done 
in the case by either party, or by any person, until 
May 27, 1881. 

On May 10, 1881, section 556 of the Civil Code was so 
amended, by an act of the Legislature, which then 
took effect, that no proceeding to reverse, vacate or 
modify any judgment or final order of the District 
Court could thereafter be commenced in the Supreme 
Court, unless the same was begun within one year 
after the rendition of the judgment or the making of 
the final order. This statute, by its terms, had the ef- 
fect to bar and abrogate the then existsng right of the 
defendant railroad company to take the case to the 
Supreme Court. 

On May 27, 1881, Smith and Daniels made a motion, 
in the District Court of Rice county, in the name of 
Mrs. Johnson, to vacate and set aside her said release 
and satisfaction of said judgment to the extent of 
$2,000,and that execution be awarded on such judgment 
for that amount. At the June Term of the District 
Court, 1881, this motion came on for hearing, and the 
defendant objected to the hearing of the motion, and 
to the introduction of any evidence in support thereof, 
upon the ground that the matters and things set forth 
therein were not properly determinable by the court 
upon motion, but should be determined only by a jury 
upon proper suit brought and upon issues properly 
joined upon petition and answer, which objection was 
overruled by the court, and the defendant duly ex- 
cepted. The motion was then heard by the court, 
without a jury, upon written and oral evidence; and 
upon such hearing the court sustained the motion, 
and ordered that the satisfaction of the judgment pre- 
viously made and entered should be _ vacated 
and set aside to the amount of $2,000, and that execu- 
tion for that amount, and for costs, be awarded 
against the railroad company; to which order of the 
court the defendant duly excepted, and then moved 
for a new trial and a rehearing, which motion fora 
new trial and rehearing was overruled, to which ruling 
the defendant again excepted. The defendant then 
made a case for the Supreme Court, which case was 
duly served, settled, signed and authenticated, and 
the defendant now, as plaintiff in error, brings the 
case to this court, and asks that the said order of the 
District Court be vacated and reversed. 

There are many questions involved in this case, some 
of which are difficult to be determined, though many 
of them we think are easy of solution. 

That Mrs. Johnson’s judgment was valid and bind- 
ing as against the railroad company up to the time 





when she and the railroad company made their settle- 
ment, we think there can be no question; for the 
judgment was rendered by a court of competent juris- 
diction, which at the time had jurisdiction of allthe 
parties and of the subject-matter of the action; and 
the judgment remained valid and unsatisfied and un- 
reversed up to the time’ when such settlement was 
made. No champertous contract on the part of Mrs. 
Johnson and her attorneys could have the effect to de- 
stroy Mrs. Johnson’s right to prosecute the action to 
judgment, and to enforce such judgment ngainst the 
railroad company. Allison v. Chicago & N.W. R. Co., 42 
Iowa, 275; Courtright v. Burns, 14 Cent. L. J. 89. 
Also, except for the interest which Smith and Daniels 
are supposed to have had in Mrs. Johnson’s claim and 
judgment against the railroad company, she and the 
railroad company had the incontrovertible right at all 
times to settle and compromise all their disputes, and 
finally to have the judgment rendered between them 
released, satisfied and discharged, and wholly an- 
nulled, and to do so in the very manner in which, and 
for the very consideration for which, all these things 
were attempted to be done by them. This we think 
necessarily follows from the decisions heretofore 
made by this court in the cases of Walrath v. Walrath, 
27 Kans. 395, 399, and Clay v. Hoysradt, 8 id. 74. See 
also Read v. Hibbard, 6 Wis. 175. The question then 
arises: Could Mrs. Johnson and the railroad company 
so settle their affairs and so release, satisfy and dis- 
charge said judgment, that the settlement and dis- 
charge would be valid and binding upon all parties, in- 
cluding Smith and Daniels, notwithstanding the sup- 
posed interest which Smith and Daniels claimed to 
have in the judgment? This question involves many 
others: Was the original contract between Mrs. John- 
son and Smith and Daniels champertous ‘and void ? 
And if so, did it render the subsequent contract be- 
tween them, assigning an interest of $2,000 in the 
judgment to Smith and Daniels, void ? Or was this 
subsequent contract itself champertous and void? Can 
the railroad company raise these questions of cham- 
perty as against Smith and Daniels? and can it do so 
in the manner in which it attempted to do so in the 
present case? Can a judgment be divided, and a por- 
tion thereof be assigned toathird person, and the 
other portion be retained by the judgment creditor? 
Can this be done, either with or without the consent 
of the judgment debtor? Had the railroad company, 
at the time it settled with Mrs. Johnson and at the 
time the release of the judgment was made and en- 
tered, any notice of the assignment of the $2,000 in- 
terest in the judgment to Smith and Daniels? Is a 
notice, merely in parol, sufficient in such a case, or 
must the notice be in writing? And did the railroad 
company ever consent to, or ratify, any such assign- 
ment? 

The question whether the railroad company had any 
notice of the assignment by Mrs. Johnson to Smith 
and Daniels was at the time of the hearing of the mo- 
tion, and still is, a disputed question of fact. The 
question however was submitted to the court below 
principally upon oral testimony; and this testimony 
was very conflicting and so evenly balanced as to 
make it very difficult to determine upon which side 
the preponderance existed; and the court below found 
in favor of Smith and Daniels, and against the rail- 
road company; and therefore we must now hold, for 
the purposes of the case, that the railroad company 
had notice of the assignment. This supposed notice 
was given some time after the assignment was made, 
and at most, was given only in parol; and therefore 
the further question arises: Is a notice in parol suffi- 
cient in such a case? 

It would perhaps be proper here to state that Smith 
and Daniels do not claim to have, or to be entitled to 
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any attorneys’ lieu in the case; and therefore the 
question as to what kind of notice should be given in 
order to enforce an attorney’s lien does not enter into 
this case. Smith and Daniels rely simply and solely 
upon the assignment made by Mrs. Johnson to them 
of the $2,000 interest in the judgment, and upon the 
knowledge which it is claimed the railroad company 
had of such assignment, and of the supposed assent 
which it is claimed the railroad company gave to such 
assignment. There is no sufficient evidence however 
upon which to found any just supposition that the 
railroad company ever assented to such assignment in 
any such manner as to make it binding upon the com- 
pany, if such assent were at all necessary to make it 
binding upon the company. For the purposes of the 
case, we must suppose that the railroad company had 
knowledge of the assignment after it was made; and 
Smith and Daniels testified that one of the defendant’s 
attorneys said to them at one or more times, that he 
would give them $2,500 to settle the judgment with 
Mrs. Johnson; and that they could thereby make 
$2,000 clear; that they told him that they had an in- 
terest in the judgment; that he said that he under- 
stood that, that it was all right, and that he did not 
eare who got the $2,500; that he would just as soon 
give the money to Smith and Daniels as to Mrs. John- 
son; and asked if they would take $1,600 for their in- 
terest. But there was no evidence introduced tending 
to show that the railroad company, or any of its at- 
torneys or agents, ever assented to the judgment itself, 
or to any portion thereof, or ever agreed to pay any 
thing thereon, except by way of settlement and com- 
promise. At the time when this conversation oc- 
curred, the railroad company was preparing to take 
the case to the Supreme Court, and did not abandon 
the intention of doing so until after the settlement was 
made with Mrs. Johnson. There is still another ques- 
tion involved in this case; back and behind all the 
foregoing questions, there still exists the question: 
Did the court below have jurisdiction to hear and de- 
termine all the questions involved in the controversy 
between Smith and Daniels on the one side, and the 
railroad company on the other, against the consent of 
the railroad company, upon nothing but a bare, simple 
motion? Upon the side of the plaintiff in error, see 
MeDonald v. Falvey, 18 Wis. 571; and on the side of 
the defendant in error, see Wilson v. Stilwell, 14 Ohio 
St. 464; Laughlin v. Fairbanks, 8 Mo. 367. 

It must be remembered however that Smith and 
Daniels were not parties to this judgment, and that 
the entire judgment was not assigned to them; hence 
authorities holding that a party to the judgment, or 
an assignee of the entire judgment, may have an er- 
roneous satisfaction of the judgment set aside and 
vacated on motion, have but little application to this 
case. But passing over all other questions for the 
present and to the main and principal question—the 
one that involves the merits of this case — was the 
original contract entered into between Mrs. Johnson, 
and Smith and Daniels, champertous and void? We 
think this question must necessarily be answered in 
the affirmative. It has every element of champerty 
in it. It was prosecuted for a portion of the expected 
judgment, and for no other consideration; and Smith 
and Daniels agreed to pay all the costs and expenses 
necessary to be paid in such prosecution. This makes 
— contract unquestionably champertous. Boardman 

25 Iowa, 487; Adye v. Hanna, 47 id. 264; 
Martin v. Clarke, 8 R. 1. 389; S. C., 5 Am. Rep. 586; 
Low v. Hutchinson, 37 Me. 196; Weakly v. Hall, 13 
Ohio, 167; Scobey v. Ross, 13 Ind. 117; Coquillard v. 
Beargs, 21 id. 479; Lafferty v. Jelly, 22 id. 471; Green- 
man v. Cohee, 61 id. 201; Duke v. Harper, 66 Mo. 51 
Moody v. Harper, 38 Miss. 601; Copley v. Lambeth, 1 
La. Aun. 316; 7 Wait’s Act. and Def. 73 to 76. 





Authorities may be found, holding that a contract 
between au attorney and bis client for a purely con- 
tingent fee, or a contract of purchase and sale between 
an attorney and his client of an interest in tangible 
property adversely claimed, or adversely held by some 
third person, which property is then, or is likely to be 
the subject of litigation, is not a champertous contract ; 
but such authorities have no application to this case. 
For the purposes of this case we shall assume that such 
authorities are correct, and that’such contracts are not 
champertous. The contract in the present case was 
that the attorneys should commence and prosecute 
the present action, at their own cost and expense, and 
for no other consideration than merely a portion of 
the judgment to be recovered; and the assignment in 
the present case was simply a reducing to writing the 
terms of the original champertous contract. 

The assignment was for no other or additional] con- 
sideration than the original champertous contract, and 
the services rendered and the money expended under 
and in pursuance of such original champertous con- 
tract; and the relations between Mrs. Johnson and 
Smith and Daniels were therefore no better and no 
worse after the assignment was made than they were 
before. The assignment was therefore like the original 
champertous contract, simply champertous and void; 
and Mrs. Johnson had at all times an absolute right to 
treat it as champertous and void. She had the right 
to collect the entire judgment, unless the railroad 
company took the case to the Supreme Court to have 
the judgment reversed, or she had the right to com- 
promise and settle all her disputes with the railroad 
company, and to release and discharge the entire judg- 
ment, as she did. She in fact had an absolute and un- 
qualified right co do as she pleased with the judgment, 
and this notwithstanding the champertous claim of 
Smith and Daniels to a portion of the judgment. The 
mere fact that both she and the railroad company had 
knowledge of the assignment could not affect her right 
to dispose of the judgment as she pleased, and to whom 
she pleased ; and Smith and Daniels had no legal right 
to interpose any objection, or to raise any question, or 
to make any complaint with reference to any dis- 
position which she might make of the judgment; and 
this being so, it necessarily follows that after the rail- 
road company settled and compromised all its disputes 
with Mrs. Johnson, and after obtaining a full and com- 
plete release and discharge of the judgment, it also 
had the right, the same as Mrs. Johnson had, to treat 
the assignment to Smith and Daniels asa nullity. Sup- 
pose that Mrs. Johnson had enforced the collection of 
every cent of her judgment—and the champertous 
contract between herself and her attorneys would not 
have prevented her from doing so — then could her at- 
torneys collect $2,000 more from the defendant? After 
she had collected the whole of her judgment, would 
not the defendant be released? And if so, why could 
she not compromise the matter and take a portion of 
the judgment? and certainly so while the judgment 
had not yet become an absolute finality? We have 
already stated, that as against the rights of Mrs. John- 
son, the railroad company had vo right to set up as a 
defense the champertous contravt between herself and 
her attorneys, for she, at all times and on all occasions, 
had the right to treat the champertous contract as 
null and void, and to recover on her ow® account the 
whole of her claim; but as against Mrs. ‘Johnson, the 
railroad company had and now has the right to inter- 
pose the compromise and settlement and the release 
and discharge of the judgment, as a full and complete 
defense to all claims which she might at any time set 
up against the railroad company. There is no pretense 
upon the evidence that any fraud was practiced on 
Mrs. Johnson in procuring ,the compromise, or settle- 
ment, or discharge, or release of the judgment. She 
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had full knowledge of all the facts, and with such 
knowledge voluntarily made such compromise and 
settlement and release and discharge; and this, at a 
time when the judgment had not yet, from lapse of 
time or from any other cause, become absolutely final, 
but was still subject to be taken to the Supreme Court 
for further adjudication. Hence, although the railroad 
company cannot, as against Mrs. Johnson, interpose 
the defense of champerty, yet it can, as against her, 
interpose the defense that all matters of difference be- 
tween them have been legally compromised and set- 
tled, and the judgment absolutely and wholly dis- 
charged. But as against Smith and Daniels, we think 
the railroad company can interpose the defense of 
champerty. They are attempting to enforce the cham- 
pertous contract, and not merely to ignore it, as Mrs. 
Johnson has done, and as she would do, in a contest 
between her and the railroad company, provided the 
railroad company had attempted to set up such a de- 
fense as against her. Probably they could not enforce 
their champertous contract anywhere or against any 
person or corporation; but’ they certainly cannot en- 
force it against the defendant, under the present cir- 
cumstances. Mrs. Johnson we think had the unques- 
tionable right to treat the contract between herself and 
her attorneys as champertous and void; and the rail- 
road company, by compromising and settling all their 
disputes with her and obtaining a release and discharge 
of the judgment from her, has succeeded to all her 
rights. If she had theright to set up the defense of 
champerty, as against Smith and Daniels, then the 
railroad company, which has succeeded to her rights, 
undoubtedly has the same right. But probably Smith 
and Daniels could not enforce their champertous con- 
tract against any person orin any proceeding. Smith 
and Daniels, in their brief, have suggested that cham- 
perty must be pleaded. This is probably generally 
true, though several courts have held otherwise: 
Greenman v. Cohee, 61 Ind. 201; Webb v. Armstrong, 5 
Humph.(Tenn.) 379; Morrison v. Deaderick, 10 Humph. 
342; Barker v. Barker, 14 Wis. 131, 143. In the pres- 
ent case however there was no fair opportunity for 
setting up the defense in any formal pleading. Smith 
and Daniels are attempting to enforce their claim by a 
mere motion; and it is very rare that an answer in the 
nature of a pleading is allowed to be filed to a mere 
motion; but every defense that may be allowed in the 
particular case is usually allowed as against the mo- 
tion, without the adverse party’s filing any pleading. 
Probably Smith and Daniels should have prosecuted 
their claim by a regular action; and then formal plead- 
ings would necessarily have been required from every 
party who wished to set up any cause of action or any 
defense. But they did not choose to prosecute their 
claim by the commencement of a formal action, but 
chose rather to prosecute the same by a mere motion, 
and in the name of Mrs. Johnson; and hence they had 
no right to require the defendant to file a formal an- 
swer to their motion. We think the defendant had 
the right to interpose the defense of champerty in the 
manner in which it did iu the present case. 

The plaintiff in error, defendant below, raises the 
further question that a judgment cannot be so divided 
that a portion thereof may be assigned to a third per- 
son, and the other portion retained by the judgment 
creditor; and cites, as authority therefor: Love 
v. Fairfield, 13 Mo. 300; Mandeville v. Welch, 5 
Wheat. 286; and Freeman on Judgments, § 424. We 
suppose that a portion of a judgment cannot be as- 
signed at law, but that it may be assigned in equity; 
or, in other words, we suppose that a portion of a 
judgment cannot be assigned so as to be enforced ina 
mere legal proceeding, but that it can be assigned so 
as to be enforced in equity wherever it is equitable that 
the same shall be enforced. Whether Smith and 





Daniel’s motion in the name of Mrs. Johnson is an 
equitable proceeding, it is not necessary for us now to 
decide. 

There are some other questions involved in this case, 
not yet decided; but we do not think that it is neces- 
sary to decide them now. 

The order of the court below sustaining the said mo- 
tion will be reversed. 

Horton, C. J., concurring. 

Brewer, J., dissenting. 


NUISANCE NOT INJURIOUS TO HEALTH. 
ENGLISH HIGH COURT OF JUSTICE, QUEEN’S BENCH 
DIVISION, DECEMBER 8, 1882. 

LocaL BoarD or HEALTH OF BiIsHOoP AUCKLAND 
v. Bishop AUCKLAND [ron Co., 48 L. T. 

Rep. (N. S.) 223. 

An English statute provides that “‘ any accumulation or de- 
posit which is a nuisance or injurious to health shall be 
deemed to be a nuisance, liable to be dealt with summa- 
rily.” 

Held, that an accumulation destructive of the personal com- 
fort of the neighborhood came within the section al- 
though not injurious to health. 

ROCEEDINGS against the Bishop Auckland Iron 

and Steel Company for maintaining a nuisance, 
namely “an accumulation or deposit of cinders, ashes 
and refuse.’’ It was shown on the hearing that other 
cinders and ashes in question were continually smol- 
dering,and from them were thrown off in large quanti- 
ties fumes or effluvia. It appeared that this efluvium 
was not injurious to health. The court below asked as 

a question of lawthis: ‘‘Was it necessary to prove 

not only that a nuisance was caused by the effluvia in 

question, but also that such nuisance was injurious to 
the health of the inhabitants of the district ?”’ 

The following statutes and sections became material 
in the course of the argument: 

The eighth section of the Nuisances Removal and 
Diseases Prevention Act, 1855, is: 

8. The word ‘“nuisances’”’ under this act shall in- 
clude * * * any accumulation or deposit which is 
a nuisance or injurious to health. 

The Public Health Act, 1875, contains these provis- 
ions: 

‘* Any person who in any urban district (1) keepsany 
swine or pigsty in any dwelling-house, or so as to bea 
nuisance to any person * * * shall for every such 
offense be liable to a penalty, etc.”’ 

“For the purposes of this act * * * (4) any accu- 
mulation or deposit which is a nuisance or injurious to 
health * * * shall be deemed to be nuisances, liable 
to be dealt with summarily in manner provided by 
this act.”’ 

‘““Where any candle-house, melting-house, melting 
place, or soap-house, or any slaughter-house, or any 
building or place for boiling offal or blood, or for boil- 
ing, burning or crushing bones, or any manufactory, 
building, or place used for any trade, business, process 
or manufacture causing effluvia, is certified to any 
urban sanitary authority by their medical officer of 
health, or by any two legally qualified medical practi- 
tioners, or by any ten inhabitants of the district of 
such urban sanitary authority, to be a nuisance or in- 
jurious to the health of any of the inhabitants of the 
district, such urban authority shall direct complaint to 
be made before a justice * * * and * * * the 
person so offending * * * shall be liable to a pen- 
alty, etc.’’ 

STEPHEN, J. Iam of opinion that the justices were 
wrong in dismissing this information. I stand by the 
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judgment which I gave in the case of Malton Board of 
Health v. Malton Manure Co., 40 L. T. Rep. (N. 8.) 755; 
4 Ex. Div. 302, and I do not feel that the earlier case of 
Great Western R. Co. v. Bishop, 26 L. T. Rep. (N. 8.) 
905; L. Rep., 7 Q. B. 550, is in point in this case. In 
both these acts of Parliament which it has been neces- 
sary to examine in this case a definition of ‘ nui- 
sance”’’ is given. Under the Nuisances Removal Act, 
1855(18 & 19 Vict. chap. 121), it is provided that the word 
“nuisances ”’ (§8) “‘shall include any premises in such 
astate as to be a nuisance or injurious to health.” 
Now the particular nuisance under consideration in 
the case of Great Western R. Co. v. Bishop, supra, was 
not only not injurious to health, but in no kind of way 
related to the health or comfort of any person in the 
nighborhood, but was simply a common-law nuisance, 
similar, for instance, to a neglect to repair a highway. 
Tt was, in fact, the nuisance of having a railway bridge 
out of repair, so that water dripped onto those who 
happened to be passing underneath, and the decision 
there was to the effect that such a nuisance as that did 
not come within the words of the Nuisances Removal 
Act, which was a sanitary act dealing with nuisances 
which were injurious to health. That is what that 
case says, but it does not say what the court would 
have done had the nuisance been, not precisely injuri- 
ous to health, but one which interfered with the com- 
fort of the neighborhood. There is a great difference 
between a railway bridge out of repair, so that the 
water dripped from it, and heaps of cinders throwing 
off fumes and effluvia in large quantities. On looking 
closely into the circumstances of the two cases, that 
seems to me to be thedifference between Great Western 
R. Co. v. Bishop and this case. The nuisance, in fact, 
in that case was of an entirely different kind from that 
to which the act referred. In the case of Malton Board 
of Health v. Malton Manure Co., 40 L. T. Rep. (N. 8.) 
755; 4 Ex. Div. 302, the nuisance was distinctly injuri- 
ous to health, inasmuch as it made sick people worse; 
but apart from that, as I put it in my judgment in 
that case, even if it were not shown to be injurious to 
health, yet if it were destructive of the present com- 
fort of the neighborhood and very near to being injuri- 
ous to health, it seemed to me exactly the thing to 
which both the present and the old act referred. I do 
not find in the case of Great Western R. Co. v. Bishop 
an authority which governs this case. On the con. 
trary, the proper mode of interpreting the act is, in my 
opinion, to take the natural sense of the words. I un- 
derstand them as meaning not acommon-law nuisance, 
but something destructive of present comfort or some- 
thing injurious to health without interfering with 
present comfort. A man, for instance, may catch 
diphtheria without being exposed to any present loss 
of comfort, and it is also possible to destroy a man’s 
comfort in his home without injury to his health, on 
the same principle that consumptive patients used to 
imagine that their health was benefited by exposing 
themselves to the disagreeable smells of a tanner’s yard. 
This seems to me to be the only method of interpreta- 
tion which gives a proper sense to the words of the 
act, and itisat the same time not inconsistent with 
the case of Great Western R. Co. v. Bishop. The case 
of Bunbury v. Page, 45 L. T. Rep. (N. 8.) 759; 8 Q. 
B. Div. 97, which was handed up after the close of the 
argument, is also in*agreement with this view. It.was 
there held that keeping swine so as to be a nuisance to 
any person, in the ordinary sense of the word, came 
within the meaning of the forty-seventh section of the 
Public Health Act, 1875 (38 & 39 Vict. chap. 55), although 
it was not proved that the keeping of the pigs was injuri- 
ous to health. When, that is to say, you complainofa 
man’s pigs as a nuisance, he is not at liberty to say, 
‘* You have had no typhoid, therefore do not interfere 





with my pigs.”’ ‘‘It appears to me,’’ says Grove, J., | 
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“that the word ‘nuisance’ here is used in the ordinary 
legal sense, and inciudes, in addition to matters injuri- 
ous to health, matters substantially offersive to iis 
senses,’ and Lopes and Bowen, JJ., agree. I feel 
therefore, especially now that my brother Field agrees 
with me, that this is the correct interpretation of the 
statute. 





a et A Case remitted. 
UNITED STATES CIRCUIT COURT AB- 
STRACT.* 

ATTORNEY—PURPOSE OF FEE BILL.— The fee bill is 
intended to regulate only those fees and costs which 
are strictly chargeable as bet ween party and party, and 
not to regulate the fees of counsel, and other charges 
and expenses, as between solicitor and client, nor the 
power of a court of equity, in cases of administration 
of funds under its control, to make such allowances to 
the parties out of the fund as justice and equity may 
require. Trustees v. Greenough, 105 U. 8. 535. U.S. 
Circ. Ct., E. D. Louisiana, Feb. 1883. Louisiana State 
Lottery Co. v. Clarke. Opinion by Pardee, J. 

CARRIER—NON-DELIVERY OF GOODS SEIZED UNDER 
LEGAL PROCESS.—However the law may be elsewhere, 
the rule of the Supreme Court of the United States is 
that a seizure under legal process is a defense to the 
carrier in an action for non-delivery. But the mere 
seizure under valid process is not enough to excuse the 
carrier, for he must give immediate notice to the con- 
signee; failing this, he becomes liable as in any other 
case of delivery to another person than his own bailee 
and assumes the burden of showing that the party 
seizing the goods under the process has the paramount 
title, unless he can show that the consignee had actual 
kuowledge from other sources in due time to be equiv- 
aleut to that notice he would have received if the car- 
rier had not been negligent in this regard. If the car- 
rier, on demand of an adverse claimant to surrender 
possession, refuses, but promises to and does delay 
shipment soas to give the claimant an opportunity to 
sue outa writ of replevin or take legal proceedings, he is 
liable absolutely to the consignee unless he can show 
that the adverse claimant was the rightful owner; and 
this, whether he gives his bailee for carriage notice of 
the seizure or not. A carrier cannot thus desert his duty 
of immediate shipment and delivery according to his 
contract. U.S. Circ. Ct., W. D. Tennessee, April 24, 
1883. Robinson v. Memphis, etc., Railroad Co. Opinion 
by Hammond, J. 


CoNFEDERATE SECURITIES—CONTRACT OF SALE OF, 
UNLAWFUL.— As the bonds of the Confederate States 
have been declared illegal by the fourteenth amend- 
ment to the Constitution of the United States, a con- 
tract for the sale and delivery of such bonds at a 
specified rate per 1,000, entered into since the war, is 
void, and a suit for damages for a failure to deliver as 
promised cannot be maintained. When a contract is 
connected by its consideration with an illegal trans- 
action, a court of justice will not aid its enforcement. 
U.S. Cire. Ct., M. D. Alabama, Feb., 1883. Branch 
v. Haas. Opinion by Bruce, J. 

NUISANCE—JOINDER OF SEVERAL PARTIES CREAT- 
ING— TENANT IN COMMON PLAINTIFF. — Several 
parties owning extensive mines at various points on 
the affluents of the Yuba river work them independ- 
ently of each other by the hydraulic process, discharging 
their waste earth and other debris into the stream, 
whence it flows down into the main river, where the 
debris becomes mingled into one indistinguishable 
mass, passes on,and is deposited along the course of the 
river in the valley below, burying valuable lands and 


*Appearing in 16 Federal Reporter. 
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creating a public and private nuisance. A billin equity 
by a party injured against all the parties thus con- 
tributing to the nuisance,to enjoin, it isnot demurrable 
as being multifarious, or for a misjoinder of parties 
defendant. The parties thus creating the nuisance 
may be joined in equity, both on the ground that they 
co-operate in fact, and actually contribute to the nui- 
sance, the injury being the single result of the action 
of the debris combined, and operating together long 
before it reaches the place where the injury is effected ; 
also, on the ground of avoiding a multiplicity of suits. 
One tenant in common of land, injured by a public 
and private nuisance, may sue to enjoin the nuisance 
without making his co-tenant a party, either as com- 
plainant or defendant. In Thorpe v. Brumfitt, L. R., 
8 Ch. App. 656, a bill was supported against several 
parties acting individually and severally, in blocking 
up the passage to an inn by loading and unloading 
wagons in it, in the prosecution of their several call- 
ings. Chipman vy. Palmer, 77 N. Y. 56, expressly recog- 
nizes the rule that ‘‘an equitable action will lie to re- 
strain parties who severally contribute to a nuisance, 
while it holds that they cannot be joined in an action 
at law.’ So does Crossley v. Lightowler, L. R., 3 Eq. 
279, and Duke of Buccleugh v. Cowan, 5 Sess. Cas. (3d 
series) 214. See White v. Jameson, L. R., 18 Eq. 303. 
Keyes v. Little York, G.W. & W. Co., 53 Cal. 724, is in 
conflict with the other cases, but is substantially over- 
ruled by the present Supreme Court in the subsequent 
case of Hillman v. Newington, 57 Cal. 56. See also 
Mayor of York v. Pilkington, 1 Atk. 283; Sheffield 
Water-works v. Yeomans, L. R., 8 Ch. 8, 11; Ware v. 
Horwood, 14 Ves. 28-33; Supervisors v. Deyoe, 77 N.Y. 
219; Schuyler Fraud Cases, 17 N. Y.592; Central Pa- 
cific Railroad Co. v. Dyer, 1 Sawy. 650; Gaines v. Chew, 
2 How. 642; and Oliver v. Piatt, 3 id. 412. U.S. 
Cire. Ct., California, April 9, 1883. Woodruff v. North 
Bloomfield Mining Co. Opinion by Sawyer, J. 


TEXAS SUPREME COURT ABSTRACT. 


CARRIER—EXEMPTION BY CONTRACT FROM LIABIL- 
1Ty.—It has been generally held that where there is 
no express statute forbidding it, a carrier may con- 
tract not to be liable for damages which do not occur 
from the negligence of himself or his servant or 
agents. Railroad Company v. Lockwood, 17 Wall. 
357; Hooper v. Wells, 27 Cal. 11; Adams’ Express v. 
Fendick, 38 Ind. 150; Rhodes v. Louisville & C. R. Co., 
9 Bush, 688. When he undertakes to carry goods, not 
only over his own route, but over connecting lines, he 
cannot contract that his responsibility may ter- 
minate at the end of hisown line. Lawson on Car- 
riers, § 235. He will still be held responsible for the 
negligence, not only of himself and servants, but of 
the connecting lines, they being considered his agents 
for carrying out the particular contract. Bank of 
Kentucky v. Adams’ Express Co., 93 U. 8. 174. The 
exemption from liability is however available where 
the carrier forwards the goods consigned to him in 
the manner and by the route with reference to which 
the contract is made. If he deviates from his route, 
or forward the goods by different conveyances from 
those contemplated by his agreement, he becomes an 
insurer of the goods, and cannot avail himself of any 
exceptions made in his behalf in the contract. Fat- 
man vy. Cincinnati R. Co., 2 Dis. 248; Robinson v. 
Merchants’ Dispatch Tran.Co., 45 Iowa, 470. Accord- 
ingly, held, that under acontract by a railroad com- 
pany to forward melons by cars on which they were 
loaded from Galveston to Chicago without change, and 
the cars were changed while upon a connecting line, 
the risk of safe transportation was assumed by the 





company’s agents, the connecting line where the 
change occurred for the company, and it became 
liable, notwithstanding the stipulation against 
damage beyond its own terminus. A case in point is 
that of Stewart v. Merchants’ Dispatch Co., 47 Iowa, 
229. There goods were delivered to a transportation 
company at Worcester, Mass., tobe taken to Musca- 
tine, Iowa, through without transfer, in cars owned 
and controlled by the company, and the contract con- 
tained a clause of exemption against liability for loss 
by fire. When the goods reached Chicago they were 
transferred to a warehouse and consumed by fire the 
same day. It was held that the company were liable 
for the loss, notwithstanding the exemption. Galves- 
ton, Houston, etc., R. Co. v. Allison. Opinion by Wil- 
lie, C. J. 

[Decided May 1, 1883.] 


EMINENT DOMAIN—LAND-OWNER NOT CONFINED TO 
STATUTE PROCEEDING FOR COMPENSATION.—When a 
railroad company enters upon land without condem- 
nation, the land-owner is entitled to bring action for 
its value in the courts, and itis nota defense to his 
action that he has not sought relief under a statute for 
condemning land. Itis held by the great weight of 
authority, that when a statute provides a tribunal and 
mode of procedure by which property may be con- 
demned to a public use, such tribunal has an exclusive 
jurisdiction, and that the person or corporation, to 
whom the statute gives the right to institute a pro- 
ceeding to condemn land, cannot resort to any other. 
In this State, the right to institute a proceeding to 
condemn land for the roadway of a railroad is given 
to the company seeking it, and to no other person (R. 
S. 4182); and if a company fails to avail itself of this 
right, and without the consent of the owner, enters 
upon his land, such owner is entitled to resort to any 
court having jurisdiction, by reason of the amount of 
damage claimed, for redress of the wrong. Sherman 
v. Milwaukee, etc., R. Co., 40 Wis. 652; Bliss v. Chi- 
cago & N. W. R. Co., 43 id. 192; Kansas Pacific R. Co. 
v. Steeter, 8 Kans. 135; Stein v. Burden, 24 Ala. 146; 
Goulard vy. City of St. Louis, 36 Mo. 532. J/nternational, 
etc., Railroad Co. v. Venitos. Opinion by Stayton, J. 


(Decided April 27, 1883.] 


INFANCY—MINOR’S CONTRACT VOIDABLE NOT VOID— 
RATIFICATION AFTER MAJORITY.—A charge that when 
acoutract is made with a minor, either party may 
disavow the contract wheu the minor attains his ma- 
jority, held error. “The disability of infancy is the 
personal privilege of the infant himself, and none but 
himself, or his legal representative, can take advan-- 
tage of it. Therefore other parties who contract with 
an infant are bound by it, although it be voidable by 
him. Were it otherwise, this disability might be of 
no advantage to him, but the reverse.’’ It is held 
that when an infant who has purchased property dis- 
poses of it after coming of age, this must be regarded 
asa confirmation of the contract. Cheshire v. Bar- 
nett, 4 McCord, 241. So when an infant has sold prop- 
erty and afterward reclaims it, this would be regarded 
as adisavowal of the contract, and he must restore the 
purchase-mouey. It seems that an infant may dis- 
affirm a sale of personal property before he attains his 
majority, though the rule is otherwise as to real 
estate. Cummings v. Powell, 8 Tex. 80. But the au- 
thorities assert that acts of ownership to amount toa 
disavowal of the previous sale must be distinct and 
unequivocal. Harris v. Musgrove. Opinion by De- 
lany, J. 

[Decided May 8, 1883.] 
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NEW JERSEY COURT OF ERRORS AND AP- 
PEALS ABSTRACT. 
MARUCH TERM, 1883.* 

SLANDER OF TITLE—WHAT ESSENTIAL TO ACTION.— 
In an action for slander of title malice is of the gist of 
the action, and the real poiut on the question of. mal- 
ice is whether the defendant made the statement bona 
fide and underan honest impression of its truth, or 
whether he made it maliciously for the purpose of 
slandering the plaintiff's title. When the publication 
of a notice of defect of title is brought within the 
limits of a privileged communication, the burden of 
proving malice in fact is thrown upon the plaintiff. 
This may be done either by extrinsic evidence, or 
from the language of the communication itself, as if its 
terms be disproportioned to the exigencies of the oc- 
casion, or if the language used be unnecessarily exces- 
sive or more defamatory than the occasion require. If 
there be any evidence of malice, either extrinsic or in- 
trinsic, in answer to the immunity claimed by reason 
of the occasion, the question of malice should be sub- 
mitted to the jury. Wherea defendant published in 
the notice of the defect of title of the plaintiff *‘ that a 
final injunction and decree were obtained against the 
plaintiff in the Circuit Court of the United States,”’ 
whereas, in fact, no final decree ever had been made 
in the suit, which was discontinued by consent of the 
parties before the publication of the notice, and the 
only decree made was a mere ex parte order for a pre- 
liminary injunction, held such allegation was in excess 
of the occasion and entirely unwarranted, either to 
the protection of the interests of the corporation 
represented by the defendants, or for warning the 
public against danger of litigation and loss in case of 
infringement of the company’s patents. Such allega- 
tion was not a mere assertion of a supposed right, but 
an unfounded attack on the title of the plaintiff. Pitt 
vy. Donovan, 1 M. & 8. 639. In Cook vy. Wildes, 5 E. & 
B. 328, Lord Campbell says: ‘ We are of opinion that 
wherever there is evidence of malice, either extrinsic 
or intrinsic, in answer tothe immunity claimed by 
reason of the occasion, a question arises which the 
jury, and the jury only, ought to determine.” -To the 
same effect are the cases of Wright v. Woodgate, 2 Cr., 
M. & R. 573; Gilpin v. Fowler, 9 Ex. 615; White v. 
Nicholls, 3 How. 266, and Like v. McKinstry, 3 Abb. 
Pr. 62. In Gassett v. Gilbert, 6 Gray, 94, the court, 
after holding that the defendants were justified in 
publishing a notice in proper and necessary language, 
make the following remarks as to the proof of actual 
malice by intrinsic evidence: ‘ But it does not follow 
that there was no evidence in the case upon which it 
was proper for the jury to pass as showing the exist- 
ence of actual malice on the part of the defendants. 
They cannot be justified if they have ineluded in their 
notice any statements of a defamatory nature not war- 
ranted by the occasion which called forth the publi- 
cation. The privilege must be limited by the exi- 
gency, and if the defendants, by the terms of the 
notice, exceeded the just limits which were necessary 
and proper to accomplish the legitimate purpose of 
protecting the corporation and the public from the 
unauthorized acts of the plaintiff, it will be evidence 
of malice proper to be weighed by the jury. Weare 
therefore of opinion that the case must be submitted 
to the jury to determine the question whether, under 
all the circumstances, the defendants have not ex- 
ceeded the just bounds of their privilege and been 
actuated, not by an honest purpose to protect the in- 
terests of the corporation, but by a malicious design 
to defame the plaintiff." The same doctrine is held 
in Swan v. Tappan, 5 Cush. 104, and in Brow v.Hatha- 





*To appear in 16 Vroom’s (45 N. J. Law) Reports. 





way, 13 Allen, 239. .dndrew v. Deshler. 


Green, J. 


STATUTORY CONSTRUCTION—CONSTRUCTION WHERE 
AMBIGUITY.—A statute passed after certain road im- 
provements were completed by aspecial commission, 
authorized the commissioners, who were to assess the 
expenses thereof, to determine what amount of such 
expenses should be paid by the county of Hudson, and 
directed that the sum so determined should be raised 
by general taxation, as other county taxes ure raised, 
and when collected, should be paid over to the treas- 
urer of the commission. Held, that the sum so de- 
termined was not a general debt of the county, and 
that the county officers were not bound to raise by 
tax or to pay any interest on said sum. The rule for 
the construction of such statutes is thus laid down by 
Dwarris (Potter’s Dwar. on Stat. 255): ‘‘Acts of Par- 
liament which impose a duty upon the public will be 
critically construed with reference to the particular 
language in which they are expressed. When 
there is any ambiguity found, the construction 
must be in favor of the public; because it is a 
general rule that where the public are to be 
charged with a burden,the intention of tbe legis- 
lature to impose that burden must be explicitly and 
distinctly shown.”’ Justice Cooley, quoting che forego- 
ing extract (Cooley on Tax., 201), says: ‘* This state- 
ment of the general rule expresses the view which it is 
believed has always prevailed in England. It is also 
that which has been adopted in the several States. 
Like views have been frequently expressed by the 
Federal courts.’’ State of New Jersey v. Freeholders 
of Hudson. Opinion by Dixon, J. 


Opinion by 


—_—_—______——. 


NORTH CAROLINA SUPREME COURT 
ABSTRACT. 
FEBRUARY TERM, 1883.* 


INFANT — VOLUNTARY DEED TO— SUBSEQUENT CON- 
VEYANCE BY GRANTOR TO ANOTHER.—A deed to the 
plaintiff (a minor) was delivered to his father to keep 
for him, and a few days thereafter, in pursuance of a 
certain arrangement intended to give ease and favor 
to the father, the deed was destroyed without having 
been registered, and the land conveyed by the same 
grantor to the defendant. Held, in an action for the 
land, etc.: (1) The plaintiff, being an infant, was inca- 
pable of parting with the estate conveyed, or of as- 
senting to the destruction of the deed. (2) Equity will 
restore the plaintiff to the position he was in before 
the destruction of his muniment of title. (3) Pay- 
ment of the land by relatives of the plaintiff is a suf- 
ficient consideration to support the conveyance. (4) 
To entitle the defendant to priority over the plaintiff, 
he must show that he is not only a purchaser for value, 
but also without notice of the plaintiff’s equity. 
Tolar v. Tolar, 1 Dev. Eq. 456; Plummer v. Basker- 
ville, 1 Ired. Eq. 252; Walker v. Coltraine, 6 id. 79; 
Crump v. Black, id. 321; May v. Hanks, Phil. Eq. 310. 
Brendle vy. Heron. Opinion by Ruffin, J. 

SHERIFF'S DEED—WHEN IT TAKES EFFECT—ADVERSE 
POSSESSION.—-A sheriff's deed, made in pursuance of 
an execution sale, operates from the day of sale, not 
from the date of the deed. In such case, the pur- 
chaser, being clothed with the fegal title from the day. 
of sale, is also subjected to the consequences attending 
a possession, under color, held adversely tohim. Hoke 
v. Henderson, 3 Dev. 12; Dobson v. Erwin, 4 Dev. & 
Bat. 201; Flynn v. Williams, 7 Ired. 32; Davidson v. 
Frew, 3 Dev. 3; Testerman v. Poe, 2 Dev. & Bat. 103; 
Presnell v. Ramsour, 8 Lred. 505; Woodey v. Gilliam, 
67 N. C., 237; Dobson v. Murphy, 1 Dev. & Bat. 586; 


*Appearing in 88 North Carolina Reports. 
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Pickett v. Pickett, 3 Dev. 6. Cowles v. Coffey. 
Opinion by Ruffin, J. 

SURETYSHIP—ADDITIONAL SECURITY WILL NOT DIS- 
CHARGE SURETY.—Where additional security is given 
by the principal debtor, with no understanding for 
further time, and the remedy to enforce collection re- 
mains as before, held, that the surety is not thereby 
discharged; such security inures to the advantage of 
the surety. ‘‘It is a well settled principle of equity 
as between creditor and surety, that where the creditor 
by a binding contract, and not a mere nudum pactum, 
gives further time to the principal debtor, the surety 
is discharged by matter in pais, as it is termed in the 
books.”” Howerton vy. Sprague, 64 N. C. 451. “It 
must be a valid contract with the principal debtor 
without the assent of the surety, by which the rights 
or liabilities of the surety are injuriously affected, to 
exonerate the latter. Deal v. Cochran, 66 N. C. 269. 
Even a usurious contract, at least where the considera- 
tion is executed, though avoidable by the creditor, will 
have the like effect. Pippin v. Bond, 5 Ired. Eq. 91; 
Scott v. Harris, 76 N. C. 205; Carter v. Duncan, 84 id. 
676; Bank v. Lineberger, 83 id. 454. Such an 
agreement to suspend or delay will not be inferred 
from the mere giving the collateral security with 
the power to sell the same at a certain time, if the 
debt be not paid. 2 Pars. Cont. 685. In Eures v. 
Widdowson, 4 C. & P. 151, an assignment of prop- 
erty was made to secure sums due and future demands, 
with a power of sale not to be executed until after six 
months’ notice. An action was brought on two bills 
of exchange protected in the assignment, which was 
set up as a defense, and Tindal, C. J., says: ‘‘I am of 
opinion that such an assignment can only be considered 
as a collateral security, and that the personal remedy 
is not suspended, as there is not any clause to that ef- 
fect in the deed.” Stullings v. Lane. Opinion by 
Smith, C. J, 


> 





WEST VIRGINIA SUPREME COURT OF AP- 
PEALS ABSTRACT.* 

HIGHWAY — ESTABLISHMENT OF.—A public high- 
way under the direct control of the public and kept in 
repair by it, and which no individual can obstruct 
without being liable to punishment, may, if the Legis- 
lature by law so authorize, be established, though it 
be had only from a public road to the dwelling or farm 
ofasingle person. Ifthe powerconferred on a County 
Court to epen such public highway be general, no limi- 
tation of this power will be placed by the courts be- 
cause of the degree of accommodation which such pub- 
lic road may afford to the public at large. That is a 
matter in such case which addresses itself, not to the 
authority, but the discretion, of the County Court. 
Verner v. Martin. Opinion by Green, J. 

[Decided April 21, 1883.] 

NAVIGABLE RIVER— OHIO RIVER— RIGHTS OF 
RIPARIAN OWNERS — MUNICIPAL CORPORATION — 
WHARF.— The Ohio river is navigable and a public 
highway in the highest and broadest intendment pos- 
sible. Riparian owners of land on the Ohio river as 
against the State of West Virginia, hold their titles to 
ordinary high-water mark only. The bed, bank and 
shores of the Ohio river are held by the State in trust 
for the public. It is competent for the Legislature to 
confer on municipal corporations, in aid of the naviga- 
tion of said river, the exclusive right to construct 
wharves within their corporate limits between ordi- 
nary high-water mark and low-water mark, without 
compensation to the adjacent lot-owner for the land 
so taken for that purpose. The act of the Legislature 


denying the right of a riparian owner of a lot in an in- 
corporated town or city to make a wharf or bulk-head 
on the space between ordinary high-water mark and 
low-water mark adjacent to his lot, without the con- 
sent of the council of said town or city, is constitu- 
tional. Where a lot-owner under such circumstances 
does attempt to erect such wharf, etc., without the 
consent of the council of the city or town, the city or 
town may enjoin him from so doing. Townof Ravens- 
wood v. Flemming. Opinion by Johnson, J. 

(Decided July 7, 1883.] 


RECORD — IMPUTATION OF ABSOLUTE VERITY — 
INTERLINEATIONS AND ERASURES.— A record imports 
such absolute verity that no person against whom it is 
pronounced shall be permitted to aver or prove any 
thing against it. The record to which such absolute 
verity is imputed consists not only of what is written 
on the record book and authenticated by the signature 
of the judge, but also all indictments and pleadings 
and papers referred to by the record book and thereby 
made a part of the record. But if a record is inter- 
lined or erased in a material matter, and it is alleged 
that this was done after the record was made by some 
unauthorized person, such alteration constitutes no 
part of the record, and an inquiry may be made into 
the genuineness of such altered record, and it may be 
proven by parol that such alteration was thus made by 
one not authorized to make it. This is not contro- 
verting the absolute verity of the record, but simply 
inquiring what really constitutes the record. If this 
were not allowed, the absolute verity attributed toa 
record could be used to give sanction to a forgery orto 
a fraudulent erasure of the record. State of West Vir- 
ginia v. West. Opinion by Green, J. 

[Decided June 30, 1883.] 


SURETYSHIP — LIABILITY OF PRINCIPAL TO SURETY. 
—Ifasurety extinguishes the debt of his principal, in 
whole or in part, for any sum less than the full amount 
so extinguished, he can, in the absence of an express 
contract, only recover from his principal the amount 
actually paid by him. The implied contract in such 
case is, that the surety shall be indemuified only, and 
he will not be allowed to speculate out of his principal; 
consequently, if a surety obtains a credit on the debt 
of his principal without pecuniary cost, loss or damage 
to him, he will not be entitled to recover any thing for 
procuring such credit, although his principal avails 
himself of the benefit of such credit and the same is 
allowed to him by the creditors. Mathews v. Hall. 
Opinion b* Sneider, J. 

(Decided April 21, 1883.] 


RHODE ISLAND SUPREME COURT 
ABSTRACT.* 

DOMICILE—MEANING OF ‘ RESIDENCE ’’—VOTING.— 
In the Constitution of Rhode Island, article 2, sections 
1 and 2, the word “‘residence”’ means domicile or home, 
not the place of actual babitancy. Hence, when a 
qualified citlzen had his domicile in the town of L., but 
for temporary purposes was residing in another town, 
held, that he had the right to vote in the town of L. 
Domicile is not changed by mere change of habitancy 
without an intent to change the domicile. White v. 
Brown, 1 Wall. C. C. 217; Hodgson v. De Beauchesne, 
12 Moore P. C. C. 285; Harvard College v. Gore, 5 
Pick. 369; Horne vy. Horne, 9 Ind. 99; Folger v. 
Slaughter, 19 La. Ann. 323; Udny v. Udny, L. R.,1 
Sc. App. 441, 448. State of Rhode Island vy. Aldrich. 
Opinion by Durfee, C. J. 
(Decided May 31, 1883.] 





*To appear in 21 West Virginia Reports. 





*To appear in 14 Rhode Island Reports. 
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PARTIES—IN ACTION OP TORT.—The rule is, that in 
an action of tort against several who are jointly 
charged, the verdict ought to be rendered against all 
who are proved guilty as charged, without any appor- 
tionment of the iamages, each and all of them being 
alike liable for the wrong to the fullest extent, in what- 
ever different degrees they may have contributed to it. 
Hill v. Goodchild, 5 Burr. 2790; Hume v. Oldacre, 1 
Stark. 351; Berry v. Fletcher, 1 Dill. 67, 71; Sprague 
v. Kneeland, 12 Wend. 161; Halsey v. Woodruff, 9 
Pick. 555; Fuller v. Chamberlain, 11 Metc. 503; Currier 
v. Swan, 63 Me. 323; Clark v. Bales, 15 Ark. 452; Hair 
v. Little, 28 Ala. 236; Bell v. Morrison, 27 Miss. 68; 
Beal v. Finch, 11 N. Y. 128. Keegan v. Hayden. 
Opinion by Durfee, C. J. 

[Decided May 31, 1883.] 


MUNICIPAL CORPORATION—NEGLIGENCE—NOTICE— 
KNOWLEDGE OF POLICEMAN.—A. and B. were injured 
by driving into a pile of gravel ina highway, and 
brought suit against the town in which the highway 
was situated. The pile of gravel had been accumulat- 
ing in the highway during an afternoon. To establish 
the negligence of the town authorities the plaintiff in- 
troduced in evidence the police regulations of the 
town, which made it the duty of the police patrolmen 
to note and report without delay all obstructions in 
the street. Held, that the evidence was properly ad- 
mitted. Had the police patrol performed its duty the 
obstruction could have been made innocuous. See 
Rehberg v. Mayor of New York, 15 Rep. 310.. Bow- 
man v. Tripp. Opinion by Carpenter, J. 

[Decided July 14, 1883.] , 


MASTER AND SERVANT — NEGLIGENCE — DEFECTIVE 
ELEVATOR CHAIN—FELLOW SERVANT.— (1) A., a 
workman in the employ of B., was injured by the break 
of an elevator chain and the fall of the elevator in B.’s 
machine shop. A.’s business was to load the elevator 
on the lower floor and unload it on the upper. A stair- 
case near the elevator connected the two floors, and A. 
was injured while riding with his load on the elevator. 
it appearing that the chain had broken some six weeks 
before and had been repaired, and the evidence being 
conflicting whether B.’s superintendent had been noti- 
fied of the break, and it also appearing that the ratch- 
ets to arrest the fall of the elevator were not in work- 
ing order: Held, that the question of B.’s negligence 
was for the jury. (2) Held, further, that B. was not 
relieved from liability if the defective condition of the 
chain and ratchets arose from the negligence of one of 
A.’s fellow workmen, whose duty it was to care for 
them. A master cannot delegate to another his obli- 
gation to keep the machinery operated by his servants 
reasonably safe. Ford y. Fitchburg R. Co., 110 Mass. 
240; Laning v. New York Cent. R. Co., 49 N. Y. 521; 
Chicago and N. W. R. Co. v. Jackson, 55 Ill. 492; Cor- 
coran v. Holbrook, 59 N. Y. 517, 520; 17 Am. Rep. 369; 
Harper v. Indianapolis and St. Louis R. Co., 47 Mo. 
567; Brickner v. New York Cent. R. Co., 2 Lans. 506; 
affirmed by Court of Appeals, 49 N. Y. 672; Flike v. 
Boston and Albany R. Co., 53 id. 549. Mulbey v. 
Rhode Island Locomotive Works. Opinion by Durkee, 
C.J. 

[Decided June 30, 1883.] 


———__>___—_——. 


INSURANCE LAW. 

FIRE POLICY—WAIVER OF CONDITIONS BY PAROL.— 
There are many adjudged cases which hold that cer- 
tain conditions of a policy of insurance may be waived 
by parol. These cases include such provisions as the 
time of the payment of premiums, the production of 
proofs of loss, the breach of any condition in the 
policy as against the increase of risk, or the keeping of 


hazardous goods or the like. In this court it has been 
held that an increase of risk may be waived by an 
agent by parol. Viele v. Germania Ins. Co., 26 lowa, 
9. That the time for the payment of the premium 
may be waived. Young v. Hartford Ins. Co., 45 Iowa, 
377. But the conditions of a policy as to the subject 
of the insurance,—the property insured and the owner- 
ship thereof — may not be waived by parol. Iowa Su- 
preme Court, June 14, 1888. Fuller v. Phenix Jus. Co. 
Opinion by Rothrock, J. 


FIRE POLICY—NATURE OF—INSURABLE INTEREST— 
BAILEE — ADMINISTRATOR — AGENCY — REMOVAL — 
WAIVER.—(1) A policy of insurance against fire is a 
contract of indemnity, and the assured must have an 
insurable interest in the property when it is insured, 
and when the loss by fire occurs. But if the policy on 
its face sets out such an iusurable interest as by stat- 
ing that that property assured is the property of the 
insured, this alone establishes that the assured has 
prima facie an insurable interest, and if disputed the 
insurance company must by proper proof show that he 
had not an insurable interest. Ifa party has the care 
and custody of property, he may insure it in his 
own name, even though he be not responsible for its 
safety if he really insured it for the owner, though 
this be not expressed on the face of the policy, for in 
such case he has an insurable interest, and in general 
to give a party an insurable interest in property it is 
not necessary that he should have any actual right of 
property, either legal or equitable, in the subject in- 
sured, but it is sufficient if he or those he represents 
will suffer any sort of loss by its destruction. If the 
administrator of a decedent has such insurable inter- 
est he has a right to recover on the policy in case 
of loss by fires, though when the loss occurs there are 
abundant real assets to pay all the decedent’s debts, if 
they have not been actually paid. (2) An insurance 
company which establishes a local agency is reeponsi- 
ble for all the acts and declarations of its agent 
within the scope of his apparent authority. The ques- 
tion in such cases is not what authority he in fact has, 
but what were his apparent powers—that is, what 
powers had the assured a right to believe were given 
the agent. (3) A policy of insurance may be continued 
in force by a subsequent contract made before, at the 
time of, or after the policy had expired. Such a con- 
tinuance in force of a policy differs from a new con- 
tract of insurance, as by it the original contract.is kept 
up, and in case of loss the original policy is the basis of 
action in connection with the contract of renewal or 
continuance; and if changes are intended to be made, 
it is properly done by simply expressing the changes in 
the renewal or continuance receipt. If such receipt be 
ambiguous on its face, it may be explained by the 
situation of the parties or by the surrounding circum- 
stances existing when it was executed, but not by ver- 
bal declarations of the parties. (4) A denial by an in- 
surance company of its liability on other grounds before 
uny preliminary proofs are made, and before the time 
within which such proofs are to be made by the terms 
of the policy, is in law a waiver of the conditions of a 
policy requiring such proof. West Virginia Supreme 
Court of Appeals. April 7, 1883. Sheppard v. Peabody 
Ins. Co. Opinion by Green, J. (21 W. Va.) 


LIFE POLICY — INSURABLE INTEREST — ASSIGNEE IN 
BANKRUPTCY AND DEBTOR.—An assignee in bank- 
ruptcy has no insurable interest in the life of a bank- 
rupt, at least after his discharge. Upon a policy on 
the life of the bankrupt, payable at his death to his 
executors, administrators or assigns, with an equal 
premium payable annually during the bankrupt’s life, 
the only beneficial interest which passes to the assignee 
in bankruptcy is its surrender value or net reserve at 





the time of the bankruptcy. Beyond that interest the 
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policy, so far as respects any future insurance under 
it, would be a burden rather than a benefit, which the 
assignee is not authorized to continue, and the assignee 
takes the legal title to the policy for the purpose of 
making the surrender value or net reserve available to 
the estate. Copeland v. Stephens, 1 Barn. & Ald. 594; 
Hanson v. Stevenson, id. 304; Lewis v. Burr, 8 Bosw. 
140; Journeay v. Brackley, 1 Hilt. 447. The assignee, 
moreover, could have no right to use the moneys of 
the estate to pay premiums during the bankrupt’s life, 
and thus keep the estate unsettled for an indefinite 
period, for the mere purpose of speculating upon the 
chances of the bankrupt’s early death. /n re Newland, 
7N. B. R. 477. The speedy settlement of the estates 
of bankrupts, as contemplated by law, is incompatible 
with such dealings. Where the bankrupt, holding such 
a policy at the time of his bankruptcy, was afterward 
discharged from his debts and died several years after, 
his wife having kept the policy alive by payment of 
premiums subsequent to the bankruptcy, supposing 
that the policy was for her benefit, held, that the 
assignee should be authorized to surrender the policy 
on payment of the full net reserve or surrender value 
at the time of the bankruptcy. U.S. Dist. Ct., S. D. 
New York, March 16, 1883. Matter of Mc Kinney. 
Opinion by Brown, J. (15 F. R. 539). 


MARINE POLICY — LIABILITY FOR FREIGHT.—A Ves- 
sel owned by plaintiff, loaded with coal, met with dis- 
aster in a heavy storm in Long Island Sound, within 
six miles of New Haven, which was the port of destina- 
tion. She lost two planks in her bow, and sank in 
forty feet of water. A buoy was attached to her bow 
before she sank, so that the spot where she lay might 
be readily found. The plaintiff offered to abandon the 
vessel to the insurers if they would pay as for a total 
loss, which they would not. The defendants who 
were insurers of the cargo, after they were subrogated 
to the rights of the owner, united with the 
insurers of the vessel in accepting the proposal of 
wreckers to raise her for $1,000, to be apportioned be- 
tweon the boat and the cargo, the raising to be, as the 
policy upon the vessel expressed it, ** for the benefit of 
all concerned, ~vithcut prejudice to the rights of either 
party.’’ The president of defendant, while the vessel 
was in the possession of the wreckers (though told by 
plaintiff not to take it), directed them to sell the coal, 
which they did, and after deducting $1,000, paid over 
the residue to the defendant. Held, that plaintiff 
had not abandoned the coal to defendant, and thereby 
relinquished the freight, and there never was an 
abandonment of the vessel or cargo; that the act of 
defendant in selling the coal was wrongful, and as it 
destroyed plaintiff's lien for freight, he can recover of 
defendant as his damages the amount of his lien and 
interest. United States Ins. Co. v. Lenox, 1 Johns. 
Ch. 377; Davy v. Hallett, 3 K. 20; Coolidge v. Glou- 
cester Ins. Co., 15 Mass. 341; Hubbell v. Great West- 
ern Ins. Co., 74 N. Y. 260; Heyliger v. New York Fire- 
man’s Ins. Co., 11 Johns. 85; Bradhurst v. Col. Ins. Co., 
9id. 14; Briggs v. Merchant Ass. Co., 13 Q. B. 137; 
Job v. Langton, 6 Ellis & B. 179; Allen v. Mercantile 
Ins. Co., 44 id. 437; Franklin v. Neate, 13 M. & W. 481; 
Richards v. Simons, A. & E. (N. 8.) 99; Reeves v. Cap- 
per, 5 Bing. N. C. 136; 6 Scott, 877; 1 Arn. 40; Tuttle 
v. Wheeler, 6 Barb. 364; Hale v. Omaha National 
Bank, 49 N. Y. 631; Mears v. London R. Co., 11 C. B. 
850; Tancred v. Allgood, 4 H. & N. 438; 28 Law J. 
Exch. 362; Reeves v. Cappers, 5 Bing. N. C. 36; May- 
hew v. Herrick, 7 C. B. 229. The case at bar is dis- 
tinguishable from Goulet v. Asser, 22 N. Y. 225, and 
the cases upon which it was founded, of Hull v. Carn- 
ley, 17 N. Y. 202; Van Antwerp v. Newman, 2 Cow. 
543; Carpenter v. Town, Lalor, 72, and Gordon v. 
Harper, 7 T. R. 99; Tancred v. Allgood, 4 Hurlst. & N. 





438; Hale v. Omaha Nat. Bank, 49 N. Y. 631. New 
York Common Pleas, March 15, 1883. Hughes v. Sun 
Mutual Insurance Co. Opinion by Daly, C. J. (23 N. 
Y. Reg. 801). 

FIRE POLICY — INSURABLE INTEREST — JUDGMENT 
CREDITOR.—A contract for insurance against loss by 
fire is a contract of indemfiity; and a contract to that 
end with a person who has no insurable interest in the 
property, or cannot sustain any pecuniary loss by in- 
jury thereto, is a mere wager, contrary to public 
policy and void. Rohrbach v. Germania Ins. Co., 62 
N. Y. 52; Grevemeyer v. Sun Ins. Co., 62 Penn. St. 
340; McDonald v. Black, 20 Ohio, 191; Carter v. Hum- 
boldt Ins. Co., 12 Lowa, 287; Godin v. London Assur, 
Co., 1 Burr. 490; Hancox v. Fishing Ins. Co., 83 Sumn. 
134. Any person who has a legal or equitable interest 
in property, or is so related to it that an injury to it 
may cause him pecuniary loss, has an insurable interest 
therein. A judgment creditor may have an insurable 
interest in the property’of his debtor, but if such prop- 
erty is destroyed it is not necessarily a loss to him- 
That depends upon the condition in which it left the 
debtor. If he still has sufficient property liable to an 
execution wherewith to satisfy the judgment, the 
creditor loses nothing by the fire. U. S. Cire. Ct., 
Oregon, March 28, 1883. Spare v. Home Mutual In- 
surance Co. Opinion by Deady, J. (15 Fed Rep. 707.) 


a 


CRIMINAL LAW. 


CONSTITUTIONAL LAW—APPEAL IN CRIMINAL CASE 
—LIQUOR PROSECUTION—MEANING OF ‘*‘ JURY.’’— (1) 
A Vermont statute provides thus: ‘‘ No appeal shall 
be allowed in a criminal cause where the respondent 
is acquitted; but the respondent may appeal from any 
judgment or sentence of a justice against him, if the 
appeal is claimed within two hours after the rendition 
of judgment.”” The next section provides that in 
criminal cases the party appealing shall, at the time of 
the appeal, give security by way of recognizance, con- 
ditioned ‘that the appellant will personally appear 
before the County Court, and there prosecute his ap- 
peal to effect and abide the order of court thereon; ”’ 
and further provides, that if the appellant fails to 
enter his appeal in that court the appellee may do so 
for affirmance. Held, that a respondent is under this 
statute entitled toan appeal to the County Court 
from the judgment of a justice of the peace, if claimed 
within two hours, although he neglects to procure the 
bail demanded for his appearance. In such a case the 
appeal should be granted, and the respondent held in 
custody for his appearance at court. (2) The Vermont 
Constitution provides that “in all prosecutions for 
criminal offenses a person hath a right to a speedy 
public trial by an impartial jury of the country’’; 
‘‘ nor can any person be justly deprived of his liberty, 
except by the laws of the land, or the judgment of his 
peers.”’ Held, that the *‘jury”’ here referred to is the 
common-law jury of twelve men. It has many times 
been held by the court that if an appeal be accorded to 
respondents who are in the first instance brought to 
trial before justices of the peace with a jury of six 
men, this article of the Bill of Rights is not infringed; 
and it is equally clear that if no appeal is allowed, the 
respondent is deprived of the mode of trial given him 
by the organic law. Vermont Sup. Ct., Jan. Term, 
1883. Matter of Kennedy. (55 Vt. 1.) 


CRIMINAL CAPACITY OF INFANTS.—An infant be- 
tween the ages of seven and fourteen is presumed to 
be incapable of committing crime, and the onus is on 
the State to prove his criminal capacity. Citing 4 
Blackst. Com. 24; Bishop Crim. Law, 284, 285; State 
v. Hundley, 4 Harr. 566; Angelo v. People, 96 Ill. 209. 
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State of Missouri v. Adams. Opinion by Sherwood, J. 
(76 Mo.) 


HABEAS CORPUS—RE-ARREST OF PERSON SET AT 
LARGE.—A party, set at large by writ of hubeas corpus, 
upon the ground that the judgment of imprisoument 
was void for want of jurisdigtion in the court, may be 
again arrested for the same cause upon legal process of 
a court having jurisdiction—either to try or bind 
over. In Yates v. Lansing, 5 Johns. 282, the action 
was for a penalty under the statute of New York, and 
to illustrate its meaning, Kent, C. J., puts what he 
calls a “ plain case”’’ of a person, who upon being com- 
mitted at a Court of Sessions of the peace, was dis- 
charged by a judge on habeas corpus, on the ground 
that the order of commitment was invalid; and he 
asks, whether in such case there could be any doubt 
that the court might cause him to be recommitted 
upon another and a better warrant. In Lx parte Mil- 
burn, 9 Pet. 704, the Supreme Court of the United 
States held that a discharge upon ahabeas corpus, upon 
the ground of the illegality of the process under which 
he was imprisoned, did not protect a party from arrest 
under other process for the same offense. State of 
North Carolina v. Weatherspoon. (88 N. C. 18.) 


TRIAL—PRACTICE AT—ANSWERS TO REQUESTS TO 
CHARGE.—Where a request to charge the jury em- 
bodies a correct statement of law, is applicable to the 
case, is fairly raised by the testimony, and is material, 
the court should charge upon it distinctly. It is not 
sufficient for the court, in response to several distinct 
requests by defendant's counsel to charge upon sev- 
eral propositions of law, to say that the jury must 
take the law as the counsel for defendant had read it 
in his address; but the court should charge on each 
request, either in its own language or by reading the 
extract relating thereto, which counsel had quoted, 
and instructing the jury that such is or is not the law. 
There should be an answer to each request that states 
a proposition of law fairly arising out of the case. See 
Pullen v. Bonney, 1 South. 125; Broadwell v. Nixon, 
id. 362; Mills v. Sleight, 2 id. 565; Todd v. Collins, 1 
Halst. 127; Westcott v. Danzenbaker, id. 132; Davison 
v. Schooley, 5 id. 145; Den v. Wintermute, 1 Green, 
177; Marshall v. Hann, 2 Harr. 425; Allen vy. Wana- 
maker, 2 Vroom, 370; Talmage v. Davenport, id. 561; 
Drake v. Mount, 4 id. 441; Scott v. Mitchell, 12 id. 346. 
New Jersey Sup. Ct., Feb. Term, 1883. Roe v. State 
of New Jersey. Opinion by Parker, J. (16 Vroom, 49.) 


JURY—QUALIFICATION OF JUROR.—A person sum- 
moned as a juror had been living in the county about 
two months, having come thither from another State 
and settled there, with the intention of making it his 
permanent home. Held, that under a statute.which 
required every juror to be ‘“‘a male citizen of the 
State and aresident of the county,’’ he was qualified 
to serve. Missouri Supreme Court. Stute of Missouri 
v. France. Opinion by Norton, J. (76 Mo.) 





RECENT ENGLISH DECISIONS. 

CRIMINAL LAW—BLASPHEMOUS LIBEL.—The defend- 
ants were indicted for blasphemous libel in the publi- 
cation of certain cartoons, etc., in a newspaper called 
the Freethinker. The jury were directed that a 
blasphemous libel did not consist in an honest denial 
of the truths of the Christian religion, but in “a will- 
ful intention to pervert, insult, and mislead others by 
means of licentious and contumelious abuse applied to 
sacred subjects’; and further, that an authority to 
publish libellous matter was not a presumption of law, 
but a question of fact. Q. B. D., April 24, 1883. Reg- 





ina v. Ramsay. Opinion by Lord Coleridge, C. J. (48 
L. T. Rep. [N. 8.] 733.) 


DoMICILE—ANGLO-CHINESE.—There is no author- 
ity in English law supporting the proposition that a 
person can become domiciled as a member of a com- 
munity which is not the community possessing the 
supreme or sovereign territorial power. Notwith- 
standing the Constitution of the Supreme Court of 
China and Japan, the personal estate of an English- 
born testator permanently residing at Shanghai, and 
whose will has been proved in the court at that place, 
is liable to pay legacy duty. An Anglo-Chinese domi- 
cile (so called by analogy to that esiiead Aig!o-Indian) 
cannot be acquired by 2 iiative of England by perma- 
nent residence in the Empire of China. Ch. Div., April , 
4, 1883. Matter of Tootal’s Trusts. Opinion by Chitty, 
J. (48 L. T. Rep. [N. 8.] 816.) 

LIMITATIONS—TITLE DEEDS FRAUDULENTLY CON- 
VERTED—INNOCENT PLEDGEE.—The defendants ob- 
tained possession of certain title deeds belonging to 
the plaintiffs, through the fraud of a third party, who, 
unknown to the plaintiffs, pledged them with the de- 
fendants by way of equitable mortgage to secure a 
loan. The defendants were not aware of the fraud, 
and the plaintiffs did not discover the loss of the deeds 
until more than six years after they had been de- 
posited with the defendants. Held, that the statute 
of limitations ran from the date of a demand and re- 
fusal to deliver up the deeds to the plaintiffs, and not 
from the date when they were deposited with the de- 
fendants. Q. B. D., April 5, 1883. Spackman v. 
Foster. Opinion by Grove and Stephen, JJ. (48 L. T. 
Rep. [N. S.] 670.) 


MARITIME LAW—SALVAGE.—Where a steamship at 
great risk to herself got another steamship off a point 
in the Red sea, ninety-five miles from Suez, sur- 
rounded by coral reefs, and so saved her from prob- 
able total loss, and then at her request towed her 
within a few miles of Suez, the court on a value of 
62,0001. awarded 6,0001. P. D., Feb. 20, 1883. The Lan- 
caster. Opinion by Sir Robert Philimore. (48 L. T. 
Rep. [N. 8.] 679.) 


PROBATE LAW—BENEFIT OF COVENANT PERSONAL 
PROPERTY—WILL—ABSOLUTE INTEREST TO DONEE.— 
(1) The benefit of a covenant contained in a lease, that 
the lessor will sell the freehold reversion at a fixed 
price is an integral part of the lease, and forms part of 
the personal estate of the lessee. A lease of lands 
contained a covenant by the lessor that if at any time 
after the date of the lease the lessee, his executors, ad- 
ministrators, or assigns, should desire to purchase the 
freehold, the !essui would sell and convey the same to 
them or him ata fixed price. The lessee died intes- 
tate, and without having exercised the option. Held, 
that the benetit of the covenant was an integral part 
of the lease, and passed to the administrator of the 
lessee, and the exercise of the option by him gave the 
next of kin of the lessee a title to the freehold rever- 
sion. (2) It is the tendency of the modern authorities 
to restrict rather than to extend the doctrine of pre- 
catory trusts. A testator gave all his property unto 
and to the absolute use of his wife, her heirs, execu- 
tors, administrators, and assigus, ‘‘in full confidence 
that she will do what is right as to the disposal thereof 
between my children either in her life-time, or by will 
after her decease.’’ Held, that the wife took an ab- 
solute interest. Lambe vy. Eames, 25 L. T. Rep.(N. 8.) 
175; L. Rep., 6 Ch. 597,and Re Hutchinson and Ten- 
nant, 39 L. T. Rep. (N. S.) 86; 8 Ch. Div. 540, followed. 
Curnick v. Tucker, L. Rep., 17 Eq. 320, and Le Mar- 
chant v.Le Marchant, L. Rep., 18 Eq. 414, not followed. 
Ch. Div., July 7, 1883. Matter of Adams and Vestry of 
St. Mary Abotts. Opinion by Pearson, J. (48 L. T. 
Rep. [N. S.] 958.) 
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MINING—RIGHT OF SUPPORT—HIGHWAY—GAS MAINS 
—CORPORATION—UNINCORPORATED ASSOCIATION IN- 
CORPORATED.—Under the N. Common Inclosure Act, 
44 Geo. 4, ch. 72, the N. Common road was by an 
award set out as a public highway, the act reserving to 
the Duke of L. his rights to the minerals. In 1874a 
limited company without statutory powers laid gas 
mains under the road. In 1878 the N. Gas Act in- 
corporating the Gas Works Clauses Acts, 1847 and 
1871, incorporated the plaintiff company, and enacted 
that all the mains which were before the passing of the 
act the property of the limited company should be 
vested in the plaintiff company to the same extent 
and interest as the same were previously vested in the 
limited company, and might be held and enjoyed, 
maintained, altered, discontinued, removed, dealt 
with, and disposed of by them as they might think fit, 
and that they might lay down other mains as they 
might think proper, for supplying gas within the 
limits of the act. Subsequently, in consequence of 
the mining operations of the defendants, the grantees 
of the rights of the Duke of L., the road subsided. In 
an action for the damage thereby caused to the plaint- 
iff company’s mains, and for an injunction, held, 
that the incorporating act put an end to the weak title 
of the limited company, and gave a new title affirma- 
tively to the plaintiffs, and that the plaintiffs were en- 
titled to support for their mains, and to judgment for 
the damage sustained. Q. B. Div., Dec. 20, 1882. Nor- 
manton Gas Co. v. Pope. Opinion by Field, J. (48 L. 
T. Rep. [N. S.] 666.) 


WILL—DEVISE TO ONE WHILE UNMARRIED—DIVORCE. 
--A testator by his will devised freehold and lease- 
hold estates to trustees upon trust out of the rents and 
profits arising therefrom to pay an annual sum to his 
son and his son’s wife E. jointly, and if his son prede- 
ceased E., to E. ‘‘so long as she continues unmarried.” 
Before his son’s death his son obtained a divorce from 
E. He was now dead, and E. had not been remarried. 
On an application that the receiver might be directed 
to pay E. the arrears unpaid since her husband’s death, 
and continue to pay the annuity, held, that the 
phrase ‘‘ so long as she continues unmarried ”’ was not 
equivalent to “during widowhood,” and that, although 
E. was not a widow, as she was the‘ E.”’ named in 
the will, and was unmarried, she was entitled to the 
annuity so long as she remained unmarried. Re Bod- 
dington, 48 L. T. Rep. (N. 8.) 110; 22 Ch. Div. 597, and 
Bullmore vy. Wynter, 48 L. T. Rep. (N. 8S.) 309; 22 Ch. 
Div. 619, distinguished. Ch. Div., April 3, 1883. Know 
v. Wells. Opinion by Bacon, V. C. (48 L. T. Rep. [N. 
S.] 655.) 


WILL—GIFT TO “ HeEIRS.’’—A testator gave real and 
personal estate to his executors, and after directing 
that certain legacies should be paid out of the proceeds 
of the whole, proceeded: ‘* Whatever portion of my 
effects shallremain in the hands of my executors or 
the survivor of them, or, etc. (sic), after the payment 
of the above mentioned legacies, [ desire to be divided 
in the manner following, and giving two-thirds to the 
surviving sisters or sister of my wife or their heirs.” 
held, that the gift to heirs being substitutionary, the 
statutory next of kin of deceased sisters took under it, 
and not the heirs as persone designate. Smith v. 
Butcher, 10 Ch. Div. 113, distinguished; Neilson v. 
Monro, 41 L. T. Rep. (N. S.) 209, followed. Ch. Div., 
March 12, 1883. Mutter of Stannard. Opinion by Kay, 
J. (48L. T. Rep. [N. 8.] 660.) 


ATTORNEY—RETAINER FOR MARRIED WOMAN—SUC- 
CESSIVE FIRMS.—A., a married woman entitled to sep- 
arate estate, and her husband, verbally retained a 
firm of solicitors consisting of R. and P. to act for A. 
and her trustee in litigation concerning A.’s separate 





estate. The husband of A. was at the time, and was 
known to R. and P. to be, an undischarged bankrupt. 
R. and P. required and obtained a written retainer 
from A.’s trustee, who had not previously beena 
client of theirs. Pending the litigation R. retired 
from the firm, P. took G. into partnership, and P. and 
G. continued the business under the nameof R., P., 
and G. The new firm delivered a bill of costs 
for the whole litigation, signed R., P. and G., and 
brought an action to obtain payment out of the sep- 
arate estate of A. Held, that A. must be taken to 
have retained R. and P. on behalf of her separate 
estate, and made it liable for costs, as well for the 
work done by R. and P. as for that done by P. and G., 
the new firm being entitled to such costs as assignees 
of the old. Ch. Div., Feb. 26, 1883. Penley v. An- 
struther. Opinion by Pearson, J. (48 L. T. Rep. (N. 
S.] 665.) 


LEASE—LIABILITY TO OUTGOING TENANT ATTACHED 
TO LAND.—An owner in fee of a farm entered intoa 
parol agreement to grant a lease of it for seven years, 
and the tenant entered into possession. The lease 
was to contain acovenant by the landlord to pay the 
tenant for his property in and upon the farm at the 
expiration of the term at a valuation, but it was never 
executed. Before the expiration of the term the land- 
lord died, having devised the farm to his trustees for 
a term of 1,000 years upon trust to raise money in. aid 
of his personal estate, forthe payment of his debts, 
funeral and testamentary expenses and legacies, and 
subject thereto to the plaintiff for life, with remain- 
ders over. On the expiration of the term the plaintiff 
took possession and paid the outgoing tenant the 
amount of the valuation of his property on the farm, 
and not being able to find a new tenant, claimed to be 
paid the amount out of the testator’s estate. Held, 
that the liability to pay the outgoing tenant wasa 
liability attached to the land, and that the plaintiff, 
being in receipt of the rents and profits, was the land- 
lord, and was therefore the person liable to pay the 
amount of the valuation. Held also, that the plaint- 
iff had noclaim for the money against the testator’s 
estate, nor against the remaindermen. Ct. App., 
Jan. 22, 1883. Mansel v. Norton. Opinions by Jessel, 
M. R., and Lindley, L. J. (48 L. 'T. Rep. [N. S.] 654.) 


CORRESPONDENCE. 


Tue Enpiess REPORTS. 


Editor of the Albany Law Journal: 

It is impossible to say how many reports, in volumes 
varying from 500 to 800 pages, are printed annually in 
the United States. In this State there are over fifty 
volumes each year, let alone a continual outpouring 
of digests, text-books, glossaries, etc. Each volume 
is more voluminous than the last. Cases are first 
brought out in a daily, repeated ina weekly, a monthly, 
and lastly in an annual digestive form. We adopt a 
new code, and the old practice decisions are neces- 
sarily out of joint with it. A new series of practice 
decisions not affecting the merits of a question are 
produced; endless reports, endless litigation, the 
(pleasant at least to lawyers) consequence. 

But there is, it seems, also a great tendency now-a- 
days to prolixity in rendering decisions. A vast quan- 
tity of superfluous matter is apt to be introduced in 
opinions of judges which is worse than worthless. 
With all due respect to the bench, the matter of their 
decisions on appeal is seldom sifted and sufficiently 
condensed. The rule is sound that good condensation 
requires extra labor. Take the average New York 
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Court Appeal Report, what lack of any attempt at 
condensation' Not only in the reportorial resumé of 
facts on which the case rests, but in the opinions. 
And oftentimes what lofty elaboration of legal com- 
mon places, what absurdities! To show that our 
position is not altogether far fetched, we select, purely 
at random, sentences from opinions in late reports, 
e.g. “ Did not the dead man have enough of advan- 
tage when he was allowed to reach out from his grave, 
and put into the middle of this trial his declaration in 
writing that he owned these bonds?’’ (85 N. Y. 641). 
Again, ‘‘who was Ver S. Moore? If Ver is to be held 
not to be a name but an abbreviation of some name, 
of what name? Is it the abbreviation of a man or 
of awoman? It might be the abbreviation (sic) of 
Verplank, Vergil, Verrius, Verginus, or of . other 
names which could be mentioned. The inference is 
* * * that Ver S. Moore was a man,” etc. Again, ib., 
we are informed that ‘‘ for several centuries, by com- 
mon law, among all English-speaking people, a woman 
upon her marriage takes her husband’s name " (85 N. 
Y. 449). But the inference is wrong, for “Ver S. 
Moore” is a southern lady, afterward, we are in- 
formed in the opinion, the wife of aclergyman. An- 
other instance: “By this time the customer had 
gone, but Carter, with a reckless confidence in the 
strength of the boiler, sent two men to the shop for 
additional weights, and before their return, took hold 
of the lever, first with one hand, then with both, holding 
it down. On the instant the explosion occurred, scat- 
tering death and injury around.” (Ib. 221.) The italics 
are ours. Of what use is this graphic description? Why 
are we lacerated with the tale of the rash Mr. Carter, 
who was too too inquisitive about a miserable 
steam boiler? The opinion on page 81 of same report 
is an example of extreme length, unnecessary length. 
In Mullally v. People, 87 N. Y. 367, the noble animal, 
the dog, is thus eulogized: ‘‘ When we call to mind 
the small spaniel that saved the life of William of 
Orange, and thus probably changed the current of 
modern history (2 Motley’s Dutch Republic, 398); and 
the faithful St. Bernard, which, after a storm has 
swept over thecrests and sides of the Alps, starts out 
in search of lost travelers, the claim that the nature 
of a dog is essentially base, and that heshould be left 
a prey toevery vagabond who chooses to steal him, 
will not now receive ready assent.”” We might goon 
and cite dozens more of instances of, it seems to us, 
unnecessary verbiage. Life is too short to prepare, 
now-a-days, a perfect brief of authorities, embracing 
every known case bearing on a question. Would it 
not be well to condense opinions? And as well, study 
to respect precedents? Of the great tendency now-a- 
days to neglect precedent we propose to speak in an- 
other article. 





PRACTITIONER. 


NEW BOOKS AND NEW EDITIONS. 


Story’s ConFruict oF LAws. 


Commentaries on the Conflict of Laws, foreign and domestic, 
in regard to contracts, rights, and remedies, and es- 
pecially in regard to marriages, divorces, wills, succes- 
sions, and judgments. By Joseph Story, LL. D. Eighth 
edition. By Melville M. Bigelow. Boston. . Little, 
Brown, and Company, 1883. Pp. xxxix, 901. 

This is one of the author's best works, and has for 
nearly half acentury been a recognized and almost 
sovereign authority in our courts. The present edi- 
tion has received careful editing from one of the most 
competent authors in this country, and may be unre- 
servedly recommended to the legal profession. 





JONES ON CHATTEL MORTGAGES. 


A Treatise on the Law of Mortgages of Personal Property. 
By Leonard A. Jones. Second edition, revised and 
enlarged. Boston. Houghton, Mifflin and Company, 
1883. Pp. xlii, 713. 


We can only repeat, of this edition, the warm praise 
we gave the first, 23 Alb. Law Jour. 459. The work 
has been largely cited by our judges, and has become 
indispensable. 


COURT OF APPEALS DECISIONS. 


7". following decisions were handed down Tues- 
day, October 2, ic%3. 


Order of the General Terim reversed, and judgment 
eutered on report of the referec. affirmed, with costs— 
Craig, respondent, v. Town of Andes, appellant.—Judg- 
ment reversed; new trial granted; Gusts to abide the 
event — Strong, respondent, v. Brooklyn Crosstown 
Railroad, appellant.——Orders affirmed with sosts— 
People, ex rel. King, appellant, v. Gallagher, privcipal, 
etc., respondent; Matter of Arbitration between the Na- 
tional Bank of the Republic, etc., appellants, v. Dar- 
rage, respondent.—Appeal dismissed with costs — 
Victory, Commissioner, etc., respondent, v. Blood, ap- 
pellant; Witouski, respondent, v. Paramere, etc., ap- 
pellant; Fogg, respondent, v. Fisk, appellant; Cush- 
man v. Leonard, trustee, etc., respondent, v. 
Knowlton, appellant. Appeals dismissed — El- 
dridge, respondent, v. Flagg, appellant; Metro- 
politan Concert Co., appellant, v. Abbey et al., 
respondents. —— Order affirmed — People, etc., re- 
spondents, v. Hovey, appellant. —— Motion for 
reargument denied, with $10 costs—Bridges v. Super- 
visors of Sullivan County.——Motion to advance cause 
denied, without costs—Cosgrove v. New York Central 
and Hudson River Railroad Company.—NMotion for 
reargument denied, without costs— Yuengling v. Howe. 
— Motion to amend remittitur granted, without 
costs—Brant v. Halbrook. Motion to dismiss ap- 
peal granted, with costs— Winter v. Eckert.——Motion 
to withdraw appeal granted, without costs of appeal 
up to this time, and $10 costs of motion—Tallman v. 
Earle.—Motion to put cause on calendar as preferred, 
grauted—Newcomb v. Mccall. 


NOTES. 


HE American Law Register for September contains 
a leading article by Arthur Biddle on “ Express 
Warranties in Sales of Personal Property in the 
United States and Canada,” and the following cases: 
Union Manuf. Co. v. Morrissey (Ohio), on servant re- 
maining in employ after master’s promise to repair 
defective machinery, with note by John F. Kelly; 
The Geneva (U. 8. Dist. Ct., W. D. Penn.), on power 
of municipality to erect wharves and exact wharfage, 
with note by Charles Burke Elliott; Wood v. Losey 
(Mich.), on burden of proof in action for infant’s nec- 
essaries, with note by Marshall D. Ewell; Cobb v. Prett 
(U. 8. Cire. Ct., Kans.), on wager sales, with note by 
Adelbert Hamilton. 
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CURRENT TOPICS. 


HE reception to Lord Coleridge at the Academy 
of Music, in the city of New York, on the 11th 
instant was a brilliant social gathering. The guest 
was welcomed in admirable speeches by Chief Judge 
Ruger and Mr. Evarts, and replied in the most 
elaborate address that he has delivered in this 
country. A correspondent writes us: ‘‘ Lord 
Coleridge’s oration was probably as great as any he 
ever delivered. He took the audience by storm. 
And when you think what a learned, sedate, cautious, 
critical audience he had, that is the highest praise. 
His words will long live to do good both in England 
and America. His manner was most animated, 
polished and dignified; his gestures were forcible 
and appropriate; his intonation the most musical, 
sonorous and charming.” We give a correct version 
of this admirable address in another column. Lord 
Coleridge’s speeches have all been marked, not only 
by an absence of conventional flattery, but by a plain 
but friendly expression of wholesome truths. In the 
speech at the Academy, he disclaimed any 
admiration for our country on account of its great 
size or the colossal fortunes of many of its citizens. 
But what more especially concerns usas New Yorkers 
and as lawyers is the tone of the orator’s remarks 
concerning codification. We particularly commend 
this portion of the address to the attention of that 
persistent little body of New York city lawyers who 
are standing in the way of general codification, And 
at the same time we commend to them the following 
which we have just run across in Paterson’s “ Liberty 
of the Subject:” ‘‘A petty State, having little to 
boast of, may well keep its laws, or what are called 
laws, hidden in obscurity; but a great country loses 
half its dignity and strength when it cannot in an 
orderly and methodical way give some account to 
all whom it may concern of the main reasons why its 
own social progress and the contentment of its 
citizens have been so well assured.” Lord Coleridge 
however ought to bear in mind that on this subject 
England, like every other country, is the learner 
and follower of America. Codification and the 
simplification of legal remedies are the rightful and 
peculiar boast and pride of our State, and the New 
York Code of Civil Procedure of 1848 is the parent 
and model of all cognate legislation in every part of 
the world. 


A recent text-book writer, quoted in the Colorado 
Law Journal, says: ‘‘ The Code of New York thus 
defines an ‘action:’ ‘An action is an ordinary pro- 
ceeding in a court of justice, by which a party 
prosecuting another party for the enforcement or 
protection of a right, or the redress or prevention of 
a wrong.” New York Code, § 2. This definition 
however is not remarkable for perspicuity. A better 
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definition of.an action it seems to us would be the 
following: ‘A proceeding instituted in a court of 
justice, having jurisdiction of the subject-matter in 
controversy and of the parties to the action, by a 
party complaining against a party defendant, to 
obtain the judgment of that court upon some right 
claimed by the plaintiff and denied by the defend- 
ant, and to enforce such judgment in due course of 
the law.’” The definition in our Code is perfectly 
admirable and complete, and the writer would ob- 
scure it by interjecting the non-essential of juris- 
diction, and by general diffuseness and lack of point. 
An action is no less an action although the court 
may not have jurisdiction. Jurisdiction is not an 
essential of an action but only of the power of the 
particular court to hear and decide the action. The 
writer is as little successful as some others who have 
endeavored to improve the Code definitions and 
statements. 


The ephemeral character of the greatest lawyers’ 
fame is sadly illustrated in a passage in a recent 
address on the death of Judge Black, in which the 
writer says, in speaking of Chief Justice Gibson: 
‘Tt isa just pride of the Pennsylvania bar that 
boasts of the possession of two such men, and in 
that regard, we fondly cherish their memories 
together. It belongs to the bar to take care of the 
fame of great jurists, as such; for here, in passing, 
I note as a curious fact — apparently hard to under- 
stand — that in our ‘ American Encyclopedia,’ which 
purports to give, in its sixteen big volumes, with 
annual supplements, biographical sketches of all 
eminent Americans — there is no mention whatever 
of John Bannister Gibson, Had he been a cleric 
who had ever written a pamphlet on a theological 
question, we may infer from the biographies gener- 
ally throughout the work, a full account of him 
would have appeared.”’ Chief Justice Gibson was 
one of the greatest judges that ever lived, of more 
use to his generation and posterity than forty of the 
average fiddle-D. D.’s conserved in the mausoleum 
of the American Encyclopedia. 


An accomplished legal and literary scholar writes 
us that Schiller has the following, which he regards 
as better than Sir Walter Raleigh’s rendering of the 
same idea: 


‘*Remember, aye, the ocean deeps are mute, 
The shallows roar ; 

Worth is the ocean; fame is but the bruit 
Along the shore.” 


The same correspondent, in speaking of Lord 
Coleridge’s quotation about the gift of liberty, 
doubts that the lines are Dryden’s, and says: ‘‘ The 
lines of Dryden which you doubtless had in your 
mind, I remember perfectly, and they are from his 
Palamon and Arcite, I believe, viz. : 


‘The love of liberty with life is given, 
And life itself the inferior gift of heaven.’” 


Another correspondent points to the same passage, 
and says: ‘‘I should like to know if any one is at 
fault in this quotation.” 
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The United States Supreme Court have declared 
the first and second sections of the Civil Rights Act 
of March 1, 1875, unconstitutional. These sections 
relate to equal accommodation and privileges for 
colored people in inns, railway cars, theaters, etc. 
The court hold that Congress had no power to enact 
this law under the fourteenth amendment, because 
that is only prohibitory of certain legislation by 
States, and authorizes no direct legislation by Con- 
gress upon the prohibited matters, but only such 
legislation as is necessary to correct, counteract and 
redress the effect of the prohibited legislation by the 
States. The court also hold that the thirteenth 
amendment gave no power to Congress to pass the 
sections referred to, because that amendment relates 
to slavery and involuntary servitude, which it 
abolishes, and gives Congress power to pass laws 
for its enforcement. This power only extends to 
the subject-matter of the announcement itself, 
namely, slavery and involuntary servitude and the 
necessary incidents and consequences of those con- 
ditions. It has nothing to do with the different 
races or colors, but only refers to slavery, the legal 
equality of different races and classes of citizens 
being provided for in the fourteenth amendment, 
which prohibits the States from doing any thing to 
interfere with such equality. It is no infringement 
of the thirteenth amendment to refuse to any person 
equal accommodations and privileges of an inn or 
place of public entertainment, however it may be 
violative of his legal rights; it imposes upon him no 
badge of slavery or involuntary servitude, which 
implies some sort of subjection of one person to 
another and the incapacity incident thereto, such as 
inability to hold property, to make contracts or be 
parties in court, etc., and if the original Civil 
Rights Act, which abolished these incapacities, 
might be supported by the thirteenth amendment, 
it does not therefore follow that the act of 1875 can 
be supported by it. The court hold however that 
the Civil Rights billis not unconstitutional as to the 
District of Columbia and the territories, for in re- 
spect to these Congress has unrestricted power of 
legislation. Mr. Justice Harlan dissents. 


Sipepenesiircetiane. 
NOTES OF CASES. 


N Dean v. Walker, Illinois Supreme Court, Sep- 
tember 29, 1883 (Chic. Leg. News, Oct. 13, 
1883), it was held that the grantee of mortgaged 
premises, under a conveyance stating that he assumes 
the payment of the mortgage, is liable for the pay- 
ment of the mortgage although the grantor himself 
was not personally liable to the mortgagee. The 
court said: ‘‘But it is contended as Jenks held 
title to the equity of redemption without any per- 
sonal liability resting upon him to pay the mortgage 
the assumption clause in his deed to Dean imposed 
no obligation on Dean, and as Dean was therefore 
under no legal obligation to pay the debt, the 
assumption clause in hisdeed to Walker created no 
liability in him. In other words, the position is 








that a grantee of mo:tgaged premises cannot be 
made liable to pay the mortgage indebtedness by 
an assumption clavse in the deed, however strong 
the intent may be expressed by the language used, 
unless the grantor is himself at the time of making 
the deed liable for such indebtedness. Weare aware 
of the fact. tha¢ there are cases which sustain this 
view of the law; such are Z7oller v. Hughes, 12 N. 
Y. 74; King v. Whitely, 10 Paige, 465, and the 
late case of Vrooman v. Turner, 69 N. Y. 280; 8. C., 
25 Am. Rep. 195; but weare not inclined to follow 
them. The New York cases are predicated upon 
the principle that where the grantor is liable for 
the mortgage indebtedness and the deed under 
which he conveys contains an assumption clause the 
grantee becomes the principal debtor by virtue of 
the agreement and the grantor occupies the situation 
of a mere surety for him as to the payment of the 
mortgage indebtedness. Such being the relative 
situation of the parties in equity the creditor, who 
is the mortgagee, is entitled to the benefit of all 
collateral obligations for the payment of a debt 
which a person standing in the situation of a surety 
for others has received for his indemnity to release 
him or his property from liability for such payment. 
10 Paige, 468. It is quite true that this principle 
of equity could not be invoked and this remedy in 
equity made available if the grantor of the mortgaged 
premises was not himself liable for the mortgage 
indebtedness, for the reason that the situation of 
principal debtor and surety would not exist between 
the grantor and grantee. But is there no other 


principle of law upon which the grantee may be 


rendered liable upon a contract which he has 
deliberately made upon a valid consideration ? We 
think there is, that it may be placed on the broad and 
well-settled principle that wliere one person makes 
a promise to another, based upon a valid considera- 
tion for the benefit of a person, sych third person 
may maintain an action upon it. Here it was not 
necessary that any consideration should pass froii 
the owners of the mortgages to Walker; it was 
enough that his contract was based upon a con- 
sideration which moved from Dean to him. A 
portion of the purchase-price of the land was left in 
his hands, in consideration of which he agreed with 
his grantor, Dean, to pay the mortgages. It was a 
matter of no consequence to him whether Dean was 
legally bound to pay those mortgages or not. Dean 
had the right to make such a disposition of the 
purchase-money as he saw proper in selling the land; 
he might have decided that the purchase-money 
should be paid by Walker to some public charity, 
to a church or a college, and if Walker in making 
the purchase agreed to pay the purchase-money to 
any or either of these objects, no reason is perceived 
why he might not be compelled to perform his con- 
tract. It was no concern of his to whom the 
purchase-money should be paid; Dean had the right 
to make such disposition of it as he saw proper, and 
when for some reason known to himself he saw 
proper to direct that the mortgage on the land 
should be paid from the purchase-money which 
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Walker agreed to pay for the premises, and Walker 
expressly agreed to pay these mortgages, it is a 
matter in which he is in no manner concerned 
whether Dean was legally liable to pay such mort- 
gage indebtedness or not; it was enough that he for 
a valuable consideration assumed the mortgage and 
agreed to pay the same. The question here involved 
arose in a recent case in Pennsylvania, Merriman v. 
Moore, 90 Penn. St. 79, and it was there expressly 
held that it was not necessary to a recovery that the 
grantor should be himself liable to pay the debt, 
that the vendor had the right to direct to whom the 
purchase-money might be paid, and if the vendee 
agrees for a valuable consideration to make pay- 
ment according to the directions of the vendor, he 
cannot set up as a defense that the vendor was not 
bound to pay; in deciding the case it is said: A 
vendor may direct how the purchase-money shall be 
paid. He may reserve it to himself, donate it to a 
public charity, or make such other disposition of it 
as may best meet his views; and if his vendee agrees 
to pay it according to such directions he cannot set 
up as a defense that his vendor was under no duty 
to apply it in such manner.” Sheldon, C. J., and 
Dickey, J., dissented, and in the dissenting opinion 
observed: ‘‘ Where a promise for value is made to 
one for the benefit of another with the intention to 
benefit him, it is conceded the beneficiary may 
maintain an action in his own name upon a breach 
of the promise. In this case however the action is 


brought in the name of the man to whom the prom- 
ise is alleged to have been made, and not in the 


name of the one for whose benefit it is supposed to 
have been made. If it be the true construction of 
this promise that it was intended for the benefit of 
the holder of the mortgage, then Dean as between 
himself and Waiker is a mere surety for Walker and 
can maintain no action, at least for more than nomi- 
nal damages, until he has paid money to the holder 
of the mortgage. Until then he is not damaged by 
the failure of Walker to pay. It can add nothing 
to his right of recovery, that he sues for the use of 
the mortgagee. Aside from this it seems to me that 
the true construction of the promise of Walker to 
pay off the mortgage is that he undertook to 
indemnify Dean against the mortgage. Such is the 
teaching of the New York cases referred to, and we 
think they aresound. See also Norwood v. DeHart, 
30 N. J. Eq. 412, and Miller v. Whipple, 1 Gray, 317. 
We do not say that a grantee of mortgaged premises 
cannot be made liable to pay the mortgage indebted- 
ness by an assumption clause in the deed, however 
strong the intent may be expressed by the language 
used, unless the grantor is himself, at the time of 
making the deed, liable for such indebtedness. 
What we think is that in a case where the grantor 
is not personally liable as here, the words called the 
assumption clause are to be construed as a mere 
indemnity to the grantor, unless there was an inten- 
tion on the part of the grantor to do a kindness to 
the mortgagee or confer a benefiton him. No doubt 
a grantor if he chooses may contract with a stranger, 





that the latter will pay a given sum to a friend of 
the grantor, or to any one to whom he may choose 
to doa kindness or confer a benefit upon, and in 
such case the contract could be enforced by the 
beneficiary. In this case there are no words in the 
deed, and no evidence or circumstances indicating 
that the grantor took any interest in the welfare of 
the then unknown holder of this mortgage, or in- 
tended to confer upon him any benefit. It is to be 
supposed from the circumstances there was no such 
intention, and in such case we are of opinion no 
action can be maintained on the promise by the 
mortgagee, or for his use, and that the promise must 
be understood as only for the indemnity of the 
grantor.” The principal case is contrary to Meech 
v. Ensign, 49 Conn, 191. See also note, 26 Am. 
Rep. 660. aha 30 

In Bergamini v. Bastian, Supreme Court of Louis- 
iana, January, 1883, 16 Rep. 460, it was held that 
the sale of a commercial establishment, together 
with the good-will thereof, does not preclude the 
vendor from the right of opening asimilar establish- 
ment in the same vicinity within a short time after 
the sale, in the absence of an express understanding 
or stipulation to the contrary. The court said: 
“Plaintiff contends that the legal obligation of the 
vendor to warrant the peaceable possession and 
enjoyment of the good-will necessarily implies the 
obligation not to enter into a similar line of busi- 
ness at a short distance from the other, calculated to 
draw customers from the concern which he had sold, 
and to thus destroy the good-will sold and warranted. 
This construction is resisted by the defendant, who 
urges that the vendor, under such circumstances, 
will not be held to have thus contracted not to enter 
into a similar business, in the absence of an express 
stipulation to that effect, and that a contract in 
restraint of trade cannot be presumed and enforced 
by the courts. The issue thus presented has not yet 
been the subject of inquiry in our jurisprudence, 
and it therefore presents a new question, of serious 
importance to commerce, to the solution of which 
we have bestowed unusual care, thought, and study. 
The three cases quoted from our reports do not in- 
volve the present issue, but the principles therein 
settled afford some assistance, in our present 
researches, and throw some light on the subject of 
this controversy. They settle the principle that 
good-will can be the subject of a sale in commercial 
contracts, and that the clause in an act of sale by 
which the vendor binds himself not to pursue the 
same trade or business as that which he sells, within 
a specified limit, and for a specified time, is not 
invalid as being in restraint of trade, and can be 
enforced by the courts. Such was the issue presen- 
ted, and such was the adjudication made, in the 
cases of Wintz v. Vogt, 3 La. Ann. 16, and Verges v. 
Forshee, 9 id. 294. The decision in the case of the 
Succession of Jean Journé, 21 id. 391, defined the 
meaning in law of the term ‘good-will,’ and re- 
affirmed the doctrine that it was a legal subject of 
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trade, and bargain and sale. The term has been 
defined by several authors whose definitions, al- 
though varied in terms, all approximate to the same 
meaning. The following definition by Judge Story 
commends itself for its clearness and vast compre- 
hension: ‘Good-will is the advantage or benefit 
which is acquired by an establishment, beyond the 
mere value of the capital, stock, funds, or other 
property employed therein, in consequence of the 
general public patronage and encouragement which 
it receives from constant or habitual customers, on 
account of its local position or common celebrity or 
reputation for skill or affluence, or punctuality, or 
from other accidental circumstances or necessities, 
or even from ancient partialities or prejudices.’ By 
the French authorities it is known as ‘ achalandage.’ 
A careful examination of the authorities under both 
systems has disclosed to our minds the fact, that on 
the point which we are now discussing there is no 
material difference between the decisions of the 
civil-law and of the common-law courts. The shade 
of difference between the two lines of authorities is 
on the question of the binding effect of contracts 
under which a party stipulates not to pursue a 
particular line of business, on which point the 
common-law authorities have a tendency to discoun- 
tenance such contracts as in restraint of trade, and 
as tending to foster dangerous monopolies, while the 
civil-law authorities seem to tend toward the bind- 
ing effect of all such contracts or stipulations. But 
on the proposition which we maintain in this opinion, 


that the vendor of an establishment, with the good- 
will, does not preclude himself from resuming busi- 
ness in the same line, in the same place or vicinity, 
and a short time after the sale, in the absence of an 
express understanding or stipulation to that effect, 
we find ample support from decisions and respectable 


authorities under both systems. Cruttwell v. Lye, 
17 Ves. 335; Bassett v. Percival, 5 Allen, 345.” To 
same effect, Walker v. Mottram, 45 L. T. Rep. (N. 
8.) 659; Leggott v. Barrett, 43 id. 641. 


— 


ACTION FOR MALICIOUS PROSECUTION 
OF MERE SUIT. 

N Muldoon v. Rickey, Pennsylvania Supreme Court, 
March 22, 1883, 13 W. N. C., it was held that no 
action lies to recover damages for the prosecution of 
a civil suit, however unfounded, where there has been 
no interference with either the person or property of 
the defendant. The court said: ‘‘ The action of 
ejectment temporarily clouds the title to the prop- 
erty in controversy, and so may, for the time, pre- 
vent a sale of, or mortgage upon it. But a damage 
of this kind is not more direct than that resulting 
from the expenses, loss of time, and often loss of 
credit, arising from the ordinary forms of legal con- 
troversy. All are troublesome, expensive, and often 
ruinous; and if for such damage the action of case 
could be maintained there would be no end of litiga- 
tion, forthe conclusion of one suit would be but the 
beginning of another. 





It has therefore been wisely || 


determined, that for the prosecution of a civil suit, 
however unfounded, where there has been no interfer- 
ence with either the person or property of the defend- 
ant, no action will lie. In Potts v. Imlay, 1 South.330, 
Chief Justice Kirkpatrick alleged that the books, 
for four hundred years back, had been searched to 
find an instance where an action on the case for the 
malicious prosecution of a civil suit, like the one 
then trying, had been successfully maintained; and 
that it was conceded by the counsel for the plaintiff 
that no such case had beenfound. He also, in this 
connection, cites with approval the case of Parker 
v. Langley, Gilb, Cases, 161, wherein it was said: 
‘ An action on the case has not yet succeeded, but 
only where the plaintiff in the first suit made the 
course of the court requiring special bail a pretense 
for detaining another in prison, and where the 
malice was so specially charged, that it appeared 
that the end of the arrest was not the expectation 
of benefit to himself by a recovery, but a design of 
imprisoning the other.’ And in the case of Wood- 
mansie v. Logan, 1 Penning. 67, the learned judge 
expressed a doubt whether actions for malicious 
prosecutions, in civil cases, will lie at all. Our own 
cases, whilst they do not carry the doctrine stated 
quite as far as those cited, do nevertheless confine 
actions of this kind to very narrow limits. Thus, 
it was held in Kramer v. Stock, 10 Watts, 115, that 
to sustain an action on the case for malicious prose- 
cution, it was necessary that the party should have 
committed an illegal act, from which positive or 
implied damage ensued, but that to bring an action, 
though there was no good ground for it, was not 
such an illegal act. On the other hand, where one 
abuses legal process, as by maliciously holding one 
to bail, or wantonly levies an execution for a larger 
sum than is due, or after the payment of the debt, 
an action will lie against him, ‘ for these are illegal 
acts, and damage is thereby sustained.’ Again, Mr. 
Justice Sharswood in the case of Mayer v. Walter, 
14 P. F. S. 283, has without qualification declared, 
that a mere suit, however malicious or unfounded, 
cannot be made the ground of an action for damages. 
‘If,’ says the learned justice, ‘the person be not 
arrested, or his property seized, it is unimportant 
how futile and unfounded the action may be, as the 
plaintiff, in consideration of law, is punished by the 
payment of costs.’ Then, again, we have the case 
of Eberly v. Rupp, 9 Nor. 259, the very latest ex- 
pression of this court upon the subject in hand, and 
a case much stronger in its facts than the one under 
consideration, for there the action was for the re- 
covery of damages resulting from the service of a 
writ of estrepement. But it was held that the action 
could not be maintained, inasmuch as the writ being 
purely preventive, neither arrested the person of 
the defendant nor seized his goods. It will also 
appear, upon an examination of the opinion in that 
case, that the point now under discussion is there 
met and disposed of. In opposition to this array of 
authorities the counsel for the defendant in error 
has produced nothing that can have weight with 
this court.” See, contra, Closson v. Staples, 42 Vt. 





THE ALBANY LAW JOURNAL. 


305 











209; 8. C., 1 Am. Rep. 316. Counsel also cited 
Page v. Cushing, 38 Mo. 523; Cow v. Taylor's 
Adm’r, 10 B. Monr. 17. Cooley approves the present 
doctrine, Torts, 187, 488. Underhill (Torts, 99) 
lays down the same doctrine. Mr. Moak considers 
his definition defective because it ‘‘does not in- 
clude an ordinary civil suit,” and cites Cooley on 
Torts, 180; but on examinationit will be found that 
Judge Cooley limits his remarks at that place to 
criminal proceedings (p. 181), and afterward says: 
‘‘There is much good reason in what has been said 
in a Pennsylvania case” — Mayer v. Walter, supra — 
‘*that ‘if the person be not arrested, or his property 
seized, it is unimportant how futile and unfounded 
the action might be; as the plaintiff, in considera- 
tion of law, is punished by the payment of costs.’ 
If every. suit may be retried on allegation of malice, 
the evil would be intolerable, and the malice in each 
subsequent suit would be likely to be greater than 
in the first.” 

To the same effect, in Potts v. Imlay, supra, the 
court said: ‘‘The courts of law are open to every 
citizen, and he may sue, toties quoties, upon the 
penalty of lawful costs only. These are considered 
as a sufficient compensation for the mere expenses 
of the defendant in his defense. They are given to 
him for this purpose, and he cannot rise up in a 
court of justice and say the Legislature have not 
given him enough.” ‘‘ Merely for the expenses of 
a civil suit, however malicious and however ground- 
less, this action does not lie, nor ever did so far asI 
can find, at any period of our judicial history. It 


must be attended, besides ordinary expenses, with 
other special grievance or damage, not necessarily 
incident to a defense, but superadded to it by the 
malice and contrivance of the defendant; and of 
these an arrest seems to be the only one spoken of 


” 


in our books. 

And in McNamee v. Mink, 49 Md. 122, it was held 
that an action is not maintainable for a false and 
malicious prosecution of an ordinary action of 
ejectment wherein the plaintiff failed to recover all 
that he.claimed, and that such action is generally 
maintainable only where there has been an alleged 
malicious arrest of the person, or a groundless and 
malicious seizure of property, or the false and 
malicious placing the plaintiff in bankruptcy, or the 
like. The court said: ‘‘It is true, a party may be 
held liable for a false and malicious prosecution of 
either a criminal or civil proceeding; but when it 
has been attempted to hold a party liable for the 
prosecution of a civil proceeding, it has generally 
been in cases where there has been an alleged 
malicious arrest of the person, as in the case of 
Turner v. Walker, 3 Gill & Johns. 377, or a ground- 
less and malicious seizure of property, or the false 
aud malicious placing the plaintiff in bankruptcy, or 
the like. In the case of Goslin v. Wilcox, 2 Wils. 
302, which was an action for a malicious prosecution 
of a civil proceeding wherein the party was arrested, 
it was said by Lord Camden, C. J., that ‘there are 
no cases in the old books, of actions for suing where 
the plaintiff had no cause of action; bat of late 





years, when aman is maliciously held to bail, where 
nothing is owing, or when he is maliciously arrested 
fora great deal more than is due, this action has 
been held to lie, because the costs in the cause are 
not sufficient satisfaction for imprisoning a man un- 
justly, and putting him to the difficulty of getting 
bail fora larger sum than is due.’ But there isa 
clear and well defined distinction between the 
actions for a false and malicious prosecution of a 
civil proceeding, and a false and malicious prosecu- 
tion of a criminal proceeding. This distinction is 
stated in 1 Bac. Abr., tit. Action on the Case, (H) 
page 141, where it is said: ‘But it must be observed, 
that there is a great difference between a false and 
malicious prosecution by way of indictment, and 
bringing a civil action; for in the latter, the plaintiff 
asserts a right, and shall be amerced pro falso 
clamore ; also the defendant is entitled to his costs; 
and therefore for commencing such an action, 
though without sufficient grounds, no action on the 
case lies.’ For this the author cites Salk. 14; 3 Lev. 
210; Hob. 266; 3 Leon. 138 and Cro. Jac. 482. 
But the plaintiff declares that he has been falsely 
and maliciously arrested, or that by reason of a false 
claim maliciously asserted by the defendant, he was 
required to give bail, and upon failure he was de- 
tained in custody, or his property was attached, 
there the action lies, because of the special damage 
sustained by the plaintiff. Itis not enough however 
for the plaintiff to declare generally that the defend- 
ant brought an action against him ex malitid et sine 
causd, per quod he put him to great charge, etc.; 
but he must allege and show the grievance specially. 
Savil v. Roberts, 1 Salk. 18, 14; 8. C., Ld. Raym. 
374; Goslin v. Wilcox, 2 Wils. 305 and 306; Add. 
on Torts (3d Eng. ed.), 599; 4 Rob. Prac. 670; 
671. Otherwise, parties would be constantly in- 
volved in litigation, trying over cases that may have 
failed, upon the mere allegation of false and 
malicious prosecution.” 

On the other hand, Whipple v. Fuller, 11 Conn. 
581, it was held that if an action is brought and 
prosecuted maliciously and without probable cause, 
so that the defendant suffers damage, an action of 
malicious prosecution lies, although there was no 
arrest nor attachment. 

That doctrine and decision were followed in 
Woods v. Finnell, 13 Bush, 628. The court said: 
‘‘‘After the statute giving costs to the defendant, it~ 
was held by the common-law courts that no action 
could be maintained on account of the institution 
and prosecution of a civil action without probable 
cause, and therefore no action could lie for a 
vexatious ejectment. In all such cases the plaintiff 
must have gone beyond the proper remedy for the 
enforcement of his claim, such as procuring an 
illegal order of arrest, or requiring excessive bail 
before the action could be maintained. This entire 
doctrine is based on the idea that the plaintiff 
bringing the action is sufficiently punished, and the 
defendant fully recompensed by the statute requiring 
the plaintiff to pay all the costs. We perceive no 
good reason for following this rule, and denying to 
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the defendant a remedy when his damages exceed 
the ordinary costs of the action. The fact thata 
plaintiff has been subjected to the payment of costs 
per falso clamore, is no recompense to the defendant, 


when the latter has, by reason of the malicious pro- } 


ceeding on the part of the plaintiff, sustained 
damage. In cases where the plaintiff has mistaken 
his action, or been nonsuited, or where, by reason 
of some imaginary claim, he has seen proper to sue 
the defendant, it is not pretended that any action 
for damages can be maintained; but where the claim 
is not only false, but the action is prompted alone 
by malice and without any probable cause, the 
defendant’s right of recovery, for the expenses in- 
curred and damages sustained, should be as fully 
recognized as if his property had been attached or 
his body taken charge of by the sheriff. While the 
damages may be less in the one case than the other, 
the legal right exists and some remedy should be 
afforded. If the facts alleged in these petitions are 
true, and they must be so treated on demurrer, it 
would be a singular system of jurisprudence that 
would admit the wrong and still withhold the 
remedy. * * * Following the doctrine of the 
common law, that jor every injury thereis a remedy, 
we see no reason for denying a remedy to the 
plaintiffs in each of these cases; and where a party 
seeks a judicial tribunal for the purpose alone of 
gratifying his malice he should be made to recom- 
pense the party injured for the damages actually 
sustained, and the court should see that a remedy is 
afforded for that purpose.” 

The same doctrine was adopted in Marbourg v. 
Smith, 11 Kans. 554, where the malicious prosecution 
was for slander. The court said: ‘* We suppose the 
only question of law arising upon the last assignment 
of error is, whether an action for malicious prosecu- 
tion can be maintained in a case like the one at bar, 
where neither the person nor property was seized, 
nor bail nor security required, and the ordinary costs 
of defending the alleged malicious prosecution have 
already been allowed. Our opinion upon this ques- 
tion has already been foreshadowed. We suppose 
that an action for malicious prosecution can be 
maintained in any case where a malicious prosecu- 
tion, without probable cause, has in fact been had 
and determined, and the defendant in such prosecu- 
tion has sustained damage over and above his taxable 
costs in the case. Whipple v. Fuller, 11 Conn. 581, 
Classon v. Staple, 42 Vt. 209; S. C.,1 Am. Rep. 316; 
Pangburn v. Ball, 1 Wend. 345. At common law the 
defendant in such a case always has a remedy. 
Originally it was an action for malicious prosecution, 
Subsequently it was amercement of the plaintiff pro 
falso clamore. But now and in this State, as amerce- 
ment is abolished, the defendant must return to his 
original remedy of malicious prosecution. It is an 
vld maxim that there can be no legal right without 
aremedy. And the legal right in such a case has 
always been recognized. Indeed, it would be strange 
if the defendants in the case we have heretofore 
supposed while discussing the second and third 
assignments of errors should have no remedy.” 





In Classon v. Staple, supra, the court say: “ But 
where the damages sustained by the defendant, in 
defending a suit maliciously prosecuted without 
reasonable or probable cause, exceed the costs ob- 
tained by him, he has and of right should have a 
remedy by action on the case.” 

It seems that the doctrine of the principal case 
is heavily overborne by the weight of modern 
authority. 


——— —@—-——-- = 


LORD COLERIDGE’S ADDRESS, ACADEMY OF 
MUSIC, NEW YORK CITY, OCT. 11, 1883. 

\{ R. Elliott F. Shepard, chairman of the committee 

i of arrangements, New York State Bar Associa- 

tion, in presenting Lord Coleridge, said: 

Mr. President — England and America are met to- 
gether; righteousness and peace have kissed each 
other. 

Stars of the first magnitude in the legal heavens 
come into conjunction when to you, sir, as chief judge 
of five and a half millions of freemen, elected thereto 
according to the forms prescribed by our Constitution, 
and as president of the New York State Bar Associa- 
tion, elected thereto by the unanimous suffrages of 
your brethren, the committee present the Right 
Honorable Jobn Duke, Baron Coleridge, the lord 
chief justice of England, selected therefor because of 
his eminent talents, virtues, learning, experience and 
fitness, according to forms known to the British Con- 
stitution. 

The committee of arrangements, charged by our 
association with the agreeable duty of representing 
them as the host of the highest official of the British 
Empire who has ever visited our shores, have had 
great pleasure in conducting him, under the blessing 
of God, to seventeen States of the American Union, 
which in their climate, productions, scenery, institu- 
tions and people may be taken as a fair average sample 
of the whole thirty-eight, with the outlying ‘erritories 
containing the material for a hundred more. 

Thus the lord chief justice “‘has been upon a cir- 
cuit’’ of over four thousand miles, trying and judg- 
ing Americans in a forum where the witnesses are 
both to be counted and weighed; whilst he, on his 
side, in legal parlance, having “‘ put himself upon the 
country,”’ has obtained a unanimous verdict in his 
favor. 

Receive him, Mr. President, as the guest whom two 
nations delight to honor, and wish to hear! 


LORD COLERIDGE’S RESPONSE. 

The chairman then introduced the guest of the 
evening, Lord Coleridge, lord chief justice of Eng- 
land. Lord Coleridge was received with loud and pro- 
longed applause, which continued for some time. 
When silence was restored he said: 

May it please Your Honor, Mr. Evarts, Ladies and 
Gentlemen — Let me begin by thanking you as heartily 
as it is in my power to do for the grand and brilliant 
reception which you have been pleased to give me to- 
night. Let me thank the chief judge of New York, 
and let me thank Mr. Evarts also, for the addresses to 
which we have just listened, and I wish indeed that it 
were in my power to answer to these admirable ad- 
dresses — admirable except in the parts that relate 
to myself —to which we have just had the privilege of 
listening. But indeed I have felt ever since I set foot 
on this great continent, and wherever I have spoken, 
that it would be far better if I had stayed away, if I 
had kept what has been called the natural silence of 
old age, and if I had left to younger and abler men the 
duty of filling a post and discharging a function to 
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which, in all honor and honesty, I assure you, I feel 
myself totally unequal. I know well enough that 
oftentimes a tone of self-depreciation is but a subtle 
sort of personal vanity, but it is nevertheless right and 
fit for the sake of my greatand dear country that you 
should distinctly and definitely understand that I 
have not and cannot have any pretense whatever to 
answer for her intellect, her scholarship, her oratory, 
orherlaw. [Applause.] They know thisin England 
well enough, and they are not unwilling from time to 
time, in case I should forget it, to remind me of it. 
(Laughter.] But you might perhaps not know so well 
as they know in England that the chance holding of 
leg:l office does not make a man fit to answer for Eng- 
land anywhere, still less in an assembly so great and 
magnificent, a company so distinguished as I now see 
before me. Besides, your papers will probably have 
informed you that Iam “not the only Englishman of 
distinction — if, indeed, I may call my office a claim to 
distinction —Tam not the only Englishman who has 
been for the last two weeks experiencing the generous 
hospitality of this great country; I do not know 
whether they are in this house, but I believe I am 
speaking in the presence of several of my own country- 
men besides the American audience that is assembled. 
Ibelieve that there is somewhere here (though my 
eyes are not good enough to see him) a noble friend of 
mine, to whom the House of Lords in England always 
listens with interest and respect; he ought to be 
here, because it was his dving chiefly that brought me 
here. There ought also to be herearight honorable 
aud learned friend of mine, the judge of probate, a 
great judge and a most distinguished lawyer, and the 
real and fitting representative of the law of England. 
There are also some queen’s counsel here, some emi- 
nent men who would discharge far better than 1 can 
the duty and functions which I am now called upon 
to fulfill. 
SPEAKING ONLY FOR HIMSELF. 

You will understand therefore that I speak as a law- 
yer, subject, as are all other lawyers, to be reversed. 
(Laughter ] And I speakas a man in the position ofa 
politician who holds, perhaps,in his own country,a some- 
what isolated position. Lam one of those wlto never 
have shrunk, and do not now shrink from calling them- 
selves Radicals. [Applause.] Iam one who, although 
T admire heartily Mr. Gladstone and support him to the 
best of my ability, yet find myself more commonly in 
agreement in political matters with Mr. Bright than 
with any other living politician. [Great applause.] 
What I say, therefore, remember that I say for myself 
only; I speak for no one else, I represent no one else. 
No one else is bound by what I say nor responsible for 
my opinion. If I speak at all, it is only because, in 
such a presence as this, not to speak would seem churl- 
ish and ungracious; and if I do speak I must need try 
to say what I think to be true. And, ladies and gentle- 
men—TI address the ladies because I presume from 
their being here they have some interest in an old law- 
yer—ladies and gentlemen, I have been somewhere 
about two months in your great country, andI have 
striven, not always I feel with complete success, to 
master the various systems of your jurisprudence. 
With the distinction between your State courts and 
your Federal courts I was of course by education long 
ago familiar, but as far as I can make out there are to 
a foreigner apparently conflicting, and to a for- 
eigner apparently intricate jurisdictions, which I am 
perfectly satisfied, with all the will in the world, I 
have not been able adequately to comprehend. 
{Laughter.] To speak broadly and in a general way, 
not forgetting that I stand in a State where there is a 
Code, and that there are States—at any rate there is 
one State — which walks in the light of Chitty, and 
by the mild wisdom of Stephens, not forgetting 





this at all, I still say, speaking generally, that your law 
is our law, but ours with certain differences in it. You 
have had great opportunities which have not been 
open tous; the varlfous forms of procedure in your 
States are absolutely independent in many respects 
one of another; the international or quasi-interna- 
tional questions which in forms convenient or incon- 
venient are constantly arising for solution, have given 
you opportunities of which you have not been slow to 
avail, broadening and widening and liberalizing your 
jurisprudence. I would rather express my opinion of 
American law and American lawyers in the words of 
a very distinguished friend of mine, the present 
master of the rolls, who wrote me a letter just before 
leaving, and from which, with your permission, I will 
read asingle sentence: “My opinion,” he says, “ of 
American lawyers and American law is this, that they 
have the talent for it of their English ancestors; that 
they began with the possession of the experience of 
those ancestors, and their immense and various busi- 
ness has often given them the best opportunities of 
applying the principles of law toit. Ihold their de- 
cisions in the highest possible respect, and I hope they 
feel the same for ours, just exceptions on both sides 
always being excepted.’’ Now with that judgment of 
the master of the rolls I may respectfully say I en- 
tirely concur. 


DIFFERENCES IN JUDICIAL SYSTEMS. 


It seems to me that there are one or two other 
differences, which upon clear, good and entirely un- 
contradicted evidence, exist between our system and 
yours. Iam told with one voice that our courts in 
‘ngland go faster than your courts in America and I 
cannot say with what pleasure an old, narrow-minded 
insular received the intelligence that in any thing— 
even in a lawsuit—the old country went faster than 
thenew. [Laughter.] I am told also—and it seems to 
be the fact—that the judges in England take the 
liberty of assuming more the direction of affairs in 
cases which are tried before them, whether with or 
without a jury, than the practice of some of your 
States and the actual statutes in others permit to the 
judges in this country. It is not for me to express an 
opinion as to whether you are right or wrong. From 
our point of view, and in our circumstances, I cannot 
help thinking we are right; but nevertheless, I am not 
so presumptuous as to deny that it is very likely that 
from your point of view, and in your very different 
circumstances, you muy be right, too, because, where 
the circumstances differ, the conclusions will naturally 
not be thesame. One thing seems to me clear—that 
in England, with our fewer judges, we dispose, and 
dispose without, arrears, of a very sufficient and satis- 
factory number of cases; and in this country upon the 
whole, in mauy States, and certainly, as I understand, 
in the courts of the Union, there is a very considerable 
arrear at the present time. 

You are probably aware that we in England have 
been engaged for the last ten years, beginning in 
1873, when, as attorney-general, I was responsible for 
passing, the Judicature Act through the House of 
Commons, in endeavoring to cheapen, and simplify 
and expedite our procedure upon the lines of those 
salutary statutes which the wisdom of Parliament 
enacted about thirty years ago (in 1852-54). 

At this moment, a committee, of which I have the 
honor to be chairman, having reported in favor of cer- 
tain amendments, the judges have made large altera- 
tions in our rules of procedure, which I hope may be 
beneficial, but which I am not wise enough to under- 
take to say will be beneficial; for no man can hope to 
tell, without practical experience, what will be the real 
operation of a new Code of Procedure. 

But it was high time that something was done to 





808 


THE ALBANY LAW JOURNAL. 








expedite, and amend and simplify the common law, 
which deserves all the praise which your chief judge 
and Mr. Evarts have lavished upon it, and which, 
some thirty years ago, wus in seripus danger. 

It had become associated in the minds of many men 
with narrow techuicality and substantial injustice. 

That was not the fault of the common law, but it 
was the fault, if fault it were, of the system of plead- 
ing, which looked at practically, was a small part of 
the common law, but very powerful men had con- 
trived to make it appear that it was almost the whole 
of it —that the science of statement was far more im- 
portant than the substance of the right, and that rights 
of litigants themselves were comparatively unimport- 
ant unless they illustrated some obscure, interesting 
and subtle point of the science of stating those] rights. 

Now, I prefer to confirm what I am telling you, by 
authority much greaterthan my own, because it might 
be said, and said with truth, that I was merely con- 
demning a system which I possibly disliked, because I 
never was very proficient in it. I well recollect to 
have heard Sir Wm. Erle, who was a great lawyer, 
who was chief judge of the Common Pleas, and whose 
name may be known to many of you on this side of the 
Atlantic— relate a remarkable conversation that took 
place between a learned baron —a famous man of those 
days — himself, and a third person, very distinguished 
in his day, but littke remembered in the present: 
Charles Austin, a man of singular gifts of mind, who 
devoted himself chiefly to making a fortune, and 
whose reputation, immense with his contemporaries, 
is chiefly known to posterity by a striking sketch of 
him, given in his autobiography. 

These three men were in a London Club, and the 
baron said that he had joined in the building of 
sixteen volumes of Meeson & Welsby, and that that 
was a very great thing indeed for any man to do. Sir 
Wm. Erle, with more candor than courtesy, replied 
that it was a fortunate thing there had not been a 
seventeenth volume of Meeson & Welsby, for if there 
had, the common law would disappear from creation 
amidst the universal jeers and hisses of mankind, and 
Charles Austin followed up this observation of Sir 
Wm. Erlein this way: he said: ‘“‘I have heard you 
say that before, baron, and suppose there is something 
in it, but now, in candor — in the palace of truth — do 
you think that the world, or that England itself, 
would have been the least worse off if every case in 
every volume of Meeson & Welsby had been decided 
the other way?” 

Now, you must not pursue a story, you know, be- 
yond its legitimate conclusion, and what exactly it 
was that the learned baron answered, I am really 
unable to say; but it isa comfort to think that those 
subtleties, if there was any merit in them, have not 
entirely been banished from the earth, and I am told 
that there is a State in this progressive Union in which 
they are, at this moment, as alive as ever, and I ven- 
ture upon this subject, to make you a practical sug- 
gestion. 

You have lately procured, may I say most wisely, 
a great National Park, into which the beauties and 
glories of nature, and the strange und eccentric. forms 
which natural objects sometime assume, may be pre- 
served forever for the instruction and delight ‘of the 
citizens of this great republic. Could it not be ar- 
ranged, that with the sanction of the State, some 
corner in that one State should be preserved, as a kind 
of pleading park, in which the glories of the negative 
pregnant, absque hoc, replication de injuria, rebutter and 
sur-rebulter, and all the other weird and fanciful crea- 
tions of the pleader’s brain might be preserved for fu- 
ture ages to gratify the respectful curiosity of your de- 
sceudauts, and that our good old English judges, if 
ever they re-visit the glimpses of the moon, might 





have some place where their weary souls might rest — 
some place where they might still find the form pre- 
ferred to the substance, the statement to the thing 
stated. I cannot help thinking that that would be a 
matter worthy of the liberality, of the genius and con- 
servative instincts of the great American public. But 
it is really, to speak seriously, a great pleasure for me 
to find that slowly, and if I may say‘so, with wise 
hesitancy, you are gradually admitting into your 
system those changes which we have lately made, as 
and when they satisfy the needs, the temper, and the 
genius of your people. 


THE SIZE OF THIS COUNTRY. 


Ladies and Gentlemen —It is, of course, chiefly 
as an English lawyer, that I iiave come to this country. 
I have been brought here by a dear and kind friend, 
who has treated me, simece I have been here, like a 
brother, and who has !aid me undera debt of gratitude, 
which, if I live to be a hundred, I shall never be able 
to repay. [Applause.] I have gone through this 
country, and [ have been received by association after 
associscion in a manner which has beggared my poor 
powers of expression adequately to give thanks for; 
and it is delightful to find that as we familiarly quote 
your great men, Kent, Story, Parsons, Duer, Phillips 
2nd Greenleaf —I do not pretend to make the list ex 
haustive—so you on your side are familiar not only 
with our old great men, with Sir William Blackstone 
and with Lurd Hale and with Lord Coke, but with our 
modern men, with Lindley, with Pollock, with Benja- 
min, the common honor of both bars, of England and 
of America. [Applause.] But it is not only, it is not 
perhaps chiefly, as a lawyer that your country has an 
interest in me; and if I bave not already quite wearied 
you out [applause] [ should like to say a word upon 
these more general topics. 

The first question which has almost always been put 
to me by my kind American friends when I come toa 
new place is whether [am not amazingly struck with 
the vast size of this country. Now, at the risk of of- 
fending my kind friends here, I must repeat what I 
have said elsewhere, thatit is net the vast size of this 
country which particularly impresses me. Indeed, if 
size is to be considered at all in matters of this sort, I 
should say that smallness rather than bigness is the 
thing to be insisted upon where the results are great. 
Men are, in human affairs, the great factors of results; 
and men are great, not in proportion to the largeness, 
but in proportion to the smallness, of their natural ad- 
vantages. Size appears to me to be a common-place 
incident in the history of a nation. Athens, Rome, 
Holland, England, all these are places and powers 
which have affected the destinies of mankind, but 
every one of them began from very small beginnings, 
and every one of them has but a little bit of the earth’s 
surface to stand upon. Nay, one of them had to con- 
quer for herself from the earth’s surface something 
upon which to put her foot. [Applause.] 

I don’t know whether Mr. Cobden ever did say — but 
if he did I cannot agree with him — that the St. Law- 
rence and the Mississippi and the Amazon were better 
worth knowing about than the Tiber or the Orontes 
or the Illysus, because they pour into the sea I don’t 
know how many hundreds of thousands, or how many 
millions, of imperial gallons every hour, more than 
the smaller rivers. I don’t know that he ever did say 
it, but if he did, with all respect for so great a man, I 
venture to think he saida very foolish thing. Iam quite 
sure that my noble friend, Lord Sherbrook, did once 
say that the battleof Marathon was not worth know- 
ing about or thinking about, because the slaughter 
there hardly reached the proportions of what he 
called a ‘‘respectable railway accident.”’ But if the 
battle of Marathon stayed the tide of the Persian war 
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and rolled back the waves of barbarian invasion; if 
the battle of Marathon preserved for us, for you, 
ladies and gentlemen, and for me, the art, the poetry, 
the philosophy, the history, the oratory, the intellect, 
the freedom of the Greek nation, I say that it was 
far more worth knowing about than all the fearful 
slaughters (which rise to the proportion of far more 
than a hundred railway accidents), of Genghis Khan, 
Attila, Julius Cesar, the First Napoleon, four of the 
greatest slaughterers and butchers that a merciful 
God ever suffered to sweep over and devastate His 
earth. [Applause.] 


RESULT RATHER THAN SIZE. 


Then after ail let me say about this matter of size — 
you did not make it. [Laughter.] You were as large 
when the wild Indian roamed your woods, fished your 
rivers, hunted your prairies; you were as large when 
that strange and mysterious people, who were before 
the Indian, ruled over this land, with a civilization 
which has left just as remarkable evidences from Lake 
Superior down to North Carolina; you were as great 
and as large before that, when your huge lakes glit- 
tered in the sun or rushed in the wind, with nothing 
but an occasional mammoth or bison to look upon the 
glory of their strength. For my part, as I said before, 
it is not the size of a nation, but it is the products of a 
nation that are to be looked at when you consider 
whether a nation is admirable or not. When you 
come to size, Russia, I believe, is bigger than you are. 
Africa is bigger than you are. I speak under correc- 
tion, but I have some considerable doubt whether the 
British North American possessions are any smaller, 
Now, ladies and gentlemen, it is the same about your 
population. Your population is vast, but where does 
itcome from? You are at present —I know there is 
emigration to Australia, New Zealand and elsewhere 
— but substantially speaking, and broadly, you are the 
receptacle of the emigration of the world. You, and 
not I, are the best judge how far this enormous emigra- 
tion isan unmixed good. You and not I- are the best 
judge how far the administration of your towns, how 
far the integrity of your political system is or is not 
favorably affected by this enormous emigration which 
goes ou, and which seems to be likely to goon for 
years tocome. Let me say, in conclusion upon this 
matter, that it is not size, it is not force, it is not 
strength which constitutes true greatness; but when 
men rise against oppression; when good, honest, 
simple, God-fearing citizens go to war, plunge into 
fierce battle sooner than suffer the disruption of their 
country; when they fight their battles, not, as their 
revilers say, with mercenary armies, but with their 
own best blood, and with their children’s blood, and 
their children’s children’s blood; when they say that 
what is good for themselves is good for others, too; 
that so far as their power and their dominion exist, 
every man, whatever be his race, whatever be his 
origin, whatever his color, shal] be as free as they are 
free themselves [applause]; when they say that there 
shall throughout the length and breadth of their 
country be no traffic in human flesh; nay, further, 
when they try to do justice to every man, when they 
respect them, when they endeavor to be high-minded 
aud magnanimous toward them; nay, further, when 
they are not afraid and ashamed to confess and to 
atone for mistakes and errors;—then I say that such 
men, and the nation that such men make are truly, 
nobly, indisputably great. [Applause.] Forgive a 
friend, ladies and gentlemen, who tells you that it is 
not because you are strong, it is pot because you are 
large, it is not because you are energetic, but it is be. 
cause you have shown that you have the making in 
you of true greatness, that he admires and respects 
you. Greatness ischeap at any price; you have paid 








a price for it that probably no other nation ever paid, 
but believe me, you have got what is worth it! 
WEALTH IN AMERICA. 

Now let me be equally frank about your wealth. 
Those despise riches who despair of them, says Lord 
Bacon. ‘‘ Aude, hospes,” says Virgil on the one hand, 
“contemnere opes et te quoque dignum finge deo’’— 
grand words, indeed! And of which Dryden says: 
““ITcontemn the world when I think of them, and 
myself when [ translate them; ’’ but there is no neces- 
sary contradiction between these two great men; be- 
cause if you look at the passage from Lord Bacon, 
which I have quoted, you see that he speaks of the use 
of riches asa thing to be respected, whereas of riches 
themselves he speaks with scorn enough to satisfy 
Diogenes. It is not your colossal fortunes that have 
interested me. I can see them at home. What I do 
admire, what I long to see and never shal] see in my 
own dear England, is what may be called your upper 
and lower middle classes. It has been a great delight 
to me to go through various States and various places 
in the Union. I have been brought across a number 
of men, highly educated men, men who would do 
credit to any country in the world! Men who have 
opened their hearts to me, and whom I would wil- 
lingly take to my heart, if they would let me; and the 
only regret connected with my visit to America is that 
I may never see them again. I have seen hundreds, 
thousands, and perhaps tens of thousands of comfort- 
able, solid houses, mvure or less large, lived in and oc- 
cupied by the owners of them; and the possession of 
them, as I understand, is pretty general. I am told — 
of course there are such things as losses— but I am 
told that your intelligent farmers own their farms, 
your cultivated and educated gentlemen own their 
houses, your artisans and poor people own their cot- 
tages. They are their own homes, and they are there- 
fore precious to them. If they improve them, they 
improve them for themselves. Ifin Scripture lan- 
guage, they *‘ plant a vineyard,”’ they or their children 
eat the fruits thereof. What a state of satisfaction 
and content this produces in times of peace! What 
an irresistible force it would give you, nay, I say did 
give you, when war broke out! 

Ladies and Gentlemen — Let me say that al- 
though I see clearly, as I think, and feel deeply, as I 
am sure, the excellences of the American system, it 
must not be supposed fora moment thatI am either 
blind to or ungrateful for the many excellences of 
the system of my own country. Each country is in a 
certain sense the complement of the other. Each has 
its own way of going on. Imitation, in my humble 
judgment, would be a very great mistake in either. 
There is plenty of room in the world for both of us, 
and the closer we are bound together and the better 
friends we are the better for both of us, and the more 
room in the world there will be. It is no rhetorical 
exaggeration, itis simple truth, to say that joined 
together as allies, as friends, as comrades, England 
and America are absolutely irresistible in the world. 
[Applause.] I most earnestly hope that the present 
happy state of feeling between us may Jong continue. 
Believe me, there is not in the mind of any honest 
Englishman a trace of jealousy, a shade of grudging 
wher he thinks of the magnificence of your future and 
your present grand development. I hope with all my 
heart that no unscrupulous statesman, that no malig- 
nant writer on either side of the water will ever be 
able to break or impair this sacred friendship. I am 
not foolish enough to think that any thing that I have 
said or done could in any way increase it. All I hope 
is that no word, noact of mine, has in any degree 
tended to make it less. 

Now there is but one word, which 1 am loath to say. 
This is the last time that I shall ever stand here, or 
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ever see this audience. I thank you from my heart. 
I have kept a distinguished New York audience listen- 
ing to my rude words too long. I say now from 
the bottom of my heart, farewell. [Loud and long 
continued applause. ]} ’ 


——_-—————— 
IMPEACHING ONE'S OWN WITNESS. 


VERMONT SUPREME COURT, JANUARY TERM, 1883. 
Cox v. EAYRES.* 

A party cannot impeach his own witness, and it is not inthe 
discretion of the court to allow him to do so éither by 
general evidence or by proof by other witnesses of prior 
contradictory statements. 

CTION for personal injury in carelessly and negli- 
gently shaving off plaintiff's beard so that he was 

made sick. The defendants, at the time of the alleged 
injury, were superintendent and deputy superintend- 
entin the House of Correction, and plaintiff was a 
prisoner confined therein. Plaintiff called as a witness 
one Davis, who gave testimony favorable to defendant. 
Plaintiff thereupon called a notary who had written a 
deposition of Davis in respect to the matter, for the 
purpose of showing that Davis had made a different 
statement from what he testified on trial. Defendant 
objects to this and other testimony introduced for the 
same purpose, but the court admitted it. Sufficient 
other facts appear in the opinion. 


J. C. Baker and A. F. Walker, for defendants. 
Reddington & Butler and E. J. Ormsbee, for plaintiff. 


Rowrtt1, J. The first question is, Was it competent 
for the plaintiff to discredit his own witness, Davis, by 
showing by other witnesses that he had previously 
made statements in conflict with his testimony at the 
trial? This evidence was admitted as matter of dis- 
cretion, as far as it was such matter, in view of the 
“anomalous circumstances” of the case; and if ad- 
missible on that ground, its admission cannot be as- 
signed for error. There haslong been a conflict in the 
authorities on this subject; but we think thata careful 
examination of the cases will show that itis a well- 
settled general rule of the common law, not subject 
to be controlled by the discretion of the court, that a 
party cannot impeach his own witness, either by gen- 
eral evidence, or by proof by other witnesses of prior 
contradictory statements. 

It seems to be pretty generally conceded that a party 
cannot impeach his own witness by general evidence 
of his bad character for truth; and the reasons given 
for the rule are, that by offering a witness in proof of 
his case, a party thereby represents him as worthy of 
belief, and that thereafter to attack his general char- 
acter for truth, would be not only bad faith toward 
the court, but in the language of Buller, ‘‘ would en- 
able the party to destroy the witness if he spoke 
against him, and to make him a good witness if he 
speaks for him, with the means in his hands of destroy- 
ing his credit if he speaks against him.’’ Buller N. 
P. 297; Best Ev., §645; 1 Whart. Ev., § 549; 1 Greenl. 
Ev., $442. Whatever may be said of the reasons of 
the rule —and they are assailed by Mr. Phillips and 
by a learned writer in 11 Am. Law Rev. 261 — the rule 
itself is well established. Itis also well settled thata 
party is not bound by the testimony of his own wit- 
ness, but is at liberty to show that facts relevant to 
the issue are otherwise than he has stated them to be, 
although the effect of such showing may be to dis- 
credit the witness. Best Ev., § 645; 1 Whart. Ev., 
§ 549. 





*To appear in 55 Vermont Reports. 














But whether a party could show that his own wit- 
ness had made statements out of court inconsistent 
with his testimony in court, Mr. Best says was an un- 
settled point in England before the passage of the 
Common-Law Procedure Act of 1854, with the weight of 
authority in the negative. An examination of the 
cases will show that there is not much authority in 
favor of the affirmative. An early case, and perhaps 
the earliest, on the subject, is Adams v. Arnold, Holt, 
299, which was trespass for an assault, wherein Holt, 
C. J., ** would not suffer the plaintiff to discredit a 
witness of his own calling, he having testified against 
him.’ In the trial of Warren Hastings, Lord Thur- 
low refused to allow the prosecution to show that 
portions of the contents of a paper that they had in- 
troduced were not true, a ruling at which Mr. Burke 
is said to have expressed his contempt with great 
emphasis. In that case also the judges, in answer to 
a question submitted to them by the lords, said that 
“where a witness, produced and examined in a criti- 
cal proceeding by a prosecutor, disclaims all knowl- 
edge of any matter so interrogated, it is not competent 
for such prosecutor to pursue such examination by 
proposing a question containing the particulars of an 
answer supposed to have been made by such witness 
in another place, and by demanding of him whether 
the particulars so suggested were not the answers he 
had so made.’ This case however goes farther in 
this behalf than most of the recent cases, and farther 
than we think the rule as now established will war- 
rant, as will be shown hereafter. Rex v. Oldroyd, 
Russ. & Ry. 88, is much relied on in support of the 
affirmative of this question. But the point was not 
involved in the case, which. was this: The prisoner 
was tried before Mr. Baron Graham for the murder of 
his father. Counsel for the prosecution, at the close 
of their case, observed to the judge that they did not 
mean to call the prisoner's mother, strong suspicions 
having fallen on heras having been an accomplice; 
but the judge thought it right, in compliance with the 
usual practice, her name being on the back of the in- 
dictment as having been examined before the grand 
jury, to have her examined, which was accordingly 
done. The judge observing that the testimony given 
by her was in favor of the prisoner, aid materially 
different from her deposition before the coroner, 
thought it proper to have the deposition read, for the 
purpose of affecting the credit of her testiniony given 
at the trial. The question reserved for the opinion of 
the judges was, whether it was competent to ibe 
judge, under the circumstances stated, to order the 
deposition to be read in order to impeach the credit 
of the witness: and “tthe determination of the judges 
was confined to the right of a judge to call for a wit- 
ness’ deposition in order to impeach the credit ofa 
witness who should at thetrial contradict what she 
had before deposed; but Lord Ellenborough and 
Mansfield, C. J., thought the prosecution had the 
same right.”’ 

In Ewer v. Ambrose, 3 B. & C. 746, the question was 
whether the promises declared on were made by the 
defendant jointly with John and Samuel Baker, or 
only with John Baker. Defendants called Samuel 
Baker, to show that the promises were made by the 
three; but he denied that he ever was a partner, 
whereupon defendant’s counsel, in order to prove 
that he was a partner, offered to read in evidence an 
answer in chancery of John and Samuel Baker to a 
bill filed against them by the defendant fora dissolu- 
tion of the partnership. Gaselee, J., inclined to think 
that the evidence was not admissible, for that it was 
produced in order to contradict the defendant’s own 
witness, but admitted it, reserving liberty, etc. By 
the answer it appeared that Samuel was a partner. 
The judges all agreed that the answer was improperly 





THE ALBANY LAW JOURNAL. 


311 




















admitted, as it was received as substantive evidence 
of the fact of a partnership. Bailey, J., thought that 
the defendant ought not to have been permitted thus 
to contradict his own witness. Holroyd, J., doubted 
whether the answer was admissible at all, and said it 
certainly was not admissible to prove generally that 
the witness was not worthy of credit, but that it 
might perhaps be admissible if the effect of it was only 
to show that astothe particular fact sworn to at the 
trial, the witness was mistaken. Littledale, J., said it 
was not necessary to decide the question, but thought 
it doubtful whether the answer couid be received to 
prove a different state of facts from what the witness 
had sworn to at the trial. 

Wright v. Beckett,1 M. & Rob. 414, was trespass quare 
clausum before Lord Denman, C. J. The question was, 
whether the plaintiff had the exclusive right to a piece 
of marshy land. Plaintiff called a witness whose 
testimony was adverse to him, and who gave an 
evasive answer toa question touching prior contra- 
dictory statements, whereupon plaintiff's counsel 
were permitted to show by plaintiff's attorney that the 
witness had given a different account to him. After- 
ward the case was argued before Denman, C. J., and 
Bolland, B., in Sergeant’s Inn, and the learned judges 
differing in opinion, gave separate judgments. Lord 
Denman favored the admission of the evidence. Bol- 
land, B., was against it. Hesaid he did not consider 
Rex v. Oldroyd authority on the question; that all 
that could be claimed for it was what Ellenborough 
and Mansfield said, namely, that they thought the 
prosecutor had the same right; that all doubt on 
this point was set at rest by Ewer v. Ambrose; and 
that with the exception of the two learned judges in 
Rex v. Oldroyd, the authorities were uniform in es- 
tablishing that a party cannot contradict his own 
witness but by giving evidence of facts bearing upon 
the issue. 

Holdsworth v. Mayor of Dartmouth, 2 M. & Rob. 153, 
was debt on a bond for £1,249. The question was, 
whether the present corporation was bound by the act 
of the old corporation in giving the bond before the 
passing of the Municipal Reform Act. Defendant was 
obliged to call members of the old corporation who 
took part in giving the bond. One of them, on cross- 
examination, said that the transaction of giving the 
bond was, as faras he knew, an honest anda correct 
transaction. On re-examination he was asked 
whether he had not told defendant’s attorney that it 
was a shameful transaction, which he denied, where- 
upon defendant proposed to call his attorney and ask 
him whether the witness had so said, to which plaint- 
iffobjected. Parke, B., held the evidence inadmis- 
sible, doubting at first whether, as the fact was elicited 
on cross-examination, the witness was not made, for 
this purpose, the witness of the plaintiff, and whether 
as to this particular fact, not asked to in chief, the 
party calling him might not show that he had given a 
different account. He said he never had any doubt 
that the opinion of Bolland, B., in Wright v. Beekett, 
was right, if the fact were asked to in the examination 
in chief, but that he had become satisfied that it made 
no difference that the fact was elicited on cross-ex- 
amination. 

In Regina v. Ball,8 C. & P. 745, in the course of 
the examination in chief of a witness called by the 
prosecution, counsel for the crown were not permit- 
ted, in order to do away with the effect of the evi- 
dence of their own witness, to prove that the state- 
ments made by the witness in her deposition before 
the magistrate were wholly inconsistent with her 
testimony at thetrial. Erskine, J., said: ‘ You can- 
not call a witness, or give evidence not otherwise ad- 
missible, for the purpose of discrediting your own 
witness; ’’ and after conferring with Patteson, J., he 








rejected the evidence. In Reginav. Furr, 8C. & P. 
768, Mr. Justice Patteson would not allow counsel for 
the prosecution to even cross-examine their own wit- 
ness as to statements drawn out on cross-examination 
by the prisoner’s counsel, and which were claimed to 
be untrue, and not to have been testified to before the 
examining magistrate. 

In The Lachlibo, 14 Jur. 192; S. C., 1 Eng. Law & Eq. 
645, Dr. Lushington, on having the authority of the 
Ecclesiastical Courts pressed upon him for the admis- 
sion of this class of testimony, said that he did not 
find that those courts had admitted such evidence 
save in the peculiar cases of what are called ‘*sub- 
scribing witnesses,’’ and that he entertained the opin- 
ion that in that class of cases there existed a very sub- 
stantial distinction in their proceedings. In com- 
menting on Wright v. Beckett, he said the case 
amounted to permitting a party to do in another 
mode what he was not permitted to do in a 
straightforward way, namely, to discredit his own 
witness by general evidence, and that if he was com- 
pelled to choose between authorities, great as that of 
Lord Denman was, heshould give his opinion in sup- 
port of the determination of Bolland, B., and tbat all 
the authorities, with the exception of two, were in 
favor of the view taken by him, and that those two 
cases, which he did not think rightly fell within the 
subject he was discussing, were criminal cases, and 
touched upon the question of looking at the deposi- 
tions given before the magistrates, and allowing them 
to produce an effect onthe jury. Melhuish v. Collier, 
15 Q. B. 878, is probably the last English case on this 
subject, as the question was soon after set at rest by 
the Common-Law Procedure Act. It was there held 
that a party might examine his own witness touching 
prior contradictory statements, not for the purpose of 
discrediting the witness, but of reminding him, and 
getting him to correct himself if he would. Although 
the exact point under discussion was not raised in 
that case, yet Patteson and Coleridge, JJ., say that 
there is a distinction between asking questions of a 
witness in the box as to statements he may have 
formerly made, and calling other witnesses to say, in 
contradiction to him, that he made such statements. 
Erle, J., said the point was one on which judges had 
differed, and that opinions might vary tothe end of 
time. 

This question has been settled in England by the 
act referred to, whereby it is enacted that ‘‘a party 
producing a witness shall not be allowed to impeach 
his credit by general evidence of bad character; but 
he may, in case the witness shall, in the opinion of the 
judge, prove adverse, contradict him by other, evi- 
dence, or by leave of the judge, prove that he has 
made at other times a statement inconsistent with his 
present testimony; but before such last-mentioned 
proof can be given, the circumstances of the supposed 
statement, sufficient to designate the particular oc- 
casion, must be mentioned to the witness, and he must 
beasked whether or not he has made such state- 
ments.” The Scotch law on this subject is defined by 
15 & 16 Vict., ch. 27, §3, whereby it is enacted that ‘“* it 
shall be competent to examine any witness who may 
be adduced in any action or proceeding as to whether 
he has on any specified occasion made a statement on 
any matter pertinent to the issue, different from the 
evidence given by him in such action or proceeding; 
and it shall be competent in the course of such action 
or proceeding to adduce evidence to prove that such 
witness has made such different statement on the oc- 
casion specified.” 

The great weight of American authority is against 
the admission of such evidence. Mr. Greenleaf does 
not express his opinion on the subject, but says that 
the weight of authority seems to be in favor of allow- 
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ing a party to show that the evidence has taken him 
by surprise, and is contrary to the examination of the 
witness preparatory to the trial, or to what the party 
had reason to believe he would testify, or that the 
witness has recently been brought under the influence 
of the other party, and has deceived the party calling 
him. 1Greenl. Ev., § 444. But Judge Redfield, in his 
edition of that work, thinks the text goes too far, and 
that the party should be limited to inquiring of the 
witness as to his prior contradictory statements, and 
this for the purpose of setting himself right before the 
court, and of showing the witness that he isin error, 
and getting him to correct himself. Mr. Wharton 
says, that while a party may contradict his own wit- 
ness, though it may discredit him, he is not ordina- 
rily permitted to impeach him, even though called 
afterward by the adverse party, either by general evi- 
dence or by proof of prier contradictory statements, 
and he cites many American cases in support of the 
text. 1 Whart. Ev., §549. The writer of said article 
in the Am. Law Rev., in his edition of Steph. Dig. of 
the Law of Ev. 188, published just after that article 
was written, in speaking of the English statute, says 
there seems to be no good reason why such proof may 
not be given whether the judge is or is not of opinion 
that the witness is hostile; but that unless by statute 
in some of the States, such evidence has not generally 
been regarded in this country as admissible. In Elli- 
cott v. Pearl, 10 Pet. 432, Judge Story treated it as 
clear that a party is not at liberty to discredit his own 
witness by showing his former declarations on the 
same subject. In Bullard v. Pearsall, 53 N. Y. 230, it 
is said that thereis agreat weight of authority sus- 
taining the position that a party cannot discredit his 
own witness by proof of prior contradictory state- 
ments, but that he may be allowed to examine the 
witness touching such statements, for the purpose of 
probing his recollection, recalling to his mind the 
statements he has previously made, and drawing out 
an explanation of his apparent inconsistency, as well 
as for the purpose of showing the circumstances that 
induced the party to call him, but that, should the 
witness deny having made such statements it would 
not be proper to allow such statements to be shown 
by other witnesses. See also Coulter v. Express Co,, 
56 N. Y. 585, and Pollock v. Pollock, 71 id. 137, 152. 

In Adumsa v. Wheeler, 97 Mass. 67, it was held that a 
party could not be allowed to prove by other witnesses 
statements previously made by a witness called by 
himself, inconsistent with his testimony at the trial, 
that would not be admissible as independent evidence 
and could have no effect but to impair the credit of 
the witness with the jury. In 1869the common-law 
rule was abrogated in Massachusetts by an act taken 
almost verbatim from the English statute, omitting the 
words, ‘‘ in case the witness shall in the opinion of the 
judge prove adverse,” and the limitation of the right 
to prove inconsistent statements by ‘leave of the 
judge” only. We have been referred to Thayer v. 
Gallup, 13 Wis. 539, as supporting the position con- 
tended for by the plaintiff, but the point was not in- 
volved in that case. 

The case of Fuirchild v. Bascomb, 35 Vt. 398, is in 
point. There a witness called by the plaintiff, having 
testified in chief that ata certain time he drew a will 
for Mrs. Clark at her request, was asked on cross-ex- 
amination whether he did not draw that will at the 
request of John W. Bascomb, and whether he did not 
so testify before the Probate Court at atime and 
place named, all which he denied. Thedefendant was 
thereupon allowed toshow that he did so testify 
before the Probate Court. This was held error, on the 
ground that the subject of the defendant’s inquiry 
was new matter, as to which he made the witness his 





own, and hence could not impeach him by showing his 
prior contradictory statements. 

In Thornton’s Ears. v. Thornton's Heirs, 39 Vt. 122, 
the general rule was recognized, but an exception 
thereto was allowed in the case of witnesses to the ex- 
ecution of a will, which the law compelled the propo- 
nents to call; and this isa well-recognized exception by 
all the authorities. 

We think that the “anomalous circumstances’’ of 
this case do not take it out of the general rule. The 
plaintiff was properly allowed to repel the imputations 
that his witness had cast upon him, but the inquiry 
went too far when he was allowed to show the witness’ 
prior contradictory statements. Such evidence could 
have no other effect than to discredit the witness, and 
show him to be unworthy of belief; and we prefer to 
adhere to what we deem to be the well-settled rule of 
the common law on this subject,and leave it to the 
Legislature to determine whether a different rule shall 
prevail, rather than follow the lead of those who 
would disregard the rule as not founded in reason. 

The testimony to show that Hewett was ‘* somewhat 
intoxicated’? when on his way to the house of cor- 
rection just before the shaving, was properly admit- 
ted. Hehad deposed as to what took place in the 
guard-room at the time of the shaving, and the evi- 
dence of his intoxication was admitted as bearing on 
the state of his mind at that time, the accuracy with 
which, in that condition, he would be likely to ob- 
serve and remember what in fact did take place, and 
the credit due to him asa witness. This is analogous 
to what was done in Fairchild v. Bascomb, where it 
was held competent to show that a witness was still 
affected by a disease of the brain that he had hada year 
before, as tending to show that his memory and judg- 
ment were less to be relied on than if he possessed full 
mental health and vigor. The degree of intoxication 
went only to the weight of the evidence, not to its ad- 
missibility. Wharton says that proof thata witness 
was drunk at the time of the event to which he testi- 
fies may be introduced to discredit him. 1 Whart. Ev., 
§ 418. See Hartford v. Palmer, 16 Johns. 143. It may 
be shown also that a witness was under the influence 
of opium when he testified or when the litigated event 
occurred. Indeed, stupefaction from any cause may 
always be shown to affect credibility. 1 Whart. Ev., 
§ 401. 

As to the exclusion of Gorry’s testimony, the ex- 
ceptions do not disclose any thing on which error can 
be predicated. It does not appear what reply plaint- 
iff made to Gorry’s question, so we cannot determine 
whether the evidence was competent or not. 

The members of the court who were present at the 
January Term, 1881, when this case was before the 
court, think that the other questions raised by the ex- 
ceptions were then determined against the defend- 
ants, and the reasons stated somewhat at length in an 
oral opinion by the late chief justice. We treat those 
questions therefore as res judicata, without undertak- 
ing to give the ground and reasons of the decision. 

Judgment reversed, aud cause remanded. 


—_—_—_—__>—__—__- 


STATUTE OF FRAUDS—ORAL CONTRACT RE- 
LATING TO LAND 


HOUSE OF LORDS, JUNE 4, 1883. 


—) / 
MADDISON v. ALDERSON, L. R., 8 App. Cas. 465. 


An intestate induced a woman to serve him as his house- 
keeper without wages for many years, and to give up 
other prospects of establishment in liie, by a verbal prom- 
ise to make a will, leaving her a life estate in land, and 
afterward signed a will, not duly attested, by which he 
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left her the life estate. Held, that there was no contract, 
and that even if there had been, and although the woman 
had wholly performed her part by serving till the intes- 
tate’s death, without wages, yet her service was not un- 
equivocally and in its own nature referrable to any con- 
tract, and was not such a part performance as to take 
the case out of the operation of the Statute of Frauds, sec- 
tion 4, and that she could not maintain an action against 
the heir for a declaration that she was entitled to a life 
estate in the land. Loffus v. Maw, 3 Giff. 592, disap- 
proved. 


PPEAL from an order of the Court of Appeals, re- 

versing a decision of the Exchequer Division. 

The facts appear in the opinion. The decision of the 

Exchequer Division is reported in 23 Alb. L. J. 6, and 
that of the Court of Appeals, 25 id. 269. 

EARL OF SELBORNE, L. C. My Lords, the appellant 
in this case lived for many years, as housekeeper, in 
the service of Thomas Alderson, who died on the 16th 
of December, 1877. She originally entered his services 
in 1845, and having become his housekeeper some years 
before 1860, continued to serve him in that capacity 
down to the time of his death. He was, when he died, 
the owner in fee-simple of a freehold estate at Moulton, 
in Yorkshire, called the Manor House Farm, in extent 
about ninety two acres, and in value about £137 per 
annum, which had been devised to him by the will of 
an uncle, who died in 1863. Itis certain that he in- 
tended to leave the appellant (subject to a small an- 
nuity) a life interest in this estate, for he had a will 
prepared for that purpose in 1872, which he signed in 
1874, and which only failed for want of due attestation. 

The appellant having possessed herself of the title 
deeds, the heir at law, to whom the estate descended, 
brought the present action to recover them; and she 
by her statement of defense and counter-claim insisted 
that she was entitled to the same benefit which she 
would have taken under the will, if duly executed, by 
virtue of a parol agreement alleged to have been made 
with her by her master for sufficient consideration, 
and to have been on her part performed. Ido not think 
it necessary to read the averments contained in the 
third, fourth and fifth paragraphs of her pleading, be- 
cause, so far as the facts are concerned, they must now 
be taken from the verdict of the jury, together with 
the judge’s notes of the evidence at the trial, if (as 
seems to have been assumed in both the courts below) 
that evidence, as well as the verdict, may be regarded. 
Whether that assumption was correct or not, is in my 
view immaterial, because in either view my own con- 
clusion would be the same. 

The question, which (at the instance of the appel- 
lant’s counsel, and without objection from the respond- 
ent) was left by Mr. Justice Stephen to the jury, was 
“whether the defendant was induced to serve Thomas 
Alderson as his housekeeper without wages for many 
years, and to give up other prospects of establishment 
in life, by a promise, made by him to her, to make a 
will, leaving her a life estate in Moulton Manor Farm, 
if and when it became his property?’’ That question 
the jury answered in the affirmative. The evidence 
on which the verdict proceeded was that of the appel- 
lant herself, without any corroboration other than the 
unattested will, which made no mention of any such 
inducement. I abstain from stating her evidence in 
detail, because in the condensed form in which it ap- 
pears upon the judge’s notes, it certainly does not go 
beyond (if indeed it is sufficient to justify) the verdict. 
The material parts of it were to this effect: That the 
appellant, having been long (as already stated) in 
Thomas Alderson’s service, contemplated leaving him, 
and had some idea of being married in May, 1860, and 
so informed him. She had ten years before *‘ begun 
toleave wages in his hand;” the arrear went on from 
that time, owing to his straightened circumstances ; 





and in May, 1860, £23 7s. 6d. remained due to her. 
He told her of his expectations from his uncle, and 
that his uucle wished her to stay with him as long 
as he lived, and wished him to ‘‘ make her all right” 
by leaving her the Moulton Manor Farm, which he 
promised to do if she lived with him. ‘‘ And so there- 
fore”’ (she said) *‘ I took his advice, and I remained on 
by his promises; ’’ (in another place, ‘I did not leave, 
because he advised me not.’’) She did not afterward 
“press him” for wages; but after his death, she 
brought an action against his administrator for them, 
which was dropped (as I understand) before or at the 
time when the present action was commenced. When 
he signed his will, he read it over to her and asked 
whether it was right, and ‘“‘ whether she was satis- 
fied.”’ 

The case, thus presented, was manifestly one of 
conduct on the part of the appellant (affecting her 
arrangements in life, and pecuniary interests) induced 
by promises of her master to leave her a life estate in 
the Moulton Manor Farm by will, rather than one of 
definite contract, for mutual considerations, made be- 
tween herself and him at any particular time. There 
was certainly no contract on her part which she would 
have broken by voluntarily leaving his service at any 
time during his life; and I see no evidence of any 
agreement by her to serve without, or to release her 
claim to wages. If there was acontract on his part, 
it was conditional upon, and in consideration of a 
series of acts to be done by her, which she was at 
liberty to do, or not to do, as she thought fit; and 
which, if done, would extend over the whole re- 
mainder of his life. If he had dismissed her, Ido not 
see how she could have brought any action at law, or 
obtained any relief in equity. 

It was admitted in the argument at the bar, that the 
appellant had endeavored to bring her case within the 
supposed authority of Loffus v. Maw, 3 Giff. 592, de- 
cided by Vice-Chancellor Stuart (under circumstances 
not dissimilar) on the doctrine of representation; for 
which purpose the vice-chancellor relied upon some 
expressions used by Lord Cottenham in Hammersley 
v. De Biel, 12 Cl. & F. 45, at p. 62 n., and considered 
himself at liberty to disregard the reasons assigned by 
Lord Cranworth and Lord Brougham for the later de- 
cision of the house in Jorden v. Money, 5 H. L. C. 185. 
Mr. Justice Stephen and the Court of Appeal (rightly 
in my opinion) took a different view. I have always 
understood it to have been decided in Jorden v. 
Money, 5 H. L. C. 185, that the doctrine of estoppel by 
representation is applicable only to representations as 
to some state of facts alleged to be at the time actually 
in existence, and not to promises de futuro, which, if 
binding at all, must be binding as contracts; a distine- 
tion which is illustrated by such cases as Prole v. 
Soady, 2 Giff. 1, and Piggott v. Stratton,1 D. F. & J. 
33. Hammersley v. De Beil, 12 Cl. & F. 45, was a case 
of contract for valuable consideration, duly signed so 
as to fulfill the requirements of the Statute of Frauds, 
in the view both of Lords Langdale and Cottenham in 
Chancery, and of Lord Campbell in the House of 
Lords, 12 CL. & F. 63, 64 n. and 87; 3 Beav. 474-6. 
Those decisions are consistent with each other; Ham- 
mersley v. De Biel, 12 Cl. & F. 45, does not justify, and 
Jorden v. Money, 5 H. L. C. 185, is irreconcilable with, 
the reasons stated by the vice-chancellor for his judg- 
ment in Loffus v. Maw, 3 Giff. 592. 

Mr. Justice Stephen and the Court of Appeal 
arrived at the conclusion that a contract was proved 
in this case (notwithstanding the character of the evi- 
dence and the form of the verdict), on which, but for 
the Statute of Frauds, the appellant might have been 
entitled to relief; but they differed on the question of 
part performance, Mr. Justice Stephen thinking that 
there was part performance sufficient to take the case 
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out of the Statute of Frauds, the Court of Appeal 
thinking otherwise. This makes it necessary for your 
lordships now to examine the doctrine of ey as to 
part performance of parol contracts. 

The cases upon this subject (which are very numer- 
ous) have all, or nearly all, arisen under those words of 
the fourth section of the Statute of Frauds, which pro- 
vide that “no action shall be brought to charge any 
person upon any contract or sale of lands, tenements, 
or hereditaments, or any interest in or concerning 
them, unless the agreement upon which such action 
shall be brought, or some memorandum or note 
thereof, shall be in writing, and signed by the party to 
be charged therewith, or some other person thereunto 
by him lawfully authorized." It has been recently de- 
cided by the Court of Appeal in Britain v. Rossiter, 
11 Q. B. D. 123, that the equity of part performance 
does not extend, and ought not to be extended, to con- 
tracts concerning any other subject-matter than land; 
an opinion which seems to differ from that of Lord 
Cottenham, see Iiammersley v. De Biel, 12 Cl. & F. 
64 n., and Lassence v. Tierney, 1 Mac. & G. 572. That 
equity has been stated by high authority to rest upon 
the principle of fraud. ‘“‘Courts of equity will not 
permit the statute to be made an instrument of fraud.” 
By this it cannot be meant that equity will relieve 
against a public statute of general policy in cases ad- 
mitted to fall within it; and [ agree with an observa- 
tion made by Lord Justice Cotton, in Britain v. Rossi- 
ter, 11 Q. B. D. 130, that this summary way of stating 
the principle (however true it may be when properly 
understood) is not an adequate explanation, either of 
the precise grounds, or of the established limits, of the 
equitable doctrine of part performance. 

It has been determined at law (and, in this respect, 
there can be no difference between law and equity), that 
the fourth section of the Statute of Frauds does not 
avoid parol contracts, but only bars the legal remedies 
by which they might otherwise have been enforced. 
Crosby v. Wadsworth, 6 Fast, 602, 611; Leroux v. Brown, 

12 (. B. 824; Britain v. Rossilfer, 11 Q. B. D. 123. 
Crosby v. Wadsworth, 6 Mast, 602, 611, was an action of 
trespass brought by the purchaser against the vendor 
of a growing crop. The contract was by parol, and 
it was held to be concerning an interest in land, 
within the fourth section of the statute. ‘* But’’ (said 
Lord Ellenborough) **the statute does not expressly 
and immediately vacate such contracts, if made by 
parol; it only precludes the bringing of actions to en- 
force them by charging the contracting party, or his 
lepresentatives, on the ground of such contract, and 
of some supposed breach thereof; which description 
of action does not properly apply to the one now 
brought, viz., a mere general action of trespass, com- 
plaining of an injury to the possession of the plaintiff, 
however acquired, by contract or otherwise. But al- 
though the coutract for this interest in or concerning 
land may not be initself wholly void under the statute, 
merely on account of its being by parol (so that if the 
same had been executed, the parties could have 
treated it as a nullity), yet being executory, and as for 
the non-performance of it no action could have been, 
by the provisions of the fourth section, maintained, 
we think it might be discharged before any thing was 
done under it which could amount toa part execution 
of it.” 

From the law thus stated the equitable consequences 
of the part performance of a parol contract concerning 
land seem to me naturally to result. In a suit founded 
on such part performance, the defendant is really 
“ charged "’ upon the equities resulting from the acts 
done in execution of the contract, and not (within the 
meaning of the statute) upon the contract itself. If 
such equities were excluded, injustice of a kind which 
the statute caunot be thought to have had in con- 





templation would follow. Let the case be supposed 
of a parol contract to sell land, completely performed 
on both sides, as to every thing except conveyance; 
the whole purchase-money paid; the purchaser put 
into possession; expenditure by him (say in costly 
buildings) upon the property;-leases granted by him 
to tenants. The contract is not a nullity; there is 
nothing in the statute to estop any court which may 
have to exercise jurisdiction in the matter from in- 
quiring into and taking notice of the truth of the facts. 
All the acts done must be referred to the actual con- 
tract, which is the measure and test of their legal and 
equitable character and consequences. If, therefore, 
in such a case a conveyance were refused, and an 
action of ejectment brought by the vendor or his heir 
against the purchaser, nothing could be done toward 
ascertaining and adjusting the equitable rights and 
liabilities of the parties, without taking the contract 
into account. The matter has advanced beyond the 
stage of contract; and the equities which arise out of 
the stage which it has reached cannot be administered 
unless the contract is regarded. The choice is between 
undoing what has been done (which is not always possi- 
ble, or if possible, just) and completing what has been 
left undone. The line may not always be capable of 
being so clearly drawn as in the case which I have sup- 
posed; but it is not arbitrary or unreasonable to hold 
that when the statute says that no action is to be 
brought to charge any person upon a contract concern- 
ing land, it has in view the simple case in which he is 
charged upon the contract only, and not that in which 
there are equities resulting from res geste subsequent 
to and arising out of the contract. So long as the con- 
nection of those res geste with the alleged contract 
does not depend upon mere parol testimony, but is 
reasonably to be inferred from the res geste them- 
selves, justice seems to require some such limitation 
of the scope of the statute, which might otherwise in- 
terpose an obstacle even tothe rectification of material 
errors, however clearly proved, in anexecuted convey- 
ance, founded upon an unsigned agreement. 

It is not in England only that such a doctrine pre- 
vails; a similar (perhaps even a larger) equity is also 
recognized in other countries, whose equitable juris- 
prudence is derived from the same original sources as 
ourown. By the law of Scotland, ‘‘ written contracts 
in strict technical language are those of which au- 
thentic written evidence is required, not merely in 
proof, but in solemnity; as obligations relative to land; 
or obligations agreed to be reduced to writing; or those 
required by statute to be in writing.’’ To constitute 
any such contract there must bea “ final engagement ;” 
and as a corollary to that rulea “locus penitentie”’ is 
given; i. e., ‘‘a power of resiling from an incomplete 
engagement, from an unaccepted offer, from a mutual 
contract to which all have not assented, from an ob- 
ligatlon to which writing is requisite and has not yet 
been adhibited in an authentic shape.’’ But to this, 
“vrei interventus raises a personal exception, which 
excludes the plea of locus penitentia. It is inferred 
from any proceedings, not unimportant on the part of 
the obligee, known to and permitted by the obligor to 
take place on the faith of the contract, as if it were 
perfect; provided they are unequivocally referable to 
the contract and productive of alteration of circum- 
stances, loss or inconvenience, though not irretrieva- 
ble.” Bell's Principles, §§ 18, 25, 26. 

This must, 1 think, have been the principle on which 
the House of Lords proceeded in 1701, when it reversed 
the decree of Lord Somers in Lester v. Foxcroft, Colles 
Par. Cas. 108. Lord Redesdale in Clinan v. Cooke, 1 
Sch. & Lef. 22. and Bond v. Hopkins, id. 433, 
referred to that case as if it had been the earliest de- 
cision on the subject. But there were in fact twe 
prior cases before Lord Guilford—Hollis y, Edwards, 
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1 Vern. 159, and Butcher v. Stapely, id. 363, decided 
in 1683 and 1685, within the first ten years after 
the enactment of the Statute of Frauds, in the earlier 
of which Lord Keeper had refused, and in the latter 
had granted relief. Butcher v. Stapely, 1 Vern. 363, 
was a strong case upon its circumstances; for the re- 
lief was there granted to a purchaser in possession of 
land under an unsigned agreement, against a subse- 
quent purchaser (with notice) of the same land from 
the vendor, the defendant having paid his purchase- 
money under a sigued agreement and having obtained 
a conveyance of the legal estate. Lord Guilford ‘ de- 
clared that inasmuch as possession was delivered ac- 
cording to the agreement he took the bargain to be 
executed.”” 

Among later cases I may refer to Pengall v. Ross, 2 
Eq. C. Ab. 46, decided by Lord Cowper in 1709; Lockey 
y. Lockey, Prec. Ch. 519, by Lord Macclesfield in 1719; 
and Potter v. Potler, 1 Ves. Sen. 441, by Strange, 
Master of the Rolls, in 1750. ‘*There must be some- 
thing,” said Lord Cowper, 2 Eq. C. Ab. 46, “more 
than a bare payment of money on the one part to in- 
duce the court to decree a specific performance on the 
other part, either by putting it out of the party’s 
power to undo the thing, or where it would bea preju- 
dice to the party performing his part, as beginning to 
build, or letting the other into possession, ete., in such 
case, where the agreement hath proceeded so far on 
one part, the statute never intended to restrain this 
court from decreeing a performance of the other.” 
Lord Macclesfield said, Prec. Ch. 519, that an unwrit- 
ten agreement, * if executed on one part, had been al- 
ways looked upon so far conclusive as to induce the 
court to decree an execution on the other part, not to 
destroy or avoid the agreement so fur as it was already 
carried into execution.”’ Sir John Strange, 1 Ves. Sen. 
441, said: ‘‘ If confessed or in part carried into execu- 
tion, it will be binding on the parties, and carried into 
further execution as such, in equity.” 

The doctrine however so established has been con- 
fined by judges of the greatest authority within limits 
intended to prevent a recurrence of the mischief which 
the statute was passed to suppress. The present case, 
resting entirely upon the parol evidence of one of the 
parties to the transaction, after the death of the other, 
forcibly illustrates the wisdom of the rule, which re- 
quires some evidentia rei to connect the alleged part 
performance ‘with the alleged agreement. There is not 
otherwise enough in the situation in which the parties 
are found to raise yuestions which may not be solved 
without recourse to equity. It is not enough that an 
act done should be a condition of, or good considera- 
tion for acontract, unless it is, as between the parties, 
such a part execution as to change their relative posi- 
tions as to the subject-matter of the contract. 

Lord Hardwicke iu Gunter v. Halsey, Amb. 586, said : 
‘‘As to the acts done in performance, they must be 
such as could be done with no other view or design 
than to perform the agreement” (‘‘the terms of 
which,’’ he added, ‘‘must be certainly proved.’’) He 
thought it indeed consistent with that rule to treat 
the payment of purchase-money, in whole or in part, 
as a sufficient part performance. Lacon v. Mertens, 3 
Atk. 1; Owen v. Davies, 1747, 1 Ves. Sen. 83. This 
Lord Cowper in /engall v. Ross, 2 Eq. C. Ab. 46, and 
Lord Macclesfield in Seagood v. Meale, Prec. Ch. 561, 
A. D. 1721, had refused to do. On that point later 
authorities have overruled Lord Hardwicke's opinion; 
and it may be taken as now settled that part payment 
of purchase-money is not enough; and judges of high 
authority have said the same even of payment in full. 
Clinan vy. Cooke, 1 Sch. & Lef. 40; Hughes v. Morris, 2 
D. M. & G. 366; Britain vy. Rossiter, 11 Q. B. D. 123. 
Some of the reasons which have been given for that 
conclusion are not satisfactory; the best explanation 





of it seems to be, that the payment of money is an 
equivocal act, not (in itself), until the connection is 
established by parol testimony, indicative of a con- 
tract concerning land. Iam not aware of any case in 
which the whole purchase-money has been paid with- 
out delivery of possession, nor is such a case at all 
likely to happen. All authorities show that the acts 
relied upon as part performance must be unequivo- 
cally and in their own nature referrable to some such 
agreement as that alleged. Cooth v. Jackson, 6 Ves. 
38; Frame v. Dawson, 14 id. 386; Morphett v. Jones, 
1Sw. 181. ‘The acknowledged possession ”’ (said Sir 
T. Plumer in Morphett v. Jones, 1 Sw. 181) “of a 
stranger in the land of another is not explicable, ex- 
cept on the supposition of an agreement, and has there- 
fore constantly been received as evidence of an antece- 
dent contract, and as sufficient to authorize an inquiry 
into the terms, the court regarding what has been 
done as a consequence of contract or tenure.”’ 

“Tt is in general,’’ said Sir James Wigram, Dale v. 
Hamilton, 5 Hare, 381, ‘“‘of the essence of such an act 
that the court shall, by reason of the act itself, with- 
out Knowing whether there was an agreement or not, 
find the parties unequivocally in a position different 
from that which, according to their legal rights, they 
would be in if there was no contract. * * * But 
an act, which though in truth done in pursuance of a 
contract, admits of explanation without supposing a 
contract, is not in general admitted to constitute an 
act of part performance taking the case out of the 
Statute of Frauds; as for example, the payment of a 
sum of money alleged to be purchase-money. The 
fraud in a moral point of view may be as great in the 
one case as in the other, but in the latter cases the 
court does not in general give relief.”’ See also Britain 
v. Rossiter, 11 Q. B. D., at p. 130, per Lord Justice Cot- 
ton. The acts of part performance, exemplified in the 
long series of decided cases in which parol contracts 
concerning land have been enforced, have been 
(almost, if not quite, universally) relative to the 
possession, use or tenure of the land. The law of 
equitable mortgage by deposit of title deeds depends 
upon the same principles. 

Examples of circumstances which have been held 
insufficient for this purpose are found in 1. Clerk v. 
Wright, 1 Atk. 13, and Whaley v. Bagenal, 1 Bro. P. C. 
345, where acts preparatory to the completion of acon- 
tract were held not to be part performance; 2. Wills 
v. Stradling, 3 Ves. 381, where the mere holding over 
by a tenant (unless qualified by the payment of a 
different rent) was held not to be enough “ even tocall 
for an answer;”’ 3. Lamas v. Buyley, 2 Vern. 627, 
where the plaintiff, being engaged ina treaty for the 
purchase of land, desisted in order that the defend- 
ant might buy it, on an agreement that he should have 
part of it when so bought at a proportionate price; 
but his ‘ desisting from the prosecution of bis pur- 
chase,’’ was held to be no part performance; and 4. 
O' Reilly v. Thompson, 2 Cox, 271, where the argument 
alleged was that upon the plaintiff obtaining from a 
third party a release of a right toa lease claimed by 
him, the defendant would grant to the plaintiff a lease 
of the same premises on certain terms. The plaintiff 
did obtain a release from the party in question of the 
right claimed by him for valuable consideration; but 
nevertheless, a plea of the Statute of Frauds was 
allowed, Chief Baron Eyre saying: ‘‘ These circum- 
stances are not a sufficient part performance, but they 
are a condition annexed, and necessary to be fulfilled 
by the plaintiff to entitle him to call for an execution 
of the contract: ’’ meaning,as I presume, that they 
were a condition precedent to the contract, as dis- 
tinguished from acts done after a concluded contract, 
and in part performance of it. 

The law deducible from these authorities is, in my 
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opinion, fatal to the appellant’s case. Her mere con- 
tinuance in Thomas Alderson’s service, though with- 
out any actual payment of wages, was not such an 
act as to be in itself evidence of a new contract, much 
less of a contract concerning her master’s land. It was 
explicable, without supposing any such new contract, 
as easily as the continuance of a tenant in possession 
after the expiration of a lease. The relinquishment of 
any chance which she might have had of marriage was 
of no greater force than the relinquishment of the 
treaty for purchase in Lamas vy. Bayley, 2 Vern. 627. 
The alleged acts of part performance preceded, and 
therefore could not be evidence of any contract on her 
part; their performance was (as in O’ Reilly v. Thomp- 
son, 2 Cox, 271) a condition precedent, without the 
fulfillment of which the promise which the jury found 
to have been made by Thomas Alderson could not on 
his part become a binding contract. 

Two cases on which I think it well to add some re- 
marks, were cited by the learned counsel for the ap- 
pellant, as favorable to their argument, Walker vy. 
Walker, 2 Atk. 98, and Purker v. Smith, 1 Coll. 608. 

In Walker v. Walker, 2 Atk. 98, Lord Hardwicke did 
not execute any parol contract on the ground of part 
performance, or otherwise; all that he did was to re- 
lieve the defendant froma liability which the plaintiff's 
conduct had made it inequitable to enforce. There 
had been a parol agreement between A. and B., that 
A. would surrender a copyhold belonging to him to C., 
charged with annuities in favor of B., if B. would sur- 
render another copyhold of bis own to C. A. sur- 
rendered his copyhold accordingly, charged with the 
annuities, and died; B. did not surrender; but he 
sought nevertheless by his bill to enforce payment of 
the annuities against C. Lord Hardwicke dismissed 
the bill, saying that ** he was not clear’’ that the agree- 
ment might not have been established by cross bill, 
upon the principle of part performance. To such a 
dictum, not even the authority of so great a judge can 
give much weight. It does not appear how, if there 
had been a binding agreement, C., who was no party 
to it, could have claimed specific performance. The 
true equity was that which was actually administered, 
viz., to relieve A.’s copyhold, in the hands of C., from 
the charge which B. unconscientiously sought to en- 
force. 

Of the other case, Parker v. Smith, 1 Coll. 608, before 
Vice-Chancellor Knight Bruce, I think it enough to 
say, that it was dealt with in an extraordinary manner, 
and is difficult to reconcile with Cooth v. Jackson, 6 
Ves. 38. The acts to which the court gave the effect of 
part performance were done before any definite terms 
of agreement had been, even by parol, concluded be- 
tween the parties. It might well have been held, that 
there was an agreement duly signed according to the 
Statute of Frauds on the 30th of November, i842; but 
the supposed acts of part performance were done be- 
fore that time; and until then, every thing, as to the 
terms of the intended new lease, remained unsettled. 
I cannot therefore regard Purker v. Smith, 1 Coll. 608, 
as a satisfactory authority. 

I am sorry for the appellant’s disappointment, 
through the ignorance of her late master as to the 
attestation requisite for a valid testamentary act. But 
the law cannot be strained for the purpose of relieving 
her from the consequences of that misfortune. It 
would, in my opinion, be much strained, and the 
equitable doctrine of part performance of parol con- 
tracts would be extended far beyond those salutary 
limits within which it has hitherto been confined, if 
your lordships were to reverse the order of the Court 
of Appeal. I should have been glad if that court had 
dealt differently with the costs; as she has lost, not 
only the estate intended for her, but also her wages; 
but costs were within their discretion, and their de- 





cree cannot be altered in that respect, being otherwise 
correct. This house has also to exercise & discretion 
as to the costs of this appeal; and I humbly venture 
to recommend to your lordships that it should be dis.’ 
missed without costs. 


——_——_.>—-_—_——_ 


RECORDING OFFICER'S LIABILITY FOR 
ERROR IN RECORD. 


NEW JERSEY COURT OF ERRORS, MARCH TERM, 1833, 


APPLEBY V. STATE OF NEW JERSEY.* 

An officer charged with the custody and care of the registry 
of mortgages held liable for damages from the wrongful 
entry of a minute of payment and redemption to one 
who from an examination by himself of the record be- 
lieved the mortgage to be paid, and therefore purchased 
the premises at their full value and was afterward com- 
pelled to pay the mortgage. The sureties of the officer 
also held liable. 

The sum paid to satisfy a decree of foreclosure of the mort- 
gage and interest held proper damages. 

: ign suit was brought against Appleby, one of the 

sureties on the official bond of J. Elmer Stout, 
former clerk of the Court of Common Pleas of the 
county of Middlesex. The bond in form and condi- 

tion is in compliance with the statute. Rev. 145, § 2. 

The clerk of the Court of Common Pleas of the 
county of Middlesex, in common with the clerks of 
the same court in most of the counties of this State, is 
the custodian of the registry of mortgages, and among 
his official duties are the registration and cancellation 
of records of mortgages. By section 23 of the act con- 
cerning mortgages, it is made the duty of the clerk to 
enter, in the margin of the registry of a mortgage, a 
minute of the redemption, payment and discharge 
thereof, on the production to him of the mortgage 
cancelled or with a receipt thereon signed by the 
mortgagee, his *xecutors, administrators or assigns, 
which entry, the statute declares, ‘shall be a full and 
absolute bar to and discharge of the said entry, regis- 
try, and mortgage.’ Rev. 707. 

Among the mortgages recorded in the clerk’s office 
of the county of Middlesex was one made by John 
Manning to Mary V. Laughton, on lands in the county 
of Middlesex, for the sum of $1,000, dated August 19, 
1858. Stout, being clerk, on the 7th of May, 1868, 
entered of record a cancellation of this mortgage. The 
court —a jury having been waived -— found, as a ques- 
tion of fact, that Stout, as clerk, negligently and care- 
lessly entered in the margin left for that purpose op- 
posite to the abstract of the said mortgage, a minute 
of the redemption, payment and discharge thereof, 
although in fact the said mortgage was not produced 
to bim cance/led or with a receipt thereon signed by 
the mortgagee, her executors, administrators, or as- 
signs. 

After the entry of the cancellation of record, the 
sheriff of Middlesex, on the 2d of September, 1875, sold 
the mortgaged premises by virtue of a writ of fiert 
facias issued out of the Court of Chancery, upon a de- 
cree in a suit wherein one Buchanan was complain- 
antand John Manning and others were defendants. 
Cook and Bernheimer, for whose benefit this suit is 
brought, on the day before the sheriff's sale, examined 
the registry of the Laughton mortgage, found the 
minute of said redemption, payment and discharge, 
and at the sheriff's sale, relying upon the said minute 
of payment and discharge, and believing that the said 
mortgage was in fact paid and satisfied, became the 
purchasers of the lands mortgaged, at their full value, 
and accepted a deed therefor from the sheriff, and 


*To appear in 16 Vroom’s (45 N, J. Law) Reports. 
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paid him the 
while Cook and Bernheimer were still owners of the 
lands, the assignee of the Laughton mortgage filed a 
bill against Cook and Bernheimer, and obtained a de- 
cree declaring the cancellation and discharge of the 
mortgage to be void, and that the mortgage was an 
jncumbrance upon the record, notwithstanding the 
cancellation, and directing a sale of the mortgaged 
premises for the payment of the mortgage debt, inter- 
est and costs. Huns v. Cook, 1 Stew. Eq. 345. There- 
upon Cook and Bernheimer paid the mortgage debt, 
interest and costs, amounting to $1,531.59, and insti- 
tuted the prosecution of this bond. 

The court also found, as a question of fact, that 
Cook and Bernheimer exercised reasonable and proper 
diligence in the examination and inquiry touching 
mortgages affecting the premises prior to and at the 
time of the purchase, and that they did not have any 
knowledge of the Laughton mortgage then being a 
lien on the said lands. 

Upon the finding of the facts above stated, the court 
gave a judgment in favor of the prosecutors, and as- 
sessed their damages at the sum of $1,864.09, being the 
amount paid by them in satisfaction of the mortgage 
debt, with interest. Appleby sued out this writ of 
error. 


C. T. Cowenhoven and M. Beasley, Jr., for plaintiff 
in error. 


A, T. McGill, for defendant in error. 


Depue, J. The billof exceptions and assignment 
of errors, taken in connection with the pleadings and 
facts agreed upon, present two questions only. 

1. Whether the sureties on the clerk’s official bond 
are liable to the prosecutors for any injury they may 
have sustained from his wrongful entry of the cancel- 
lation of the mortgage. The condition of the bond is 
an undertaking that the clerk “shall, in all things 
touching and concerning his said office, well and truly, 
faithfully and impartially, execute and perform the 
same, as well with respect to all persons concerned as 
to the State of New Jersey.” By the law of this 
State, the clerkisthe keeper of the registry of mort- 
gages. The seventeenth section of the act zoncerning 
mortgages provides that the clerk of the Court of 
Common Pleas shall provide fit books for the register- 
ing of all mortgages of lands in his county, to which 
books the statute declares that ‘‘every person shall 
have access at proper seasons, and may search the 
same, paying the fees allowed by law.” Rev. 705; 
Lumv. McCarty, 10 Vroom, 287, 289. In these books, 
on a margio to be left for that purpose, the clerk is re- 
quired, on the production to him of a proper voucher 
of redemption, payment or satisfaction of any regis- 
tered mortgage, to enter a minute of the redemption, 
payment or satisfaction thereof, which minute is made 
an absolute bar to and discharge of the mortgage. 
Rey. ,» $23. The entry of satisfaction of a mort- 
gage, as well as the registration of it, is part of the 
official duties of the clerk, and the sureties on the 
bond of a clerk, conditioned as this bond is, for the 
faithful performance of the duties of his office, are 
liable for misfeasance as well as nonfeasance in his 
official duties. Brandt on Suretyship, § 453. 

The plaintiff in error contends that the liability of 
the clerk for a wrongful entry of this kind will arise 
only in favor of persons who have some sort of a con- 
tract with the clerk to search or to make a certificate 
of title. The theory on which this proposition rests is 
that the duty of the clerk in the premises arises only 
from contract. If this theory be sound, a person in- 
jured as the prosecutors were would be wholly reme- 
diless if the clerk by whom the wrongful entry was 
made was out of office at the time the search or certi- 
ficate of title was required. Kahal v. Love, 8 Vroom, 


purchase-money thereof. Afterward, 








5; Savings Bank v. Ward, 100 U. 8.195; Commonwealth 
v. Kellogg, 6 Phil. 90, and Houseman v. Girard Associa- 
tion, 81 Penn. St. 256, were cited to support this view 
of the case. In Kahal vy. Love the action failed be- 
cause the officer was neither authorized nor required 
to perform the duty on which the action was grounded. 
In Savings Bank v. Ward the duty arose solely from a 
contract, and the person suing was no party to the 
contract. A duty the breach of which is an actionable 
wrong may arise from a contract, or be imposed by 
positive law, independent of contract. In the first 
case the party to the contract only can sue. Alton v. 
Midland R. Co., 19 C. B. (N. 8.) 218. In the other case 
any person injured may sue if be be one of the class of 
persons for whose benefit the duty is imposed. Cattell 
v. London & N. W. R. Co., 16 Q. B. 984. In Common- 
wealth v. Kellogg, Nisi Prius, it was held that the lia- 
bility of a clerk on a certificate of title was only to the 
party ordering and paying for the search, and not to 
his assigns or alienee. But in Houseman v. Girard As- 
sociation, in the Supreme Court of Pennsylvania, the 
clerk was held liable in damages for omitting from his 
certificate of search an unsatisfied mortgage appearing 
on the records, where the certificate was obtained at 
the request of the plaintiff, who proposed to makea 
loan on the premises, but was ordered of the clerk and 
paid for by the owner, who effected the loan. 

It is possible that where the gravamen of the com- 
plaint is that a certificate of search obtained from the 
clerk is in itself incorrect, the liability of the clerk for 
omissions or untrue statements in the certificate may 
arise from his employment to make the search, and 
will extend only in favor of the person with whom he 
was in privity by his contract. But in the case before 
us the duty in question is entirely independent of a 
contract. It results from the official position of the 
clerk, and the character of the public duties he is re- 
quired to perform. 

Under the law of this State the duties of the clerk 
with respect to the registration and cancellation of 
mortgages are imposed by statute. These duties re- 
late to entries in public records. These records are 
kept for the information of the public. Every person 
has a right of access to these records for the informa- 
tion they contain. The statute declares that the reg- 
istry of a mortgage shall be notice of the mortgage. It 
also declares that the minute of the redemption, pay- 
ment and discharge of a mortgage, made by the clerk, 
shall be a full and absolute bar to and discharge of the 
registry and the mortgage. It protects a mortgagee 
from the unauthorized destruction of his sevurity by 
making it a condition precedent to the right of the 
clerk to enter satisfaction,that the mortgage cancelled, 
or with a receipt thereon, signed by the mortgagee or 
his executors, administrators or assigns, shall be pro- 
duced to the clerk as his warrant for entering the 
satisfaction of record. For the protection, also, of per- 
sons having occasion to examine the records to ascer- 
tain the condition ofthe title, it is made the duty of 
the clerk to enter satisfaction only on that evidence 
which is the most satisfactory proof that the mortgage 
in fact is satisfied. Persons examining the records, 
and finding a cancellation of a mortgage entered of 
record by the clerk,have aright to assume that the can- 
cellation was lawfully made,and may rely upon and act 
upon the information obtained from the inspection of 
the record. The duty of the clerk with respect to such 
entries in the records of his office being a public duty, 
if there has been a breach of it, he will be liable toany 
one who may have suffered damages from his neglect 
or default —the action being founded, not on con- 
tract, but on the breach of duty. Add. on Torts, 14, 
15; Whart. on Neg., §§ 285, 443. And this liability will 
extend also to the sureties on his official bond, whose 
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undertaking is for his faithful performance of the 
duties of his office. 

2. It is insisted that there was error in the amount 
of damages awarded. The damages consisted of the 
sum paid by the prosecutors to satisfy the decree of 
foreclosure of the mortgage and interest. It is ad- 
mitted by the statement of factsin the bill of excep- 
tions that the prosecutors purchased the mortgaged 
premises at the sheriff's sale, at their full value. The 
amount they subsequently paid to relieve the property 
from the mortgage represents the actual loss they sus- 
tained in buying and paying for property, which in 
fuct was subject to the mortgage, but which they were 
induced to buy at the price bid by the belief that the 
mortgage was satisfied. These damages were a nat- 
ural and proximate consequence of the wrongful act 
complained of, and were such as might reasonably be 
supposed to bea probable consequence thereof. Cuff 
v. Railroad Co., 6 Vroom, 18; Cater v. Binninger, 4 id. 
513; Wolcott v. Mount, 7 id. 262; Delaware, etc.,'R. Co. 
vy. Salmon, 10 id. 300. Substantial damages, equiva- 
lent to the actual loss, were awarded on an analogous 
principle in Houseman v. Girard Association, supra. 

There being no error apparent on the record, the 
judgment should be affirmed. 


—_+ 
STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 


ALTENAGE— AS AFFECTED BY MARRIAGE.—An alien 
woman who has once become an American citizen by 
operation of law, viz., by a marriage, which is sub- 
sequently dissolved, may resume her alienage by a 
marriage to an unnaturalized native of her own coun- 
try. U. S. Cir. Ct., E. D. Michigan, May 21, 1883. 
Pequignot v. City of Detroit. Opiniou by Brown, J. 


CONFLICT OF LAW—SALE OF VESSEL UNDER DECREE 
OF FOREIGN COURT DISCHARGES LIENS.—To invalidate 
the sale of a vessel under the decree of acourt of ad- 
miralty on the ground of fraud, it must appear that 
the proceedings were both conclusive and fraudulent, 
and that the purchaser was cognizant of the: fraud. 
Hence where a vessel subject toa mortgage, and also 
to liens for loss of lives, was taken from Detroit to 
Canada at the instance of her owner, for the purpose 
of freeing her of these liens, and there seized and sold 
upon a small but valid claim for necessaries, and was 
bought in for her appraised value by the mortgagee, 
who had no knowledge that the proceedings had been 
taken with the approval of the owner, it was held that 
the sale was valid and the mortgagee took an unin- 
cumbered title. In all the cases wherein it has been 
held that third persons could attack a judgment col- 
laterally for fraud, it has appeared that the judgment 
itself was such a one as ought to have been rendered 
upon the facts of the case. Thus in Parkhurst 
v. Sumner, 23 Vt. 538, a leading case upon this 
point, which was an action against the surety upon a 
recognizance, it was held to be a good plea that a judg- 
ment had been rendered in favor of the plaintiff 
against the principal upon the bond for the purpose of 
defrauding the surety, and after the debt between the 
original parties had been paid and satisfied. Soin An- 
nett v. Terry,35 N.Y. 256,the sureties on an administra- 
tor’s bond, who were sued upon a judgment against 
the administrator, were held entitled to show that the 
judgment was collusive, and was rendered for a much 
larger amount than could possibly have been recov- 
ered if it had been contested in good faith. Like rul- 
ings in principle were also made in the following 
cases: Dougherty’s Estate, 9 Watts & S. 189; Thomp- 
son’s Appeal, 37 Penn. St. 175; Willard v. Whitney, 49 


UNITED 


Me. 235; Pierce v. Jackson, 6 Mass. 242; Great Falls 
Manufacturing Co. v. Worster, 45 N. H. 110; Berger y, 
Williams, 4 McLean, 577; Feaster v. Woodfill, 23 Ind. 
493. In Castrique v. Imrie, L. R., 4 H. L. 427, the 
court held that if a foreign court, having jurisdiction, 
fairly and honestly came to a conclusion, its judgment 
could not be impeached in England on the ground of 
mistake in the law. In that case the mortgagee, 
through misapprehension of a French court as to 
English law, lost his security, and was held to have 
had no standing in covrt. The case under considera- 
tion is not, in its principles, unlike those wherein a 
party takes up ais residence in another State for the 
express purpose of bringing suit in the Federal court. 
The law is entirely settled that if such domicile be 
bona fide he may sue, notwithstanding his purpose was 
to resort to a jurisdiction of which he could not have 
availed himself if he were a resident of the State in 
which the court was held. Briggs v. French, 2 Sumn. 
251; Catlett v. Pacific Ins. Co., 1 Paine, 594; Cooper v, 
Galbraith, 3 Wash. 546; Johnson v. Monell, Woolw. 
390. U.S. Dist. Ct., E. D. Michigan, March 5, 1883. 
The Garland. Opinion by Brown, J. 


CONSTITUTIONAL LAW— CONGRESSIONAL REGULA- 
TION OF ELECTIONS.—As Congress has authority under 
section 4, article 1, of the Constitution to regulate Fed- 
eral elections, section 5506 of the Revised Statutes, 
passed in pursuance of such authority, and for that 
purpose, is constitutional and valid as to such elec- 
tions, but has no application to State or municipal 
elections. United States v. Reese, 92 U.S. 214, dis- 
tinguished. U. 8S. Cir. Ct., E. D. Virginia, April 12, 
1883. United States v. Munford. Opinion by Bound 
and Hughes, JJ. 


SALE—OF PERSONAL PROPERTY—BREACH OF CON- 
TRACT OF.—The undertakings in a contract whereby 
one party agrees to sell and deliver an article to 
another on the demand of such other ata certain place 
aud upon the paymeut by him of acertain price are 
mutual and dependent; but before either party can 
maintain an action against another for nou-perform- 
ance of such contract, he must aver and show an offer 
of performance on his part, or a readiness and willing- 
ness to perform according to the circumstances of the 
case. Dunhamy. Mann, 8 N. Y. 508; Coonley v. An- 
derson, 1 Hill, 519; Lester v. Jewett, 11 N. Y. 453; 
Goldsborough vy. Orr, 8 Wheat. 224; Philadelphia, ete., 
R. Co. v. Howard, 13 How. 338. U.S. Cir. Ct., Oregon, 
May 15, 1883. Meis v. Yokuwm. Opinion by Deady, J. 


> 


KANSAS SUPREME COURT ABSTRACT. 
JANUARY TERM, 1883.* 

ATTORNEY—SURETY ON BOND—DEFENSE.—While a 
practicing attorney, who is taken as surety upon a 
bond in a legal proceeding in the district in which he 
resides, cannot interpose his office in avoidance of his 
obligations, yet where the clerk of a District Court 
issues a summons inacivil action, upon a bond filed 
for costs, on which a practicing attorney residing in 
the district where the action is commenced is the only 
surety, thesummons is improvidently issued, and it 
may be quashed and set aside, on a motion filed by the 
defendant for that purpose. The case of Sherman v. 
State, 4 Kans. 570, distinguished. Cook v. Caraway. 
Opinion by Horton, C. J. 


DAMAGES—TREBLE, FOR CUTTING TIMBER—TAX SALE 
—RULE CAVEAT EMPTOR.—(1) The owner of vacant and 
unoccupied real estate, although not in actual posses- 
sion, may maintain an action for treble damages, 
under section 1, chapter 113, Comp. Laws 1879, against 
one, who without any authority or right thereto, cuts 





* Appearing in 16 Federal Reporter. 








*Appearing in 29 Kansas Reports. 
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and carries away timber growing thereon. Fitzpatrick 
y. Gebhart, 7 Kans. 35. These cases also tend to sustain 
the same doctrine, although perhaps not positively 
deciding it. Wright v. Brown, 5 Kans. 600; State v. 
Herald, 9 id. 194; State v. Armell, 8 id. 288; Railway 
Co. v. Arnold, 10 id. 473. See also Vandusen v. Young, 
29N. Y. 9; Edwards v. Noyes, 65 id. 125; Marr v. 
Boothby, 19 Me. 150; Griffin v. Creppin, 60 id. 270. (2) 
Except as limited and qualified by express statutory 
provisions, the rule of caveat emptor applies to all pur- 
chases at tax sales, and if the public has nothing to 
sell, the purchaser gets nothing. Lyon County v. God- 
dard, 22 Kans. 389; Hart v. Henderson, 17 Mich. 218; 
Lynde v. Melrose, 10 Allen, 49; Packard v. New Lim- 
erick, 34 Me. 266; Cooley Taxation, 375, 472. So also 
the risk of all mistakes is with the tax purchaser. Sul- 
livan v. Davis. Opinion by Brewer, J. 


MASTER AND SERVANT—NEGLIGENCE—FELLOW-SER- 
VANT.—It is the duty of a railroad company, under 
the rule of thecommon law, to keep its engines and 
other machinery in such condition as from the nature 
of the business and employment the employee hasa 
right to expect that they will be kept; and where the 
company fails through the exercise of ordinary care to 
do so, itis liable for injuries arising from its negli- 
gence. Engines and other machinery used in operat- 
ing a railroad are liable to wear out, to break, become 
defective and dangerous, and every railroad company 
employing such ageucies is charged with notice of this 
fact, and consequently is bound to exercise a degree of 
watchfulness over them commensurate with the na- 
ture of the business in which they are employed, and 
the consequences incident to neglect. Therefore fre- 
quent examinations or other measures of precaution 
are necessary to prevent engines and machinery from 
becoming defective and dangerous from natural causes. 
A railroad company, at common law, is liable for in- 
juries arising from defects in its machinery or other 
appliances used in the operation of its road or the 
transaction of its work, known to it, or which it ought 
tohave known and might have known by the exer- 
cise of reasonable and proper care on its part in exam- 
ining and inspecting the same. A railroad company is 
liable to an employee even at common law, for inju- 
ries resulting from a defect in its machinery known to 
it, or which it might have known by the exercise of 
reasonable and proper care onits part, although the 
negligence of a fellow-servant contributes to the acci- 
dent. Gravelle v. Railroad Co., 2 Fed. Rep. 569; 'Tot- 
ten v. Railroad Co., id. 564; Gibson v. Railroad Co., 
46 Mo. 163; Keegan vy. Railroad Co., 8 N. Y. 175; Pat- 
terson v. Wallace, Macq. H. L. Cas. 748; Railroad Co. 
v. Barber, 5 Ohio St. 541; Hayden v. Railroad Co., 29 
Conn. 584; Paulmier v. Railroad Co., 34 N. J. L. 151; 
Sullivan v. Railroad Co., 113 Mass. 396; Moss vy. Rail- 
road Co., 49 Mo. 167; Railroad Co vy. Moranda, 12 C. L. 
J. 348; Cowles v. Railroad Co., 13 id. 546; Brabbits v, 
Railroad Co., 88 Wis. 290; Railroad Co. vy. Elliott, 1 
Coldw. 612; King v. Railroad Co.,15C. L. J. 367. In 
Cayzer v. Taylor, 10 Gray, 274, it was decided that the 
master is liable to his servant fow injuries resulting 
from a defect in his machinery, although the negli- 
gence of a fellow-servant contributes to the accident. 
See also Crutchfield v. Railroad Co., 76 N. C. 320; 
Booth v. Railroad Co., 73 N. Y. 88; Paulmier vy. Rail- 
road Co., 34. N. J. L. 151. In the latter case the track 
over a trestle-work was not capable of supporting an 
engine, and the e.gineer in charge had orders not to 
put the engine thereon, but disobeyed orders, and a 
fireman who was on the engine and who was unaware 
of the orders or of the danger, was killed in conse- 
quence of the trestle-work giving away, and it was 
held a case for damages. The reason of this rule is, 
that while at common law the servant impliedly agrees 





to take the risk of negligence on the part of his fellow- 
servants, which the master cannot prevent, he does 
not impliedly agree to take the risk of any negligence 
on the part of the master. Atchison, etc., Railroad Co. 
v. Holt. Opinion by Horton, C. J. 


—_———__¢________—. 


MINNESOTA SUPREME COURT ABSTRACT. 
JUNE 14, 1883. 


SALE—DELIVERY—PRESUMPTION AS TO PLACE.—The 
plaintiffs were hardware merchants, whose residence 
and place of business was in M. The defendant re- 
sided at B. The plaintiffs at their place of business 
in M., agreed to sell and deliver to defendant a quan- 
tity of glass. At the time of making the contract, 
plaintiffs did not have the goods on hand in stock, bat 
had to purchase them in St. Louis in order to meet 
their contract. The evidence as to the place where 
the goods were to be delivered to defendant was con- 
flicting; that on the part of plaintiffs tending to prove 
that they were to be delivered at M., on the cars, 
while that on the part of defendant tended to prove 
that the goods were to be delivered at B. Held, that 
an instruction ‘that the burden of proof was upon 
defendant to show by a preponderance of testimony 
that the glass was to be delivered to him at B., and 
not on the cars at M. as claimed by the plaintiffs,” was 
correct. If no place be designated by the contract, 
the general rule is that the articles sould are to be de- 
livered where they are at the time of sale. The store 
of the merchant, the shop of the manufacturer, and 
the farm of the farmer, at which the commodities sold 
are deposited or kept, must be the place of delivery 
when the contract is silent upon the subject; at least, 
when there are no circumstances showing that adiffer- 
ent place was intended. This is a rule of construction 
predicated upou the presumed understanding of the 
parties when making the contract. Benj. Sales, 1018, 
1022; 2 Chit. Cont. 1201, 1202; 2 Kent Com. 505; Mid- 
dlesex Co. v. Osgood, 4 Gray, 447; Smith v. Gillett, 50 IL. 
290; Hamilton v. Calhoun, 2 Watts, 1389; Lobdell v. Hop- 
kins, 5 Cow. 516; Rill v. Churchill, 2 Denio, 145; Wil- 
mouth v. Patton, 2 Bibb, 280; Sousely v. Burus, 10 
Bush, 87. This rule is not changed by the fact that 
plaintiffs did not have the goods on hand at their 
place of business at the time of the sale, but had to 
procure them elsewhere in order to fulfill their con- 
tract. Potentially and prospectively the goods were 
as if then situate in their store at M. Janney v. 
Sleeper. Opinion by Mitc&ell, J. 


NEGLIGENCE — EVIDENCE — REPAIR OF PLACE AI 
LEGED TO BE DANGEROUS — PREVIOUS AND SUBSE- 
QUENT ACCIDENTS AT PLACE.—(1) In an action for 
negligence it was alleged that the injury was caused 
by a defective railroad switch. Held, that proof that 
after the injury defendant repaired the switch was not 
admissible. A person may have exercised ail the care 
which the law required, and yet in the light of his new 
experience, after an unexpected accident has occurred, 
aud as a measure of extreme caution, he may adopt 
additional safeguards. The more careful a person is, 
the more regard he has for the lives of others, the 
more likely he would be to do so, and it would seem 
unjust that he could not do so without being liable to 
have such acts construed as an admission of prior 
negligence. Such a rule puts an unfair interpretation 
upon human cenduct, and virtually holds out an in- 
ducement for continued negligence. Dougan v. Cham- 
plain Transp. Co., 56 N. Y. 1; Sewell v. City of 
Cohoes, 11 Hun, 626; Baird v. Daly, 68 N. Y. 547; 
Payue v. Troy & Boston R. Co., 9 Hun, 526; Salters v. 
Delaware & H. C. Co., 3 id. 3388; Dale v. Delaware & 
L. W. R. Co., 73 N. Y. 468. (2) For the purpose of 
showing the defective character of the switch referred 
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to, plaintiff was permitted to show that other engines 
and cars missed the track at the same point, both be- 
fore and after the accident complained of. Held, that 
the evidence was competent. Upon any issue as to 
the condition or safety of any work of human con- 
struction designed for practical use, evidence ‘show- 
ing how it has served, when put to the use for which 
it was designed, would seem to bear directly upon the 
issue. It was sometimes objected that this presents 
new and collateral issues of which a defendant has no 
notice. In a certain sense every item of evidence ma- 
terial to the main issue introduces a new issue; that 
is, it calls forareply. In no other sense does it make 
a new issue; its only importance is that it bears on the 
main issue, and if it does, it is competent. Evidence 
of similar accidents resulting from the same cause has 
often been held competent for the purpose referred to. 
Kent v. Town of Lincoln, 32 Vt. 591; Quinlan v. City 
of Utica, 11 Hun, 217; Willey v. Portsmouth, 35 N. H. 
308; Chicago v. Powers, 42 Ll. 169; Piggott v. Eastern 
Cos. R. Co., 3 C. B. 229; House v. Metcalf, 27 Coun. 
631; Hilly. P.& R. R. Co., 55 Me. 438; Darling v. 
Westmoreland, 52 N. H. 401. But to render such 
evidence competent, it must appear, or at least the 
evidence must reasonably tend to show, that the in- 
strument or agency whose conditions is in issue was 
in substantially the same condition at such times as it 
was at the time when the accident complained of oc- 
curred. Morse v. Minneapolis and St. Louis Railroad 
Co. Opinion by Mitchell, J. 


NEGLIGENCE — CONTRIBUTORY, IN CROSSING’ RAIL- 
ROAD.—One driving a horse on a street near a railway 
crossing stopped to permit a train going in one direc- 
tion to pass, and without looking to see whether a 
train was approaching in another direction drove upon 
the track, and the horse and wagon were run into and 
injured by a train coming from the direction that the 
driver did not look. Held, that the driver was guiity 
of contributory negligence preventing a recovery from 
the railway company for such injury. That ordinary 
prudence requires one who enters upon a railroad 
crossing to use his senses for the purpose of ascertain- 
ing whether he may cross in safety, is an estab- 
lished rule of both law and experience. This was es- 
pecially true under the peculiar circumstances of this 
case; and the safety of the public will be best subserved 
by impressing this duty upon them. Brown v. Mil. & 
St. P. R. Co., 22 Minn. 165; Railroad Co. v. Houston, 
9 U. 8. 697; Allyn v. Boston & Albany R. Co., 105 
Mass. 77; Wright v..Boston & M. R. Co., 129 id. 440; 
Cleveland & I. Ry. Co. v. Elliott, 28 Ohio St. 340; 
Chicago & Pac. R. Co. v. Bell, 70 Ill. 162; Illinois Cent. 
R. Co. v. Goddard, 72 Il. 567; Chicago & N. W. R. Co. 
v. Hatch, 79 Ill. 137; St. Louis & 8S. E. R. Co. v. 
Mathias, 50 Ind. 65; Haines v. Illinois Cent. R. Co., 41 
Iowa, 227; Burton v. Central R. Co., 42 id, 192; Penn- 
sylvania R. Co. v. Righter, 42 N. J. Law, 180; Zimmer- 
man v. Hannibal & St. Jo. R. Co., 71 Mo. 476; Ormsbee 
v. Boston & Prov. R. Co., 14 R. 1. 99. Abbott v. Chicago, 
Milwaukee & St. Paul Railway Co. Opinion by 
Mitchell, J. 


NEW BOOKS AND NEW EDITIONS. 





Srwonps’ SUMMARY OF THE LAW OF PATENTS. 


A Summary of the Law of Patents for useful inventions, 
with Forms. By William Edgar Simonds. New York, 
L. K. Strouse & Co., 1883. 12mo. Pp.560. 

This seems a very concise and well expressed man- 
ual. I[t is encouraging to believe that the law on this 
subject can be soshortly told. The chief defect of the 
book is the absence of a good index. 





COURT OF APPEALS DECISIONS. 
‘er following decisions were handed down Tues- 
day, October 16, 1883. 

Reargument ordered on the question as to whether 
this isa proper case for the exercise of the right of 
eminent domain—In re Eureka Basin Company vy. 
Peters.—Judgment and conviction reversed, and 
new trial granted—The People of the State of New 
York, respondents, v. Anderson D. Gibbs, appellant. 
—The Concordia Savings and Aid Association, re- 
spondents, v. Elizabeth A. S. Read, impleaded, ete., 
appellant.-—Judgment affirmed with costs—William 
Cunningham, appellant, v. The Bay State Shoe and 
Leather Company of Massachusetts. 





NOTES. 


HE New York Daily Register says of the late re. 
ception to Lord Coleridge at the Academy of 
Music in that city: ‘Chief Judge Ruger gracefully 
and with fitting appreciation, repeatedly indorsed by 
the applause of the circle of chief judges and jurists 
who surrounded him, expressed the cordial feeling of 
the meeting, a feeling which was afterward enhanced 
and intensified by the impression which the address 
of the lord chief justice made upon every mind. It is 
not often that a mixed assemblage listens to two hours 
of addresses without interruption or flagging of atten- 
tion, and rare, indeed, when those addresses are not 
put forth to amuse or to display nor tu contest, but to 
present great and serious principles which have not 
been generally sufficiently recognized and valued. The 
subject of the value and function of the common law, 
which Chief Judge Ruger opened, and Mi. Kvarts, 
with inimitable keenness and wit, pursued and en- 
larged upon, and the attention with which the discus- 
sion was followed by the audience, showed the reality 
of the foundation of our political and legal system in 
the intelligence of the community. The interest 
which such addresses as these excite, and such as those 
of Mr. Holmes (now Judge Holmes) in his course of 
Lowell lectures in Boston on the common law, is a 
healthful sign, encouraging confidence in the perma- 
nence and the progressive future of our institutions, 
notwithstanding the doubts and discouragements that 
Sinister incidents frequently raise in many minds. The 
response of Lord Coleridge was simply admirable. 
Our readers will not think it too personal in these 
columns to say that in this opening of the thoughts 
of an honored guest to the hosts whose invita- 
tion he had enjoyed were -unconsciously disclosed 
the strength of {a mind capable of directing 
the justice of a nation, the perfected habitudes 
of legal reasoning, the mastery of the art of clear state- 
ment, the conscientious circumspection of cautious 
and moderate judgment, all infused with the hearty 
frankness of a mind confident in the firmness and 
safety of truth understood with good will, and yet 
with the modesty which belongs to native strength and 
innate courage— these qualities so apparent in the 
speaker enhanced the interest of his address, and 
made an impression which will not soon be forgotten. 
Mr. Shepard has done what few men would have 
undertaken and fewer still would have accomplished, 
in organizing the hospitalities of a profession and we 
might say of half a nation. The impression which the 
visit of the chief justice and the courtesies of the bar 
association have made ought to be something more 
than that of a passing social incident. It ought to en- 
hance the public sense of the reality, the importance 
and the value of those unseen and little noticed priuci- 
ples on which the security and good order of society 
depend.”’ 
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CURRENT TOPICS. 


ORD COLERIDGE’S opinions on literature are 
almost as authoritative as on law, and it is 
interesting to learn his judgment concerning the 
comparative standing of authors. The Tribune 
says: ‘‘Lord Coledrige talked in an easy but 
sympathetic and serious way on Wednesday to the 
students of Haverford College, near Philadelphia, 
upon the authors they should read. Putting Milton 


next to Shakespeare, he told them that John Bright | 


said he had built himself up on Milton. He then 
named Wordsworth, and said: ‘If I have any fault 
to find with America, it is that I fear you do not do 
Wordsworth quite the honor which he deserves.’ 
Gray, Shelley and Keats, followed in the order 
named. Coming to American poets, he said: ‘You 
may be surprised at the name I shall select from 
your American poets, when I tell you to learn Bryant. 
I do not say Longfellow, because, although he isa 
sweet and noble and delightful poet, he is not 
American —I mean that his poetry might just as well 
have been written in England, or Italy, or Germany 
or France as in America—but Mr. Bryant’s poetry 
is full of the characteristics of his own country, as 
well as noble, natural and invigorating.’ Among 
prose writers he named Lord Bolingbroke ‘as a 
writer of the most perfect English’; next, ‘the 
greatest advocate since Cicero — and Isay this, even 
remembering your own Webster — Lord Erskine’; 
then Burke, Hooker —not to be read asa whole 
‘except by theological students’— Lord Bacon and 
Cardinal Newman. Among American writers he 
named Daniel Webster, and ‘ your greatest writer, 
the master of an exquisite and an absolutely perfect 
style — Nathaniel Hawthorne.’ The appreciation 
which the little talk manifested of the aspirations 
of youth,. and the vital importance of the formative 
period of life, made it a delightful and winning 
address.” Most of our readers will concur in Lord 
Coleridge’s opinions of our own writers. Bryant’s 
poetry is undoubtedly most characteristic of our 
country, although “ Evangeline” and ‘‘ Hiawatha ” 
are distinctively American. Still in our own judg- 
ment Bryant never wrote any thing — and for that 
matter, no other poet of our own times has written 
any thing —that will so long appeal to the hearts of 
men as Longfellow’s “ Two Angels,” ‘‘Sandalphon,” 
and ‘*My Lost Youth.” The man who can read 
any of these without tears either has never known 
sorrow or is beyond the reach of poetry. It gives 
us the greatest satisfaction to read Lord Coleridge’s 
estimate of Hawthorne, the sovereign of our litera- 
ture, whose prose is better than almost any other 
man’s poetry, and in whose note-books are ideas 
enough to set upa dozen poets and essayists. In 
regard to Englishmen Lord Coleridge’s opinions 
will not meet so easy an acquiescence. Wordsworth 


Vor. 28 — No. 17. 





is not and never will be a favorite, and after all, is 
not the popular idea of a poet about right? Words- 
worth has grandeurs and sublimities, and occasional 
flights of the loftiest kind, especially in some of his 
sonnets, but he is frequently —we say it with 
diffidence — generally dull. There are few pages 
of Byron, Keats, Shelley, or Tennyson that are not 
illuminated by the fervor and inspiration of true 
poetry, but Wordsworth proses for weary miles. He 
seems to us not the eagle, but a phenomenal owl, 
who astonishes men bysoarings uncommon to that 
staid bird. Gray struck the keynote of human 
sympathy in the ‘‘ Elegy,” but it is not the highest 
poetry, — rather the most beautiful moralizing upon 
commonplace ideas — and in our humble judgment 
infinitely below Shelley and Keats at their best. It 
must have been Lord Coleridge’s modesty that caused 
him to omit mention of Samuel Taylor Coleridge, 
one of the truest poets that ever lived, and worth a 
dozen Grays,—a man who could elevate a common- 
place thought into the realm of ideality. Byron, too, 
at his best, has vigor, originality, and sweep of 
imagination almost unparalleled since Milton; as for 
example, the episodes of the shipwreck and Haidee 
in ‘‘Don Juan,” and the wonderful last two cantos 
of ‘‘Childe Harold.” In regard to Erskine, Lord 
Coleridge echoes the instinctive belief of every 
intelligent lawyer, that he is so far the first of 
advocates that it is only worth while to dispute 
about the second place, and for that place we would - 
name aman as wonderful in his way as Hawthorne 
in his— Rufus Choate. 


After reading the above expressed opinion of Lord 
Coleridge on Wordsworth we began to attribute the 
quotation that he made on Liberty, concerning the 
authorship of which we have been questioning, to 
Wordsworth, and our inference is confirmed by a 
letter from Lord Coleridge, in which he says: ‘‘I 
have just seen your query as to my quotation in 
your Law Journat. The lines are Wordsworth’s. 
They are the two concluding lines of a sonnet on 
the proclamation of Greek freedom at the Isthmian 
games by Titus Flamininus, and the first line is: 

“ A Roman master stands on Grecian ground.” 

The lines correctly are these: 


**A gift of that which is not to be given 
By all the blended powers of earth and heaven.” 


It is somewhere in the second series of sonnets 
dedicated to Liberty and Independence. They are 
very grand things. I quite agree with you as to 
Dryden. ‘ Glorious John’ was a great man, but not the 
third name in our poetic catalogue by any means.” 


The most impressive compliment that has been 
paid to Lord Coleridge in this country was his 
reception by the Federal Supreme Court. The 
distinguished visitor was given a seat upon the bench 
during the hearing of a cause. The seat was next 
to the chief’s right— that of Mr. Justice Miller, 
who temporarily took that of Mr. Justice Field, who 
was absent. Such an honor has been accorded more 
than once in England to Americans, both judges 
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and mere lawyers, but says the National Republican, 
‘Yesterday for the first time since the Supreme 
Court of the United States came into existence a 
stranger sat upon its bench. Never before has any 
man not a judge of the court occupied one of those 
big black chairs.” We venture to say that his lord- 
ship never got into better company on the bench 
than with the massive common sense of Waite and 
Miller and the learning of Bradley, Gray, Matthews, 
and Field, and he probably heard as good an argu- 
ment as could be made as he listened to Richard T. 
Merrick. 


So far as we have observed and are acquainted with 
the nominees, it seems to us that both parties have 
nominated very good men for the new judgeships 
in the Supreme Court in this State. We shall. speak 
confidently of those with whom we have long been 
acquainted and who are our neighbors, In the third 
district the Democrats have nominated Rufus W. 
Peckham, and the Republicans have nominated 
Matthew Hale. These nominations are not only 
unexceptionable, but as good as could possibly be 
made. Both these gentlemen have the best 
qualifications for the office. Mr. Peckham strongly 
resembles his lamented father in mental character- 
istics; hehas rare force and sturdiness, and incisive 
common sense that reaches down to the roots of 
things; a love of right for right’s sake and a noble 
scorn of what is wrong or petty. Mr. Hale has 
broad culture in various directions and personal 
amenities that endear him to friends and reconcile 
him to opponents. Both have very sufficient legal 
learning, and both have had a large experience as 
leading advocates in our trial and appellate courts, 
and yet we think both are capable of laying aside 
the mental habits of the advocate, and assuming the 
impartiality of the judge. It would be difficult to 
select two nominees of the opposing parties equal 
in all respects to these, and their nomination is an 
additional proof of the good policy of leaving the 
people to elect their judges. 


We have frequently discoursed on the disturbance 
of religious worship. The Supreme Court of the 
United States in a notable case have lately adjudged 
that a railway company may not pursue their busi- 
ness on Sunday in such a way as to disturb worship- 
pers. But in a recent English County Court case 
we find it held that religious worshippers may not 
annoy other people by the noise of their worship. 
This was in the case of the ‘Salvation Army.” The 
plaintiff, a builder and contractor, occupied a house 
and land in the village of Kelsall, and his business 
necessarily took him away from home during the 
whole of the day; but upon his return in the evening 
he had his letters to write, estimates to make, and 
quantities to take out, involving intricate figures, 
which required very close mental application, and 
he proved that in consequence of the noise he had 
made serious mistakes in his figures. Before the 
Salvation Army occupied their present position in 
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the village he had been able to get through his work 
without any trouble or delay; but since the appear- 
ance of the army the noisy proceedings of their 
meetings, which commenced on week days at 6 p. 
m. and lasted till 10 and 11 Pp. m., had made it im- 
possible for him to go on with his work till the noise 
had ceased, and by this means he was obliged to sit 
up late at night to finish his work, and lost much of 
his natural rest. The plaintiff described the dis- 
cordant noises which issued from the building where 
the meetings were held, such as shouting of ‘‘ Amen,” 
‘*Hallelujah,” in chorus by fifty or sixty voices, 
stamping of feet, playing of various musical instru- 
ments, such as cornets, tambourines, fifes, accordions, 
and drums, all of which are commonly used at the 
Salvation Army meetings. In addition to the 
nuisance caused by the noise inside the buildisy, 
the plaintiff complained that a large rabble of dis- 
orderly persons, attracted by the Salvation Army, 
assembled outside the building, and by their be- 
havior and language caused an additional nuisance. 
The court enjoined this sort of thing, with one 
shilling damages, observing that he distinctively 
wished it to be understood that a body of people 
like the Salvation Army were not entitled to make 
such a noise at their indoor or outdoor meetings as 
would cause an annoyance and be a nuisance to 
persons living in the neighborhood. 





NOTES OF CASES. 


N Union Insurance Co. v. City of Allegheny, Penn- 
sylvania Supreme Court, November 20, 1882, 

13 W. N. C. 440, it was held that a payment of 
taxes is not compulsory because made under a threat, 
express or implied, that collection will be enforced 


by legal measures. The court said: ‘‘It is well 
settled as a general rule of law, that money volun- 
tarily paid on a claim of right where there has been 
no mistake of fact cannot be recovered back on the 
ground that the party supposed he was bound in 
law to pay it, when in truth he was not. Clarke v. 
Dutcher, 9 Cow. 674. He shall not be permitted to 
allege his ignorance of the law, and it shall be con- 
sidered a voluntary payment. Id. In Brisbane v. 
Dacres, 5 Taunt. 144, Mr. Justice Gibbs said where 
aman demands money of another as a matter of 
right, and he pays it with a full knowledge of the 
facts on which the demand is founded, he can never 
recover back the sum he has so voluntarily paid. 
The same principle is ruled in Mowatt v. Wright, 1 
Wend. 355, and Lyon v. Richmond, 2 Johns. Ch. 51. 
Mr. Chief Justice Waite, in pronouncing the judg- 
ment of the court in Railroad Co. v. Commissioners, 
8 Otto, 541, which was a suit to recover back taxes 
which the company had paid, declared it to bea 
rule of the common law that ‘where a party pays 
an illegal demand with a full knowledge of all the 
facts which renders such demand illegal, without 
immediate and urgent necessity therefor, or unless 
to release his person or property from detention or 
to prevent an immediate seizure of his person or 
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property, such payment must be deemed voluntary 
and cannot be recovered. And the fact that the 
party at the time of making the payment files a 
written protest does not make the payment invol- 
untary.’ He evidently referred to personal property 
of which the owner might summarily be dispossessed. 
In Colwell v. Peden, 8 Watts, 327, it was held that 
assumpsit would not lie against a landlord for money 
paid by a tenant, after a warrant of distress had 
been issued in good faith to recover rent alleged to 
be in arrear, although in fact no rent was actually 
due. It was there argued that the payment was not 
voluntary, that the tenant must either pay or have 
his furniture sold; yet the court held that the 
tenant could not recover by reason of there being 
no rent due. He might have maintained either 
trespass or replevin. spy v. Allison, 9 id. 462, was 
the case of a purchaser of land at sheriff’s sale, who 
under the impression that he was liable to pay a bond 
secured by mortgage on the property purchased, 
paid the same, and afterward discovered that he 
was not bound to pay it by reason of the«mortgage 
having previously been satisfied of record, it was 
held he could not recover the money back, as the 
holder of the bond had conscientiously received the 
same. In Boas v. Updegrove, 5 Barr, 516, an 
execution had issued on a judgment against the 
former owner of the land, to sell it. The terre- 
tenant, supposing the judgment to still be a lien on 
the land, after it was advertised for sale, paid the 
money to the sheriff who returned the writ ‘money 
made by’ the terre-tenant. Before the return day 


of the writ the latter ruled the money into court 
and proved that the judgment was no lien, and that 


he had paid it under a mistake. It was held to be 
a voluntary payment which the terre-tenant could 
not recover back, and that the plaintiff in the execu- 
tion was entitled to the money. It was said to be 
money which the creditor might conscionably re- 
ceive, and which he might conscionably retain. In 
Taylor v. Board of Health, 7 Casey, 73, it was held 
that a payment of taxes is not compulsory because 
made under a threat, express or implied, that the 
legal remedies for its collection will be resorted to. 
It is there said: ‘We state the case asone of a 
voluntary payment of taxes because there is no pre- 
tense that the defendant’s officers did any more than 
demand the tax under a supposed authority of the 
law; and this is no more a compulsion than when 
an individual demands a supposed right.’ Again 
in Real Estate Savings Institution v. Linder, 24 P. F. 
Smith, 371, it was held that one who voluntarily 
pays money with knowledge or means of knowledge 
of the facts, and without fraud on him, cannot re- 
cover it back because he paid it in ignorance of the 
law. In Dillon on Municipal Corporations (§ 751), 
requisites to maintain an action ex contractu against 
a municipal corporation to recover back money paid 
to it for taxes are said to be three. First. The 
authority to levy the tax must be wholly wanting or 
the tax itself wholly unauthorized, so that the tax 
is absolutely void. Second. The money sued for 
must have been actually received by the defendant 





corporation, for its ownuse, Third. The payment 
by the plaintiff must have been made upon compul- 
sion to prevent the immediate seizure of his goods or 
the arrest of the person and not voluntarily. ‘ Unless 
these conditions concur, payment under protest will 
not give a right of recovery.’ No authority is found 
which holds that money paid to prevent the sale of 
lands, under a threat to sell the same on a judgment 
which is not a lien thereon, can be recovered back, 
by reason thereof.” To the same effect, Rogers v. 
Inhabitants of Greenbush, 58 Me. 390; 8. C., 4 Am. 
Rep. 292; Detroit v. Martin, 34 Mich. 170; 8. C., 
22 Am. Rep. 512, and see note, p. 519. Peyser v. 
Mayor, 70 N. Y. 470; 8. C., 26 Am. Rep. 624, seems 
to the contrary. An illegal tax voluntarily paid by 
mistake of both law and fact may be recovered. 
City of Louisville v. Anderson, 79 Ky. 384; 8. C., 42 
Am. Rep. 220. 


In Ross v. Draper, 55 Vt. 404, a father having pur- 
chased a piano for his daughter, moved it into his 
house, and some two months afterward, on her 
attaining her majority, made her a birthday party, 
and in a formal and public manner, in the presence 
of all the guests, gave it to her. After this the 
daughter used the piano as her own, and all the 
family treated it as hers, except it was stored in the 
father’s house, and by his consent was attached, with- 
out her knowledge. After her marriage she lived at 
her father’s house some, and away some, but the 
piano was left where it had been, as she had no 
place to put it. Held, that the title to the property 
passed, and that it was not attachable by the credit- 
orsof the donor. The court said: ‘‘It matters not 
that the property was of such anature that she could 
not take it into manual possession, as she could have 
a watch, ring, or set of jewelry. If the gift had 
been of either of the last-named articles, and the 
referee had found that thereafter the daughter had 
used and treated it as her property; that the father 
and family so treated and spoke of it, although it 
had been kept in her father’s house, and on her 
marriage and leaving the home of her childhood, 
because she had no suitable place to keep it she still 
left it there, could there be the least doubt it would 
be a perfected gift, that the owner would be the 
daughter both as against the father and his creditors? 
We think not. The law recognizes the fact that all 
species of personal property are not capable of the 
same kind of possession, and it only requires the 
purchaser or donee to take such possession as the 
character and nature of the property admit of, in 
order to protect it against attachment by the credit- 
ors of the vendor or donor. Sanborn v. Kittredge, 
20 Vt. 6382; Hutchins v. Gilchrist, 23 id. 82; Birge 
v. Edgerton, 28 id. 291; Fitch v. Burke, 38 id. 683; 
Sterling v. Baldwin, 42 id. 311. The property in 
contention was of that bulky character that forbids 
manual possession, The only possession its nature 
admitted of consisted in its use and treatment. The 
treatment of an owner includes acts of dominion and 
control. The property itself was such as is much 
more generally used by females than males, and for 
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that reason more likely to be owned by the former. 
The occasion when the gift was made, especially in 
a country town, would give notoriety to the tran- 
saction equal to a sale in market overt. It is to be 
remembered that in these days it is not an uncommon 
thing for the wife and the children, while living at 
home, each to have and keep separate property in the 
common home of them all. It is not a matter of 
course, and no creditor has the right to assume, that 
all the personal property inthe house belongs to the 
husband and father. It is not uncommon for the 
daughters to have rooms set apart for their special 
use, furnished with furniturefpurchased by, or given 
to them, nor for them to own sewing machines or 
musical instruments. The facts reported do not 
show a joint possession of the piano by the father 
and daughter during the two or three years she was 
at home after the gift and before her marriage, nor 
after her marriage. He allowed it to be kept upon 
premises owned by him. This was the extent of 
his use, control and acts of ownership, save alone 
his consenting to its sale on his debt some twelve 
or thirteen years after he had given it away, and this 
act was not known by the daughter until long after 
it transpired.” 


OOMMON WORDS AND PHRASES. 


OVE, Remove. — Under a statute declaring it 

unlawful to transport or move cotton in the 

seed, in certain circumstances, the use of the word 

‘‘remove,” in an indictment, is equivalent to 
** move.” 

Wueat. —This is thus defined in Downton v. 
Yaeger Milling Co., United States Supreme Court, 
October Term, 1882, by Mr. Justice Woods: ‘A 
grain of wheat may be described generally as 
follows: It consists of a pellicle or outside cover- 
ing known as bran, an inner envelop consisting of 
cells and their contents of gluten and phosphates, 
the most nutritious portion of the berry, and an 
interior white mass composed mainly of starch and 
albuminoid matter, extending to the heart of the 
berry. At one end of the berry, under an irregularly- 
curved surface-layer of bran, technically called the 
shield, is the embryo or germ. The germ is a yellow, 
waxy substance, and the bran is consistent and 
tough.” 

Vacant. —In Perkins v. West, 55 Vt. 265, a case 
of construction of a contract, the court held that 
‘*if the plaintiff was occupying the barn with her 
cattle, and hay and grain, the temporary absence of 
the man having charge of the cattle for the plaintiff 
did not leave the premises vacant.” 

Loapine.—In a statute concerning pilots, the 
words ‘loading or discharging at any place” do 
not restrict the loading to the cargo, but include 
coals for the purpose of the voyage. The Winston, 
8 P. B. Div. 176. 

Concrau. — Ina statute concerning receiving and 
concealing horses, ‘‘ conceal ” does ‘‘ not necessarily 
mean putting ina cellar, or under ground, in a barn, 
or in some secluded place in the woods,” but such 





concealment may be effected by clipping, or other- 
wise changing the appearance of the horse, for the 
purpose of making it more difficult to identify it. 
State v. Ward, 49 Conn. 429. 

Goops or ARTICLES. — A horse comes within this 
description. State v. Ward, 49 Conn. 429. 

CaTTLE-Guarps. — ‘‘The term ‘ cattle-guards’ 
has no peculiar signification. In the sense in which 
it is employed in the statute it means such an 
appliance as will prevent animals from going upon 
the land adjoining the right of way. A pit under 
the track does not meet the requirement of the law. 
We think a proper cattle-guard, under the facts of 
this case, imports a guard or protection extending 
the whole width of the right of way.” Hesketh v. 
Wabash, etc., Ry. Co., lowaSupreme Court, Septem- 
ber, 1883. 

TRINKETS. —In Bernstein v. Baxendale, 6 C. B. 
(N. 8.) 251, it was said that while it was impossible to 
define'this term with precise accuracy, yet it implied 
mere ornament, or if ornament and utility were 
combined, the former must predominate. Cockburn, 
C. J., instanced ‘‘ bracelets, shirt-pins, rings and 
brooches,” and held that ornamental portemonnaies 
and smelling-bottles, ‘‘ may fairly and properly fall 
within the description of trinkets.” 

SmLK In A MANUFACTURED Strate. — Silk watch- 
guards come within this description. Bernstein v. 
Baxendale, 6 C. B. (N. 8.) 251. 

Gass. — Smelling-bottles are ‘‘ glass,” and so are 
looking-glasses. Owen v. Burnet, 4 Tyr. 133. 

DAMAGES BY THE ELEMENTS. — In Van Wormer v. 
Crane, Michigan Supreme Court, October 3, 1883, 
16 N. W. Rep. 686, it was held that the phrase 
‘*damages by the elements excepted,” in a lease 
covers destruction by fire without the lessee’s fault. 
Cooley, J., said: ‘‘*Damages by the elements’ 
must be conceded to be a somewhat uncertain ex- 
pression. Strictly speaking, the elements are the 
ultimate, undecomposable parts which unite to 
form any thing; as the gases which form air and 
water are the elements respectively of those sub- 
stances. But the term isused in many other senses, 
and the definitions of lexicographers would be of 
little service to usin this case. Anciently it was 
supposed there were four elements of material 
things — earth, air, fire and water; and when it 
came to be known that this classification had no 
scientific basis, the term had fcund a place in 
common speech which it still retains. Tajuries to 
buildings by wind, rain, frosts and bcat are spoken 
of as injuries by the elements, an@ all the ordinary 
decay from natural causes is classed in the same 
category. Probably no one would make any ques- 
tion respecting this. The injury in this case was 
caused by fire. No fault in connection with it is 
charged upon the defendants, and it seems to be 
taken for granted on both sides that the fire was 
accidental. We may therefore assume that the fire 
was one which occurred without traceable fault, 
and that is to be classed as a calamity for which no 
one is responsible, except as he may have expressly 
undertaken to be so. If a flood had destroyed this 














THE ALBANY LAW JOURNAL. 





825 








building the defendants would not be held respon- 
sible, because it would have been said the damage 
is of a sort that must be referred to the elements 
within the understanding of the parties in entering 
into this covenant. If a tornado had destroyed it, 
the same would have been said. We cannot sup- 
pose the parties intended to except natural and 
ordinary decay from wind and rain, and not the 
more sudden and grievous calamities proceeding 
from the same sources. The general expression 
‘damages by the elements’ will cover all such 
injuries, if it will cover any of them. But an injury 
by fire is as much an injury by the elements as an 
injury by wind or flood, and we should be at a loss 
for any ground on which to distinguish it under 
this covenant. We have no doubt the parties in- 
tended by this exception to include all damages 
resulting from fire, as much as those attributable to 
air or water, unless traceable to the agency of man. 
The purpose was to excuse the lessees in cases where 
the damages from the causes mentioned had hap- 
pened without their fault, and a popular phrase 
was made use of to express this intent, instead of 
specifying the particular injuries which were in 
mind. Inthe popular acceptation of the phrase, 
injuries by the elements are such injuries as result 
from the operation of the most common destructive 
forces of nature, against which buildings used to be 
protected; and of these fire is the chief.” Sherwood, 
J., said: ‘* Applying these rules of construction to 
the covenant contained in this lease, what does the 
word ‘elements’ mean as there used? What did 
the parties understand it to mean when they placed 
it in the lease? It is claimed by the plaintiff's 
counsel that it does not include accidental fire or a 
burning by fire connected with any human agency, 
but burning caused by lightning or arising from 
some action of the elements alone; that*the legal 
signification of the word as used in this lease is 
synonymous with the phrase ‘act of God;’ that the 
word ‘elements,’ as here used, means earth, air, 
fire, and water; but to enable the defendants to 
claim the benefit of the exception contained in the 
covenant to repair, such injury must result from the 
action of the elements entirely: That the lightning 
must kindle the fire; the earth must be convulsed ; 
the air must blow in tempest or tornado; the water 
must come in water-spouts, or from sudden irruption 
of the sea, breaking by its own force over the 
barriers, Weare not able to agree with the learned 
counsel in this construction.” * * * “ Fireis one 
of the elements, and of all the most dangerous, and 
whether it comes from spontaneous combustion, 
from the crater of the volcano, or from the clouds, 
it is still the same element, recognized as such in all 
the English lexicons, and we can see no reason for 
giving the word a different or more limited meaning 
in legal instruments; and we have no doubt but 
that accidental fire, without fault or neglect of 
defendants, was intended by the parties to be 
included in the clause containing the exception.” 
Votuntary. — Stepping off the platform of a car 
through a hole left in the floor of a bridge for re- 








pairs is not a ‘‘ voluntary exposure to unnecessary 
danger ” within the meaning of an accident insur- 
ance policy, when the train had stopped on the. 
bridge ona dark night, and the hole was not visible, 
and the assured had no notice of or reason to ap- 
prehend such danger. Burkhard v. Travellers’ Ins. 
Co., Pennsylvania Supreme Court, October 1, 1883. 
The-court said: ‘‘It is true he voluntarily left the 
car, but a clear distinction exists between a volun- 
tary act and a voluntary exposure to danger. Hidden 
danger may exist, yet the exposure thereto without 
any knowledge of the danger does not constitute a 
voluntary exposure to it. The approach to an un- 
known and unexpected danger does not make the act 
a voluntary exposure thereto. The result of the act 
does not necessarily determine the motive which 
prompted the action. The act may be voluntary, 
yet the exposure involuntary. The danger being 
unknown, the injury is accidental. Accident is 
defined by Worcester to be an event proceeding 
from an unknown cause, or happening without the 
design of the agent; an unforeseen event, incident, 
casualty, change. And by Webster, an event that 
takes place without one’s forethought or expectation ; 
an event which proceeds from an unknown Cause, or 
is an unusual effect of a known cause, and there- 
fore not expected; chance, casualty, contingency. 
In view of the unquestioned facts the death of the 
intestate was accidental. The danger was unknown. 
The injury was not designed. We think there was 
not such a voluntary exposure to danger as to fairly 
bring the act of the insured within the meaning of 
the exception.” 

WALKING oR Berne. — Where one in alighting 
from a car steps through a hole left in the floor of a 
bridge for repairs, he is not ‘‘ walking or being on 
the road-bed or bridge of any railway,” within the 
meaning of an accident insurance policy. Burkhard 
v. Travellers’ Ins. Co., Pennsylvania Supreme Court, 
October 1, 1883. The court said: ‘‘ He certainly 
was not walking on the road-bed or bridge, and 
strictly speaking it is doubtful whether he was being 
on either. The evidence indicates that without 
touching either he probably passed directly from 
the steps of the car through the hole in the bridge. 
We will not however put the case on the narrow 
ground that he did not come in contact with either 
road-bed or bridge. The language of the exception 
clearly implies two thoughts. One, that the insured 
must not be on the road-bed or bridge for any length 
of time; the other, that the prohibition is not to 
guard against injury resulting from a defective 
road-bed or defective railway bridge, but against 
the danger of injury from trains passing thereon. If 
the design was to apply the language to bridges 
defectively constructed or out of repair, it would 
not have been restricted to railway bridges. It 
would have included all bridges, both foot and 
wagon. The purpose is not to avoid liability for 
injuries resulting from being on bridges unsafe in 
themselves. The manifest intent is to exempt from 
responsibility for damages caused by collision with 
trains moving thereon.” 
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THE PRESUMPTION OF CONTINUANCE. 


II. 

Rutelll. Sanity or insanity once proved to exist is 
presumed to continue. But aliter, asto temporary in- 
sanity, produced by drunk 3, violent disease or other 
cause. 





ILLUSTRATIONS. 


1, The insanity of a person prior to the execution by 
him of a deed is established. The burden is on the 
party seeking its validity to show that it was executed 
during a lucid interval.(1) 

2. In 1837, H. is inflicted with insanity, resulting 
from a violent disease. Thereis no presumption that 
H. was insane in 1838.(2) 

‘Every man being presumed to be sane till the con- 
trary is proved,” it was said in case 2, ‘‘the burden of 
proof certainly rests, in the first instance, on the party 
alleging the insanity. How far this burden is changed 
by the mere fact of proof of insanity at a particular 
period, is the precise point of the present inquiry. * 
* * A careful analysis of the principles upon. which 
presumptions are allowed to have force and effect will 
show that the proof of the insanity of an individual 
at a particular period does not necessarily authorize 
the inference of his insanity at a remote, subsequent 
period, or even several months later. The force of 
presumption arises from our observation, and ex- 
perience of the mutual connection between ithe facts 
shown to exist, and those sought to be established by 
inference from those facts. Now, neither observation 
nor experience shows us that persons who are insane 
from the effect of some violent disease do not usually 
recover the right use of their mental faculties. Such 
cases are not unusual, and the return of a sound mind 
may be anticipated from the subsiding or removal of 
the disease which has prostrated their minds. It is 
not therefore to be stated as an unqualified maxim of 
the law, ‘once insane, presumed to be always insane,’ 
but reference must be had to the particular circum- 
stances connected with the insanity of an individual, 
in decidiug upon its effect upon the burden of proof or 
how far it may authorize the jury to infer that the 
same condition or state of mind attaches to the indi- 
vidual at a later period. There must be keptin view 
the distinction between the inferences to be drawn 
from proof of an habitual or apparently confirmed in- 
sanity, and that which may be only temporary. The 
existence of the former, once established, would require 
proof from the other party to show a restoration or 
recovery, and in the absence of such evidence, insanity 
would be presumed to continue. But if the proof 
only shows a case of insanity directly connected with 
some violent disease, with which the individual is 
attacked, the party alleging the insanity must bring 
his proof of continued insanity to that point of time, 
which bears directly upon the subject in controversy, 
aud not content himself merely with proof of insanity 
at an earlier period.” 


(1) Ripley v. Babcock, 13 Wis. 425 (1860); Saxon v. Whitaker, 
80 Ala. 237 (1857); Sprague v. Duel, 1 Clarke (N. Y.)90 (1839); 
Car wright v. Cartwright, 1 Phill. 100; Menkins v. Lightner, 
18 Ill. 282 (1857); Jackson v. Van Dusen, 5 Johns. 154; Ballew 
v. Clark, 2 Ired. (L.) 24 (1841); Allen v. Public Administrator, 
1 Bradf. 378 (1850); Vance v. Com., 2 Va. Cas. 133 (1818); State 
v. Spencer, 31 N. J. (L.) 196 (1846) ; State v. Vann, 82 N. C. 
631 (1880) ; Hadfield’s case, 29 How. St. Tr. 109; McAlister v. 
State, 17 Ala. 434 (1850); McLean v. State, 16 id. 672 (1849); 
Pierce v. State, 53 Ga. 365 (1874); State v. Johnson, 40 Conn. 
136 (1873) ; State v. Brown, 1 Houst. Cr. Cas. 539 (1878); Peo- 
ple v. March, 6 Cal. 543 (1856). 

(2) Hix v. Whittemore, 4 Metc. 545 (1842), and see Titlow v, 
Titlow, 54 Penn. St. 216 (1867); Brooke v. Townshend, 7 Gill. 
31 (1854); State v. Sewell, 3 Jones (L.) 245 (1855); People v. 
Smith, 57 Cal. 130 (1880). : 








Rute IV. The character and habit of a person is 

presumed to continue as proved to be at a time past. 
ILLUSTRATIONS. 

1. It is held under a statute, that a gambler is in- 
competent to receive letters of administration. It is 
proved that on November 9, 1848, M. resided in Sante 
Fe, and followed the protession of agambler. In July, 
1850, M. applies for letters of administration on his 
mother’s estate. The presumption is that M. is stilla 
gambler, and he is disqualified.(3) 

2. It is attempted to impeach the character of P., a 
witness at atrial. A. and B. knew P., four years be- 
fore, when he resided at another place. They testify 
that P.’s character was then bad. The presumption is 
that P.’s character remains the same. (4) 

In case 2 it was said: “It might be too mzch to say 
that a character when once formed is presumed to re- 
main unchanged for life. Still the law, founded on a full 
knowledge and just appreciation of the general course 
of human affairs, indulges a strong presumption against 
auy sudden change in the moral as well as the mental 
and social condition of man. When the existence ofa 
person, a personal relation or a state of things is once 
established by proof, the law presumes that the per- 
son, relation or state of things continues to exist as 
before till the contrary is shown, or till a different pre- 
sumption is raised from the nature of the subject in 
question. The opinions also, of individuals once en- 
tertained and expressed, and the state of mind once 
proved to exist, are presumed to remain unchanged, 
till the contrary appears. Thus a person, proved once 
to have existed, is, within certain limits, presumed still 
to exist. A partnership once established will be pre- 
sumed to continue, and where derangement or imbe- 
cility of mind bas been shown, its continuance is in 
like manner presumed until the contrary is shown. The 
principle on which the presumption in such cases rests 
has, it seems to me, astrong application to the question 
now before the court. It is not looking to common 
experience in human conduct, generally found to be 
true, that a thorough change from a bad to a good 
character is wrought within four years. It may, and 
it is to be hoped often does occur; but such is not the 
common course of life. On the contrary there is a 
strong probability that one whose general char- 
acter was bad four years since is still of doubtful or 
disparaged fame. So much at least may be asserted 
without evincing the feeling of a misanthropist or an 
unseemly lack of charity.” 

The fact that A. was frequently seen to purchase 
groceries from B., who was the only grocer in the 
place, does not raise the presumption that he pur- 
chased his entire supply from him, so as to authorize 
proof of the amount of groceries necessary for his 
family, or actually consumed by them during the time 
such purchases were made.(5) 


Rute V. Specific acts done in other cases do not 
raise the inference that a similar act was done in an- 
other case, and evidence of them is inadmissible. 

ILLUSTRATIONS. 

1. The question is whether A. entered into a con- 
tract in a certain form with B. Evidence that A. had 
entered into contracts in this form with other persons 
is inadmissible. (6) 

2. A postmaster is sued for negligence by which a 
letter of C.’s was lost. Evidence of specific acts of 
negligence in relation to other letters is inadmissible. (7) 


(83) McMahon v. Harrison, 6 N. Y. 443 (1852). 

(4) Sleeper v. Van Middlesworth, 4 Denio, 431 (1847); Wood 
v. Matthews, 73 Mo. 482 (1881). 

(5) Scott v. Coxe, 20 Ala. 294 (852). 

(6) Deiano v. Goodwir., 48 N. H. 205 (1868). 

(7) Wentworth v. Svaith, 44 N. H. 419 (1862); Robinson v. 
Railroad, 7 Gray, 504. 
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ditioned and not to be paid for if not of a certain 
quality. The fact that the seller had made other sales 
on this condition is irrelevant. (8) 

4. S. was sued for selling diseased meat. Evidence 
that several years previous, S. had sold a diseased 
hog, was offered. The evidence was rejected.(9) 

5. A. sued B. for articles furnished him on credit. 
B. contended that the articles were furnished to the 
firm of W. & T. Evidence that A. had previously 
refused to take W. & T.’s note for similar articles 
furnished to one J. was inadmissible. (10) 

6. A. sues B. for work and labor. As evidence of 
payment, B. offers to show that other laborers were 
employed by him at the same time, and on the same 
kind of work as A., and that these laborers were paid. 
This evidence is irrelevant.(11) 

7. B. claims that A. promised to pay his (B.’s) debt 
against C. The fact that A. has previously, under sinii- 
lar circumstances, promised D. to pay his (D.’s) debt 
against C., raises 10 presumption that he promised to 
pay B.’s.(12) 

“The plaintiff claims,” it was said in case 4, “ that 
the jury should have been allowed to make the pre- 
sumption of fact of the unwholesomeness of the beef 
from the fact that the pork sold proved to be in an 
unwholesome condition. If the presumption could 
properly be made, it must be upon the ground that it 
is found among those natural presumptions that de- 
pend upon their own natural force and efficacy, in 
generating belief or conviction in the mind, as derived 
from those convictions which are pointed out by ex- 
perience. * * * Is there seen to be such an intimate 
connection between the fact proved in this case, and 
the fact claimed to be inferred from it, as to lead natur- 
ally to the conclusion of its existence? Is the one fact 
to be inferred from the other as a matter of fair argu- 
mentand reasoning? Is the inference so far natural 
and legitimate, and according to the experience of 
mankind as to lead to the inference of its clear proba- 
bility? It would be the height of absurdity to hold 
that the sale of an article at a certain period which 
proved to be bad, of which the seller might have had 
no knowledge whatever, would form a proper and 
legal ground of inference that another and different 
article of property, sold several years after, by the 
same person to a different purchaser, wes of a bad 
quality also. In such case, there would manifestly be 
wanting that connection shown by experience between 
cause and effect, which lies at the foundation of the 
presumption to be made.’”’ In case 6, the testimony 
offered had been admitted on the trial. But the Su- 
preme Court held erroneously. ‘“‘The testimony,” 
said the court, ‘‘ seems to have been admitted directly 
against the rule that provides that neither the declara- 
tions nor any other acts of those who are mere strangers 
are admissible in evidence against any one as afford- 
ing a presumption against them. It has been holden 
that the time at which one tenant pays his rent is not 
evidence to show at what time another tenant of the 
same landlord pays his rent. * * * There is no 
such relative situation shown as to these parties, as 
to raise any legal presumption that payment to one 
tends to show a payment to the other.’’ Incase 7, it 
was said: There was no legal connection between 
the two cases. It did not follow, by any means, that 
because the circumstances of the two cases were simi- 
lar or identical even, the defendants by assuming 
one debt were bound to assume the other. Nor is there 


(8) Hallingham v. Head, 4 ©, B. (N. 8.) 388. 

(9) True v. Sanborn, 27 N. H. 383 (1853). 

(10) Swainscot Machine Co. vy. Walker, 22 N. H. 457 (1851). 
(11) Filer v. Peebles, 8 N. H. 226 (1836). 

(12) Phelps v. Conant, 30 Vt. 277 (1858). 





3. The question was whether a sale of guano was con- 





any legal probability that he would pay one because he 


agreed to pay the other. We are apt to think because 
the cases are alike that the one helps prove the others. 
But they have no more legal connection than the giv- 
ing a note to one man has with proving that the 
same party also gave his note to another. If the man 
bought on credit once, it is more probable perhaps that 
he will again, but one such case could not be shown to 
establish the others, for the reason that there is no 
necessary connection between them. To have one 
fact prove another, there must be a necessary or proba- 
ble connection between the two.” 


Rute VI. The habit of an individual being proved, 
he is presumed to act in a particular case in accordance 
with that habit. 

ILLUSTRATIONS. 

1. The question was whether acertain person had 
given a receipt in a certain case. He testifies that al- 
though he cannot remember that he gave a receipt in 
this particular case, yet he usually gave receipt in such 
case. His evidence is admissible and raises the pre- 
sumption that he gave the receipt in this case.(13) 

2. The question was whether notice of additional in- 
surance had been given by the insured to the insurer. 
The former was unable to speak positively but testified 
that it was always hiscustom to do so in such cases. 
His evidence was admitted.(14) 

3. The question was whether C., the attorney for the 
plaintiff in a former suit, had directed T., an officer to 
whom C. gave a writ for service, to take the'receipt of 
M., and not remove the property. T. testified that 
such directions were given; (., that they were not. 
Evidence that the uniform habit of C. as an attorney 
in delivering writs of attachment to officers for service 
was not to give instructions to them to take receipts, 
but to abstain from giving any instructions in regard 
thereto, was admissible, and would raise the inference 
that C. had not done soin the particular case.(15) 

4. The question was whether a railroad had received 
certain cotton for transportation. The company’s 
agent testifies that it is the custom always to weigh 
and mark goods taken for transportation. The cotton 
in question was not marked. The presumption is that 
it was not received by the carrier.(16) 

5. The question is whether A. made a certain de- 
posit on a certain day, which A. alleges and the bank 
denies was made. The bank cashier testifies that it is 
his unvarying habit to enter all the deposits in the 
daily receipts. A.’s deposit does not appear in the 
list of receipts for that day. The presumption is that 
A. made no deposit as he alleges.(17) 

6. A suit is brought for the loss by fire of a quantity 
of rice taken toamill tobe ground. A. undertakes 
to prove by parol the amount of the rice taken to the 
mill. The mill owner proves that it is his usual 
custom to give written receipt for rice received by 
him. The presumption is that the receipt was so de- 
livered, and A. cannot prove the quantity by- parol 
without accounting for the non-production of the 
receipt.(18) 

7. The question is whether B. accepted a draft by 
parol. The habit of B. in accepting drafts todo so in 
writing is proved. The presumption is that B. did 
not accept this draft by parol.(19) 

8. The question is whether a certain person was per- 
sonally served witha notice of dishonor or protest. 


(13) Eureka Ins. Co. v. Robinson, 56 Penn. St. 256 (1867), 
overruling Schoneman v. Fegley, 14 id. 376 (1850). 

(14) Eureka Ins. Co. v. Robinson, 56 Penn. St. 356 (1867). 

(15) Hine v. Pomeroy, 39 Vt. 211 (1859). 

(16) Vaughn v. Raleigh, etc., R. Co., 63 N. C. 11 (1868), and 
see Keashan v. Wright, 115 Mass. 361. 

(17) Meighen v. Bank, 25 Penn. St. 288. 

(18) Ashe v. DeRosset, 8 Jones (L.) 240. 

(19) Smith v. Clarke, 12 Iowa, 32. 
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The clerk of the bank testifies that itis his practice 
todoso. The presumption is that it was done in this 
case. (20) 

9. The question is whether a notice was mailed by 
anotary. From the habit of the notary to mail 
notices in all cases, the presumption arises that it 
was.(21) 

10. The question was whether D. had paid his taxes 
in 1832 and 1833. The receipts of taxes issued to D. 
for nearly twenty-five years, and covering nearly all 
the period except these two years, areshown. The pre- 
sumption is that D. paid the taxes in these two 
years. (22) 

Case 1, where a contrary opinion was expressed, was 
overruled in case 2, where it was said: ‘ It is evident 
that (in case 1) the matter was regarded of no import- 
ance, as in truth it wasin that case. No reasons were 
given and no authority was cited. We think it not 
uncommon in practice to corroborate the defective 
memory of a witness by proof of what was his habit 

.in similar circumstances. Thus a subscribing witness 
to a will or bond, if unable to recollect whether he saw 
the testator or obligor sign the instrument or heard it 
acknowledged, is often permitted to testify to his own 
habit, never to sign as a witness without seeing the 
party sign whose signature he attests, or bear- 
ing that signature acknowledged, and it seems 
to be persuasive and legitimate supporting evi- 
dence.”’ In case 3 the trial court had rejected 
the evidence, but its ruling was reversed on ap- 
peal. “There was a conflict,’ said the court, ‘‘be- 
tween C. and T., C. testifying that he did not, against 
T. testifying that he did. In such cases it is com- 
monly claimed that the testimony of him who testi- 
fies affirmatively that an act was done, or an event 
happened (other things being equal), is less likely to 
be erroneous, and is more reliable than the testimony 
of him who testified that such act was not done or 
such an event did not happen. Ordinarily it is said, 
and justly, that he who testifies tothe negative may 
have forgotten a fact that actually took place, while 
he who testifies affirmatively cannot remember a fact 
that never did take place, and so upon common prin- 
ciple, affecting and governing the credit and weight to 
be given to testimony thus in conflict, it should rather 
be held that the one had forgotten than that the other 
had testified falsely It seems proper, as grounded in 
sound principle, and sanctioned by long usage, that 
such affirmative acts and circumstances as are con- 
nected with or kindred to the fact in controversy, and 
so related to it as to affect the conduct or the memory 
of the witness as to the main fact may be testified to 
by him as bearing upon the likelihood of his not hay- 
ing forgotten nor testified mistakingly as to the main 
fact. It is conceded, and many cases are cited which 
show that evidence of the character offered in this 
case only as corroborative has been received as perti- 
nent and adequate of itself to prove a material fact, 
as in the case of subscribing witnesses who have for- 
gotten about having witnessed the execution of a paper 
in question, as in the case of notices of presentment, 
protest or the like, when the witness has no recollec- 
tion of the fact, but testifies to his uniform habit and 
course of business in that respect and to his belief 
grounded upon it, and thus proves the material fact 





(20) Shove v. Wiley, 18 Pick. 558. 

(21) Shove v. Wiley, 18 Pick. 561; Trabue y. Sayre, 1 Bush, 
131; Miller v. Hackley, 5 Johns. 383; Bell v. Hagerstown 
Bk., 7 Gill, 227; Union Bk. v. Stone, 50 Me. 595; Coyle v. Goz- 
zler, 2 Cranch C. C. 625; Cookendorfer v. Preston, 4 How. 317. 
But it has been held in New York that proof of the general 
character of a person as a usurer is not a proper foundation 
for presuming a contract by him to be usurious in a particu- 
lar case. Jackson vy. Smith, 7 Cow. 717 (1827). 


(22) Coxe v. Deringer, 82 Penn. St. 258 (1876). 
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about which he has no active memory.”’ In case 10 it 
was said: ‘ This precise, methodical and regular pay. 
ment of the taxes on all the five tracts early in the 
year was strong evidence of D.’s punctuality. It 
proved his deep interest in the subject, which was not 
likely to fail in performance of his duty to protect 
himself. It was a very natural conclusion that a man 
whoalways paid his taxes promptly in biennial peri- 
ods previous to the time of sale would have paid 
them in time in 1832 and 1833. 


Rc.e VII. But a future continuance is never pre- 
sumed. 

ILLUSTRATIONS. 

1. A. brings an action against B. for enticing his 
minor son to enlist in the army. The question is as 
to the measure of damages, whether A. can recover 
for the loss of service until the end of his son's 
term (i. e., three years or the end of the war, which at 
the time is raging), or only to the time of the trial. 
Held the former, as the law cannot presume that the 
war will continue to exist for three years or for any 
period. (23) 

2. In asuit for divorce it is shown that certain let- 
ters were written by the wife toa witness, three of 
them containing confessions of adultery. These let- 
ters were destroyed, while two subsequently received 
were handed to the custody of a third person. Held, 
that there was no presumption that these last letters 
were written on the same subject or contained similar 
confessions. (24) 

“The enlistment,’’ it was said in case 1, ‘‘ was to 
end with the war, and the law will not presume in 
such a case that the war will continue three years, 
The law presumes that a fact continuous in its charac- 
ter still continues to exist until a change is shown, and 
so a state of war proved to exist three years ago is 
presumed in law to be still existing, unless the contrary 
be shown, but the law indulges no presumption at the 
present time that it will continue three longer. On 
the contrary war is not the normal, but an exceptional 
state of society, and is generally regarded as a thing 
not to be desired either by individuals or nations. 
Peace is desirable and not war, and the presumption is 
that men and nations will do that which is for their 
interests and act with reference tothem. The law 
however will not indulge in any presumption in re- 
gard to a future condition of war or peace. 
God alone knows what the future has in store for 
nations, and finite courts, whose visions cannot pene- 
trate the future, should not speculate as to its proba- 
bilities, much less attempt to solve them and make 
them the basis of their judgment. The rule is reason- 
able which presumes the continuance of an existing 
fact at the time of the trial, for the other party can 
overthrow it by proof if it be not so; but when it pre- 
sumes a future continuance the party has no ability 
to unfold the future and give an answer by bis 
proof.” 

In case 2 it was said: ‘“Itwas presumed that such 
letters, being part of a series as they are called, must 
have related to the same subject. Iknow of no prin- 
ciple upon which every friendly letter between the 
same parties is to be presumed in law to continue to 
advert to some one subject, or that confessions of 
guilt on that subject may be supposed to be reiterated 
or protestations of innocence inserted in every one; 
every thing is some time or other brought to an end, 
and every subject is sometimes absent from our 
thoughts or writings. Even a friend does not always 
continue to be confessor, and there is no experience 
of mankind which warrants the conclusion adopted in 
this case.” 


(23) Cokert v. Gray, 34 How. Pr. 450 (1866). 
(24) Strong v. Strong, 1 Abb. Pr. (N. 8.) 288 (1865). 
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Rote VIII. An admission made by a party to a suit, 
orhis attorney, that a certain fact exists and need not be 
proved, does not dispense with proof of the existence of 
that fact subsequent to the date of the admission. 


ILLUSTRATION. 


1. A. sues C. as editor of a paper fora libel. On 
February 13th, B.’s attorney files an admission that B. 
is editor. On May 19th, another libel on A. appears 
in the same paper, and A. attempts to introduce this 
libel in the action for the first, as showing the motive 
of B. Held, that A. must first show that B. was edi- 
tor of the paper at the time.(25) 

In case 1, on the second article being offered, Mr. 
Brougham, who was counsel for B., objected to its 
introduction on the ground that there was no evidence 
that B. was the author of it. ‘‘ We have only admitted 
him,” said he, ‘‘ to be editor up to the 13th of Febru- 
ary, and this was published afterward.”’ Mr. Scarlett 
(afterward Chief Baron Abinger) argued that having 
shown that B. was once editor, it lay on him to show 
that he did not continue so. But Lord Tenterden, C. 
J., ruled against him. “Ido not think,’’ said he, 
“that I can hold that this admission can be extended 
to a publication after its date. I consider that the 
admission goes down to its date, but no further,” and 
the evidence was rejected. 


Route [X. And a presumption is not retrospective. 
ILLUSTRATIONS. 


1. A deed is signed in 1854 by Henrietta C., her 
maiden name. ‘There is evidence that in 1860 she was 
known as Mrs. D. There is no presumption that she 
was married in 1854. (26) 

2. Harriet G. executes a deed in 1854. The question 
is whether she was married at the time. There is evi- 
dence that she was then over twenty-five years old. 
This raises no presumption that she was then mar- 
ried.(27) 

3. Depositions out of the State are allowed to be 
taken before “any judge or justice of the peace.” A 
commission is issued to Texas; depositions are taken 
before one B. on June 5, 1848; and itis officially cer- 
tified on June 29th that B. is a justice of the peace. 
There is no presumption from this that B. held that 
office on June 5th.(28) : 

“The presumption of coverture,’’ it was said in case 
1, “is prospective not retrospective. If we shall pre- 
sume for the purpose of avoiding the deed executed 
by her in her maiden name, that she was married six 
years before we have any evidence that she was mar- 
ried at all, we might with the same propriety pre- 
sume that she had been married sixteen years. Such 
is not the law.”’ 

In case 3 it was said: ‘“‘ When the existence of a 
subject-matter or relation has been established, its 
coutinuance may be presumed. But here we are 
called upon to presume from the fact that a person 
was qualified to act as a justice ata particular date, 
that he was qualified so to act ata period anterior to 
that date. Such a presumption is not supported 
either by reason or authority.’’ In maritime law, a 
different rule seems to prevail. Thus a ship soon after 
leaving port becomes so leaky and disabled as to be 
unable to proceed. ‘There is no evidence that she en- 
countered any great storm or peril of thesea. The 
presumption is that she was unseaworthy when she 
sailed.(29) 


(25) Macleod v. Wakley, 3 C. & P. 311 (1828). 

(26) Erskine v. Davis, 25 Ill. 251 (1861). 

(27) Erskine v. Davis, 25 Ill. 251 (1861). 

(28) Barelli v. Lytle, 4 La. Ann. 557 (1849). 

(29) Wright v. Orient Ins. Co., 6 Bosw. 270 (1860); 1 Arnould 
on Ins. 686, § 255. 











Rute X. Jn case of conflicting presumptions, the pre- 


sumption of the continuance of things is weaker than the 
presumption of innocence. 
ILLUSTRATIONS. 

A bankrupt, in 1837, makes a scheduled return of his 
property. It is afterward discovered that in 1835 he 
owned certain property which was not included in the 
schedule. There is no presumption that he owned 
this property in 1837, for the presumption is that he 
did not commit a fraud.(30) 

Joun D. LAwson. 


Sr. Lours, Mo. 
———>—__—_ 


REMOVAL OF JUDGE BY ADDRESS. 
MASSACHUSETTS SUPREME JUDICIAL COURT, 
FEBRUARY 28, 1883. 


COMMONWEALTH OF MASSACHUSETTS V. HARRIMAN.* 

Under the Constitution of Massachusetts, ch. 3, art. 1, 
providing that ‘‘ all judicial officers, duly appointed, 
commissioned and sworn, shall hold their offices during 
good behavior, provided, nevertheless, the governor, with 
consent of the Council, may remove them upon the ad- 
dress of both houses of the Legislature,” a judicial offi- 
cer may be removed by address, for misconduct and mal- 
administration in office, although he is liable to trial 
therefor, by impeachment, by ch. 1, 2 2, art. 8, of the 
Constitution 

An address to the governor by both houses of the Legisla- 
ture, under ch. 3, art. 1, requesting the removal of a ju- 
dicial officer, need not assign any reasons therefor. 


NFORMATION, inthe nature of a quo warranto, 
filed June 28, 1882, by the attorney-general in 
behalf of the Commonwealth, at the request and upon 
the relation of Joseph M. Day, alleging that the de- 
fendant was usurping the office of judge of probate 
and insolvency for the county of Barnstable. The case 
as it appeared from the pleadings, and the report of 
C. Allen, J., before whom it was heard, was as fol- 
lows: 

The relator was appointed judge of probate and 
insolvency for the county of Barnstable, on May 19, 
1858, by the governor of the Commonwealth, with the 
advice and consent of the Council, and a commission 
was issued to him, by the terms of which he was ‘to 
hold the said office during the term of his good be- 
havior therein, unless he shall be sooner removed in 
manner prescribed by our Constitution.”’ He took 
the oaths of office, and continued to do its duties until 
May 26, 1882, when he was removed from his office by 
the governor, with the consent of the Council, upon the 
address of both houses of the Legislature. On June 7, 
1882, the governor nominated the defendant to fill the 
vacancy created by such removal, and his appointment 
was, on June 14, 1882, consented to by the Council; 
a commission was issued to him, he took the oaths 
prescribed by law, and entered upon the duties of his 
office. 

The relator, to support the averments of his replica- 
tion to the answer of the defendant, that he had been 
removed for alleged misconduct or maladministration 
in office, and not for any disability or infirmity, moral 
or physical, offered in evidence the report of a joint 
special committee of the Legislature, which set forth 
the charges against the relator, on which a hearing was 
had before the committee. This report being objected 
to, was excluded. ’ 

The relator also offered in evidence a certificate of 
the secretary of the Commonwealth, that the address 
of the Legislature to the governor was in these words: 
“The two branches of the Legislature in general court 


(30) Powell v. Knox, 16 Ala. 364 (1849). 
*To appear in 134 Massachusetts Reports. 
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assembled respectfully request that your excellency 
would be pleased, with the consent of the Council, to 
remove Joseph M. Day, from the office of judge of 
probate and insolvency for the county of Barnstable ;”’ 
and that no other communication from the Legislature, 
or either branch thereof, to the governor, or to the 
Council, in said matter, was or had jbeen in the 
custody of the secretary. This certificate was ad- 
mitted, no objection being made to it. The judge re- 
ported the evidence excluded, and reserved the case 
for the determination of the full court. 

If the evidence so excluded was incompetent, such 
judgment was to be entered as to law might appertain ; 
otherwise, judgment to be entered on the case as re- 
served, with the evidence excluded. : 


T. H. Talbot, and J. F. Botume, for the relator, re- 
ferred to Baton’s case, 2 How. St. Tr. 1087; Scroggs’ 
case, 8 id. 163, 193, 216; Clarendon’s case, 6 id. 291, 330, 
344, 350; Case of For;* Case of Sargent, Senate Jour- 
nal, 1802-3, p. 339; Prescott’s case, 1821; Field v. Peo- 
ple, 2 Scam. 79, 83; Warner v. People, 2 Denio, 272; 
Page v. Hardin, 8 B. Monr. 648, 672; Lowe v. Conmon- 
wealth, 3 Metc. (Ky.) 237, 242; Minis v. United States, 
15 Peters, 423; Journal of Debates,°1820, ed. 1853, 473- 
482, 482-489, then 521-526. 


B. Wadleigh and G. A. King, for the defendant. 


Morton, C.J. This is an information in the nature 
ofa quo warranto, filed by the attorney-general, in 
behalf of the Commonwealth, at the relation of 
Joseph M. Day, to try the title of defendant to the 
office of judge of probate and insolvency for the 
county of Barnstable. The relator formerly held that 
office, having been appointed and qualified in’ 1858; 





* The case referred to is that of Mr. Justice Fox, of the 
Court of Common Pleas in Ireland. In 1804, petitions were 
presented to the House of Commons and to the House of 
Lords, for his removal by address, for misconduct in office. 
In the Commons, the petitions were laid upon the table. In 
the Lords, the case was heard, ex parte, before a committee, 
and afterward was partly heard before the House, the re- 
spondent being present by counsel. Finally, in 1806,'a mo- 
tion was made by Lord Grenville, that the proceeding be ad- 
journed for two months, to a day when the House in all 
probability would not meet. This was done for the express 
purpose of putting an end to the proceeding. The motion 
was carried by a majority of nine. See 1 Hansard, ii-vii. 

The case is of interest, as being the first in which the power 
of removal by address was invoked in England. The debate 
onthe motion of Lord Grenville is reported, 1 Hansard, vii, 
755-772. Among those who spoke in favor of the motion 
were Lord Grenville and Lord Chancellor Erskine, Opposed 
to it were Lord Eldon and others. On p. 788 of the volume 
referred to is recorded the formal protest of the Marquis of 
Abercorn, and of Lord Eldon, and of others whose names 
are not given. It was contended in support of the motion 
that the puwer of removal by address was intended to apply 
where a judge was physically incapacitated from performing 
the duties of his office, or where he had been tried and con- 
victed elsewhere. Some stress was also laid upon the fact, 
that if the House of Lords should vote in favor of an address, 
the House of Commons might see fit to proceed by impeach- 
ment, and then the case would come before the House of 
Lords, prejudged and predetermined. Lord Grenville also 
relied upon the case of Lord Chief Justice Holt, which was 
before the House of Lords, in 1698, as aprecedent. But the 
only question in that case was whether the chief justice 
should be compelled to give to a committee of the House of 
Lords, his reasons for a judgment rendered by him in the 
King’s Bench. See 2 Campbell's Lives of the Chief Justices, 
148-152. The protest filed by Lord Eldon, and others above 
referred to, states that “it is the clear right of this House, 
according to the provisions of the Act of Settlement of the 
12th and 13th William III, to entertain in the first instance a 
motion for an address to his majesty, for the removal of a 
judge, provided the facts alleged as the grounds of the ad- 
dress shall be sufficient to justify the proceeding, and shall 
have been proved to the conviction of the House.” 





and in 1882, he was removed therefrom by the governor, 
with consent of the Council, upon the address of both 
houses of the Legislature; and the defendant was ap- 
pointed in his place. 

The relator contends that his removal was uncon- 
stitutional and void; that he is now de jure the judge 
of probate and insolvency for the county of Barnsta- 
ble; and therefore that the defendant has no title to 
the office. The principal ground upon which he founds 
his claim is that the charges upon which he was re- 
moved were charges of misconduct and maladministra- 
tion in office, for which he was liable to impeachment, 
and that the constitutional power of removal by 
address does not include the power to remove for 
offenses which are impeachable. The question is an 
important one. 

No student of the Constitution and its history can 
fail to see that it was the purpose of those who framed 
it, and of the people who adopted it, to establish a 
carefully prepared system of the government, consist- 
ing of three co-ordinate departments, the executive, 
legislative and judicial, each, as far as practicable, in- 
dependent of the others, each balancing yet protect- 
ing, checking yet preserving, the others. 

In this division of the functions of government, it 
was undoubtedly deemed to be of the first importance 
to the protection of the liberties and rights of the citi- 
zens, that the judiciary should be put upon such a 
basis, and protected by such constitutional guaranties, 
that it should be fearless and independent and free 
from undue control and encroachments by the other 
departments. 

These purposes could not be more forcibly stated 
than in the impressive language of the declara- 
tion of rights: ‘‘1t is essential to the preservation of 
the rights of every individual, his life, liberty, prop- 
erty and character, that there be an impartial inter- 
pretation of the laws, and administration of justice. 
It is the right of every citizen to be tried by judges as 
free, impartial and independent as the lot of humanity 
willadmit. It is therefore not only the best policy, 
but for the security of the best rights of the people, 
and of every citizen, that the judges of the Supreme 
Judicial Court should hold their offices as long as they 
behave themselves well; and that they should have 
honorable salaries ascertained and established by 
standing laws.”’ ‘‘ In the government of this Common- 
wealth, the legislative department shall never exer- 
cise the executive and judicial powers, or either of 
them; the executive shall never exercise the legislative 
and judicial powers or either of them; the judicial 
shall never exercise the legislative and executive 
powers, or either of them; to the end it may be a 
government of laws, and not of men.’’ Declaration of 
Rights, arts. 29, 30. 

The declaration of rights is entitled: “‘A Declara- 
tion of the Rights of the Inhabitants of the Common- 
wealth of Massachusetts.’”’ It was intended asa gen- 
eral declaration of the great, fixed and fundamental 
principles of reason and right which underlie our sys- 
tem of government and are the safeguards of liberty. 
It declares general principles which are to guide all 
departments of the government in their respective 
duties of making, executing and interpreting laws; 
but it does not purport to lay down specific rules of 
action, or to exactly define the extent and limitations 
of the powers of each department. For these we must 
look to the other part of the Constitution, ‘‘ the frame 
of government.’”’ And when we find that the general 
statements of the declaration of rights are qualified 
and limited by more specific provisions upon the same 
subject in the frame of government, the latter must 
control and govern. 

The chapter upon the “ Judiciary Power’ provides 
that ‘the tenure that all commission officers shall by 
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law have in their offices shall be expressed in their 
respective commissions. All judicial officers, duly ap- 
pointed, commissioned and sworn, shall hold their 
offices during good behavior, excepting such concern- 
ing whom there is different provision made in this 
Constitution; provided, nevertheless, the governor, 
with consent of the Council, may remove them upon 
the address of both houses of the Legislature.’’ Const. 
Mass., ch. 3, art. 1. The decision of this case depends 
upon the true construction of this article. 

The-relator contends that the only effect of the pro- 
viso is togive the power of removal by address for 
causes Other than misconduct and maladministration 
in office, and that for such misconduct an exclusive 
remedy is provided by impeachment under ch. 1, § 2, 
art. 8, of the Constitution. We are not able 
to see any just rule of construction by which we 
can thus limit and qualify the plain language of the 
proviso. The language is broad and general; in its 
terms it includes a removal for any cause which is 
deemed by the legislative and executive departments 
sufficient. If it had been intended to exclude from 
this provision the power to remove for misconduct in 
office, leaving that-to be dealt with by impeachment 
exclusively, it would have been so stated. Neither 
this article nor the article on impeachment contains 
any indication that the power of impeachment was to 
exclude the power of removal by address. We must 
give to the proviso the broad meaning which its lan- 
guage imports. 

The article reaffirms the great principle asserted in 
the declaration of rights, that judicial officers shall 
hold their offices during good behavior; but it was 
deemed wise, as a check upon the absolute power and 
independence of the judicial department, to confide in 
the other two co-ordinate branches of the government 
the exceptional power of removing judicial officers by 
address when an exigency requires it, of which, from 
the nature of the case, they must be the sole judges. 
The obvious and natural meaning of the language used 
seems to us to require this construction, and our view 
is confirmed by the history of this provision. 

It was undoubtedly taken from the English act of 
Parliament by which the crown was settled upon the 
House of Hanover, which provided, that ‘‘after the 
said limitation shall take effect as aforesaid, judges’ 
commissions be made quamdiu se bene gésserint, and 
their salaries ascertained and established; but upon 
the address of both houses of Parliament it may be 
lawful to remove them;”’ and from the later statute 
of 1 Geo. ILI, ch. 23, $1, containing the same provis- 
ion as to-rremoval by address.* The language of the 
provisions of these statutes is clearly broad enough to 
authorize a removal by address for any cause which 
might seem sufficient to both houses of Parliament, 
including misconduct in office. 

The draft of a Constitution prepared by the Coun- 
cil and Representatives acting asaconvention, in 1778, 
contained no provision for removal by address. It 
was rejected by the people, and is of no importance in 
this discussion. In September, 1779, was assembled 
the convention of delegates, elected for the special 
purpose of framing a Constitution, which continued 
in existence until June, 1780, and the result of whose 


*Priorto the Stat. of 1 Geo. III, ch. 23,§ 1, which was 
passed in 1760, the commissions of judges terminated on 
the demise of the crown. The language of the act is: 
“The commissions of judges forthe time being shall be, 
continue and remain in full force, during their good be- 
havior, notwithstanding the demise of his Majesty (whom 
God long preserve) or of any of his heirs and successors ; 
any law, usage, or practice to the contrary thereof in any 
wise notwithstanding. Provided always, * * * that it 
may be lawful for his Majesty, his heirs and successors, to 
remove any judge or judges upon the address of both 
houses of Parliament.’’ 








labors was the Constitution of 1780,as ratified and 
adopted by the people. It isto be regretted that we 
have so meagre a report of the doings of this important 
convention. Among its first acts was the appoint- 
ment of a committee to frame a declaration of rights 
and the form of a Constitution, to be laid before the 
convention. This committee afterward reported in 
favor of a declaration of rights and frame of govern- 
ment, which was mostly the work of John Adams, 
and which served as the groundwork of the future de- 
liberations of the convention. See 4 Adams’ Works, 
215, 216. 

It is clear from the imperfect record which has come 
down to us, that the subject of the tenure of office of 
the judiciary was considered asa matter of the first 
importance. The clauses which we are considering 
were, as the journal tersely says, ‘‘largely debated,” 
and were finally adopted by the convention in the 
same form substantially as that in which they were 
drafted and presented by Mr. Adams. In this form 
they were accepted by the people, and have stood un- 
altered as the fundamental law to this day, notwith- 
standing the several attempts which have been made 
to modify them. 

The power of removal by address thus established 
has been infrequently exercised, but it is an instruc- 
tive fact that in 1803 two justices of the Court of Com- 
mon Pleas were removed by address for extortion in 
office, misconduct for which they were clearly liable 
to impeachment. Added significance is given to this 
action of the legislative and executive departments by 
the fact that Governor Strong, who removed them, 
was a member of the convention and of the committee 
which prepared the draft of the Constitution. 

In the convention of 1820,elected by the people to re- 
vise the Constitution,many of its most prominent mem- 
bers, who are recognized as among the most eminent 
jurists and statesmen of the country, made a strenu- 
ous effort to change the provision for removal by ad- 
dress established by the Constitution of 1780. Their 
arguments were, that the provision, as it stood, gave 
an absolute and unlimited power to the legislative and 
executive departments, at their will and pleasure, to 
remove a judge, without a judicial hearing and with- 
out assigning any cause; and that this endangered the 
freedom and independence of the judiciary, and was 
inconsistent with the great principles of the declara- 
tion of rights. They proposed to amend the third 
chapter of the Constitution, on the judiciary power, 
so thatit should read that ‘tthe governor, with the 
consent of the Council, may remove any judicial 
officer upon the address of two-thirds of the members 
present of each house of the Legislature.’’ This 
proposition was rejected by the convention by a large 
majority. The same members were more successful 
in inducing the convention to adopt an amendment, 
providing that ‘‘no address forthe removal of any 
judicial officer shall pass either house of the Legisla- 
ture until the causes of such removal are first stated 
and eutered on the journal of the house in which it 
shall originate, and a copy thereof served on the per- 
son in office, so that he may be admitted to a hearing 
in his defense before each of said houses.” This 
amendment was submitted to the people and rejected 
by them, they thus decreeing that the power of re- 
moval by address should stand as it did in the Con- 
stitution of 1780. No change was made in this pro- 
vision in the Constitution which was submitted to 
the people by the convention of 1853, and rejected by 
them. : 

We think the uniform practice since 1780 has been 
to regard this provision as conferring an unrestricted 
power of removal upon the legislative and executive 
departments. When we consider the origin and his- 
tory of the provision, the obvious and natural mean- 
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ing of its language, and the uniform practical con- 
struction which has been given to it, we are forced to 
the conclusion that the intention of the people was to 
intrust the power of removal ofa judicial officer to the 
two co-ordinate branches of the government without 
limitation or restriction. 

The relator strongly contends, that upon this con- 
struction of the Constitution, the tenure of judicial 
office is not during good behavior, but at the will of 
the other departments of the government. It seems 
to us that this is arguing against the existence of a 
power clearly conferred, from the fact that it may be 
abused and perverted. There is no more danger of 
the abuse of the power of removal, if it includes the 
right to remove for impeachable offenses, than there 
would be if it were confined, as the relator contends 
it should be, to cases of physical, mental or moral dis- 
ability of a judicial officer, of which necessarily the 
removing power must be the sole judge. Any power 
may be abused. The judiciary might corruptly de- 
clare any law or body of laws to be unconstitutional 
and invalid, and thus encroach upon the powers of the 
Legislature; yet no one doubts the right and duty of 
the judiciary to declare invalid any law which in its 
judgment violates the Constitution. 

In confiding to the two co-ordinate branches of the 
government this important and exceptional power of 
removing the judiciary, the people found a sufficient 
protection to the substantial independence of the 
judicial department in the constitutional guaranties 
thrown around it, in the fact that the removal can 
only be made by the concurrent action of both houses 
of the Legislature and of the governor and Council, all 
of whom are directly answerable to the people at fre- 
quently recurring periods, and in the trust and confi- 
dence they may rightfully repose in their servants and 
agents that in the exercise of any power committed to 
them they will act in obedience to their oaths of office, 
and in the spirit of the fundamental principles of the 
Constitution. 

The view we have taken of the principal question in- 
volved disposes of the other questions raised by the 
relator at the hearing. They relate to the offer of evi- 
dence by him to prove the causes for which he was re- 
moved, and the evidence upon which the Legislature 
voted the address. The Constitution authorizes the 
removal without any reason being assigned for it; and 
therefore itis wholly immaterial what evidence or 
causes induced the Legislature to vote the address, or 
led the governor and Council to act upon it. The evi- 
dence therefore was rightly excluded. 

Information dismissed. 


—_—_4—_—_—— 


BEER PRESUMPTIVELY 


WISCONSIN SUPREME COURT, MAY 31, 1883. 
BrRIFFITT V. STATE OF WISCONSIN. 
Beer is presumed to be intoxicating, and proof of asale of 
beer is sufficient proof of a sale of intoxicating liquor in 
a prosecution for illegal sale. 
ROSECUTION for the sale of intoxicating liquor 
without license to sell. The opinion states the 
case. Defendant below took a writ of error to review 
a judgment of conviction. 
J. H. Rogers, for plaintiff in error. 
L. F. Frisby, attorney-general, for the State. 
Orton, J. The complaint before the justice was 
that the defendant had sold ‘intoxicating liquors” 
without first having obtained a license therefor. The 


INTOXICATING. 


case was appealed to and finally tried in the Circuit, 


Court. The only question really presented by the ex- 





ceptions, either to the evidence or to the charge of the 
court to the jury, is whether proof that the defendant 
had sold beer was sufficient proof that he had sold 
malt or intoxicating liquor. In ruling upon a ques- 
tion of evidence the court said, ‘ I suppose everybody 
knows what is meant by beer.’’ When the question 
was asked whether malt is used in ordinary beer, the 
court said: “Idonot think it is necessary. I think 
aman must be almost a drivelling idiot who does not 
know what beer is. Ido not think it necessary to 
prove what itis.” The charge of the court on the 
same subject was substantially of the same import. It 
was proved that the defendant had sold * beer.” 
There was some proof tending to show that the beer 
sold had an exhilarating effect, and that it was such 
beer as was brewed in large breweries of the State. 
But such evidence scarcely rendered the above ruling 
immaterial, if it was necessary to prove that the beer 
sold was either malt or intoxicating liquor, because it 
was clearly insufficient for that purpose. The statute 
(§$ 9, ch. 332, Laws 1882) makes the proof of the sale of 
any malt liquor, proof of the sale of intoxicating 
liquor. The case, so faras the evidence is concerned, 
is outside of this statute; for it was neither charged 
nor proved that malt liquor was sold by name, and it 
may as well be assumed, and could have been as easily 
proved, that it was intoxicating liquor, as malt liquor. 
The question therefore remains, without the aid of the 
statute, whether it is implied in the word *‘ beer’ that 
it was either malt or intoxicating. The statute of 
New York was the selling without license of any 
‘** strong or spirituous liquors,”’ or any wines, etc. 

In Nevin v. Ladue, 3 Denio, 437, the question was 
whether ale, porter, and strong beer were included in 
the term “ strong liquors,’ and it was held, without 
proof, that they were so included. The learned chan- 
cellor wrote an opinion giving one of the most learned 
essays upon the composition and use of malt liquors 
ever written. The subject is treated scientifically, 
philosophically, historically, and geographically, and 
the opinion is well worthy of reference and reading; 
butit is not necessary to reproduce it here further 
than to say that it is shown that malt liquor, as ale or 
beer, was made and used as a beverage before the time 
of Herodotus, and bas continued to be made and used 
all along down the ages, and in various countries, until 
the present time. At the present time weall know 
that this malt liquor, under the generic name of 
“ beer,’’ is made and used in most of European coun- 
tries, and in our own, and isa common beverage. As 
long as laws for licensing the sale of intoxicating 
liquors have existed, brandy, whisky, gin, rum, and 
other alcoholic liquids have been held to be intoxicat- 
ing liquors per se; and why? Simply because it is 
within the common knowledge and ordinary under- 
standing that they are intoxicating liquors. By this 
rule of common knowledge courts take judicial notice 
that certain things are verifies, without proof; as in 
Chambers v.George, 5 Litt. 335, the circulating medium 
in popular acceptation was held to mean “ currency of 
the State,” and in Lampton v. Haggard, 3 Monr. 149, 
the circulating medium was held to mean ** Kentucky 
currency ;’’ andin Jones v. Overstreet, 4 Monr. 547, the 
word ‘‘ money ”’ was held to mean paper currency. If 
a witness on the stand were asked whether whisky is 
intoxicating, he would be apt to smile asat a joke, and 
an intelligent witness, when asked the same question 
in relation to beer, might smile with equal reason. 
Words in contracts and laws are to be understood in 
their plain, ordinary, and popular sense, unless they 
are technical. local, or provincial, or their meaning is 
modified by the usage of trade. 1 Greenl. Ev., § 278. 

When the general or primary meaning of a word is 
once established by such common usage and general ac- 
ceptation, we do not require evidence of its meaning 
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by the testimony of witnesses, but look for its defini- 
tion in the dictionary. Whisky, according to Web- 
ster, is ‘‘a spirit distilled from grain;’’ and beer, ac- 
cording to the same authority, is ‘‘a fermented liquor 
made from any malted grain, with hops and other bit- 
ter flavoring matter.” Itis true that, to a limited ex- 
tent, there are other kinds of beer, or of liquor called 
beer, such as small beer, spruce beer, ginger beer, etc. ; 
but such definitions are placed as remote and special, 
and not primary or general. So it may be said of 
other substances having a common name and meaning, 
such as milk or tea. Milk, according to Webster, is 
“a white fluid secreted by female mammals for the 
nourishment of their young.’’ There are other kinds 
of milk however such as ‘‘the white juice of plants,” 
which is the remote definition; or milk in the cocoa- 
nut, or that in the milky-way. Teais defined to be 
“leaves of a shrub or small tree of the genus Thea or 
Camellia. The shrub is a native of China and Japan.” 
There are other kinds of tea, such as sage tea and 
cammomile tea, etc. The latter are the restricted 
uses of the word. When asked to take adrink of milk 
or cup of tea, it would not be necessary to prove what 
it meaut. Why is it more necessary to prove what is 
meant by a glass or drink of beer? When beer is 
called for at the bar, in a saloon or hotel, the bar- 
tender would know at once, from the common use of 
the word, that strong beer —a spirituous or intoxicat- 
ing beer — was wanted; and if any other kind was 
wanted, the word would be qualified, and the particu- 
lar kind would be named, as root beer or small beer, 
etc. When therefore the word “‘beer”’ is used incourt by 
a witness, the court will take judicial notice that it 
means a malt and an intoxicating liquor, or such 
meaning will be a presumption of fact, and in the 
meaning of the word itself there will be prima facie 
proof that it is malt or intoxicating liquor that is 
meant. 

When the witnesses in this case testified that the de- 
fendant sold to them beer, the prosecution had suffi- 
ciently proved that he had sold to them a malt and in- 
toxicating liquor, for both qualities are implied in the 
word ‘‘beer.’’ This as a Jogical conclusion and princi- 
ple of law would seem to be well established by com- 
mon reason, and we think it would be difficult to find 
a single good reason against it. Asto decisions and 
authorities upon the question, it must be confessed it 
would seem that those which require proof that beer, 
or the liquor sold by that name, is intoxicating, have 
atleast the weight of numbers. But there are many 
authorities, of the very highest judicial source, and 
based, as we think, on far the better reason, which 
hold the doctrine we have indicated. These we feel 
bound to follow. 

In Nevin v. Ladue, 3 Denio, 43, the question was 
one of law whether “‘ale’”’ was a ‘‘ strong and spiritu- 
ous liquor ’’ within the statute, and it was held that it 
was, from its long use and well-known qualities, and 
from common knowledge, and its definition in Web- 
ster. 

In Parker v. Wheelock, 3 Parker Crim. 9, it is said 
in the opinion: ‘‘The word ‘beer,’ in its ordinary 
sense, denotes a beverage which is intoxicating, and 
is within the fair meaning of the words ‘strong or 
spirituous,’ as used in the statutes, and it was held 
that it was incumbent upon the defendant to show 
that the word was used in a restricted or qualified 
sense, such as to denote root beer, molasses beer,”’ etc., 
and this is unquestionably the correct rule in such 
cases. 

In Commissioners of Excise, etc., v. Taylor, 21 N. 
Y. 173, it was helé that “‘ strong beer’’ was within the 
statute. 

In Rau v. People, 63 N. Y. 277, it is held that ‘ strong 
beer’ was within the statute. 





In State v. Goyette, 11 R. I. 592, it is held that the 
court should take judicial cognizance, and without 
evidence, that “‘lager beer’’ isa malt liquor, and it is 
said in the opinion by Chief Justice Durfee: ‘* Lager 
beer is, and has been for many years a familiar bever- 
age in this country. Its constituents are enumerated 
not only in books of science, but in popular encyclo- 
peedias. Itisa malt liquor of the lighter sort, and 
differs from ordinary beers and ales, not so mucb in 
its ingredients, as in its processes of fermentation. 
The government might almost as well be required to 
prove that gin, or whisky, or brandy, is a strong 
liquor, as to prove that lager beer is a malt liquor.” 

In Massachusetts, ‘‘ strong beer and lager beer’’ are 
to be deemed to be intoxicating by statute, and that is 
conclusive. Commonwealth v. Anthes, 12 Gray, 29. 

Many authorities to the same effect are referred to 
in the above cases, and many more might be cited. It 
is useless to cite or comment upon that large class of 
authorities which hold the other way, for wé disap- 
prove of them, and follow these, founded as we think 
in the better reason. The court is indebted for the 
above citations to the able brief of the learned coun- 
sel of the State, and on the other hand the learned 
counsel of the defendant is entitled tu great credit for 
the ability and industry shown in the brief of his side 
of the case. The learned counsel of the defendant 
complains of the peculiar manner and language of the 
court in ruling upon this question, and cites authori- 
ties that even the improper manner ofa judge, which 
influences or prejudices the minds of the jury, may be 
assigned for error. But those authorities are only to 
the effect that a manner or emphasis or form of ex- 
pression which may be reasonably interpreted to ex- 
press a wrong opinion as to the law or facts, or to ex- 
press an opinion of a fact which should be left wholly 
to the jury, may be assigned as error, the same as 
words of the same effect. 

The rulings of the learned judge in this case as to 
this question were clearly correct, and if his peculiar 
manner gave them force by emphasis, that was not 
only proper but commendable. It is nota fault buta 
high merit in a judge to make his rulings clear and 
positive, so as not to be misunderstood, and the only 
question for this court is whether such rulings were 
correct as matters of law. His manners we have noth- 
ing todo with. That is a matter entirely personal, 
except when expressing error. We think the rulings 
of the Circuit Court on this question were clearly cor- 
rect. 

The learned counsel of the defendant claims that 
the judgment or sentence is void, because in default 
of payment of the fine and costs, the defendant is to 
stand committed not to exceed sixty days, and cites 
chapter 332, Laws 1882, which provides, that in lieu of a 
fine, the defendant may be punished by imprisonment 
not to exceed sixty days, nor less than twenty. The 
sentence is strictly according to section 4633, Revised 
Statutes. 

The judgment of the Circuit Court is affirmed. 


——$— 


IOWA SUPREME COURT ABSTRACT. 

ADVANCEMENT — VOLUNTARY CONVEYANCE TO 
CHILD—GIFT.—A voluntary conveyance by a parent 
to his child is prima facie an advancement, and the 
burden of proof is upon the party claiming it to bea 
gift. McCaw v. Burk, 31 Ind. 56; Weaver's Appeal, 
63 Penn. St. 309; Holliday v. Wingfield, 59 Ga. 206; 
Morris v. Morris, 9 Heisk. 814; Ray v. Loper, 65 Mo. 
470; Tremper v. Barton, 18 Ohio, 418. Burton v. 
Baldwin. Opiuion by Day, C. J. 
[Decided June 12, 1883.) 
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INFANT—CUSTODY OF—SURRENDER BY PARENT— 
HABEAS CORPUS.—The weight of authority sustains 
the position that a parent can, by agreement, surren- 
der the custody of his infant child so as to make the 
custody of him to whom he surrenders it legal. Tyler 
Inf. 283; Pool v. Gott, 14 Law Rep. 269; State v. Smith, 
6 Greenl. 463; McDowle’s Case, 8 Johns. 328; State v. 
Barrett, 45 N. H. 15; Dumain v. Gwynne, 10 Allen, 
270; Com. v. Barney, 4 Brewst. 409; Com. v. Gilke- 
son, 1 Phil. 194; Chapsky v. Wood, 26 Kans. 650; Mat- 
ter of Goodenough, 19 Wis. 274. When a parent has, 
either by abandonment or contract, surrendered his 
present legal right to the custody of a child, in all 
controversies subsequently arising respecting its cus- 
tody, the matter of primary importance is the interest 
and welfare of the child. To this the right of the 
parent must yield. The return ofachild toa mother 
who had surrendered it refused on habeas corpus. In 
Clark v. Bayer, 32 Ohio St. 299, itis said: ‘ It some- 
times ‘happens that parents have abandoned their 
minor children, or by act and word transferred their 
custody to another. In such cases, where the custo- 
dian is in every way a proper person to have the care, 
training, and education of the infant, and the court is 
satisfied its social, moral, and educational interests 
will be best promoted by remaining in the custody of 
the person to whom it was transferred, or received 
when abandoned, the new custody will be treated as 
lawful and exclusive. After the affections of both 
child and adopted parent become engaged, and a state 
of things hasarisen which cannot be altered without 
risking the happiness of the child, and the father 
wants to reclaim it, the better opinion is that he is not 
in a position to have the interference of the court in 
his favor. His parental right must yield to the feel- 


ings, interests, and rights of other parties acquired 
with his consent.’’ Bonnett v. Bonnett. Opinion by 


Day, C. J. 
[Decided June 9, 1883.] 


EVIDENCE—EXPERT—STATEMENT THAT SIDEWALK 
IS IN REPAIR.—A statement in an affidavit that a side- 
walk was in ‘‘ good repair,” is not the expression of an 
opinion, but of a fact discovered by the observation of 
the witness. Any person of ordinary intelligence is 
capable of observing the condition of a street or side- 
walk, whether it be in good repair or bad condition. 
All persons living in or who frequent cities continually 
use the streets, and in passing along a sidewalk would 
ordinarily observe its condition. The testimony in 
question belongs to that class which relates to experi- 
ence and observation as to affairs of every-day life, to 
which the attention of all are directed, and of which 
all are competent to speak. A witness, without a 
showing of his qualifications as an expert, may state 
conditions of the weather, the time of the day, the 
comparative distance which separates objects, the 
condition of the roads and streets, and the like, for 
the reason that matters of this kind are within the 
observation of all, and in speaking of them he does 
not express an Opinion, but states facts learned from 
observation. Kelleher v. City of Keokuk. Opinion by 
Beck, J. 

[Decided March 22, 1883.] 


DEED—CONSTRUCTION OF— CONVEYING PROPERTY 
IN FEE.—A deed conveyed property to C. “‘as her own 
and indefeasible estate, to be owned, controlled, man- 
aged, and if desired, sold and conveyed, by her, or 
those who may act for her as her legal representatives 
or guardians, during her life-time.’’ The deed pro- 
vided that ‘‘ whatever part or parcel of said premises 
that may be owned or held by the suid C. at the time 
of her decease, or of which she may die seized, or in 
which she at that time may have any right, title, or 
interest, shall revert to, vest in, and again become the 


« 





absolute and indefeasible property of the grantor, * * 
* or in case of his death, to his lawful heirs, to the 
absolute exclusion and inhibition of all other persong 
or heirs.”” Held, that the deed vested the fee-simple 
title absolute in the grantee. Any condition incon- 
sistent therewith would, if enforced, defeat the deed, 
But the law will uphold the conveyance. The condi- 
tion must therefore be imperative. As the fee-simple 
title absolute is conveyed by the deed, the condition 
cannot be enforced, for it is inconsistent therewith. 
This conclusion is supported by the following cases: 
McCleary v. Ellis, 54 Iowa, 311; Ide v. Ide, 5 Mass. 500; 
Jackson v. DeLancy, 13 Johns. 537; Attorney-General 
v. Hale, Fitzg. 314; Second Ref. Church v. Disbrow, 52 
Penn. St. 219. Case v. Dwire. Opinion by Beck, J. 
Two judges dissenting. 

[Decided March 21, 1883.] 


EVIDENCE—STATEMENT THAT HORSE WAS FRIGHT- 
ENED PERMISSIBLE.—It is competent for a witness to 
testify to his conclusion when the matter to which the 
testimony relates cannot be reproduced or described 
to the jury precisely as it appeared to the witness at 
the time. Accordingly, held, that a witness could tes- 
tify that horses were frightened by water being thrown 
upon them. A witness may state his opinion in re- 
gard to sounds, their character, from what they pro- 
ceed, and the direction from which they seem to 
come; State v. Shunborn, 46 N. H. 497; the corre- 
spondence between boot and foot prints; Com. v. 
Pope, 103 Mass. 440; and it is competent for a witness 
not an expert to testify to the condition of health of a 
person, and that he is ill or disabled, or has a fever, or 
is destitute. Earker v. Coleman, 35 Ala. 221; Wilkin- 
son v. Mosely, 30 id. 562. A witness may give his judg- 
ment whether a person was intoxicated at a given 
time. People v. Eastwood, 14 N. Y. 562; State v. Hux- 
ford, 47 Iowa, 16. Yahnv. City of Ottumwa. Opinion 
by Rothrock, J. , 
(Decided March 20, 1883.] 


—__q—__—_ 


RHODE ISLAND SUPREME COURT 
ABSTRACT.* 


ASSIGNMENT — OF WAGES TO BE EARNED VALID 
AGAINST GARNISHMENT.—An assigument in good faith 
of wages to be earned under an existing contract is 
valid against a garnishment subsequent in time, pro- 
vided the garnishee have such notice of the assignment 
as will enable him to disclose it in his affidavit and 
thus avoid being charged. It has been repeatedly held 
that wages to be earned under an existing engagement 
may be assigned. Drake Attachment, § 612. See also 
Conway v. Cutting, 51 N. H. 407, 408; Garland v. Har- 
rington, id. 409, 414, 415; Hawley v. Bristol, 39 Conn. 
26; Augur v. New York Belting Co., id. 536; Thayer 
v. Kelley, 28 Vt. 19; Leahy v. Dugdale, 27 Mo. 437. 
Such an assignment is the transfer of an expec ta- 
tion of money to be received founded on a right in esse 
and not an attempt to transfera mere possibility or 
contingency which is not capable of assignment. 2 
Kent Comm. 468. Tiernay vy. McGarity. Opinion by 
Matteson, J. 

[Decided July 14, 1883.] 


BoUNDARY — ON STREET — EASEMENT — DIVISION OF 
LOTS PLATTED — ABANDONMENT OF EASEMENT.— (1) 
When a street is referred to in a deed asa boundary, 
the street as opened and actually used rather than its 
record lay-out is the boundary intended, especially 
when the lines of use and lay-out nearly coincide. Teb- 
betts v. Estes, 52 Me. 566; Falls Village Water Power 
Co. v. Tibbetts, 31 Conn. 165; 3 Washb. Real Prop. 361. 


*To appear in 14 Rhode Island Reports. 
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(2) An estate was platted into lots and partition of it 
was made by deeds conveying the lots. Certain of 
these lots bounded on W. street, and the deeds of 
these lots contained a provision that “The strip of 
land situate in front of lot No. as designated on said 
plat, which is intended to be used at some future time 
to widen W. street, is included in the above convey- 
ance and may be improved by the grantee until it 
shall be laid out for a street; but no building can be 
erected thereon.” Held, that this provision created a 
negative easement restricting the right to build. Hub- 
bell v. Warren, 8 Allen, 173; Winfield v. Henning 21 
N. J. Hq. 188; Western v. Macdermot, L. R., 1 Eq. 
499,507. (3) A. permitted and advised the erection of 
buildings on the strip in front of certain of these lots, 
mnd several years afterward filed a bill in equity to 
enjoin the owners of these buildings from build- 
ing on the strip in front of another of the 
lots. Held, that A.’s conduct was a waiver and 
abandonment by him of the easement. Held, 
further, that A. was estopped by acquiesc- 
ence and laches from maintaining his bill. ‘It 
is a rule of law that an easement whether acquired by 
known grant or by prescription may be extinguished, 
renounced or modified by a parol license granted by 
the owner of the dominant tenant and executed by 
the owner of the servienttenement.’’ Morse v. Cope- 
land, 2 Gray, 302. The reason for this rule is clearly 
stated by Shaw, C. J., in Dyer v. Sanford, 9 Metc. 395, 
401. ‘‘If the owner of the dominant grants a license 
to the owner of the servient tenement, to erect a wall 
which necessarily obstructs the enjoyment of the ease- 
ment and it is erected accordingly, it may amount to 
proof of an abandonment of the easement. It is nota 
release because it is by parol. But it results from the 
consideration that a license, when executed, is not re- 
vocable; and if the obstruction be permanent in its 
nature, it does, de facto, terminate the enjoyment of 
the easement. See also Steere v. Tiffany, 13 R. I. 568; 
Vogler v. Geiss, 51 Md. 407. Aldrich v. Billings. Opin- 
ion by Stiness, J. 

[Decided July 14, 1883.] 

FRAUD — FALSE PRETENSE AS TO SOLVENCY. -An 
action on the case for deceit will not lie against a per- 
son for obtaining credit by falsely and fraudulently 
representing himself to be ‘“‘a person safely to be 
trusted and given credit to.”’ To maintain such an 
action against a person obtaining credit by false rep- 
resentations of his solvency the false representations 
must consist of definite statements of fact as distin- 
guished from expressions of opinion. The question 
is the same as that which was raised in Pasley v. Free- 
man, 3 Term Rep. 51, except that here the defendant 
is alleged to have made the representation in regard to 
himself, whereas, in that case, the defendant was al- 
leged to have made it in regard to another person. In 
that case it was decided that the action would lie. In 
Jude v. Woodburn, 27 Vt. 415, the courts say in re- 
spect to a representation such as the one in the case at 
bar, that the representation ‘‘ is to be regarded but as 
matter of opinion, and is no more than what every 
oue, by implication, asserts when he asks to be trusted. 
You cannot predicate an action of fraud upon sucha 
representation, and the plaintiff in giving credit should 
not have relied upon it.”” Lyons vy. Briggs. Opinion by 
Durfee, C. J. 

[Decided July 7, 1883.] 


OHIO SUPREME COURT ABSTRACT. 
JANUARY TERM, 1883.* 


DEED—CONVEYANCE OF ESTATE IN FEE—OF MINING 
RIGHTS.—A deed containing apt words to convey an 


* To appear in 39 Ohio State Reports. 








estate in fee must be held to have that effect, in the 
absence of other words showing clearly and unequivo- 
cally a different intention. The granting clause in a 
deed was as follows: “The first party has agreed to 
sell and does hereby give, grant, bargain, sell and con- 
vey ’’ unto the second party, their heirs and assigns, 
‘‘all the stone coal lying and being in, under and upon 
certain premises,”’ in consideration of thirty cents per 
ton on all coal when mined, and the second party 
bound themselves to mine at least 3,000 tons annually. 
It was also stipulated that the second party “shall 
have the right to abandon the contract at any time 
when they shall determine, in their judgment, that 
said coal, in quantity, quality and condition, is no 
longer minable with economy and profit.’’ Held, (1) 
All minable coal in place passed absolutely to the 
grantees. (2) After such conveyance no interest in 
the minable coal remained in the grantor subject to be 
mortgaged as land. (3) A mortgage upon the remain- 
ing interest of the grantor in the land did not cover 
the purchase-money due or to become due from the 
purchasers of the coal. Edwards v. McClurg. Opinions 
by Okey and Mollvain, JJ. 


PARTNERSHIP—CONSTRUCTION OF CONTRACT—FIRM 
AND INDIVIDUAL PROPERTY AND LIABILITY.—A., B. 
and ©. agreed to engage in the shipment and sale of 
cattle as either might from time to time purchase on 
his own account, and offer to the others at cost for the 
purpose of shipment and sale on joint account, but it 
was provided that when the party purchasing delivered 
alot of cattle at the place of shipment, the other 
parties had the option to take an interest in the same 
or to decline; if they accepted the lot so offered it be- 
came partnership property, and was shipped and sold 
on joint account; but if they did not, it remained the 
property of the buyer and was shipped and sold on his 
account. H.,to whom this arrangement was unknown, 
sold a lot of cattle to A. on his individual credit, to be 
paid for on his receiving return of sales; but he failed 
to pay as agreed. Held, that the lot of cattle did not 
become partnership property until it was delivered at 
the place of shipment, and was accepted to be shipped 
and sold on joint account; that at the time the cattle 
were sold and delivered to A. on his credit, B. and C., 
did not acquire an interest therein, independent of 
their consent, and they were not liable by operation 
of law for the debt thus contracted. The fact that 
they or either of them subsequently elected to take an 
interest in this lot of cattle under said agreement did 
not create a liability against them as partners on such 
purchase. Norwalk Bank v. Sawyer, 38 Ohio St. 339; 
Peterson v. Roach, 32 id. 374; Bevan v. Lewis, 2 Eng. 
Ch. 877; Harvey v. Child, 28 Ohio St. 339; Saville v. 
Roberts, 4 Durn. & East, 720; McGar v. Drake, 5 Re- 
port. 347 (Tenn. Sup. Ct.); Walls v. Fife, 37 Penn. St. 
394; Hoare v. Davis, Doug. 371. Valentine v. Hickle. 
Opinion by Johnson, J. 


SALE — OF PERSONAL PROPERTY — DELIVERY BY 
ORDER ON CARRIER—TITLE TO PROPERTY BURNED.— 
A. sold to B. fifty barrels of flour out of a lot of one 
hundred barrels, all of the same brand and quality, 
stored by itself at a railroad depot. The carrier’s 
charges had been paid, and the flour was in charge of 
the agent of the railroad company, as a warehouse- 
man. Subsequently he sold to C. and D. twenty-five 
barrels each. He gave to each purchaser, in the order 
of sales, an order on the company’s agent for 
the number of barrels purchased. B. sent his 
team and driver, with his order, to _ bring 
away part of his purchase. The driver pre- 
sented the order to the agent, who received the same, 
and pointed out the lot of flour, from which the driver 
took 17 barrels, leaving the order and his receipt for 
the flour removed. After this, on the same day, C. 
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and D., each presented his order receipted for, and 
took away the flour they had purchased, leaving the 
33 barrels due on B.'s order in store, which was 
destroyed by fire the ensuing night. It was the usage 
of the business with reference to which the parties 
contracted, that flour so received by rail and stored, 
was not removed by consignee to his possession but 
remained in the custody of the railroad company until 
sold, and that the owner sold in lots to such purchasers 
and gave to each purchaser an order on the company 
for the amount purchased, and upon presentation of 
such an order the agent would point out the lot from 
which the order was to be filled, and the purchaser 
would remove and receipt for the: amount 
taken. Nothing remained to be done by the 
seller in contemplation of the parties to complete 
the sale. Held, that by such usage the flour called for 
by the order, after its acceptance by the railroad 
company, was the property of the purchaser, and he 
was liable to the seller for the price, though part of it 
was destroyed before being removed to his actual pos- 
session. Wood v. McGee, 7 Ohio, 467, distinguished. 
Steel Works v. Dewey, 37 Ohio St. 242; Young v. 
Miles, 23 Wis. 643; Cloud v. Monman, 18 Ind. 40; Horr 
v. Barker, 8 Cal. 489; Cushing v. Breed, 14 Allen, 376; 
Kimberly v. Patchin, 19 N. Y. 330; Waldron v. Chase, 
37 Me. 414; Chapman v. Shepard, 39 Conn. 413; 
Whitehouse v. Frost, 12 East, 614; also notes to Hurff 
v. Hires, 17 and 18 Am. Law Reg. 17, 161, in-which the 
whole subject is exhaustively discussed and the cases 
reviewed. Newhall v. Langdon. Opinion by Johuson, 
Cc. J. 


—_——_—_____— 


MICHIGAN SUPREME COURT ABSTRACT. 
JUNE, 1883. 

ATTORNEY—PRIVILEGE OF CLIENT AS TO COMMUNICA- 
TIons.—There is a privilege of secrecy as to what 
passes between attorney and client, but it is the privi- 
lege of the client and he may waive it if he so chooses. 
Chase’s case, 1 Bland Ch. 206; Parker v. Carter, 4 
Munf. 273; Foster v. Hall, 12 Pick. 89; Benjamin v. 
Coventry, 19 Wend. 353; Whiting v. Barney, 80 N. Y. 
330; Riddles v. Aiken, 29 Mo. 453; Fowler v.' Schriber, 
38 Ill. 172; Stanton v. Hart, 27 Mich. 539; Duttenhofer 
v. State, 34 Ohio St. 91; Rowland v. Plummer, 50 Ala. 
182. It is not the privilege of the court or of any third 
party. Passmore v. Pussmore. Opinion by Cooley, J. 


DIVORCE—WRIT OF NE EXEAT WHEN NOT PERMISSI- 
BLE IN.—The allowance of a writ of ne exeat in divorce 
case by an _ inferior judicial officer held not 
permissible. In the English courts the jurisdiction 
has been jealously limited to cases where the default 
of the defendant is capable of direct measurement, 
and clearly made out, and where no other remedy is 
attainable. In Boehm v. Wood, 1 Turn. & R. 332, 
several] questions were discussed, and the rules were 
laid down with much clearness. The necessity of an 
accurate ascertainment of the measure of the defend- 
aut’s obligation was recognized, and of its present 
force as due. No English case has been found decided 
in modern times, where the probability of « future 
indebtedness, or a future default on an unmatured in- 
debtedness, has been allowed to furnish ground for a 
writ. 3 Daniell Ch. Pr. 1932, and cases. The one ex- 
ception to the rule confining the writ to equitable 
debts arose in the case of alimony, and was allowed be- 
cause the ecclesiastical courts could not enforce its 
payment by any adequate means. 3 Daniell Ch. Pr. 
1926. In Denton v. Denton,1 Johns. Ch. 441, Chan- 
cellor Ken: allowed the writ in a suit pending before 
alimony granted, and this case has been followed in 
New York. But the authorities which he relied on do 
not support any such doctrine, but it is distinctly re- 








pudiated. It is well settled that the writ cannot be 
allowed, except for arrears due and unpaid. Shaftoe 
v. Shaftoe, 7 Ves. 171; Dawson v. Dawson, id. 178; 
Haffey v. Haffey, 14 Ves. 261. In Coglar v. Coglar, 1 
id. 95, Lord Thurlow suggested that the impossibility 
of ascertaining the proper sum at which to fix security 
was, in his judgment, an insurmountable obstacle. In 
Shaftoe v. Shaftoe, Lord Eldon declared his reluctance 
as a matter of principle, to allow the writ for alimony 
at all, even after judgment, and in denying it before 
judgment uses this language: ‘It is wrong that before 
that decree is made this court is to take it for granted 
that there will be a decree foralimony and separation, 
and to shut the husband up pending that suit for any 
sum it shall name, lest there should be such a decree, 
Suppose the plaintiff should miscarry in her suit, after 
this writ has issued, what recompense can be made to 
him? If the suit has effect, the difficulty is, for what 
sum to make the writ. The ground that the plaintiff 
would be without remedy will not do; for that would 
apply to a judgment at law, where the man cannot be 
taken on execution.”’ In Dawson v. Dawson, referring 
to this case, he says: “‘Ina late instance search was 
made, and no case could be found authorizing one to 
mark the writ for more than the sums actually due.” 
The same eminent chancellor, in other cases, expressed 
himself strongly agaiust the application of “this high 
prerogative writ’? to any private cases except with 
great caution and jealousy, ‘‘and that its application 
to these purposes’’ can only be justified by usage and 
practice. Tomlinson v. Harrison, 8 Ves. 32; Etches 
v. Lance, 7 id. 417. For the same view of the caution 
required in avoiding its extension, see Howden vy. 
Rogers, 1 Ves. & B. 132; Dick v. Swinton, id. 371; 
Hannay v. McEntire, 11 Ves. 54. In Chapter 37 of 
Daniell’s Chancery Practice, the whole subject is fully 
treated, and the same results ascertained. In Street 
v. Street, 1 Term R. 322, the question arose concerning 
the application of the writ to temporary alimony, and 
it was held that it could not be applied to alimony 
pendente lite. This doctrine does not seem to have 
been departed from. The authority to issue this writ 
is properly regarded as an exercise of a very high ju- 
dicial discretion, which cannot be vested except in 
those who exercise the ordinary judicial power of 
courts. It is very far removed from the domain of 
ordinary practice. Bailey v. Caldwell. Opinion by 
Campbell, J. 


SALE—OF REAPING MACHINE—WARRANTY — RIGHT 
TO RETURN—‘‘ IMMEDIATE NOTICE.’’—A condition in 
the warranty of a machine sold, that in order to be en- 
titled to return the machine if it should not work 
well, the purchaser was required to give immediate 
notice to the selling agents. Held, that the provision 
for immediate notice does not mean the shortest time 
possible in which notice could be given. The terms 
must receive a sensible interpretation—an interpreta- 
tion favorable to the-general object and consistent 
with the surrounding conditions. It would be neces- 
sary to make allowance for the engagements of the 
parties, the distance between them, the facility of 
communication, and any other incidents having a 
bearing. No greater dispatch would be implied than 
such as would be fairly just and reasonable in view of 
all the circumstances. Atwood vy. Emery, 1 C. B. 
(N. S.) 110; Staunton v. Wood, 16 Q. B. 638; Roberts 
v. Brett, 11 H. L. Cas. 337; Toms v. Wilson, 4 Best & 
S. 442; Massey v. Sladen, L. R., 4 Exch. 13; Tennant 
v. Bell, 9 Q. B. 684; Spencely v. Robinson, 3 Barn. & 
C. 658; Thompson v. Gibson, 8 Mees. & W. 281; Wad- 
dell v. Reddick, 2 Ired. Law, 424. Wood Machine Co. 
v. Smith. 


PARTNERSHIP—SHARE IN PROFITS DOES NOT MAKE 
PARTNER OF EMPLOYEE.—An agreement whereby an 
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employee receives a share in the profits for his com- 
pensation does not make him a partner. Ambler v. 
Bradley, 6 Vt. 119; Dry v. Boswell, 1 Camp. 330; 2 
Greene (Iowa),574; Benjamin v. Porteus, 2 H. Bl. 590; 
Hall v. Edson, 40 Mich. 651; Beecher v. Bush, 45 id- 
188. Hampers’ Appeal. Opinion by Sherwood, J. 


RECENT ENGLISH DECISIONS. 

DISTRESS—PAYMENT NOT VOLUNTARY.—Where an 
animal distrained as damage feasant is impounded on 
private premises, and not in a common pound, a sub- 
sequent tender of sufficient compensation for the dam- 
age actually done is good, and if the distrainer by 
demanding an excessive sum for damages as the con- 
dition of his release of the animal obtains payment of 
such sum from the owner, such payment is not volun- 
tary, and the sum paid may be recovered in an action 
for money had and received. Q. B. Div., May 1, 1883. 
Green v. Duckelt. Opinions by Denman and Hawkins, 
JJ. (L. R., Q. B. Div. 275.) 

INSURANCE—MARINE POLICY—‘‘ CAPTURE AND SEIZ- 
uRE.’’—In atime policy of marine insurance on ship, 
the ordinary perils insured against (including “ barra- 
try of the master’’) were enumerated, and the ship 
was warravted ‘“‘free from capture and seizure and 
the consequences of any attempts thereat.’’ In conse- 
quence of the barratrous act of the master in smug- 
gling the ship was seized by Spanish revenue officers, 
and proceedings were taken to procure her condemna- 
tion and confiscation. In an action on the policy to 
recover expenses incurred by the owner in obtaining 
her release, held, affirming the decision of the Court 
of Appeal, that the loss must be imputed to “capture 
and seizure’’ and not to the barratry of the master, 
and that the underwriter was not liable. House of 
Lords, April 30, 1883. Cary v. Burr. Opinions by Lord 
Chancellor Selborne, Lords Blackburn, Bramwell and 
Fitzgerald. (L. R., 8 App. Cas. 393.) 


LOTTERY—PRIZES IN PACKAGES OF TEA. — By 42 
Geo. 3, ch. 119, § 2, it is made an offense to keep any 
office or place to exercise any lottery not authorized 
by Parliament. The appellant erected a tent, in which 
he sold packets, each containing a pound of tea, at 2s. 
6d. a packet. In each packet was a coupon entitling 
the purchaser to a prize, and this was publicly stated 
by the appellant before the sale, but the purchasers 
did not know until after the sale what prizes they 
were entitled to, and the prizes varied in character 
and value. The tea was good and worth the money 
paid for it. Held, that what the appellant did 
constituted a lottery within the meaning of the 
statute. Q. B. D., May 10, 1833. Taylor v. Smiiten. 
Opinion by Hawkins, J. (L. R., 11 Q. B. Div. 207.) 


MARITIME LAW—ATTORNEY’S LIEN FOR costs. — In 
an admiralty action for wages the plaintiffs and de- 
fendants compromised the action by payment to each 
of the plaintiffs of a certain sum in discharge of the 
claim and costs. The plaintiffs left the country with- 
out paying their solicitor's costs. Held, by the Court 
of Appeal, reversing the judgment of Sir R. J. Philli- 
more, that as there was no evidence that the parties 
had made the settlement with the intention of de- 
priving the plaintiffs’ solicitors of their lien for their 
costs, the defendants ought not to be ordered to pay 
the plaintiffs’ taxed costs. Brunsdonv. Allard, 2 E. 
& E. 19; Sullivan v. Pearson, Ex parte Morrison, L. 
R., 4 Q. B. Div. 153, approved. Court of App., June 
7, 1883. The Hope. Opinions by Brett, M. R., and 
Lindly, L. J. (L. R.,8 P. D. 144.) 


NEGLIGENCE—FOOT PASSENGER CROSSING RAILWAY 
_TRACK.— The defendant’s railway crossed a public 





footway on the level. About half-past four o’clock in 
the afternoon on the 29th of March, the plaintiff, a 
foot passenger, while crossing from the down side to 
up side of the railway, was knocked down and injured 
at the crossing by a train of the defendants on the up 
line. Owing to the position of certain buildings which 
stood by the line it was impossible for any one cross- 
ing from the down side to see a train coming until he 
got within a step or two from the down line, but a 
person standing on the down line or the six foot had a 
clear and uninterrupted view up and down the line 
for several hundred yards. The plaintiff stated that 
before crossing he looked to the right along the down 
line, but he admitted that he did not look to the left 
along the up line, and that ifhe had looked he must 
have seen the train coming. The engine-driver did 
not whistle. There was a servant of the company em- 
ployed as a gate-keeper at the crossing, standing near 
the crossing, but he gave no warning to the plaintiff 
that a train was coming. The plaintiff having brought 
an action against the company to recover compensa- 
tion for his injuries, was nonsuited on the above facts 
being proved at the trial. Held, by Lord Coleridge, C. 
J., and Denman, J. (Manisty, J., not assenting), that 
the nonsuit was right, on the ground that the undis- 
puted facts of the case showed that there was no negli- 
gence on the part of the defendants, and that the 
plaintiff's own want of caution was the sole cause of 
the accident. Q. B. Div., June 22, 1883. Davey v. Lon- 
don and South Western Railway Co. Opinions by 
Lord Coleridge, C. J., and Denman, J. (L. R., 11Q. B. 
Div. 213.) 


UsAGE—LOCAL AS TO TENANT’S RIGHT TO FLINTS ON 
LEASED LAND.—A farm was let under a written agree- 
ment reserving to the landlord “all mines aud min- 
erals, sand, quarries of stone, brick, earth and gravel 
pits.’’ A local custom (which, it was suggested, had 
grown up within the last thirty or forty years) allowed 
tenants of such farms, let witha similar reservation, 
to take away the flints that were turned up in the 
ordinary course of good husbandry and to sell them 
for their own benefit. If the flints were not turned up 
and removed such farms could not be properly culti- 
vated. Held, aflirming the decision of the Court of 
Appeal, that the custom was reasonable and valid; 
and when read into the written agreement was not in- 
consistent with the reservation, even assuming (but 
without deciding) that the reservation of ‘‘ mines and 
minerals” included such flints. House of Lords, 
June 15, 1883. Tucker v. Linger. Opinions by Lords 
O’ Hagen, Blackburn and Fitzgerald. (L. R., 8 App. 
Cas. 508.) 

—__._____ 


CRIMINAL LAW. 


FALSE PRETENSE—REPRESENTATION AS TO DRAFT— 
VARIANCE.—The defendant was charged in the indict- 
ment with having falsely pretended that a certain 
draft was a good and valuable draft, and that he had 
funds in the National Bank of Wooster, Ohio, to pay 
it. The evidence was that he said that there was 
money in the hands of his partner, E., who lived in 
Wooster, Ohio, to pay the draft, and that it was agood 
draft. Held, that there was a fatal variance. On the 
trial of an indictment for obtaining money or chattels 
by false pretenses, a variance between the indictment 
and the evidence in respect to the pretense used is 
fatal. The specific pretense charged in the indictment 
must be proved to have been made. Itis not suffi- 
cient to prove some other pretense, no matter how 
false it may be, or how nearly resembling in its general 
character the one laid in the indictment. Thus where 
the indictment charged that the defendant pretended 
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that he had paid asum of money into the Bank of 
England, and the evidence showed that he had said 
generally that the money had been paid into the 
Bank of England, it was held to be a fatal variance. 
Rex v. Preston, 1 Campb. 494. So when the averment 
in the indictment was that the defendant represented 
that a firm of which he was a member did not owe 
more than three hundred dollars, and the evidence 
was that he represented that the firm did not owe 
more than four hundred dollars, it was held that the 
defendant could not be convicted. Commonwealth 
v. Davidson, 1 Cush. 33. An absolute negative of the 
specific pretense set out in the indictment must ap- 
pear in the proof, just as in an assignment of perjury. 
2M. & 8.379. And the reason of this strictness is 
very apparent, for even a slight change in the descrip- 
tion of the false pretense with which the defendant is 
charged may put him at a great disadvantage in prov- 
ing the truth of his representations; and having come 
prepared to meet one charge, he ought not, without 
notice, to be confronted with another. To say thata 
draft is good in the sense that it will be paid is not, 
without more, indictable. Otherwise, every customer 
who overdraws his account with his banker would be 
indictable. This is totally different from the case of 
Rex v. Jackson, 3 Campb. 370, and Rex v. Falker, 7 C. 
& P. 825, in which it was held that obtaining goods by 
giving acheck upon a banker with whom the party 
kept noaccount was held indictable as a false pre- 
tense. Philadelphia Quarter Sessions, May 19, 1883. 
Commonwealth of Pennsylvania v. Garver. Opinion by 
Thayer, P. J. 


RAPE—CHILD UNDER TEN YEARS OLD.—Upon trial 
of an indictment for abuse and carnal knowledge of a 
female child under the age of ten years, it is not error 
to refuse to charge the jury that in order to convict 
under a count for indecent assault, the evidence must 
satisfy the jury that the accused committed the 
alleged indecent act against the will of the child. 
There may be submission by achild of tender years 
without legal consent. New Jersey Supreme Court, 
February Term, 1883. Cliver v. State of New Jersey. 
Opinion by Parker, J. (16 Vroom, 46.) 


SEDUCTION—EVIDENCE—GOOD REPUTE MUST BE AF- 
FIRMATIVELY PROVED.—-A statute of Pennsylvania, 
under which defendant was indicted,declares ‘‘that the 
seduction of any female of good repute, under twenty- 
one years of age, with illicit connection under promise 
of marriage,” shall be a misdemeanor. Held, that the 
“good repute’’ of the female alleged to have been 
seduced is thus made aun essential ingredient of the 
offense, and hence it was not only necessary that it 
should be specifically averred in the indictment, but 
it was incumbent on the Commonwealth to prove the 
fact affirmatively by such evidence as will justify the 
submission of that question to thejury. The ordinary 
presumption of her good reputation for chastity, 
without more, was insufficient for that purpose. 
Every person accused of crime is eutitled to the benefit 
of the legal presumption in favor of innocence, which 
in doubtful cases is always sufficient to turn the scale 
in his favor. Hence the rule of evidence in criminal 
cases is, that the guilt of the accused must be fully 
proved. Neither the mere preponderance of evidence, 
nor any weight of preponderant evidence, is sufficient 
for the purpose unless it generate full belief of the 
fact to the exclusion of all reasonable doubt. Penn- 
sylvania Supreme Court, Nov. 20, 1882. Oliver v. 
Commonwealth of Pennsylvania. Opinion . by Ster- 
rett, J. 

VENUE—UNLAWFUL SALE OF LIQUOR.—A partner of 
awholesale and retail licensed dealer in spirituous 
liquors in Wood county visits Taylor county and there 
solicits orders for whisky on his firm. The whisky to 





fill these orders is shipped in jugs by the Baltimore 
and Ohio railroad, being delivered by the firm to an 
express agent in Wood county for transportation to 
the purchasers in Taylor county. They receive the 
whisky in Taylor county, and pay the express charges, 
and subsequently on a visit to said county of Taylor, 
this partner collects in Taylor county of these parties 
the price which had been agreed upon for this whisky. 
Held, that this partner cannot be indicted in Taylor 
county for selling spirituous liquors without license, 
as on this state of facts the sales were made in Wood 
county where the jugs of whisky were delivered to the 
express agent. Until then, there was only an execu- 
tory contract for the sale of the whisky, and the sale 
became complete and transferred the property in the 
whisky to the purchasers when it was delivered to the 
express agent for transportation, and not when it was 
received of the express agent by the purchasers. West 
Virginia Supreme Court of Appeals, July 7, 1883. 
State of West Virgina v. Hughes. Opinion by Taylor, 
J. (21 W. Va.) 


INSURANCE LAW. 


FIRE POLICY—FORFEITURE BY NON-PAYMENT OF 
ASSESSMENT—MUTUAL COMPANY—WAIVER. — A condi- 
tion annexed to a policy of insurance in a mutual com- 
pany provided, that upon the insured failing to pay an 
assessment ordered by the directors within a specified 
time, his rights asa member of the company should 
be forfeited and the policy should be void. It was 
also therein provided thatin such case the company 
might sue for and recover the premium note, and if 
the whole amount thereof was received the policy 
should stand renewed and remain in force for the 
term limited therein. A by-law gave power to the 
directors, at their discretion, to reinstate a policy, 
lapsed by reason of failure to pay an assessmeut, by 
receiving, within a limited time, but before actual loss, 
the assessment with a penalty. An insured, whose 
policy lapsed by reason of failure to pay an assessment, 
claimed a waiver, on the ground that the company had 
subsequently demanded the assessment and offered to 
receive it. The offer contained no express proposal to 
reinstate the policy. Held, that if such proposal could 
be inferred, it was dependent on payment, and no pay- 
ment having been made before loss, the evidence did 
not tend to establish a waiver, and a direction to the 
jury to find for the defendant thereon was not errone- 
ous. New Jersey Court of Errors, March Term, 1883. 
Ware vy. Millville Fire Jnsurance Co. Opinion by 
Magie, J. (16 Vroom, 177.) 


FIRE POLICY — ESTOPPEL — OBJECTION TO PROOFS OF 
LOSS — CONSTRUCTION OF POLICY AS TO ARTICLES IN- 
SURED — INFLAMMABLE FLUID— MISSTATEMENT TO 
AVOID MUST BE MATERIAL.—(1} lt is well settled, that if 
a party insured calls upon the insurer to pay his loss, 
and the latter makes no specific objection to the form 
or sufficiency of such proofs of loss as are offered, or 
to the entire neglect to furnish such proofs, in season 
for the claimant tu repair his error, but declines to pay 
the claim upon other grounds, he will be estopped 
from setting up defects in the proof of lossasa defense 
to the claim, being presumed to have waived them; or 
the most that the insurer can claim is, that the ques- 
tion of waiver may go to the jury. Goodwin v. Massa- 
chusetts, etc., Ins. Co., 73 N. Y. 480; Prentice v. 
Knickerbocker Life Ins. Co., 77 id. 483; Brink v. Han- 
over Fire Ins. Co., 80 id. 108; tna Ins. Co. v. Tyler, 
16 Wend. 385; McMaster v. Westchester Ins. Co., 25 
id. 379; 6 Cush. 440; Kernochan v. Bowery Ins. Co., 
17 N. Y. 428; Child v. Sun Mut. Ins. Co., 3 Sandf. 42; 
Graham v. Firemen’s Ins. Uo., 21 Alb. L. J. 98; Insur- 
ance Co. v. Stauffer, 9 Casey, 397; Insurance Co. v. 
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Sennett, 41 Penn. St. 161; Coursin v. Insurance Co., 
46 id. 823; Buckley v. Garrett, 47 id. 204; Insurance 
Co. vy. Taylor, 23 P. F. Smith, 343; Insurance Co. v. 
Todd, 2 Norris, 272; Crawford, etc., Ins. Co. v. Coch- 
ran, [Pa.], 7 Rep. 758; Harriman v. Queen Ins. Co., 
49 Wis. 71; Enterprise Ins. Co. v. Parisot, 35 Ohio St. 
35; Home Ins. Co. v. Baltimore Warehouse Co. [U. 8. 
Sup.], 16 Am. L. Reg. (N. 8.) 162; Norwich, etc., Trans, 
Co. v. Western Mass. Ins. Co., 6 Blatchf. 241. (2) Poli- 
cies are construed liberally in respect to the insured, 
strictly in respect to the company; thus, where the 
subject of insurance was only ‘“‘ goods and groceries,” 
and there was a clause in the policy, that the keeping 
of gunpowder for sale, or on storage ‘‘upon or in the 
premises insured,’’ the court held that the meaning of 
the word ‘“ premises,’’ as used in the policy was “‘ lands 
and tenements;”’ that it did not include ‘‘ goods and 
groceries;’’ and therefore if gunpowder had been 
kept on ‘** premises ’’ not insured, it would not vitiate 
the policy. Says Colt, J.,in Turner v. Meriden Fire 
Ins. Co., 22 Am. Law Reg. (N. 8S.) 275: ‘* We believe 
the general rule, that conditions in insurance poli- 
cies inserted for the benefit of the company should be 
strictly construed against it, to be a sound one;” and 
Hughes, J., in American Basket Co. v. Farmville Ins. 
Co., 8 Rep. 744, says policies of insurance differ some- 
what from other contracts in respect to the rules of 
construction to be applied tothem. ‘‘They are uni- 
partite. They are in the form of receipts from the in- 
surers to the insured, embodying covenants to com- 
pensate for losses described. They are signed by the 
insurer only. In general the insured never sees the 
policy until after he contracts and pays his premium, 
and then he most frequently receives it from a dis- 
tance, when it is too late for him to obtain explana- 
tions or modifications of the policy sent him. The 
policy, too, is generally filled with conditions inserted 
by persons skilled in the learning of the insurance law, 
and acting in the exclusive interest of the insurance 
company. Outof these circumstances the principle 
has grown up in the courts that these policies must be 
construed liberally in respect to the persons insured, 
and strictly with respect to the insurance company.” 
See also Insurance Co. v. Wilkinson, 13 Wall. 232; 
Willis v. Hanover, etc., Ins. Co., 79 N..C. 285; Franklin 
Fire Ins. Co. v. Updegraff, 43 Penn. St. 350; also the 
remarks of Powers, J.,in Brink v. Merchants’ Ins. Co., 
49 Vt. 442, 457. (3) So, where the same policy con- 
tained this clause: ‘‘no camphene, burning fluid,” 
etc., “‘or any other inflammable liquid,” ‘shall be 
kept for sale in any building hereafter insured in this 
company,”’-and it was claimed that the plaintiff kept 
“gin” and “ turpentine,’ the court held it would not 
take judicial notice that “ gin’’ and ‘‘ turpentine” 
were ‘‘ inflammable liquids;”’ that it was a question 
of fact for the jury; and gave the same construction 
to the word, *‘ building,” as tothe word, “ premises” 
in its effect upon the policy. Indeed it has been ex- 
pressly held by the Supreme Court of Pennsylvania 
that the court will not take judicial notice that ben- 
zine is of like nature with camphene or spirit gas in 
point of inflammability or explosiveness; but that it is 
a question of fact to be found by a jury ‘“‘upon evi- 
dence.” Mears v. Humboldt Ins. Co., 21 Alb. L. J, 
114. (4) If there is nota stipulation in plain and un- 
ambiguous terms in the insurance contract that any 
misrepresentation of fact, no matter how immaterial, 
shall render it void, the rule is that it ’must be some- 
thing material to the risk; thus when the policy in. 
cluded clothing in a store, and the court charged that 
if the insured ‘‘ misstated the quantity or value of any 
of the kinds of these goods,—as the number of over- 
coats or other articles, — either through mistake or 
otherwise, it would not vitiate the policy, provided he 
stated correctly the value of the whole, and all were 





insurable in the same class and at the same rates;”’ it 
was held noerror. If the insured in good faith and 
as accurately and fully as could stated his loss, a mis- 
take in some particulars would not be fraud. Ver- 
mont Supreme Court, October Term, 1882. Mosley v. 
Vermont Mutual Fire Insurance Co. Opinion by 
Royce, C. J. (55 Vt. 142.) 
—__ —_>—___—_—— 


NEW BOOKS AND NEW EDITIONS. 


MALONE’s REAL PROPERTY TRIALS. 

A Treatise on Real Property Trials, Showing the difference 
between the old action of ejectment and the action to re- 
cover real property—embracing the procedure, the prin- 
ciples of law, and the rules of evidence which prevail in 
real property causes, both inlaw and equity—and the na- 
ture and mode of enforcing trusts (either express or by 
implication) with which real property may be charged. 
Including the doctrine of the wife’s separate estate in 
lands, and the rights, incidents and liabilities of the same; 
and her general rights to real estate under recent legisla- 
tion of the several States—the widow’s dower, and a ref- 
erence to the legislative changes on this question—stat- 
utory liens; their effect, nature and incidents. By Wm, 
Henry Malone, Asheville, North Carolina. Washington, 
D. C., W. H. Morrison, 1883. Pp, 814. 

After giving this title page in full, we can hardly be 
expected to find much room for notice of the merits 
of the work. Such a title-page has a tendency to deter 
the profession from going any further. The book has 
considerable merit in that it attempts to treat the sub- 
ject originally and independently, and is not a mere 
hash of authorities. The author frequently draws 
just distinctions, and makes acute criticisms. On the 
whole, we are inclined to think that the title-page is 
the worst feature of the book; but after all, thereisa 
certain lack of method and conciseness, and all things 
considered, we should prefer the recent work of Sedg- 
wick and Wait on the same subject. The proof-read- 
ing in this volume is sometimes abominable. It must, 
for example, be exasperating to Mr. Rorer to be criti- 
cised under the name of “ Roer.”’ 


EpMonps’ SELECT CASEs. 

Reports of Select Cases decided in the Courts of New York, 
not heretofore reported, or reported only partially. By 
John M. Edmonds. New York, 8S. 8. Peloubet & Co., 1883. 
2vols. Pp. 681, 493. 

This is a sort of thing with which we have no 
patience. Judge Edmonds was a learned and useful 
judge in his day, but he has noright to inflict sucha 
collection as this upon our weary profession. The 
volumes are made up of old cases decided by him at 
nisi prius, some of them as recorder; the questions 
generally are trite and unimportant, and the padding 
is inexcusable. Why should our profession be called 
on to buy acircuit decision that ‘‘an innkeeper is not 
liable in trover for goods left in his house by a person 
who is not a guest therein?”’ Or that “the prisoner, in- 
dicted for the murder of his son, was acquitted on 
the ground of insanity, and committed to the State 
lunatic asylum?” Ora newspaper puff of his charge 
in the anti-rent trial of ‘‘Big Thunder?” And thelike. 
We owe a duty to our profession, and not to the pub- 
lishers, in this matter of reviewing books, and we be- 
lieveit to be our duty in all such instances as the 
present to speak our honest convictions plainly. 
Judge Edmonds is capable of giving the profession 
something better than the sweepings of his office, and 
no one would more warmly welcome a book worthy of 
his powers, learning and experience than ourselves. 


WAPLES’ PARLIAMENTARY PRACTICE. 
A Hand-book on Parliamentary Practice. By Rufus Waples. 


Chicago, Callaghan & Co., 1883. 12mo. Pp. vii, 275. 
This is a convenient and admirably arranged manual, 
with an analysis, by question and answer, of each divis- 
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ion. Itseems not only well designed for business, 
but peculiarly fit for the student. 
———_>__— 


COURT OF APPEALS DECISIONS. 


| following decisions were handed down Tues- 
day, October 23, 1883. ; 

Judgment of General Term reversed, and that part 
of the decree of the surrogate appealed from so modi- 
fied as to allow the claimant for the board of the 
testatrix after November 11, 1869, and as modified, 
affirmed, with costs to the appellant in all courts to be 
retained by her out of the assets of the estate. The 
proceedings to be remitted to the surrogate of Liv- 
ingston county—Sarah J. Gilbert, appellant, v. Harriet 
A, Comstock et ano., respoudents. —— Judgment of 
General Term reversed, that of Special Term: affirmed 
with costs—Rector, Church Wardens, etc., of Christ 
Protestant Episcopal church of the city of New York, 
respondents, v. John Marck et ano., impleaded, etc., 
appellants.—Judgment affirmed with costs — George 
Benninghoff, respondent, v. Agricultural J/nsurance 
Company of Watertown, N. Y., appellant. —— Appeal 
dismissed with costs—Jn the Matter of the Application 
of Edward Cooper, Mayor, etc. —— Orders of Special 
and General Terms modified so as to apply only to the 
portion of the assessment remaining unpaid at the 
time of the commencement of the proceedings, and as 
thus modified, affirmed without costs to either party— 
Jn the Matter of the Petition of Henry Hughes, to vacate, 
etc.——Orders of Special and General Terms reversed 
with costs—Alonzo Bradner, respondent, v. Lester B. 
Faulkner, appellant. ——Judgment affirmed with costs 
—Margaret T. Watson, respondent, v. Forty-second and 
Grand Street Ferry &. 2. Co., appellant.——Judgment 
affirmed with costs— Mary McGlyn, respondent, 
v. Brooklyn City and Newtown R. R. Co., appellant. —— 
Judgment affirmed with costs—Sutherland D. Tenny, 
respondent, v. Mary A. Berger, appellant. —Judg- 
ment reversed, new trial granted, costs to abide the 
event— William B. Canfield et al., appellants, v. Balti- 
more & Ohio Railroad Company, respondent.—Judg- 
ments modified by directing payment of the several 
liens in the order of priority fixed by the judgment, 
to the extent of $1,300 and interest thereon from May 
1, 1879, to the time of the sale after deducting Ryan’s 
lien, and the sum of $390, the amount of the order to 
Richardson, Boynton & Co., and as modified, affirmed 
without costs to either party—Lawrence Kenny, re- 
spondent, v. Louis J. Apgar et al., appellants. ——Order 
of General Term affirmed and judgment absolute 
ordered against the plaintiffs with costs—Jacob Car- 
penter, appellant, v. Manhattan Life Jnsurance Com- 
pany, respondent. 


NOTES. 


The American Law Review for September-October, 


contains the following leading articles: The Future 
of our Profession, by John M. Shirley; the Common 
Law and Statutory Right of Woman to office, by 
Martha Strickland; the Supreme Court and State Re- 
pudiation, by John Norton Pomeroy; Former Jeo- 
pardy, by Charles E. Batchelder. The editorial 
“Notes” alone would be worth the price of the year's 
subscription. After quoting Mr. Henry Day’s explana- 
tion of the Spanish system of jurisprudence in ‘From 
the Pyrenees tothe Pillars of Hercules,” the editor 
remarks: ‘The editor of the Albany Law JouRNAL, 
referring to the above, wisely prefers ‘a country 
where the people can have a jury if they want one, 
and where newspaper reporters are not threatened 
with a court specially devoted totheir muzzling.’ We 
may add that we prefera country where the people 
can havea jury if they want one, and where their 


rights are not subjected to the arbitrament of single 
judges who are liable to be bullied and muzzled by 
the newspapers, as juries are not. There is no tyranny 
more gross or more pernicious in its effects upon the 
performance of official duties than that exercised by 
unscrupulous journals upon weak officials.’-——Lower- 
ing the divorce record. A divorce suit was brought 
recently in the Shasta Court, the complaint made out, 
service acknowledged, and decree of divorce entered 
up, all within a space of two hours. Beats Chicago.— 
Pacific Coast Law Journal. 


How RoBert AND STEPHEN WERE TRANSLATED, 
One night on my pillow as restless I lay 
Worn out by the toil of the preceding day, 
(For earning one’s bread by the sweat of his face, 
Among honest folk is not deemed a disgrace), 
I saw a strange vision which amply repaid 
The niggard requital the drowsy god made. 
I saw, or imagined—whichever you choose— 
(For I sometimes enlist an equivocal muse 
Who plays me such pranks with her metre and diction, 
’Tis hard to distinguish the truth from the fiction,) 
Let us say then I saw— as it seemed very plain 
’Twas an optical view, and not born of the brain— 
Plague take it! I say then I actually saw 
An innocent victim of misguided law 
Pass through the thronged court-room amid great ap- 
plause 
Whom twelve honest men had released from its jaws. 


’Twas honest Steve Dorsey ; and as he rushed out, 

His friends and his claqueurs redoubled the shout ; 
For Justice had triumphed, and Worth crushed awhile 
’Neath the heel of Oppression, arose with a smile. 

But that which surprised me above all the rest, 

aAnd tickled my heart as a capital jest, 

Was to hear—and I heard it, I pledge you my word— 
Blasphemous Bob Ingersoll swear by our Lord! 

The infidel swore—(he had recently penned . 
Those eloquent “ thoughts” o’er the grave of a friend, 
Wherein he had proved to the wondering throng 

That the deist is right and his Saviour is wrong)— 
That if ever blind Justice held even her scales, 
Where evil is baulked and the righteous prevails, 
"Twas in this cursed case whence his client arose 
With no smell of fire on his purified clothes. 


Yes, he swore by the God whom he always denied, 

In a swaggering way, and as often defied, 

That when Stephen shall take a ‘‘star route ’’ to theskies, 
(If one travel thence when mortality dies), 

He would stand by his tomb, and explaining the cause 
Of the body’s decadence through natural laws, 

Would insist, if there be in the regions above 

A Heaven to reward and a Saviour to love, 

Dear Steve was as worthy to stand by His side 

As the two between whom he had been crucified ; 

But if justice above equalled justice below 

(He doubted indeed, but he hoped it were so) 

His client should mount as Elijah—not die 

Like old Ananias, struck down for a‘lie. 


The scene was so vivid, I thought to inquire 

What time they expected the chariot of fire; 

But ere I could fashion the thought into speech 

Arose on the night air a terrible screech, 

And I saw a grim figure emerge from the street 

With barbed tail resplendent and great cloven feet, 
Who seized the bald orator by his stout waist, 

Coiled his tail round his client, and sunk down in haste ; 
And as the earth closed o’er the spot they just trod, 
Bob rolled his strained eyeballs and murmured, ‘‘My Gop!” 
But whether he meant that he now recognized 

His own loving god, or was madly surprised 

At an illegal seizure, and meant to swear out 

A habeas corpus, is buried in doubt. 

As for Stephen, he d to abandon all hope, 


v 


Yet gasped, as he went down, a proffer of “‘ soap.” 





I perhaps should inform you I saw nothing more 
Save a gray streak of daylight glint over the floor. 
—F. J. Parmenter in Troy Press. 
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CURRENT TOPICS. 





HAT shall we do when doctors disagree ? Mr. 
Charles Francis Adams, Jr., thinks that too 
much attention is paid to the Greek and Latin classes 
in our schools and colleges, and Lord Coleridge, if 
rightly reported, attributes his own success to them. 
He is reported as having suid to the students at Yale: 
‘‘T have done many foolish things in my past life, 
but I do owe to the hours spent most wisely among 
the classics the position I now occupy. I have made 
it a religion, as far as I could, never to let a day 
pass without spending some time of it upon my 
Latin and Greek, and I heartily believe that my 
success was materially aided by those classics which 
have been the study of my life. One of the greatest 
orators in my country confessed that he had but a 
smattering of the classics, and he deplored this loss 
honestly and endeavored to compensate his loss by 
a careful study of the best and finest English classic 
authors, So it is, in my judgment, that men who 
are equal in all respects save in this knowledge of 
the classics will find that those who have pursued 
the classics are those that surpass them.” Our own 
opinion inclines toward Mr. Adams’ view. We 
would not exclude Greek and Latin, but we 
believe that disproportionate time is expended on 
them. In this country a man of ability may become 
a leading lawyer even without a university course. 
It may be that under the social conditions of England 
aman cannot do so. In this country the public do 
not choose advocates or judges on account of their 
literature. At the same time we would not under- 
value the classics. As between a classical, a mathe- 
matical, a philosophical, and a scientific course of 
training as a preparation for the bar, we should give 
the preference to the classical, for we think it gives 
the student’s mind the most useful direction and 
taste. Every man would be the more truly wise 
and happy, we believe, for the capacity and inclina- 
tion to read the great classical authors in their 
original tongues. Such men in our own time as 
Derby, Gladstone and Bulwer have found great 
solace in them. He who can take his Horace out 
of his pocket and read him without a lexicon carries 
a vacation and recreation with him. But how few 
university men there are who can or will do this! 
The classics in the schools have been poured into them 
until they have become distasteful if not hateful. 
Hear Byron on this point: 


“ not in vain 
May he who will, his recollections rake 
And quote in classic raptures; and awake 
The hills with Latian echoes; I abhorr’d 
Too much, to conquer for the poet's sake, 
The drilled dull lesson, forced down word by word 
In my repugnant youth, with pleasure to record 


Aught that recalls the daily drug which turn’d 
My sickening memory; and though Time hath taught 


Vor. 28— No. 18. 





My mind to meditate what then it learn’d, 

Yet under the fix’d inveteracy wrought 

By the impatience of my early thought, 

That with the freshness wearing out before 

My mind could relish what it might have sought, 
If free to choose, I cannot now restore 

Its health; but what it then detested, still abhor. 


Then farewell, Horace, whom I hated so, 

Not for thy faults, but mine; it is a curse 

To understand, not feel, thy lyric flow, 

To comprehend, but never love thy verse, 
Although no deeper moralist rehearse 

Our little life, nor bard prescribe his test, 

Nor livelier satirist the conscience pierce, 
Awakening without wounding the touch'd heart, 

Yet fare thee well — upon Soractes’ ridge we part.” 

The lawyers, who like Choate, read the classics 
daily, are exceptionalin this country, and we do not 
think it was this habit that put Choate at the head 
of American advocates. We will not yield in love 
for the Greek and Latin authors to Lord Coleridge, 
and yet it is quite possible to enjoy and understand 
them thoroughly through translations, and if his 
lordship had lived in this country he would have 
risen to the head of his profession without his 
classical culture. (We may remark, by the way, 
that the best translation of Homer was made by 
Bryant, who was not much of a Greek scholar, but 
who as a poetic translator far excelled Derby, who 
was a much better scholar.) Every lawyer would do 
wellto know Greek and Latin to a moderate degree ; 
it is disgraceful for a judge to be so slovenly in his 
Latin as Lord Kenyon was; and yet we do not 
believe it essential to professional success that he 
should be able, like Lord Coleridge, infallibly to 
detect a false quantity or quote the authors from 
memory. 


In commenting on some recent suggestions for 
modification of the divorce law we expressed our 
opposition to the policy of public trials in divorce 
cases. This opinion has been confirmed by a public 
trial in this city during the past week in an action 
for divorce on the ground of adultery. The court 
directed the door-keeper to be discreet in admitting 
spectators — to admit no boys and the like; but the 
court-room was jammed full by a vulgar and 
salacious crowd. Many of the witnesses were strum- 
pets, and some of them testified to the defendant’s 
guilty conduct with themselves. There was neces- 
sarily a great deal of plain talk on the part of 
counsel. On the whole it was a very unsavory 
proceeding, and as the parties were persons of social 
prominence it attracted a great deal of notice at 
home and abroad, and was deemed worthy of a re- 
port in the associated press dispatches. It is note- 
worthy that the verdict was for the defendant. The 
influence of such a trial must be extremely bad, and 
we are sure that in cases of default, at least, trials 


| should be conducted as now in private, and the 


records should be sedulously kept away from 
promiscuous reading and public reach. 


In the judicial interpretation of the word “person,” 
as it concerns women, there is a good deal of seeming 
inconsistency, which the strong-minded women 
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naturally jeer and rail at. They say, and with 
truth, that if a woman is to be taxed, imprisoned 
or hanged she is a ‘‘ person,” butif she wants to be 
a lawyer or hold office or vote she is not a “ person,” 
within the view of the courts. The attorney- 
general of Massachusetts has lately expressed the 
opinion that a woman is not a ‘‘ person” within a 
certain statute. The New York Daily Register says 
of this, that ‘‘women being impersonal must of 
course fall into the general category of things, and 
in that, into the division of things incorporeal. She 
must therefore be an incorporeal hereditament or 
something in that nature. If there are those who 
object to this conclusion they must accept the 
alternative that she is only an abstraction. an illusion, 
a fiction of the imagination, with which the law 
cannot deal.” It may be right — we do not say it 
is — todeny women the privileges which most of 
them do not want and would not accept, but it is 
due to the vaunted consistency of our laws that 
she should not be shut oat of one place on a ticket 
which admits her to another place just like it. We 
should label her uniformly. 


We are reminded that Judge Edmonds is dead, 
and a correspondent crows lustily over us because 
our reviewer of Edmonds’ Select Cases treats the 
book as if the author were still living. We frankly 
confess that we had forgotten the judge’s demise, 
but we do not know that impairs our capability of 
‘* sitting in judgment’ on the book, as our cor- 
respondent intimates. Criticism is not dependent 
on knowledge of the current necrology. In fact 
we are rather glad that we had _ forgotten 
the incident of the author’s death, for it 
shows at least that we did not suppose that we 
were violating the much abused maxim, de mortuis 
nil nisi bonum. We are however saddened by learning 
from the ‘‘ advertisement” that the work is issued 
as the author had planned it. 


The ninety-second volume of New York Reports 
isin type and nearly ready. It contains cases decided 
as recently as last June. This we believe is the 
promptest reporting in this country, and considering 
the number and importance of the decisions it 
reflects great credit on Mr. Sickels, the reporter. 





NOTES OF CASES. 


N Haney v. Commonwealth, Kentucky Court of 
Appeals, June, 1883, 4 Ky. L. Rep. & J. 203, 

it was held that the general rule is, that declarations 
of the deceased are admissible only when they relate 
to facts and not to mere matters of opinion; but to 
this rule there is an exception, and declarations of 
the mere opinion of deceased are admissible where 
they are favorable to the accused and explain the 
conduct or motives of deceased. The court said: 
‘*In the case of Rex v. Scaife, 1 M. & Rob. 551, 
Coleridge, J., received as evidence the following 





dying declaration, viz.: ‘I don’t think he would 
have struck me if I had not provoked him,’ obsery- 
ing, when he admitted it, that it might have an 
influence on the amountof punishment. This decla- 
ration was clearly the opinion of the declarant, 
It was held, in the case of Wrae v. State, 20 Ohio 
St. 460, that a declaration that the wound inflicted 
upon the declarant was done without any provoca- 
tion on his part, was competent, because it related 
to fact and not opinion. The cases of U. S, y, 
Taylor, 4 Cr. C. C. 338, and Moore v. State, 12 Ala, 
764, support the doctrine of Rex v. Scaife, above, 
Upon consideration of the authorities and the 
reasons for the general rule, which in the first in- 
stance is based on necessity, we conclude that 
where the declaration is offered agaiust the accused 
to convict him, it should be confined to facts, and 
not allowed to extend to mere matter of opinion, 
but in a case like the present, where the declaration 
is offered by the accused, it should be admitted 
from necessity, and because of that tender regard 
which the law pays to life and liberty, and for the 
reason that the deceased is so likely to be telling the 
truth, when he solemnly, in the hour and article of 
death, declares himself to have been alone blamable, 
and hisslayer excusable. Such declarations are not 
merely opinion, they were uttered by a participant 
whose opportunity for knowing whether he was to 
blame was greater than that of any one else, and 
explain the intent and motive with which he was 
actuated in the part he played, and exhibit those 
internal facts, constituted of feeling, motive and judg- 
ment, which will greatly assist the jury in understand- 
ing the true nature and objects of his acts as proven 
by other witnesses. To the general rule excluding 
matters of opinion or belief, an exception should 
be made allowing the declarations of the deceased 
in behalf of the accused, where they will explain 
the acts and conduct of the deceased, or show his 
feelings or motives, intent or belief, when they are 
essential to qualify or aggravate his conduct. These 
are facts which, were he living, he could be com- 
pelled to testify to as a witness, and while they are 
generally treated, because of the mode of expression 
used, as utterances of opinion or belief, they are 
essential and original facts which go far to illus- 
trate the motives and give meaning to the acts of 
the declarant who speaks, in such instances, of his 
own acts, whose scope and effect he understands, 
and not those of the accused alone.” See, contra, 
Moeck v. People, 100 Ill. 242; 8. C., 39 Am. Rep. 38. 


Another turn-table case is JZouston, etc., R. Co. v. 
Simpson, Texas Supreme Court, June 29, 1883, 2 
Tex. L. Rev. 167, where a child ten years old re- 
covered for an injury sustained while playing on 
the defendant's turn-table. The court said: ‘‘It 
appears that the turn-table was uninclosed, and 
near a pond to which boys were accustomed to go 
for the purpose of fishing. The entry upon such a 
place was not a trespass ina child which would 
deprive it of its right to recover for an injury 
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resulting from the attempted use of a dangerous 
machine to which children would be attracted for 
sport or pastime, for it is the duty of every person 
to use due care to prevent injuries to such persons, 
even from dangerous machinery upon the premises 
of the owner, if its character be such as to attract 
children to it for amusement. The evidence is con- 
flicting as to whether or not an employee of the 
defendant warned the plaintiff and other boys, who 
were moving the turn-table after the locomotive 
passed from it, that it was dangerous, but it does 
appear that the employee knew that they were 
playing with the turn-table, and that he took no 
steps to fasten it that they could not use it. The 
turn-table had no fastenings whatever, and though 
almost constantly in use, there were times when it 
was not in use, and besides it appears that the boys 
were accustomed to use it at times when employees 
of the company were present. The plaintiff himself, 
it seems, had played upon the turn-table on former 
occasions. Under such state of facts it was for the 
jury to determine whether the plaintiff used such 
care as is required of one of his age.” See also Nagle 
v. Mo. Pac. Ry. Co., 75 Mo. 658; 8. C., 42 Am. 
Rep. 418. 


We find a curious holding in Mfc Corkle v. Chicago, 
Rock Island & Pacific Ry. Co., lowa Supreme Court, 16 
N. W. R. 714, where the plaintiff, a drover in charge 
of cattle on defendant’s train, had got off at a station 
to look at his cattie, and in trying to get on the 
train after it started, fell and was injured. The 
court held that he was guilty of contributory negli- 
gence, and laid great stress on the fact that he had 
his lantern and “ prod pole” in one hand at the time. 
It seems then that the line between negligence as a 
question of fact and as a question of law is drawn 
in Iowa at ‘prod poles.” 


In People v. Bemis, Michigan Supreme Court, 16 
N. W. R. 794, a woman was prosecuted for killing 
her son-in-law with strychnine, and it was the theory 
of the prosecution that the victim’s wife was acces- 
sory to the crime. Je/d, that it was not error to 
admit evidence that on the night after his death the 
two women slept together, and were heard whisper- 
ing along time after retiring. Now if the judge 
had been as well acquainted as ourselves with 
feminine habits he would have charged that the 
women were probably consulting as to how the 
corpse should be ‘‘laid out,” or about their own 
** mourning.” 


The law as to the duty of persons m charge of a 
launch is laid down in Steamship Bentwick Co., Lim., 
v. Potter, Eng. Prob. Div., 49 L. T. Rep. (N. 8.) 
185. Brett, J., said: ‘‘ This case does not tomy mind 
present much difficulty, and the Elder Brethren 
take the same view as myself. Now the first ques- 


tion is, what is the duty of those in charge of a 
launch in the river Mersey? and this has been laid 
down in the case of The Andalusian (ubi sup.). It 





seems to me that I am bound by that case. I may 
say I entertain a view quite in accordance with the 
law as laid down there, and I have no hesitation in 
stating that that is the law. It is given in these 
words: ‘ The law throws upon those who launch a 
vessel the obligation of doing so with the utmost 
precaution, and giving such a notice as isreasonable 
and sufficient to prevent any injury happening from 
the launch; and moreover the burden of showing 
that every reasonable precaution has been taken, 
and every reasonable notice given, lies upon her 
and those managing the launch.’ Mr. Myburgh 
said that this comes to a question of reasonable 
precautions, as no one is bound to do more than 
take reasonable precautions, but this is really no 
more than a change of terms. For what is a 
reasonable precaution in launching a vessel is in 
fact the utmost precautions under the circumstances, 
So, when you set a vessel going, without engines or 
helm, and with only a tug to manage her, off the 
ways at the speed of seven knots an hour across the 
fairway of the river Mersey, the utmost precautions 
are certainly only reasonable. What then are the 
usual precautions? Now I venture to say that a 
usual precaution is to have one tug decorated with 
a show of flags. This is well known, certainly to 
all seamen, usually to mean that a launch is taking 
place. Why this precaution should not have been 
taken in this instance, I am at a loss to conceive. I 
am of opinion that they should be taken in all cases 
of a launch in the Mersey. The defendants chose 
to trust to something else. Properly enough, no 
doubt, there were two tugs in attendance, one at 
the yard, and one out in the middle of the Mersey. 
Now, as to the decoration of the tugs. When I 
refer to the evidence of Mr. Potter, one of the 
defendants, I find he himself says that he thinks it 
is the custom to have more flags than one to show 
that the tugs are not engaged in the ordinary way, 
and that something unusual is going to happen; and 
if that precaution had been taken it is clear the 
collision would not have taken place. In The 
Andalusian it was held that it was the duty of one 
or other of the tugs to give warning to approaching 
vessels,” 
scecnsneneleamieciee 
DEVISE FOR LIFE WITIT POWER OF 
DISPOSAL. 





N Henderson v. Blackburn, 104 Ill. 227, a testator 
devised his whole estate to his wife, ‘‘ to have 

and to hold or to dispose of so much of the same as 
she may need or wish to use during her life-time,” 
and provided that ‘‘ after her death if there was any 
thing left,” it should be divided in a specified way. 
Held, that the widow's power of disposal was abso- 
lute and not limited to her life estate, but could only 
be exercised in case and to the extent of her need. 
The court said: ‘It appears to be the quite well- 
settled doctrine that where a power of disposal 
accompanies a bequest or devise of a life estate, the 
power of disposal is only co-extensive with the 
estate which the devisee takes under the will, and 
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means such disposal as a tenant for life could make, 
unless there are other words clearly indicating that 
a larger power was intended. Bradley v. Westcott, 
18 Ves. 445; Smith v. Bell, 6 Pet. 68; Boyd v. 
Strahan, 36 Ll. 355; Siegwald v. Siegwald, 37 id. 430; 
Mutherry v. Mulberry, 50 id. 67; Brant v. Virginia 
Coal and Iron Co., 93 U. S. 826; Giles v. Little, 104 
id. 291. This doctrine is relied upon in favor of the 
appellant, it being insisted that it was a life estate 
which was here devised to the widow, and that the 
power of disposal which was given to her was such 
disposal only as a tenant for life could make. There 
was not here a devise of an estate for life in express 
terms, but the devise was, ‘to have and to hold, or 
to dispose of so much of the same as she may need 
or wish to use during her life-time.’ The power 
being given to dispose of so much of the property 
as she might need or wish to use during her life- 
time, we cannot doubt that had the widow needed 
all this property for her support during her life- 
time, she might have disposed of the whole of it for 
such purpose, the power to do so being given in 
express terms. The form of the power of disposal 
given in this case being ‘of so much of the property 
as the widow might need or wish to use during her 
life-time,’ includes the idea that it was only a life 
interest which she might dispose of, and plainly 
intends the power of disposition of the whole 
interest in the property for the purpose named. 

‘*The words in the third clause of the will, ‘and 
after her death, if there is any thing left,’ imply a 
power of disposition by the widow of the whole 
property devised. There are cases which hold, 
where by will there is given a life estate in real and 
personal property, and there is a devise over in 
somewhat similar phrase as the above, as in Siegwald 
v. Siegwald, ‘ what may be left,’ in Green v. Hewitt, 
97 Ill. 118, and Giles v. Little, above, * or whatever 
remains,’ that those words are to be limited to the 
personal estate, and do not apply to the real estate ; 
or as in Blanchard v. Blanchard, 1 Allen, 223, that 
the words meant the property left after the life estate 
had terminated. But the words here used, ‘if there 
is any thing left,’ do not admit of such construction. 
These words imply that there might not be any 
thing whatever left of either real or personal prop- 
erty, they expressing a doubt whether there would 
be any thing left after the death of the widow, 
showing that it was then in the contemplation of 
the testator that the widow might dispose of the 
entire interest in the real property, leaving nothing, 
and thus that he intended she should have such 
power of disposition.” 

‘*We find in the will under consideration the 
words which we have adverted to, clearly indicating 
that a larger power of disposal was intended to be 
given by the will than that of alife estate, a power 
of disposal of the fee, and hence that the case does 
not come within the doctrine relied upon limiting 
the right of disposition to the life estate, where 
there is a power of disposal accompanying a devise 
of a life estate. 

*¢ But although we find that by this will there was 











given to the widow the power of disposition in fee 
of the real estate devised, yet it was not an absolute 
power of disposal which was given, it was a power 
only ‘to dispose of so much of the same as she may 
need or wish to use during her life-time.’ The 
power of disposition was limited to the need and 
personal use of the widow. For such purpose she 
might dispose of the property, but not for any other 
purpose. Does the deed in question, of the widow 
to William Blackburn, come within the limit of the 
power as a disposition of the property for the 
widow’s own need and personal use, or for another 
and different purpose, and so not authorized by the 
power given by the will? We are inclined to view 
this deed inthe latter light. By the deed itself, 
instead of disposing of the property to mect any 
need or personal use of the widow herself, the 
property is expressly retained for her use and enjoy- 
ment so long as she lives, and it is not until her 
death that the deed is to take effect. The purport 
of the instrument is to dispose of the use and enjoy- 
ment of the property after her death, to be in reality 
for the benefit of the grantee, rather than to meet 
the requirement of any nee@ or use of the grantor, 
Upon its face the deed appears to us to be in 
substantial effect in the nature of a testamentary 
disposition in favor of William Blackburn, the 
grantee. Clearly the widow was not authorized by 
the will to make a devise of the land.” 

In Clarz: v. Middlesworth, 82 Ind. 240, the devise 
was for life, ‘‘ and at her death, if any thing should 
remain,’’ to be divided, etc. Thecourt said: ‘* We 
think it is quite clear that the will of A. B. Clark 
gave to his widow, Mary A. Clark, a life estate in 
said lot, and that it also gave her, by the clearest 
implication, a power to dispose of the same. The 
words, ‘and at her death, should any thing remain,’ 
are senseless and without meaning, unless the 
testator intended that the tenant for life might, 
prior to her death, dispose of the property devised 
to her for life. The words clearly show that he must 
have contemplated this at the time, and therefore 
have intended it. Paine v. Barnes, 100 Mass. 470; 
Andrews v. Bank of Cape Ann, 3 Allen, 313. The 
appellants insist that the above words do not confer 
upon the tenant for life a power to convey, and 
refers us to the case of Blanchard v. Blanchard, 1 
Allen, 223. The words, in the case referred to, 
from which the power to sell and convey was 
attempted to be inferred, were ‘all the property 
* * * that may be left at the death of my wife,’ 
etc. The court held that the words meant the 
property left after the life estate given to the wife 
had terminated. But as by the will personal as well 
as real estate had been given to the wife for life, 
the court was inclined to admit that the words 
might imply a power to dispose of the personal, 
but not of the real estate. No such construction 


can be given to the words, ‘should any thing 
remain,’ found in the will of Aaron B. Clark.” 

In Campbell v. Beaumont, 91 N. Y. 464, the same 
was held of the following: ‘‘I leave to my beloved 
wife, Mary Ann, all my property * * 


* to be 
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enjoyed by her, for her sole use and benefit, and in 
ease of her decease, the same, or such portion as 
may remain thereof, it is my will and desire that the 
same shall be received and enjoyed by her son,” 
ete.; ‘‘ thus vesting,” said the court, ‘‘ the whole in 
the wife — the fee of the real estate, and the use and 
power of disposition of both real and personal estate. 
In what other manner can the words be satisfied ? 
The testator ‘leaves,’ that is, gives to his wife — 
withholds nothing — and then adds, ‘ to be enjoyed 
by her for her sole use and benefit.’ There are no 
words of qualification, and giving to those used 
their exact sense, she is put in the place of the 
testator as totitle, and all rights and privileges 
belonging to it.” 

In Terry v. Wiggins, 47 N. Y. 512, there was a 
devise of the estate to the wife, ‘‘for her own 
personal and independent use and maintenance, 
with full power to sell or otherwise dispose of the 
same, in part or in the whole, if she should require 
it or deem it expedient to do so,” ete. The court 
said: ‘* This conditional power of disposal does 
not operate to enlarge the estate to a fee. The 
power is conferred the better to secure to the 
devisee the benefit of the property for her ‘ personal 
use and maintenance.’ The power of disposal is not 
absolute so as to bring it within the rule making all 
devises with absolute power of disposal in the 
devisee’s gift in fee. The power could only be ex- 
ercised under the will in case the wife should require 
it or deem it expedient; that is, witha view to her 
‘personal use and maintenance,’ the purposes for 
which it was given.” This case is distinguished in 
Campbell v.. Beaumont, supra. 

In Paine v. Barnes, supra, the gift was “for her 
support and benefit during her natural life,” and 
after her death, ‘‘if any thing should remain,” it 
was to go to others. Held, that the widow could 
not mortgage the land unless necessary for her 
benefit and support. 

In Brant v. Virginia Coal and Iron Co., 93 U. 8. 
326, the language under construction was: ‘‘to have 
and to hold during her life and to do withas she 
sees proper before her death.” This was held to 
confer only a life estate. The court said: ‘‘ We are 
of opinion that the position taken by the complain- 
ant is the correct one. The interest conveyed by 
the devise to the widow was only a life estate. The 
language used admits of no other conclusion; and 
the accompanying words, ‘to do with as she sees 
proper before her death,’ only conferred power to 
deal with the property in such manner as she might 
choose, consistently with that estate, and perhaps 
without liability for waste committed. These words, 
used in connection with a conveyance of a leasehold 
estate, would never be understood as conferring a 
power to sell the property so as to pass a greater 
estate. Whatever power of disposal the words 
confer is limited by the estate with which they are 
connected. 


“In the case of Bradley v. Westcott, reported in 





the 13th of Vesey, the testator gave all his personal 
estateto his wife for her sole use for life, to be at 
her full, free and absolute disposal and disposition 
during life; and the court held, that as the testator 
had given in express terms an interest for life, the 
ambiguous words afterward thrown in could not 
extend that interest to the absolute property. ‘I 
must construe,’ said the master of the rolls, ‘the 
subsequent words with reference to the express 
interest for life previously given, that she is to have 
as full, free and absolute disposition as a tenant for 
life can have.” 

“In Smith v. Bell, reported in the 6th of Peters, 
the testator gave all his personal estate, after certain 
payments, to his wife, ‘to and for her own use and 
disposal absolutely,’ with a provision that the 
remainder after her decease should go to his son. 
The court held that the latter clause qualified the 
former and showed that the wife only took a life 
estate, 

‘In construing the language of the devise, Chief 
Justice Marshall, after observing that the operation 
of the words ‘to and for her own use and benefit 
and disposal absolutely,’ annexed to the bequest, - 
standing alone, could not be questioned, said, ‘ but 
suppose the testator had added the words ‘ during 
her natural life,’ these words would have restrained 
those that preceded them, and have limited the use 
and benefit, and the absolute disposal given by the 
prior words, to the use and benefit and toa disposal 
for the life of the wife. The words, then, are 
susceptible of such limitation. It may be imposed 
on them by other words. Even the words ‘ disposal 
absolutely’ may have their character qualified by 
restraining words connected with and explaining 
them, to mean such absolute disposal as a tenant for 
life may make.’ 

‘¢The chief justice then proceeded to show that 
other equivalent words might be used equally 
manifesting the intent of the testator to restrain the 
estate of the wife to her life, and that the words, 
‘devising a remainder to the son,’ were thus 
equivalent. 

“In Boyd v. Strahan, 36 Ill. 355, there was a be- 
quest to the wife of all the personal property of the 
testator not otherwise disposed of, ‘to be at herown 
disposal, and for her own proper use and benefit 
during her natural life’; and the court held that the 
words ‘during her natural life’ so qualified the 
power of disposal, as to make it mean such disposal 
as a tenant for life could make. 

‘¢ Numerous other cases to the same purport might 
be cited, They all show, that where a power of disposal 
accompanies a bequest or devise of a life estate, the 
power is limited to such disposition as a tenant for 
life can make, unless there are other words clearly 
indicating that a larger power was intended.” See 
Burleigh v. Clough, 52 N. H. 267; 8. C., 18 Am. 
Rep. 23; and McKenzie’s Appeal, 41 Conn. 607; S. C. 
19 Am. Rep, 525. 
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THE PRESUMPTION OF IDENTITY. 


Rutel. Identity of name raises a presumption of 
identity of person, where there is similarity of residence 
(a) or trade (b) or where the name is an unusual one (c). 
But aliter where the name is a common one and there are 
several persons known of that name and of the same 
place (a). 

As has been said, it is fair and legal to presume that 
the same name identifies the same person until the 
contrary appears; for names are used for the very pur- 
pose of identifying the individuals to whom they are 
attached(1). 

In Cates v. Loftus(2) two certificates of land, one 
prior in date to the other, had been granted to one 
Isaac Larue,and the court held that they would presume 
that both had been granted to the same person; that 
the Isaac Larue in the second grant was the same per- 
son as in the first. Mills, J., in making this ruling used 
the following apt language: “It has been truly 
observed at the bar that the appellee has not ventured 
to deny that Isaac Larue, to whom the first certificate 
was granted, was the same person who obtained the 
last, and although there might have been more of the 
same name it does not necessarily follow that one of 
these others obtained the first certificate. But we 
have looked into the testimony and we find no proof 
of any but one Isaac Larue in the county, or indeed 
elsewhere, at the date of the certificate, so that we 
must presume that he is the person who obtained the 
first certificate as well as the last, unless we should 
first presume the existence of another, and then that 
he was the person who obtained the first certificate. 
Such a presumption would be wholly unnatural and 
without warrant.’’ Again, in the Michigan case of 
Goodell v. Hibbard(3) it was said by Graves, C. J.: 
‘* The deed from Frauk A. Goodell to the plaintiff in 
ejectment was executed in the State prison and just 
befure the death of Betsey Goodell, and no direct or 
express evidence was given to identify him as the 
Frank A. Goodell of the class described in the will as 
the minor children of Alexander Goodell, deceased, 
and objection is made for the want of such proof. We 
think, in the absence of circumstances to cast doubt 
upon the fact of identity, the identity of name was 
enough to raise a presumption of identity of person. 
The general rule is too obvious and well settled to 
justify the citation of authorities, and no circumstance 
appears to affect the operation of this rule, unless the 
fact that the grantor was in the State prison should be 
so considered, and we see nothing in that, standing by 
itself, which should have any force upon the point.” 
So in a recent Texas case it was said: ‘Similarity of 
name is said to be some evidence of identity. It can- 
not be questioned that this alone is ordinarily suffi- 
cient evidence of identity of a purchaser in a chain of 
conveyance as the subsequent vendor. Although this 
case cannot be said to come: fully within this rule, and 
it would have been more satisfactory if the marriage 
of Lyman Tarbox and Jane Carroli had been proved, 
or that Jane Carroll, to whom the land was conveyed 
by Lyman Tarbox and Jane M. Tarbox, who subse- 
quently joined him in the conveyance of it to the 
appellee, was the same person; yet we think the partial 





(1) Cates v. Loftus, 3 A. K. Marsh. 202 (1820) ; Hamsher v. 
Kline, 57 Penn. St. 397 (1868) ; Atchison v. McCulloch, 5 Watts, 
13 (1836) ; Bogue v. Bigelow, 29 Vt. 179 (1857); Phillips v. 
Evans, 64 Mo. 17 (1876); State v. Moore, 61 id. 279 (1875); Gitt 
v. Watson, 18 id. 274 (1853) ; Flournoy v. Warden, 17 id. 435; 
Brown v. Metz, 33 Ill. 339 (1864); Balbec v. Donaldson, 2 Grant’s 
Cas. 460 (1854); Brotherline v. Hammond, 69 Penn. St. 128 
(1871); Hunt v. Stewart, 7 Ala. 527 (1845); Douglass v. Dakin, 
46 Cal. 49 (1873). 

(2) 3A. K. Marsh, 302 (1820) . 

(3) 32 Mich. 55 (1875). 





similarity of name, the possession of the original title 
papers, etc., sufficient to establish appellee's chain of 
title.’ And Lord Ellenborough in an early case said: 
“The question being whether in an action at law an 
examined copy of the plaintiff's answer to a bill of 
discovery in Chancery could be read.’’ I must haye 
some evidence of the identity of the parties. But 
when it is established that the bill in equity was filed 
by the now defendant against the now plaintiff, I wil] 
presume that the answer appearing on the file of the 
Court of Chancery was put in by the latter, and [ 
shall hold the examined copy sufficient without the 
production of the original.(4) 

Where it is proved that two parties have the same 
name the burden is on aperson suing one of them to 
show that the party sued is the one who made the 
contract oris otherwise liable. This may be shown, 
however, by indirect evidence, as that of the two the 
one sued is in business, and the other not, or that the 
one sued has had former business transactions with 
the plaintiff, while the other has had none.(5) 


ILLUSTRATIONS. 
(A.) 

The question is, whether one Samuel Fry of Ply- 
mouth Rock has written certain letters—he being the 
defendant in the case. A witness testifies thst he 
kuows the handwriting of a Samuel Fry of Ply:aouth 
Rock, the only person of that name at the place. The 
presumption is that he is the defendant. (; 

(B.) 

1. S. sues for medicines and attendance furnished 
by him asalicensed apothecary. Under the law he 
cannot recover unless he is licensed. He produces a 
license toa person of his name and proves that he 
practiced as ad apothecary. The presumption is that 
he is the person licensed.(7) 

2. An action is brought against a pilot named Wm. 
Henderson, for negligently navigating a vessel. A 
pilot named Henderson is in court and answers his 
description. , The presumption is that he is the de- 
fendani.(8) 

3. In an action against Charles Lyon for goods sold 
to his intestate, and a plea of plene administravit the 
plaintiff, in order to show assets offered a copy of a 
bill and answer by one Charles Lyon to a bill filed in 
Chancery against him in the character of an adminis- 
trator. The presumption is that they are the same 
persons and the evidence is admitted.(9) 

‘We find him,”’ says Parke, B., in case 1, ‘acting 
as an apothecary, prescribing and dispensing medi- 
cines to his patients, and then producing a certificate 
or license for that purpose in his name from the body 
empowered by law to grant it. That is quite sufficient 
evidence of identity.’’ In case 2, it was said: ‘ The 
action was brought against William Henderson, a 
pilot, and a person in court answers to the name of 
Henderson, and is proved to be a pilot, and to have 
been the pilot on board the vessel in question. This 
is evidence from which the jury might assume him to 
be the defendant. But then the counsel objects that 
the statement is not made under oath. As to that 
there are many things which are incapable of strict 
legal proof. A man’s name is a mere matter of repu- 
tation; that which is termed in Scotch law the status 
of aman is matter of reputation, and if precise evi- 
dence of the relationship of one man to another or 


(4) Hodgkinson v. Willis, 3 Camp. 401 (1813). 
(5) Jones v. Parker, 20 N. H. 31 (1849). 

(6) Harrington v. Fry, 1 Ry. & M. 90 (1824). 

(7) Simpson v. Dismore, 9 M. & W. 47 (1841). 
(8) Smith v. Henderson, 9M. & W. 818 (1842). 
(9) Hennell v. Lyon, 1 B. & Ald. 182 (1817). 
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other matters of that nature were always required, no 
fact of that kind could ever be proved in practice. 
Here there was evidence of the identity of the defend- 
ant although it was not proved directly that the name 
of the party who answered in court was William. 
There was evidence that he was a pilot; that he was 
the pilot on board the vessel, and he answered to the 
name of Henderson. I think that is sufficient.” In 
case 3, Lord Ellenborough said: “It is said that the 
evidence wants a further link to connect it with the 
defendant, and that it ought to be shown that the 
Charles Lyon in the answer was the present litigant. I 
do not know any way by what that circumstance can 
be supplied, but by the description in the answer itself, 
which tallies in almost every particular. Still, how- 
ever, it may be shown that he is not the same person. 
The question then is whether public convenience 
requires that the proof should be given by the plaint- 
iff or the defendant, and I rather think that the 
public convenience is in favor of the admissibility of 
this proof, giving the other party an opportunity of 
showing that he was vot the individual named in the 
answer. It should be taken as proof that he is the 
person named in the answer until the contrary be 
shown.” And Bagley, J., said: ‘* There is nothing to 
show two administrations, and itis rather extraordi- 
nary to suppose that two persons of the same name 
should sustain the same character. It is not to be pre- 
sumed that there are two persons, but the identity is 
rather to be presumed, unless the plaintiff could have 
shown the contrary.”’ And Holroyd, J.,added: “How 
dves the question stand? The person sued here is 
Charles Lyon, sued as administrator of Mary Lyon, 
and the copy of the answer shows that the bill was 
filed against Charles Lyon, as administrator of Mary 
Lyon. There is therefore prima fucie evidence that 
the Charles Lyon in that court and in this are the 
same persou, which is the only identity wanted.”’ 


ILLUSTRATIONS. 
(C.) 


1. An action was brought on bill of exchange di- 
rected to “Charles Banner Crawford, East India 
House” and accepted “C. B. Crawford.’’ A witness 
proved that the signature was that of a gentleman of 


that name, formerly a clerk in the East India House,. 


but he did not know whether that Mr. Crawford was 
the defendant here. The presumption was that the 
two were the same.(10) 

2. In an action against one William Leal Evans, for 
goods sold and delivered, it appeared that five years be- 
fore, a person of that name had been a customer of 
plaintiffs and had written a letter acknowledging the 
receipt of the goods. The witness who proved this did 
not Know whether the defendant who answered to the 
same name was the same person. The presumption 
was that he was.(11) 

3. An action was brought against Henry Thomas 
Ryde, as acceptor of a bill of exchange. The 
cashier of the bank testified that a person of that name 
had kept cash at the bank where the bill was made 
payable, and that the acceptance was in his handwrit- 
ing. He could not identify him with the defendant of 
the same name. Held a sufficient prima fucie case.(12) 

4. The question was whether the defendant was the 
Sir J. C. Anderson who had signed a certain bill; a 
bank clerk testified that it was in the handwriting of 
a person who called himself Sir J. C. Anderson, and 
had two years previous transacted certain business at 


(10) Greenshields v. Crawford, 9M. & W. 314 (1841). 


(11) Sewell v. Evans, 4 Q. B. 626 (1843). 
(12) Roden v. Ryde, 4 Q. B. 626 (1843). 








the bank. The presumption was that they were the 
sume. (13) 

5. To an action on a note against Theodore Valney, 
the statute of limitations was pleaded. The plaintiff's 
attorney testified that he addressed a letter to the de- 
fendant through the post-office, and in response a per- 
son of his name came to him, and promised to pay the 
debt. He was not personally acquainted with the de- 
fendant. Held, that the presumption was that the 
person who responded to the letter was the defend- 
ant.(14) 

* Does the name go for nothing at allin any case?” 
asked Denman, C. J., in the course of an argument.(15) 
‘Suppose the name of the defendant had been Wil- 
liam Lemuel Gulliver Evans, and a sale had been 
proved to a party so named.”’ 

In case lit was said by Abinger, C. B., ‘‘I am of 
opinion that the evidence was quite sufficient. Here 
the bill is drawn upon by Charles Banner Crawford, and 
addressed to him at the India House. The evidence 
is that there is a person of the name of Charles Banner 
Crawford; that he once belonged to the India House, 
and that the acceptance is in his handwriting. That 
is surely sufficient evidence of identity.”” ‘*In cases,” 
said Lord Deuman in case 3, ‘* where no particular cir- 
cumstance tends to raise a question as to the party 
being the same, even identity of name is something 
from which an inference may be drawn. If the name 
were only Johu Smith, which is of very frequent oc- 
currence, there might not be much ground for draw- 
ing the conclusion. But Henry Thomas Rbydes are not 
so humerous, and from that and the circumstances 
generally, there is every reason to believe that the ac- 
ceptor and the defendant are identical. * * * Lord 
Lyndburst asks (16)“why the ouus of proving anegative 
in these cases should be thrown upon the defendant; 
the answer is because the proof is so easy. He might 
come into court and have the witness asked whether 
he was the man.”’ “‘ Human tribunals,”’ it was said in 
case 5, ** must often proceed upon presumptions. There 
are many such cases so frequent and familiar as to es- 
cape observation. These presumptions are safe, for 
they are founded upon experience which is the best 
interpreter as well as judge of actions and events. * 
* * Ifthe person who called on Mr. A. was not the 
defendant, there was not merely a fraud, a false per- 
sonation, but the plaintiff must have procured it. 
Identity is easily disproved by confronting the party 
with the witness. * * * The name Theodore Val- 
ney is an uncommon one, and the transaction recent.” 


ILLUSTRATIONS. 
(D.) 


1. A note signed ‘‘Hugh Jones’’ was sued on. It 
appeared that there were several ‘‘ Hugh Jones ”’ at the 
place where the note was signed, and there was no 
evidence to show that the “Hugh Jones”? who was 
sued was the ‘“‘Hugh Jones’’ who signed the note. 
The plaintiff was nonsuited.(17) 

It was said by Williams, J., in a subsequent case, (18) 
that in case Lit appeared that the name Hugh Jones 
in that particular part of Wales was so common as 
hardly to be a name, and the remarks of Abinger, C. 
B., bears this out: “The argument of the plaintiff 
might be correct, if the case had not introduced the 
existence of many Hugh Jones in the neighborhood 
_ where the note was made.” 





(13) Warren v. Anderson, 8 Scott, 384 (1839) 
(14) Kelly v. Valney, 5 Penn. L. J. 300 (1854). 
(15) Sewell v. Evans, 4 Q. B. 626 (1843). 

(16) Whitelock v. Musgrove, 3 Tyrw. 543. 
(17) Jones v. Jones, 9 M. & W. 15 (1841). 

(18) Roden v. Ryde, 4 Q. B. 625 (1843). 








348 


THE ALBANY LAW JOURNAL. 





\ 

















Rue Il. The fact that the family name and initials 
are the same raises no presumption thut the parties ure 
the same. f 

ILLUSTRATIONS. 

1. A declaration on a promissory note describes it as 
made by Andrew A. Lowden. The note produced at 
the trial is signed A. A. Louden. Held, that there 
was no presumption that the note produced was the 
one sued on.(19) 

2. Henry V. Libhart, brings an action on a judg- 
ment in favor of H. V. Libbart. In the absence of 
any averment that he was known by the latter name 
or that it was rendered in his favor by. that name, 
there is no presumption of his identity with the plaint- 
iff in such judgment.(20) 

3. One Patrick O'Neil was the owner of a certain 
piece of land. A deed was signed by P. P. O'Neil. 
There was no presumption that they were the same 
persons.(21) 

In case 1 it was said: ‘*‘ The plaintiff must produce a 
note and show it to be prima facie the note of Andrew 
A. Louden. Should he, upon the trial, produce a note 
signed Andrew A. Louden, it would fill the allegation 
in his declaration and make out the case. But sup- 
pose the plaintiff produces a note signed Andrew A.., 
will this be sufficient to entitle him to judgment? It 
may be the note of Andrew A. Louden. * * * But 
would it prima facie be the note of Andrew A. Lou- 
den? Wethink not. Suppose the note produced to 


be signed Louden, or A. Louden, the same question | 


would arise. Or suppose_it signed A. A. Louden, does 
this prima facie indicate Andrew A. Louden? Why 
rather than Abraham or Armstrong or Alexander A. 
Louden?” In case 2, it was said: ‘‘ Had Libhart sued 
upon a note or other written contract made payable 
to H. V. Libbart, the possession of the writing by him 
would have been some evidence that he was the party 
mentioned therein. But there is no room for a simi- 
lar presumption in the case of the record of a judg- 
ment upon which one man can bring suit with the 
same facility as another, if he will make the averment 
of identity with the party plaintiff. We have therefore 
notbing in this case to support the judgment, upless we 
are at liberty to assume as a legal presumption that 
where the family name and initials are the same there 
is identity of person. Thisis going farther than we 
think is admissible.” 


Rue lll. Where two persons of the same name oc- 
cupy different positions or relutions, the presumption is 
that they are different persons.(22) 


ILLUSTRATIONS. 

1. Itis objected that the judge presiding at the time 
an order was made in a certain cause was one of the 
counsel in the case at its commencement. Their names 
are the same. There is no presumption that they are 
one and the same person.(23) 

2. The deposition of Walter D. Scott is offered, but 
is objected to on the ground that the defendant and 
one Walter D. Scott had once been partners. There 
is no presumption that the witness and the defend- 
ant’s partner are the same person. (24) 

3. A note is sued on in which the payer and the payee 
are of the same name. The presumption is that they 
are different persons. (25) 

4. Two persons, A. and B., are petit jurors in a case. 
It is proved that there are on the list of grand jurors 


(19) Louden v. Walpole, 1 Ind. 321 (1848). 

(20) Bennett v. Libhard, 27 Mich. 489 (1873). 

(21) Burford v. McCue, 53 Penn. St. 431 (1866). 

(22) See Nicholas v. Lansdale, Litt. Sel. Cas. 21 (1805) 
(23) Ellsworth v. Moak, 5 Iowa, 486 (1857). 

(24) Cozzens v. Gillispie, 4 Mo. 82 (1835). 

(25) Cooper v. Poston, 1 Duv. 92 (1863). 








serving at the same time two persons of the same 
name. There is no presumption that A.and B.,the grand 
jurors, are A. and B., the petit jurors. (26) 

5. A certificate of sale of property for taxes is made 
to ** Michael Dundon,”’ but the deed is made to “ Pat- 
rick Michael Dundon, Jr.’’ It appears that there are 
two persons of the name of Dundon, one named 
Michael, the other Patrick. The deed is not admis- 
sible in evidence without proof that the two names 
were intended for the same person. (27) 

“The court knows, judicially,” it was said in case 
1, “the judges in the different judicial districts of 
this State, and will presume, in the absence of any 
showing to the contrary, that the courts of the District 
Courts are held by such judges, but we cannot know 
that the attorney, J. D. Thompson, and the Honorable 
J.D. Thompson, judge of the thirteenth judicial dis- 
trict, are one and the same person.” 


RuLeE1LV. The initials preceding a surname are pre- 
sumed to be the initials of a name and not the abbrevia- 
tions of « title. 

ILLUSTRATION. 

1. [t is proved that the Rev. Patrick O’Neil is the 
owner of a certain piece of land. A deed is produced 
signed R. P. O'Neil. There is no presumption that 
they are the same, for the *R.’’ in the deed is pre- 
sumed to stand for another man, and not to be a 
coutraction for Reverend. (28) 


RULE V. Where an interest is claimed, mere identity 
of name to the person entitled is insufficient. 


ILLUSTRATIONS. 

It appears that one Timothy Mooers is entitled to an 
interest in anestate. A person of that name brings an 
action therefor. From the identity of names alone it 
was held that there was no presumption that the per- 
son bringing the suit was the one entitled. (29) 

**The first thing to be proved,” it was said in case 1, 
‘is that the plaintiff is seised of the share he claims 
of the real estate. If his name is John Smith or John 
Jones, or any of the common or frequently recurring 
names, it would be at once apparent that to prove a 
John Smith to be entitled is but one step to prove the 
plaintiff's title; the next is tu prove that he is the same 
person. Inthe nature of things the same question 
must arise in every case. It is not often a matter of 
controversy whether the identity of the plaintiff is 
established, because the doubt, if any arises, can gen- 
erally be readily removed. But if a question is made, 
a jury is not at liberty to presume that a person even 
of so peculiar name as Timothy Mooers is the same 
person as the man of the same name who is shown to 
be entitled to a particular estate.”’ 


RuLeE VI. Where father and son, or two persons of 
different ages, bear the same name, that name when used 
is presumed to indicate the father or the elder, or two, as 
the case may de. 

ILLUSTRATIONS. 

1. An action was brought by Henry Sweeting, the 
younger, on a promissory note payable to Henry Sweet- 
ing. It was proved that there were two persons of this 
name—father and son. The presumption was that the 
note was payable to the father.(30) 


(26) Wickersham v. People, 2 Ill. 128 (1854). 

(27) McMinn v. Whelan, 27 Cal. 300 (1865). 

(28) Burford v. McCue, 53 Penn. St. 431 (1866). So in plead- 
ing where an initial is used instead of the full name, it will be 
presumed to be an abbreviation, and not a different name. 
Lee v. Mendel, 40 Ill. 359 (1866). 

(29) Mooers v. Bunker, 29 N. H. 431 (1854). 

(30) Sweeting v. Fowler, 1 Stark. 106 (1815). In Stebbing v. 
Spicer, 8 C. B. 827 (1849), this case wss followed, but it was 
held that the presumption was rebutted by the son’s indorse- 
ment of the note. And see Kincaid v. Howe, 10 Mass. 203 (1813) 
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2. An indictment alleged that a woman named 
therein had committed adultery with one Levi Wallace. 
It appeared that there were a father and son of that 
name. The presumption was that the father was 
intended, and evidence of adultery with the son was 
inadmissible.(31) 

3. A devise was made tc John Cluer. The presump- 
tion was that it was the father and not the son of that 
neme, who was intended to take.(32) 

4. A deed of land was executed to Joshua Granger. 
There were two persons of that name living at the 
time—father aid sen. The presumption was that the 
father was the grantee. (33) 

In an English case(34) judgment had been obtained 
agalust Joseph Jarmain, the son of a person of the 
same name, and a fi. fu. was issued against him with- 
out further description under which the goods of his 
father were sold. It was held that the writ afforded 
no justification to the sheriff. ‘It is undoubtedly 
true,”’ said Tindal, C. J., “that if the father and son 
have the same name of baptism and surname, and the 
name of baptism and surname only be stated in 
the writ without any addition thereto, prima facie the 
son shall not be intended. But it is equally true that 
if the action is brought against the son without any 
addition, and such want of addition is not pleaded in 
abatement, a judgment obtained in such action against 
the son, and a writ of execution upon such judgment 
are good against him by the name inserted in the writ. 
Although therefore the want of addition imports 
prima facie that the son is not intended, it is no more 
than a prima facie intendment, for the son may be the 
person really intended by the writ. The situation 
therefore of the sheriff, under such a state of circum- 
stances, seems to be the same as if he had received a 
writ against a defendant described by the name of J. 
S. in the writ, aud there appeared at the time of exe- 
cuting the writ to be two persons of the name of J. 
S.; in which case there can be no doubt but that the 
sheriff would be liable, if, through inadvertency or 
mistake, he took the person or the goods of the wrong 
J. 8.”’ In the New Hampshire case, on the other 
hand (case 2), it was held that a crime being charged, 
the presumption was not rebuttable. The woman was 
accused of adultery with Levi Wallace, and there 
were two Levi Wallaces—fatherandses. *‘* The ques- 
tion then is,’”’ said the court, ‘‘whether the respondent 
is informed by this indictment that she is accused of 
adultery with the individual to whom the evidence 
related, or whether she is in fact informed by it that 
she is accused of intercourse with Levi Wallace, the 
elder. There can be no doubt that evidence to prove 
that the respondent had been guilty of adultery with 
Levi Wallace, the elder, must have been admitted, if 
it had been offered at the trial of this indictment. If 
evidence of adultery with Levi Wallace, junior, was 
rightfully admitted, it would present a case where 
proof that the respondent had been guilty of the 
offense with either of one of two individuals might be 
offered under an indictment which charged an offense 
with one only. That cases of this kind may occur 
there is no doubt. Where there are two or more in- 
dividuals of the same name residing in a town who 
have no usual addition to designate one from the other 
it may result from the nature of the case. And per- 
haps the same may be true where there is merely a 
territorial designation, sometimes used to distinguish 
different individuals of the same name, but not used by 
either of them for that purpose.(35). But where there 





(31) State v. Vittum, 9 N. H. 519. 

(32) Jones v. Newman, 1 W. Black. 60. 

(33) Stevens v. West, 6 Jones (L.) 50 (1858). 
(#4) Jarmain v. Cooper, 6M. & G. 828 (1843). 
(35) Coit v. Starkweather, 8 Conn. 203. 





are two persons of the same name, father and son, re- 
siding in the same town, and the latter uses a well- 
known addition to his name, as ‘junior’ or ‘ younger,’ 
to designate him from his father, and he is usually 
known by such designation, we are of opinion that an 
indictment, in order to allege any offense as commit- 
ted with him or upon him, should connect with his 
name the ordinary addition which is by himself and 
others used to distinguish him from his father, and 
that in the absence of such addition, the indictment 
must be understood to allege the offense to have been 
committed with or upon the latter.’’ But the same 
rule, it seems, does not apply to mother and 
daughter.(386) In case 4, though the parties were 
father and son, a more extended principle was an- 
nounced by the court in conformity with the rule as 
stated above. ‘*The rule,’’ said Battle, J., ‘‘may be 
laid down more broadly, that in all cases where there 
are two persons having the same name, whether they 
stand to each other in the relation of father and son 
or not, the elder is always presumed to be meant 
where there is no addition to the name. The reason 
is, that when one has a particular name, and after- 
ward there is a younger person to whom the same 
name is given, the first does not thereby cease to be 
known by that appellation, but the latter must be dis- 
tinguished from him by the addition of ‘junior’, or 
perhaps in some other way.” 
Jonn D. LAwson. 


St. Louis, Mo. 
——___——_— 


RIGHTS OF RIPARIAN OWNERS. 
ENGLISH COURT OF APPEAL, APRIL 12, 1883. 








ORMEROD V. TODMORDEN Mit Co., L. R., 11 Q. B. 
D. 155. 

A riparian owner cannot, except as against himself, confer 
on one who is not a riparian owner any rightto use 
the water of the stream, and any user by a non-ripa- 
rian proprietor, even under a grant from a riparian 
owner, is wrongfulif it sensibly affects the flow of the 
water by the lands of other riparian proprietors. 

1 pen was an action brought by the plaintiffs as ri- 

parian owners claiming damages against the de- 
fendants for injuriously affecting the water of the 
stream, and claiming an injunction. The case was 
tried before Cave, J., and reserved for further con- 
sideration. : ; 
Crompton, Q. C., and Aspland (Gully, Q. C., with 
them), for plaintiffs. 


Ambrose, Q. C., and Henn Collins (C. Russell, Q. C., 
with them), for defendants. 

CAvE, J. The plaintiffs in this case are riparian 
owners on the Burnley river, and have for many years 
been in the habit of conducting water from the river 
totheir mill, and then using it for condensing pur- 
poses; and they complain that the defendants have 
injuriously affected their rights as such riparian own- 
ers, by conducting part of the water of the river to 
their (the defendants’) mill, where some of it is used 
or lost, and the remainder is returned to the river in 
a heated condition, sothat the quantity of the water 
when it arrives at the plaintiffs’ land, is sensibly di- 
minished and its quality sensibly deteriorated. The 
evidence adduced by the plaintiffs was very loose and 
vague. That of the defendants was more precise; and 
according to their witnesses, the following appear to 
be the facts of the case: 

The Burnley riveris a small stream; but there was 
no very satisfactory evidence as to what is the aver- 
age quantity of water running down it. Three meas- 


(36) R. v. Pease, 3 B. & Ald. 579 (1820), and see R. v. Bailey, 
7C. & P. 264 (1835). 
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urements taken by one of the defendants’ witnesses 
in June and July, 1880, gave from 520 to 580 feet per 
minute, and other three taken by the same witness in 
January, 1882, gave from 1,700 to 1,850 feet per minute ; 
another measurement taken in July, gave 400 feet per 
minute. 

The defendants are not riparian owners; but by 
meaus of a pipe laid through the land of a riparian 
owner, about fifty yards above the plaintiffs’ intake, 
they conduct thirty-eight feet of water per minute to 
their works. This water they use for condensing pur- 
poses, and after using it they return thirty-seven feet 
per minute to the river, three or four yards below the 
point at which it was taken out, and the remainder is 
consumed at the defendants’ works, or lost in its pas- 
sage to and from them. The quantity so returned is 
returned in a heated condition. generally at about 120 
degrees Fahrenheit. The quantity of water taken 
from the river by the defendants, and the degree to 
which it is heated, do not vary to any great extent, 
and consequently the effect produced by the return of 
the heated water varies according tothe quantity of 
water in the river, and is greater, of course, in sum- 
mer than in winter. 

There was considerable conflict of testimony as to 
the effect produced upon the water at the plaintiffs’ 
intake by what the defendants’ company did. Ac- 
cording to the evidence of Charles Edwin Sutcliffe, the 
only witness called for the plaintiffs who had compared 
the temperature of the water above the defendants’ 
intake with that of the plaintiffs’ intake, the tempera- 
ture of the water at Patmos Bridge, on the 18th of 
December, 1879, was 71 degrees, and at the plaintiffs’ 
intake 90 degrees. According to Mr. Hulse, one of 
the defendants’ witnesses, the temperature at Patmos 
Bridge, on the 5th of July, 1880, was 70 degrees, and 
that at the plaintiffs’ intake 77 degrees. The witness 
found similar results on the 25th, 28th, and 29th of 
June, 1880. On the same 5th of July, Mr. Buckley, 
another witness for the defendants, took the tempera- 
ture of the water twice; on the first occasion it was 64 
degrees above the defendants’ intake, and70 degrees 
at the plaintiffs’ intake; on the second occasion it was 
65 degrees above the defendant's intake, and 66 de- 
grees at the plaintiffs’ intake. Another of the defend- 
ants’ witnesses, Mr. Wilson, took the temperature on 
the 2lst of June; on that occasion it was 76 degrees 
above the defendants’ intake, and 94 degrees at the 
plaintiffs’ intake. These tests show adifference in the 
temperature of the water above the defendants’ intake 
and in that at the plaintiffs’ intake ranging from1 degree 
to 19 degrees. It must be remembered however, that 
in addition to the defendants who pour this heated 
water into the brook fifty yards above the plaintiffs’ 
intake, Messrs. Horsfall and Stevenson, and Messrs. 
Shepherd also pour heated water into the brook about 
thirty-three yards above the plaintiffs’ intake. The 
quantity poured in by the defendants is however much 
greater than that of the other two niills; so that if 
the quantity poured in by the defendants is taken to 
be represented by the tigure 200, that poured in by 
Messrs. Shepherd will be represented by the figure 60, 
and that by Messrs. Horsfall and Stevenson by the 
figure 40. ‘ 

The defendants attempted to show that the effect 
produced at the plaintiffs’ intake was almost entirely 
owing to the water from the other two mills; and one 
of their witnesses, Mr. Hulse, stated thaton the 5th 
of July he took the temperatures above the defend- 
ants’ intake and at the plaintiffs’ intake twice, once 
when all three mills were at work, and once when 
only the defendants’ mill was at work; and that on 
the former occasion the difference was 7 degrees, while 
on the latter it was only 1 degree. But looking at the 
fact that the defendants pour twice as much water 





into the brook as that from the other two mills taken 
together, it seems impossible that the mere fact that 
the defendants’ water is poured in fifty yards from the 
plaintiffs’ intake, while that from the other two mills 
is poured in only thirty-three yards off,can account for 
such adifference. It is clear also that there are other 
causes which produce a difference; for Mr. Hulse on 
the 5th of July, with all three mills working, found 70 
degrees above the defendants’ intake and 77 degrees 
at the plaintiffs’ intake, while Mr. Buckley on the 
same day, also with all three mills working, found on 
one occasion 64 degrees above the defendants’ intake 
und 70 degrees at the plaintiffs’ intake, und on the 
other occasion 65 degrees above the defendants’ intake 
and 66 degrees at the plaintiffs’ intake. 

The evidence of any actual damage to the plaintiffs 
from the abstraction by the defendants of the differ- 
ence between thirty-eight feet of water per minute 
tuken out by them and thirty-seven feet per minute 
returned was very unsatisfactory. 

Upon this evidence I asked the jury —first, assum- 
ing the defendants not to be riparian owners or en- 
titled to the same rights as riparian owners, but to be 
mere strangers, does the use made by them of the 
water sensibly affect, or is it if continued capable of 
sensibly affecting, the plaintiffs’ right to have the 
stream flow to their close undiminished in quantity 
and undeteriorated in quality? And secondly, as- 
suming the defendants to be riparian owners, or to be 
entitled to the same rights as riparian owners, is the 
use made by them of the water a reasonable use under 
all the circumstances of the case? These questions 
before being put to the jury were submitted to the 
counsel on either side, who stated that they could not 
suggest any alteration or addition. 

The jury found, in answer to the first of these ques- 
tions, “‘ We are agreed that the water is affected, but 
the plaintiffs have failed to show that for practical 
purposes they are sensibly damaged.’’ They answered 
the second question in the affirmative. 

Looking at the evidence and the questions put, I 
understand the first answer to meanthat the plaint- 
iffs’ right as ariparian owner to have the water flow 
undiminished in quantity and undeteriorated in 
quality, without reference to any actual use they 
make of it, was sensibly affected; but that looking to 
the use they actually made or could practically make 
of the water, they had not sustained and would notin 
the future sustain any substantial damage so long as 
the water is not affected further than it is at present 
affected by the defendants, or in other words, that 
what the defendants do is not sufficient of itself to 
produce substantial damage to the plaintiffs, but that 
it is of a nature, if done to a sufficient extent, to pro- 
duce substantial damage, and consequently that in 
that way the right of the plaintiffs is affected. 

Icannot accept Mr. Collins’ ingenious contention 
that the finding of the jury means that the defend- 
ants affect the water at the point at which they deal 
with it, and not at the plaintiffs’ intake. Indeed, if 
that could be supposed to be their meaning, [ should 
think it inconsistent with the evidence of the defend- 
ants themselves. 

The first contention of the defendants was that 
proof of substantial damage was necessary to the 
maintenance of the action, and consequently that 
upon this finding they are entitled to the verdict. 
Now whatever the case might be if what is here com- 
plained of had been done by the defendants accident- 
ally on a single occasion, Iam of opinion that as the 
defendants claim to do this continuously asa matter 
of right, it is not necessary for the plaintiffs to prove 
that they have sustained actual damage. Wilts and 
Berks Canal Navigation Co. v. Swindon Water-works 
Co., Law Rep., 9 Ch. 451; Law Rep., 7 H. L. 697. If 
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twelve other persons were to use the water in the 
same way and to the same extent asthe defendants, 
it cannot be doubted that the plaintiffs would sustain 
substantial and serious injury; yet if this contention 
of the defendants is correct, the plaintiffs would have 
no remedy against any one of the thirteen, because no 
one of them alone caused substantial damage. If I 
am right iu this view, it is incumbent on the defend- 
ants to justify their interference with the plaintiffs’ 
rights by showing either that they are themselves 
riparian owners, in which case the finding of the jury 
in answer to the second of the above questions would 
entitle them to the verdict, or that if not riparian 
owners, they are nevertheless entitled to affect the 
plaintiffs’ rights to the same extent as they might have 
done if they were riparian owners. 

Now it is admitted that the defendants are not 
riparian owners, but they have a grant from a riparian 
owner of the right to lay a pipe intothe bed of the 
river for the purpose of conveying water through the 
land of such riparian owner, and they have the un- 
written consent of other owners of the land between 
the land of the riparian owner and the defendants’ 
mill to their continuing this pipe through the lands of 
such intervening owners to their mill. 

I will first consider a very curious contention put 
forward by Mr. Ambrose. He asserted that all per- 
sous who have lawful access to running water have a 
right to use it for all reasonable purposes, on the 
ground that running water is the common property of 
all mankind. For this proposition he cited Liggins 
v. Inge, 7 Bing. 682, 692, where Tindal, C. J., lays it 
down that “water flowing ina stream, it is well set- 
tled, by the law of England, is publicit juris. By the 
Roman law, running water, light, and air, were con- 
sidered as some of those things which had the name 
of res communis, and which were defined ‘things the 
property of which belongs to no person, but the use to 
all.’ And by the law of England the person who first 
appropriates any part of the water flowing through 
his land to his own use has the right to the use of so 
much as he thus appropriates against any other.’’ He 
also cited Pollock, C. B., who in Wood v. Waud, 3 Ex. 
748, at p. 775, says: “Flowing water as well as light 
and air are in one sense publici juris. They are a 
boon from providence to all, and differ only in their 
mode of enjoyment.’’ So again, Parke, B., in Embrey 
v. Owen, 6 Ex. 353, at p. 369, says: ‘* Flowing water is 
publici juris, not in the sense that it isa bonwm vacans, 
to which the first occupant may acquire an exclusive 
right, but that it is publicand common in this sense 
only, that all may reasonably use it who havea right 
of access to it, that none can have any property in the 
water itself except in the particular portion which he 
may choose to abstract from the stream and take into 
his possession, and that during the time of his posses- 
sion only.”’ So again, in Wilts and Berks Canal Navi- 
gation Co.v.Swindon Water-works Co., Law Rep., 9Ch. 
451, at p. 457, James, L. J., says: “All streams are 
publict juris, and all the water flowing down any 
stream is for the common use of mankind who live on 
the banks of the stream.” 

In the Roman law, running water,along with air and 
the sea, was deemed to be res communis; 2 Just. Inst. 
tit. 1, $1, while rivers and harbors were res publice; 
2 Just. tit. 1,§2. Viunius, in his commentary on the 
Institutes, Lib. 2, tit. 1, De aera, aqua profluente, etc., 
describes the use of ‘‘aqua profluens’’ as ‘*‘ ad lavane 
dum et potandum unicuique jure naturali concessa.” 
Owing however to the greater demand for water for 
manufacturing purposes it has been found necessary 
in our law to limit tbe right to running water,and as is 
pointed out in Mason v. Hill,3 B. & Ad. 304; 5 id. 1, 
running Water can no longer be said to be publici juris 
in the original sense of those words. In Orr Ewing v. 





Colquhoun, 2 App. Cas. 839, at p. 854, Lord Blackburn 
points out that the case of Masonv. Hill, 3B. & Ad. 
304; 5 id. 1, settled the law that the proprietor of land 
on the bank of a natural stream above the flow of the 
tide has, as incident to his property in the land, a pro- 
prietary right to have the stream flow in its natural 
state, neither increased nor diminished, and this quite 
independently of whether he has as yet made use of 
it, or as it used to be called, appropriated the water. 
In Miner v. Gilmour, 12 Moore P. C. 131, at p. 156, 
Lord Kingsdown says, “that by the general law ap- 
plicable to the running streams, every riparian pro- 
prietor has a right to what may be called the ordinary 
use of the water flowing past his land; for instance, to 
the reasonable use of the water for his domestic pur- 
poses and for his cattle,and this without regard to the 
effect which such use may have, in case of a deficiency, 
upon proprietors lower down the stream. But 
further, he has a right to the use of it for any purpose, 
or what may be deemed the extraordinary use of it, 
provided that he does not thereby interfere with the 
rights of other proprietors either above or below him. 
Subject to this condition, he may dam up the stream 
for the purpose of a mill, or divert the water for the 
purpose of irrigation. But he has no right to inter- 
rupt the regular flow of the stream, if he thereby in- 
terferes with the lawful use of the water by other 
proprietors and inflicts upon them a sensible in- 
jury.” 

Since these decisions, the dicta of Tindal,C. J., in 
Liggins v. Inge, 7 Bing. 682, cited above, can no longer 
be regarded aslaw; nor can running water be prop- 
erly said to be publici juris. This is pointed out in the 
notes to Coryton v. Lithebye, 2 Wms. Saund. 116, n (i), 
where it is said: ‘‘A mistaken notion appears to have 
prevailed for some time, that the right to flowing 
water is publici juris, and that the first occupant of it 
for a beneficial purpose may appropriate it and thereby 
gain a good title against all the world, excluding the 
proprietor of the land below, who may thereby be de 
prived of the benefit of the water, unless he has 
already applied the stream to some useful purpose.” 

There remains however amore serious contention, 
viz., that a riparian proprietor, as apart of his right 
to what Lord Kingsdown calls the extraordinary use 
of the water, may sell or give it to persons who are not 
riparian proprietors, subject to the limitation which 
applies to the use of it by himself for extraordinary 
purposes, viz., that he does not thereby interfere with 
the lawful use of the water by other proprietors, and 
inflict upon them a sensible injury. 

As to this contention, it seems tome that the de- 
cision of the majority of the court in Stockport Water- 
works Co. v. Potter,3 H. & C. 300, is in point as ex- 
pressly deciding that a riparian owner cannot, ex- 
cept as against himself, confer on one who is nota 
riparian owner any right to use the water of the stream, 
and that any user of the stream by a non-riparian 
proprietor, even under agrant froma riparian pro- 
prietor, is wrongful is it sensibly affects the flow of the 
water by the lands of other riparian proprietors. 

The case of Stockport Water-works Co. v. Potter, 
2H. & C. 300, was discussed in Nuttall v. Brace- 
well, Law Rep., 2 Ex. 1, and also in Holker v. 
Porritt, Law Rep., 8 Ex. 107; Law Rep., 10 Ex. 59, 
but is not, I apprehend, overruled by either of 
those cases, and is therefore binding upon me; and in 
accordance therewith I hold that the defendants have 
not acyuired any rights as against the plaintiffs to the 
use of the water of the Burnley river. There must 
therefore be judgment for the plaintiffs. 

Then as to the claim to an injunction. The de- 
fendants have offered to submit toan injunction so 
far as the sale of the water by them to Fielding is con- 
cerned. As regards the use by the defendants them- 
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selves, Lam of opinion that no injunction should be 
grauted. In the first place, the plaintiffs have ac- 
quiesced fora long time in the user of the water by 
the defendants. In the second place, the amount of 
water abstracted by the defendants and the extent to 
which it is heated are capable of being ascertained; 
and therefore the observations of Fry, J., in Penning- 
ton v. Brinsop Hall Coal Co., 5 Ch. D. 769, at p. 773, as 
to the injury varying from day to day, do not apply 
with thesame force. In the third place, the plaint- 
iffs have accepted compensation from Messrs. Hors- 
fall and Stevenson and from Messrs. Shepherd, thus 
showing that in their opinion itis not impossible to 
tix the compensation for the future injury. 

I have not been asked by either of the parties to 
award damages by way of compensation forthe future 
injury. Indeed I have been asked by the plaintiffs 
not to do so, and therefore I make no such award. 

If however I ought tou make such an award, then 
looking at the facts that the defendants make use of 
double the quantity of water which the other two 
mill-owners do, but that their outlet is fifty yards from 
the plaintiffs’ intake, while the outlet of the other 
two mills is only thirty-three yards from the plaint- 
iffs’ intake, I should arrive at the conclusion that the 
amount the defendants ought to pay should be calcu- 
lated proportionately to that which has been fixed by 
agreement between the plaintiffs aud the other two 
mill-owners, and should therefore be 2001. As I have 
said however, I abstain from awarding this sum, and 
only name 2001. in order that if the Court of Appeal 
should be of opinion that I ought to have awarded 
compensation for the future injury, they may. be in 
possession of my views as to what the amount of that 
compensation ought to be. 

There must therefore be judgment for the plaintiffs, 
with costs, and an injuction to restrain the defend- 
ants from continuing to convey the water to Fielding, 
or permitting him to take it through their pipes. 

The defendants appealed. 

Brett, M. R. [think that this judgment must be 
affirmed. Upon the argument before us two points 
have been satisfactorily established; first, there is 
ample evidence that the plaintiffs are riparian owners, 
and in my opinion we are bound to treat them so; 
secondly, I think that there is no evidence that the 
defendants are riparian owners. These circumstan- 
ces being taken as proved, we must determine how 
judgment must be entered upon the findings of the 
jury. We must ascertain what was the real meaning 
of those findings; and if doubts can be entertained as 
to the meaning, we must refer to those persons who 
were present at the trial, and who must know what 
was meant, and the judge who presided at the trial 
must know best what was meant. I must assume the 
meaning of the findings to be such as is stated by the 
judge; and I take it that the jury have found that the 
water of the river is sensibly affected in both quantity 
and quality, but that upon looking at the use made of 
the water the plaintiffs had not sustained damage, and 
would not sustain damage, so long as the water of the 
river is not affected further than it is at present. It 
must be assumed that the water has been sensibly af- 
fected in temperature and in quantity, but that owing 
to the use to which the water is put the acts of the de- 
feudants do not injure the plaiutiffs. As I have said, 
the defendants are not riparian owners; the plaintiffs 
are owners of a wall facing the stream and ofa strip 
of land behind it six feet in depth; this abuts ‘on the 
river, and is sufficient to make the plaintiffs riparian 
owners. The question is, whether it being assumed 
thatthe plaintiffs are riparian owners, they can main- 
tain this action. Inasmuch as the defendants are 
using the water for manufacturing or extraordinary 





purposes, that is, not for original purposes, it is said 
that it does not matter whether the river is used 
reasonably, but they must take care not to inflict a 
sensible injury upon the other riparian owners. This 
view has been urged upon us by the counsel for the 
plaintiffs, and I confess that I was at one time dis- 
posed to assent to it; but 1 have been shaken by the 
argument that has been addressed to us in reply on 
behalf of the defendants, and it may be that the ques- 
tion what is an extraordinary use depends upon the 
development of the trade in the neighborhood, and on 
the use to which the water of rivers is put in the ad- 
joining district. Lam not prepared to negative that 
argument, but rather Iam prepared to adopt it. The 
diffusion of trade may make a great change as to what 
constitutes an extraordinary use of running water. 
But [ do not decide this point, and it is unnecessary 
to express any opinion about it because the defend- 
ants are not riparian owners. The question, whether 
the defendants are or are not riparian owners, de- 
pends on Nuttall v. Bracewell, Law Rep., 2 Ex. 1, and 
Holker v. Porritt, Law Rep., 8 Ex. 107; Law Rep.,10 Ex. 
59, rather than upon Stockport Water-works Co. v. 
Potter, 3 H. & C. 300. In those two cases the question 
between the parties depended upon riparian owner- 
ship; at least, this was the view of some of the judges 
who took part in the decisions. It was contended in 
Nuttall v. Bracewell, Law Rep., 2 Ex. 1, that a riparian 
owner could not confer his own rights upon another 
person; but Pollock, C. B., and Channell, B., held that 
by the construction of the goit the course of the river 
was altered, a new channel was created, and thence- 
forward the stream ran in two channels or branches; 
and these judges held that because the stream flowed 
in two branches, the owner of the land along which 
the new branch passed was a riparian owner. The 
case was decided on the ground that the new stream 
was a branch of the river. That was not a case where 
a mere easement had been created, where a mere pipe 
had been laid in the ground. In Holker vy. Porritt, 
Law Rep.,8 Ex. 107; Law Rep., 10 Ex. 59, the judges of 
the Court of Exchequer appear to have acted upon 
somewhat similar reasoning, although in the Exche- 
quer Chamber the judgment was affirmed on a differ- 
ent ground. Neither of these cases fully defines what 
is a riparian owner; in the present case the question 
depends to some extent upon the facts of the case. 
Scholefield granted by deed certain rights to the de- 
fendants; the deed is drawn up in somewhat confused 
language, because Scholefield wished not to make 
himself liable to other persons; but it is clear that he 
did not convey the ownership of any part of the river. 
The defendants have taken nothing in the soil which 
abuts upon the river; they do not own a single inch of 
the bank; they are not riparian owners; then are they 
entitled to the rights of riparian owners? The answer 
depends upon whether the decision of the majority of 
the Court of Exchequer in Stockport Water-works Co. 
v. Potter, 3H. & C. 300, can be‘ supported; we must 
take the ground of the decision to be that which is 
stated. The question there was whether the rights of 
a riparian proprietor can be assigned; and the follow- 
ing doctrine was laid down in the judgment, 3 H. & C. 
326, 327: ‘“*There seems to be no authority for 
contending that ariparian proprietor can keep the 
land abutting on the river, the possession of which 
gives him his water-rights, and at the same time trans- 
fer those rights or any of them, and thuscreate a right 
in gross by assigning a portion of his rights appurte- 
nant. It seems to usclear that the rights which a 
riparian proprietor has with respect to the water are 
entirely derived from his possession of land abutting 
on the river. If he grants away any portion of his 
land so abutting, then the grantee becomes a riparian 
proprietor, and has similar rights. But if he grants 
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away a portion of his estate not abutting on the river, 
then clearly the grantee of the land would have no 
water-rights by virtue merely of his occupation. Can 
he have them by express grant? It seems to us that 
the true answer to this is that he can have them 
against the grantor, but not so as to sue other persons 
in his own name for an infringement of them.” This 
passage contains the reason of the decision of the ma- 
jority. The grantee bas his rights as against the 
grantor, but not as against any one besides. Bram- 
well, B., dissented; and no doubt we ought to care- 
fully consider any objection coming from him. In 
Nuttall vy. Bracewell, Law Rep., 2 Ex. 1, it was held 
the plaintiff was a riparian proprietor in respect of a 
goit; but Pollock, C. B., and Channell, B., did not 
alter the opinion which they had formed in Stockport 
Water works Co. v. Potter, 3H. & C. 300; they ad- 
hered to the ground of their judgment in that case. 
They pointed out that the rights of a riparian pro- 
prietor can be easily ascertained, but that one riparian 
proprietor may have no means of ascertaining who are 
the grantees of another proprietor; they repeated that 
the grautee of ariparian proprietor can sue only the 
grantor for any interference with him. I am pre- 
pared to say that for the reasons given by Pollock, C. 
B., and Chanunell, B., I agree with the judgment of 
the majority of the courtin Stockport Water-works Co. 
v. Potter, 3H. & C. 300; the grant of aright to flow- 
ing water by a riparian owner is valid only against 
himself and cannot confer rights as against others. 
Thelaw as to flowing water is part of the common 
law of England; but it only exists as between riparian 
owners; it does not extend to those whose lands do 
not abut on streams and rivers. 

LINDLEY, L. J. I think that the judgment of Cave, 
J., ought not to be reversed. We must take it that 
the plaintiffs are riparian proprietors. But with re- 
spect to the defendants, are they riparian proprietors, 
and have they any possession or ownership of the soil 
abutting on the river? I think that this question 
must be answered in the negative. Scholefield granted 
by deed the power to lay down pipes, he did not in 
terms grant the right to take the water, for he 
intended no doubt to protect himself from any con- 
sequences of a grant like that. Notwithstanding the 
execution of the deed Scholefield could take as 
much water out of the river as he pleased, and if we 
were to hold that the defendants are riparian pro- 
prietors, it would follow that a riparian proprietor 
might grant rights over flowing water to any number 
of persons, and that these rights would be of an un- 
limited kind. Then have the defendants such a right 
to the flow of water from the river that they are 
justified in committing the acts complained of by the 
plaintiffs? The answer tothat depends on the Stock- 
port Water-works Co. vy. Potter, 3 H. & C. 300. I think 
that the majority of the court were right in the view 
which they took, and I am unable to concur in the 
opinion of Lord Bramwell who dissented. I think 
that it cannot be said that the defendants have the 
same rights as riparian proprietors. Upon the find- 
ingsof the jury the plaintiffs had a good cause of 
action; the judgment of Cave, J., was right, and this 
appeal ought to be dismissed. 

Bowen, L. J. I am of the same opinion. It has 
been found by the jury that the plaintiffs are riparian 
owners; and if the finding of the jury is wrong, it 
must be corrected by a motion fora new trial. Then 
have the plaintiffs a right of action against the defend- 
ants? Running water is nota bonwm vacans, it is only 
publici juris, as is pointed out in the judgment in 
Embrey v. Owen, 6 Ex. 353, at p. 369. It has long been 
established that running water is not the subject of 
property, and that the first occupant cannot acquire 
an exclusive right to it. The only right annexed to it 








is to have it flow in some course; and it has been long 
held that adjvining owners are entitled to have the 
water flow in the natural course of the stream. In the 
present case the jury have found that the plaintiffs 
had the right to such a flow of water; unfortunately 
the jury have not answered the questions in the terms 
put to them; but the judge has put his construction 
upon the answer. I think that construction right, 
and I feel myself bound to follow it. I will discuss 
the questions arising in this case upon that basis. It 
becomes therefore imperative to see what the de- 
fendants have really done, and whether they are 
themselves riparian owners or ouly strangers, because 
their rights of interfering with the plaintiffs’ flow of 
the water may differ accordingly. It has been con- 
tended that the law has been incorrectly stated by 
Cave, J., and that a stranger may have the same 
right to interfere with the flow of a stream as a 
riparian proprietor. Upon referring to the judgment 
delivered on behalf of the Privy Council by Lord 
Kingsdown in Miner v. Gilmour, 12 Moo. P. C. 181, at 
p. 156, it appears to be there laid d¢wn that a riparian 
owner cannot for extraordinary purposes use a stream 
so as to interfere with the rights of other proprietors 
either above or below him, although it seems to have 
been thought that a riparian proprietor cannot com- 
plain of interference with his rightsif another riparian 
proprietor for ordinary purposes uses even the whole 
of thestream. I will assume therefore that the plaint- 
iffs must submit to a reasonable user of the stream by 
other riparian proprietors, and that manufacturing 
purposes are not extraordinary purposes; it is not 
necessary to discuss the view whether they are or 
must be extraordinary; I will assume these points 
against the plaiytiffs. But are the defendants ripa- 
rian proprietors? They have no land on the bank of 
the stream, they have no right tothe soil; they have 
only the right tolay pipes conferred upon them by 
some one who isa riparian owner. Under these cir- 
cumstances can the defendants claim to be riparian 
owners? In the first place, can a riparian proprietor 
transfer his rights to a stranger? He can allow a 
stranger to come down upon the bank of the river; he 
can confer rights as against himself; but can he con- 
fer rights as against others? In Stockport Waler-works 
Co. v. Potter, 3 H. & C. 300, the majority of the Court 
of Exchequer thought that the rights of a riparian 
owner were so annexed to the soil that they could not 
be granted away; they considered these rights as ap- 
purtenant to the land. Whether the original right of 
a riparian proprietor to the flow of water is in virtue 
of his ownership of land upon the bank, or his pre- 
sumed title to the bed of the river usque ad medium 
filum, the only legitimate user by him of the water, 
other than such rights as he may have acquired by 
prescription, is for purposes connected with his ordi- 
nary occupation of the land upon the bank. The 
right of a riparian owner to the flow of water may, in 
this respect, possibly be compared toa right of com- 
mon appurtenant for cattle levant and couchant upon 
land; this right cannot be aliened from the land; 
whereas a right of common appurtenant for a number 
of beasts certain may be assigned. I confess that my 
impression is against the argument for the defendants 
in the present case, and that I incline to think that the 
rights of a riparian proprietor are inseparably at- 
tached to the svil. However in the view which I take 
of this case it is unnecessary for me to pronounce any 
opinion on this question; for by the terms of the deed 
no rights to the flow of water, or to interfere with the 
flow, have been transferred to the defendants; they 
have merely an easement over the land. The deed 
does not transfer Scholefield’s rights to the defend- 
ants; it does not confer upon them the rights of ripa- 
rian owners; it does not take them out of the category 
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of strangers; I think that Scholetield intended to stop 
short of granting away the rights of a riparian owner, 
and that he meant to license the defendants to enter 
and lay a pipe on his soil but nothing more, and if the 
defendants are mere strangers, what right have they 
to interfere with the flow of water at all? I decide 
this case on the ground that the plaintiffs are riparian 
owners and that their right to the flow of water in the 
stream has been injuriously affected by the defendants 
who are not riparian owners. As I have before said, I 
do not pronounce any opinion upon the question, 
whether the user by the defendants was reasonable or 


was for extraordinary purposes. 
Judgment affirmed. 


ENGLISH HIGH COURT OF JUSTICE, CHANCERY 
DIVISION, MAY 2, 1883. 
Kensit v. GREAT Eastern Rartway Co., 48 Lb. T. 
Rep. (N. 8.) 784. 

A riparian owner granted a license to a stranger, F., to take 
water from a natura! stream for his factory. The water 
taken by F. was returned to the stream undiminished 
and undeterivrated. The points of withdrawal and re- 
turn of the water were on the licensor’s land. Held, that 
a riparian owner lower down the stream, who showed no 
inconvenience caused to himself thereby, was not en- 
titled to an injunction to restrain such user of the water. 

_—_ to restrain defendants from polluting or 

obstructing a stream, and for damages. The 
opinion states the case. 


Pouuock, B. The plaintiffs in this case, who are 
the owners and lessees of land abutting upon a brook 
at Mistley, in the county of Essex, brought their ac- 
tion against the Great Eastern Railway Company, and 
Mr. Robert Free, the second defendant, who claims by 
license under the company, and they state in their 
statement of claim that they as owners and lessees 
are entitled to the riparian rights of water both above 
and below a point at which the Great Eastern Railway 
Company crosses the brook upon which the plaintiff's 
land abuts, and they then go on to allege that the de- 
fendants have interfered with the water-course run- 
ning through and by the land of the plaintiffs, and 
prevented the water in the said water-course from 
flowing on to and through the plaintiffs’ land as here- 
tofore. That last isa very material averment when 
we come to consider what are the plaintiffs’ rights in 
this case. Now the facts as admitted, I may say, by 
the plaintiffs and defendants are these: It was ad- 
mitted by the defendants that they took by a culvert 
from the brook at the points upon which it abutted 
upon their land a considerable amount of water, which 
by the culvert passed through the company’s land, 
and then, in pursuance of a grant made by the Great 
Eastern Railway Company to the second defeidant, 
went on and supplied the defendant Free with an 
amount of water sufficient to cuol tbe pipes he used as 
a maltster and saccharine manufacturer upon the land 
at the back of the railway company’s land. That 
water is returned at a spot very near the inlet by 
an outlet into the brook, and it was admitted by the 
plaintiffs that it was returned, and in such a manner 
that with regard to the rights of the plaintiffs both 
above and below, they had, since the acts complained 
of, had the benefit of the flow of water, both with re- 
gard to the quantity and absence of pollution, in the 
sume manner as they had had heretofore. It was also 
admitted in point of law on the part of the defendants, 
that the railway company had no right to make any 
grant to any person who was in the position of Mr. 
Free, who was a non-riparian proprietor, and whose 
land was at the back of theirs, and not abutting on 
the brook. Upon those facts and with those admis- 





sions the judgment of the court must be based. Now 
I propose very shortly to state the way in which it oo- 
curs to me in point of principle. I believe at present 
there has been no case which bas actually decided the 
very puint in question in the present case, that point 
being whether, when a riparian proprietor grants to a 
non-riparian proprietor certain rights, which if exer- 
cised, he has no right to grant, though at the same 
time they do not interfere substantially with the 
plaintiff's rights as to his flow of water, in such a case 
as that any action, either for damages or for injunc- 
tion, can be brought by the plaintiff against the de- 
fendant. It is essential, no doubt, to consider what 
is the right to flowing water in thee cases, especially 
because it was sought to establish an analogy between 
the infringement of a right of that kind and the in- 
fringement of a possessorial right which a land-owner 
has in his land; and for this purpose I may simply state 
that the law of England, and as faras Iam aware, of 
any other country, never acknowledged the right to 
flowing water in a person by whose land it flows in the 
same sense and manner as the possessorial right to 
land has been acknowledged. It has been spoken of 
in different ways-as a thing that is a right publici 
juris, a thing that is a natural right, and by other ex- 
pressions of that kind; but in the result it comes to 
this, that it is a right of the same character as the right 
to the pure flow of air, a right of such a nature that 
the person who enjoys it cannot at any time fix upon 
a particular portion of water to which he is entitled; 
he cannot say of a single pint or globule of water 
that that pint or globule is his; he can only 
say that he is entitled to the flow of that water 
in its accustomed manner, both as to quantity and as 
to purity. Well, that being so, the cases which clearly 
show, as they do, that a person who has the possessory 
right of land may bring successfully an action, either 
for damages or for an injunction, not merely where 
some damage is done to his property, but where some 
right is infringed whereby his title may be put in 
danger, have not in my judgment any analogy to the 
present case, because, in the case of Jand, a person has 
the absolute property in that land, anda great many 
acts that may be done, although not actually injuring 
the land, still may be of such a character that they 
imperil his future title, and in particular, may perhaps 
be acts which if undisturbed, may grow into a right 
by reason of along user. The only further question 
then that remains is this: One of the defendants hav- 
ing admitted that as a riparian owner he has no right 
to grant to a non-riparian owner the use of the 
water, a question arises whether by that user, although 
no present damage is done, any right could accrue by 
effluxion of time, and in my opinion, that is not so. I 
think that matter, as [ will show presently, is tolera- 
bly well established by authority, although there has 
been no express decision upon the subject. Now, 
with regard to the authorities, it is unnecessary, al- 
though it is quite right that I should be furnished, as I 
was very fully, with all the authorities upon the sub- 
ject, for me to follow then now at any great length, 
because the proposition that I have shortly laid down 
with regard to the right to water is very clearly? and 
fully expressed in many judgments of our courts, and 
in one in particular, which would not be binding upon 
me in this court as a judgment, but is one to which we 
always pay the very highest respect as the judgment 
of Lord Kingsdown, which has been quoted again and 
again with approbation in our courts in the case of 
Miner v. Gilmour, 12 Moo. P. C. 131. A very similar 
proposition was laid down by Pollock, C. B., in the 
case of Wood v. Waud, 3 Exch. 748, at p. 775, which has 
been cited on numerous occasions. In that case what 
Pollock, C. B., took as a proper description of the 
right is taken from 3 Kent’s Commentaries, 439; and 
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the proposition is this: ‘“‘ Every proprietor of lands on 
the banks of a river has naturally an equal right to the 
use of the water which flows in the stream adjacent to 
his lands as it was wont to run (currere solebut) with- 
out diminution or alteration. No proprietor has a 
right to use the water to the prejudice of other pro- 
prietors above or below him, unless he has a prior 
right to divert if, ora title to some exclusive enjoy- 
meut. He has no property in the water itself, but a 
simple usufruct while it passes along. Aqua currit et 
debet currere ut currere solebut is the language of the 
law.’’ That seems to me to be perfectly clear, and to 
be quite sufficient to express what are the rights of the 
parties in the present case. Well then, taking that 
judgment of the court in Wood v. Waud, ubi sup., and 
again in Embrey v. Owen, 6 Ex. 653, you find that doc- 
trine very clearly established, and you certainly find 
nothing in any of the judgments, or in the dicta of the 
learned judges in those cases, which at all shows that 
ap action will lie by a riparian proprietor if there has 
been no diminution iu quantity or purity of the water. 
Then there are two other cases. One is the case of 
Stockport Water-works Co. v. Potter, 10 L. T. Rep. (N. 
S.) 748, and the other is Nuttall v. Bracewell, 15 id. 313, 
in which that which the defendants have admitted in 
this case is very clearly established, namely, that a non- 
riparian proprietor can obtain no right through a ri- 
parian proprietor. From both of these judgments the 
present Lord Bramwell dissented; but if is quite clear 
that the judgment of the majority of the court is that 
which has been upheld since, and which must now be 
acted upon. There is one other case bearing upon this 
part of the case that requires some little examination, 
and that is the case of Sumpson v. Hoddinott, 1 C. B. 
(N. 8.) 590. At first sight it might appear there that 
some countenance was given to the proposition as- 
serted by the plaintiffs in this action. In that case ana 
upper riparian proprietor, for the purposes of irriga- 
tion, retained some water, and there no actual damage 
was proved, but the water was delayed; and although 
there was no actual damage, it was not clear, or rather, 
one.might say perhaps, it was shown to be probable, 
thaf if the plaintiff had exercised his full right to the 
water, then that full right would have been affected, 
and consequently he would have suffered damage. The 
same doctrine that was laid down in Sampson v. 
Hoddinott is to be found in some of the other cases, 
and is common to a good many other instances in 
which this branch of law has been administered; that 
is to say, you are to measure the plaintiff's right, not 
according to the actual amount he uses of water, but 
according to the amount of water which he is entitled 
to use, and therefore, if a mill-owner should stop his 
mill for two or three months, during which wrongful 
acts are done by riparian owners above, it would be no 
aiiswer in such a case to say: ‘* You suffered no dam- 
age.” The reason why he suffered no damage was 
simply because he did not choose to work his mill 
during that period of time. I think it isto that extent 
only that that case affects the present case. Then 
there are two cases, one not by any means a modern 
case, which distinctly show that no cause of action 
arises unless there is a real injury to the plaintiff. One 
is the case of Williams v. Morland, 2 Barn. & Cres. 910, 
and there is a very careful judgment in that case both 
by Bayley, J., and Holroyd, J., in which the right ofa 
plaintiff and defendant in such a case is very clearly 
stated. Bayley, J., states at page 913: ‘‘ Flowimg 
water is originally publici juris. So soon as it is 
appropriated by an individual, his right is co extensive 
with the beneficial use to which he appropriates it. Sub- 
ject to that ricbt all the rest of the water remains 
publici juris. The party who obtains a right to the ex. 
clusive enjoyment of the water does so in derogation 
of the primitive right of the public. Now, if this be 





the true character of the right to the water, a party 


complaining of the breach of such a right ought to 
show that he is prevented from having water which 
he has acquired a right to use for some beneficial pur- 
pose.”’ And he goes on to point out in that case there 
is no deprivation of the water which has affected the 
plaintiff. Then Holroyd, J., whose judgments are al- 
ways particularly short and to the point, says this: 
“Running water is not in its nature private property, at 
least it is private property no longer than it remainson 
the soil of the person claiming it. Before it came there it 
was clearly not his property. It may perhaps become 
quasi the property of another before it comes upon 
his premises, by reason of his having appropriated to 
himself the use of the water accustomed to flow 
through his lands before any other person bad ac- 
quired a prior right to it.” Then he cites one of the 
other cases, and says: ‘‘ The gravamen of the complaint 
is not that the water was prevented by the act of the 
defendant from coming down to the plaintiff's premi- 
ses, and that he was injured by the want of water, but 
that it in fact flowed in a more impetuous manner, 
and thereby damaged the plaintiff's banks; but the 
jury have found that no damage has been done to the 
plaintiff's bank by the manner in which the water was 
caused to flow by the act of the defendant. The jury 
have therefore found against the plaintiff in respect of 
the right of action which he claims. The mere ob- 
struction of the water which had been used to flow 
through his lands does not of itself give any right of 
action. In order to entitle himself to recover he 
should show the loss of some benefit, or the deteriora- 
tion of the value of the premises.” That is as far back 
as the year 1824, and I need not say if no damage is 
shown, so that the plaintiff cannot maintain an action, 
neither would the court of equity grant an injunction 
to restrain the defendants from doing the act com- 
plained of. That very point did come before a court 
of equity in Elmhirst v. Spencer, 2 Mac. & Gor. 45, 50, 
in which Lord Cottenham gives a very clear judgment 
to the same effect. He says: ‘‘ Now the plaintiff, be- 
fore he can ask for an injunction, must prove that he 
has sustained such a substantial injury by the acts of 
the defendants as would have entitled him toa ver- 
dict at law in an action for damages. In the manu- 
facturing districts, where there are as many mills 
along a stream as the water will supply, it would be 
extremely hard that a proprietor of one of such mills 
might not divert the stream within his own land, re- 
storing it to its ancient channel before it entered into 
the lands of his neighbor without a diminution of the 
usual quantity. In such cases, and in the similar case 
of alleged obstruction to the use of light, in order to 
sustain an injunction, there must be both an unwar- 
rantable use and an injury resulting from such use. 
In the present instance, however, the defendant’s ad- 
mission is quite consistent with the fact that the plaint- 
iff has sustained no injury; and this court will not 
take upon itself to adjudicate upon the question of 
whether this is a nuisance or not.’’ That seems to be 
a very clear expression of opinion in the same direc- 
tion as that expressed in Williams v. Morland, and 
by Lord Blackburn in the case of Orr Ewing v. Colqu- 
houn, 2 App. Cas. 839. Then the only remaining propo- 
sition is one which I wish to consider very carefully, 
namely, whether possibly it could be said, as has been 
said in cases relating to land, that if this act which is 
now done by the defendants, the diversion of the 
water, is not interfered with by the plaintiffs, any 
right could be gained by the defendants. This is an 
extremely important question when you remember 
that the right to the use of flowing water is measured 
according to law by the rights of the higher riparian 
proprietors, who are entitled to use such quantities as 
they may want for ordinary purposes; aud what those y 
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purposes may be it is not necessary now to enter into. 
So that it may occur, if houses are built along the 
bauk of a stream, and each person uses water merely 
for domestic purposes, that in a dry season those lower 
down, especially if the stream is some miles long, 
might not get enough, and therefore, in weighing this 
part of the case, it is extremely essential to see that 
we do not put any further burden upon the lower ri- 
parian proprietors by letting persons extract water for 
a purpose which is not per se legal. But I myself have 
no doubt upon that subject. 1 think the time from 
which any right would begin to accrue would not be 
the time at which such a diversion as was made in the 
present case arises, but the time from which the plaint- 
iffcould say that his water right was disturbed in 
quantity or purity; and there is an authority which 
bears upon that, namely, Sampson v. Hoddinott, ubi 
sup. In the considered judgment of the court, deliv- 
ered by Cresswell, J., this is said: ** On the part of the 
plaintiff, it was denied generally that a riparian pro- 
prietor has any such right; and it was also contended 
that at all events in this case, the plaintiff had gaineda 
title to the uninterrupted flow of the stream by imme- 
morial enjoyment. As to the latter proposition, it ap- 
pears to us that all persons having lands on the margin 
of a flowing stream have, by nature, certain rights to 
use the water of that stream, whether they exercised 
those rights or not; and that they may begin to exer- 
cise them whenever they will. By usage, they may ac- 
quire a right to use the waterin a manner not justi- 
fied by their natural rights; but such acquired right 
has no operation against the natural rights of a land- 
owner higher up the stream, unless the user by which 
it was acquired affects the use that he himself has 
made of the stream, or his power to use it, so as to 


raise the presumption of a grant, and so render the 


tenement above a servient tenement. If the user of 
the stream by the plaintiff for irrigation was merely 
an exercise of his natural right such user, however 
long continued, would not render the defendant’s tene- 
ment aservient tenement, or in any way affect the 
natural rights of the defendant to use the water. If 
the user by the plaintiff was larger than his natural 
rights would justify, still there is no evidence of its 
affecting the defendant's tenement, or the natural use 
of the water by the defendant, so as to render it a 
servient tenement.” That seems to me to be on all 
fours with this case, and there the riparian proprietor 
who complained was above, as indeed he is in this 
case, for some purposes, though he is both above and 
below. It seems to me that that is a judgment by 
which I am bound, even if I did not concur in it for 
other reasons. That therefore leads me to the result, 
that although if this stream were being regulated, say 
by an act of Parliament — although if there were a 
public officer, whose duty it was to interfere with any 
improper user of the water, it might be a very proper 
case for his interference—as the law of England does 
not give out impersonal rights, but only gives a right 
to a party to come to acourt of law or equity when he 
is damaged in his interest, in this case no action 
would lie for damage, and therefore also no action for 
an injunction can be maintained. There is only one 
other case, which might seem at the first blush to be a 
little contrary to this view, and that is the case of 
Northam v. Hurley, 11 El. & Bl. 665. In that case it 
was held that an action would lie for the diversion of 
the channel of a stream contrary to a grant, although 
there was no diversion of water or actual damage to 
the plaintiff; and looking at the judgment in that case, 
delivered by Coleridge, J., it is quite clear that the 
courts were not dealing there with the natural right 
to the flow of water, but treated the matter asa grant 
by the defendant; and they held that what he had 
done in altering the actual channel of the stream was 





in derogation of that grant, and that therefore an 
action would lie. In no other case have I been able to 
find any thing militating against the view I have taken, 
and in the result therefore I give judgment for both 
defendants. 

—_——_>__——_ 


UNITED STATES CIRCUIT AND 
COURT ABSTRACT.* 
CONTEMPT—RECOMMITMENT AFTER DISCHARGE ON 
BAIL.—A bankrupt, for non-compliance with an order 
of the court directing him to pay over to the assignee 
certain funds fraudulently retained by him, was com- 
mitted to jail for coutempt until he complied with 
such order. He never did comply with the order, but 
was admitted to bail for his remaining within the 
district subject tothe order of the court and recom- 
mitment. For his continuing contempt in not com- 
plying with the order he was recommitted and again 
released on his own recognizance not to depart out of 
the district, and to submit himself to all orders in the 
premises. He left the district to reside, and a war- 
rant was issued for his arrest and commitment until 
compliance or further order, on which he was a third 
time arrested, and released on bail until hearing 
could be had. Held, that asthe court had power to 
commit until further order, the arrest was legal and 
the bail valid. The power to punish for contempt of 
court by the court itself is very ancient, nearly as 
ancient as courts, and very important to the adminis- 
tration of justice; and proceedings for the punishment 
of contempts have been left almost wholly to the dis- 
cretion of the courts, vindicating their own dignity 
and authority. This form of punishment by com- 
mitment until further order was adopted very early, 
and has been continued with great, although not per- 
fect, unanimity. In Chancey’s case, 12 Coke, 82, 
which arose in 1611, the commitment of Sir William 
Chancey for not complying with an order to allow his 
wife a competent maintenance was “until further 
order shall be taken for his enlargement; ’’ and in@he 
case of Crosby, 3 Wils. 188, the commitment by the 
House of Commons for breach of its privilege was 
““during the pleasure of this said house;”’ and in 
Yates’ case, 4Johns. 317, the prisoner was committed 
to juil, ‘‘there to remain until the further order of the 
court.” All those cases came up on habeas corpus, 
and brought in question the validity of the commit- 
ments. In Chancey’s case he was discharged because 
the order to allow his wife a competent maintenance, 
without further specification, was so general that he 
could not know when it was complied with; but the 
propriety of the commitment until further order was 
not questioned. In the case of Crosby the commitment 
was fully sustained. In Yates’ case this form of com- 
mitment was fully sustained, and was stated by Kent, 
C. J., to have been establisbed in all the English 
courts, and in the two houses of Parliament, from 
almost time immemorial, and to have become too 
deep-rooted and inveterate a practice for them thus 
to correct, and as to which he was persuaded that. 
there existed sound reasons for its universal adop- 
tion. Yates was committed by the Court of Chan- 
cery for a contempt of that court, was twice dis- 
charged by a judge of the Supreme Court on habeas 
corpus, and twice recommitted by the chancellor, and 
was after the second recommitment brought before 
the Supreme Court on the habeas corpus. The right 
to recommit was fully sustained by the majority of 
the Supreme Court. This decision was reversed by 
the Court of Errors in Yates v. People, 6 Johns. 337; 
but was affirmed in Yates v. Lansing, 9 id. 395. U. 


* Appearing in 16 Federal Reporter. 
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S. Dist. Ct., Vermont, May 28, 1883. United States v. 
Sowles. Opinion by Wheeler, J. 


PATENT—ASSIGNMENT OF, DOES NOT AFFECT TITLE 
OF INVENTOK WHERE RENEWED BY SPECIAL ACT.— 
Wherean inventor makes an assignment of a part 
interest in his invention to another, and both he and 
his assignee having lost all right toa patent for such 
invention, by operation of law and by laches, Con- 
gress subsequently passes a special act, which relieves 
the heirs of such inventor of the disabilities existing, 
and preventing them from renewing and reviving an 
application by the administrator fora patent, author- 
izes the administrator to renew the application; em- 
powers the commissioner of patents to grant and issue 
letters-patent for the invention; directs that the 
patent when issued shall have the same force and 
effect as though no delay had occurred in granting it; 
requires that the invention should have been new and 
useful at the time of the original application; and 
saves to all persons having machines containing said 
invention in use at the time of the issuing of the 
patent the right to continue the use of them without 
charge or molestation, but says nothing of the rights 
of assignees of the invention, the title of the heirs to 
the patent granted by such act is in the nature ofa 
title by purchase, and is not affected by the assign- 
ment. A special law extending a patent is engrafted 
on the general law, not for the purpose of changing 
the rights intended by Congress to be conferred by it, 
or of enlarging or restricting its purport, but only for 
the purpose of subjecting those rights to the princi- 
ples of the general law relating to the validity of pat- 
ents and to the jurisdiction and practice of courts ad- 
ministering those rights. U. 8S. Cir. Ct., W. D. Vir- 
ginia, May 9, 1883. Fire Extinguisher Manufactur- 
ing Co. v. Graham. Opinion by Hughes, J. 


TRADE-MARK—TRADE NAME WILL BE PROTECTED 
as.—C., under the style of A. B. Cook & Co., was en- 
gaged for several years at Erie, Pennsylvania, in the 
manufacture and sale of sundry patented devices, to 
one of which he gave the name “ taper-sleeve pulley,” 
displaying on his factory the sign, ‘* Taper-sleeve Pul- 
ley Works.”’ In 1876 his establishment was sold by 
the sheriff to W., to whom C. assigned his patents. 
W. soon sold the establishment to one of the com- 
plainants, with the exclusive right to said patents for 
the territory east of the Mississippi river, and the 
tight also to sell the devices west of said river 
upon the payment of certain royalties, W. reserving 
to himself and assigns the right to sell on like terms 
east of said river. The complainants adopted as their 
trade name the designation ‘* Taper-sleeve Pulley 
Works,” and in that name built upa large general 
trade throughout the United States. In 1882 W. sold 
to one Christian the territorial right in said patents in 
certain States west of the Mississippi, with his re- 
served right to sell east of that river. Christian and 
his associates selected Dubuque, Iowa, as their place 
of manufacture, adopting as their firm name “ Farrar, 
Christian & Co.,”’ but in December, 1882, organized 
themselves into an Iowa corporation, assuming the 
corporate name, * Taper-sleeve Pulley Works,” and 
issued catalogues, price-lists, and advertisements 
which are almost exact fac similes of those of the com- 
plainants. Held, that while the Lowa corporation, 
having the right to make and sell the device called the 
**taper-sleeve pulley,”’ had alsothe right to so desig- 
nate the article and advertise itself as a manufacturer 
and vendor thereof, it had no right to assume the 
complainants’ trade name, “ Taper-sleeve Pulley 
Works,” and the complainants were entitled to equit- 
able protection in the exclusive use thereof. ‘‘Every- 
where” (says the Supreme Court in McLean v. Flem- 
ing, 96 U. S. 252) *‘ courts of justice proceed upon the 





ground that a party has a valuable interest in the 
good-will of his trade, and in the labels or trade-mark 
which he adopts to enlarge and perpetuate it.”” Hence 
one will be protected in the enjoyment of his trade 
name to the same extent that trade-marks are pro- 
tected, and for the like reason. Holmes, Booth & 


Haydens v. Holmes, Booth & Atwood Manufacturing 
Co., 87 Conn. 278; Newby v. Ohio Cent. R. Co., Deady, 
609; Lee v. Haley, L. R.,5 Ch. App. 155. U. 8. Cir. 
Ct., W. D. Pennsylvania, May, 1883. Gray v. Taper- 
sleeve Pulley Works. Opinion by Acheson, J. 


——__—__——— 


SUPREME COURT ABSTRACT. 
JANUARY TERM, 1883.* 


CONTRACT — VALID WHERE MADE VALID EVERY- 
WHERE—MARRIED WOMAN.—A law valid where made 
is valid everywhere; hence the contract of a married 
woman, made in another State and valid there, is held 
valid here. The validity and interpretation of con- 
tracts are governed by the laws of the country where 
they are made. Wilcox v. Hunt, 13 Pet. 378. But the 
remedy must be administered according to the lex 
fori; pursued by the means which the law points out 
where the action is brought. Story Confl. L., ch. 14. 
Contracts are not, proprio vigore, of any efficacy be- 
yond the territory of the State where made; the effect 
given them elsewhere is from comity, not of strict 
right. How far that comity ought to extend is left to 
the courts in the jurisdiction where the remedies are 
sought. It does not prevail where the contract is in 
violation of the laws, in that jurisdiction, of God, or 
nature, against good morals, religion, public rights, or 
public policy. By the strict rules of the common law 
there was an utter incapacity on the part of the wife 
to enter into any contract; but the tendency of mod- 
ern legislation is to remove such incapacity and em- 
power her to make contracts the same as if sole. Such 
a contract is not against public policy. This same 
doctrine has been held in Milliken v. Pratt, 125 Mass. 
374, and Wright v. Remington, 41 N. J. L. 48. Holmes 
v. Reynolds. Opinion by Taft, J. 


GIFT—UNEXEUUTED PROMISE NOT—CONSIDERATION 
FOR NOTE—TRUST.—Intestate, a short time before her 
death, gave a promissory note to the female plaintiff, 
who was a daughter of the intestate’s husband bya 
former marriage. The daughter worked for her 
father for some time after her majority; but no con- 
tract was proved that she was to receive pay for her 
services. The father, by a third person, conveyed his 
homestead, of small value, to the intestate. It is 
stated by the referee as a fact, that they designed, 
and often talked between themselves, that the said 
plaintiff should be paid for her services; that the 
father so expressed his wish when he conveyed the 
homestead ; and it was to carry out this purpose that 
the note was given. Held, that there was no declara- 
tion of a trust; no legal consideration for the note; 
andas agift, it rested in promise, not executed. 
Rogers v. Rogers. Opinion by Redfield, J. 


TITLE—TO LUMBER CUT— ATTACHMENT.—By writ- 
ten contract P. agreed to sell a piece of land to H., 
and convey when the purchase-money was paid. The 
standing timber was to remain P.’s as security. H., 
without paying, cut and sold apart of the timber to 
J., and P. gave notice of his ownership; thereupon J. 
bought P.’s interest in the land and timber, prior to 
any attachment. Before J.’s deed was recorded, the 
lumber, not having been delivered, was attached by 
the creditors of H. Held, that J. was the owner of 
the land, and by legal sequence the lumber; and that 
he could follow it and assert his dominion over it. It 


*To appear in 55 Vermont Reports. 
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was once made a question whether the reservation in 
a lease of the annual crops until the accruing rents had 
been paid, while the lessee remained in possession, as 
the ostensible owner, could avail as against an at- 
tachment by the creditor of the lessee. But the 
courts, at an early day, sauctioned such contracts, as 
in the interest of poor tenants, and would not allow 
the crops to be snatched the moment the sickle had 
severed the corn, or the potato had become loosened 
from its bed, and the owner of the soil left unrequited. 
And it has been uniformly held by this court, that 
such contracts, if bona fide, should be upheld and 
made available, according to the true intent of the 
parties. Paris v. Vail, 18 Vt. 277; Smith v. Atkins, id. 
461; Briggs v. Oaks, 26 id. 138; Edson v. Colburn, 28 
id. 631; Bellows v. Wells, 36 id. 599; Cooper v. Cole, 38 
id. 191. Dickerman v. Ray. Opinion by Redfield, J. 


PAYMENT—BY CHECK—APPLICATION OF CHECK.— 
B. having a contract with the government to 
furnish headstones for soldiers’ graves, and being in- 
debted to both the plaintiff and defendant, ordered all 
checks due for his work to be made payable to the de- 
fendant, and directed the defendant to first paya 
$1,000 note which it held against him, and then to pay 
the plaintiff. The check came payable to B. He car- 
ried it to the bank, and by his agreement it was ap- 
plied on what he owed the bank and C. Held, that 
the plaintiff could not recover; as the defendant never 
had control of the check, or its proceeds. Fuge v. Bax- 
ter National Bank. Opinion by Taft, J. 


EVIDENCE—OF WAGES—WHEN TOO REMOTE.—In an 
action for wages of a carpenter per day, plaintiff 
offered evidence as to what carpenters’ wages were in 
other towns in the State. Held, that this evidence 
was too remote. It stands on no stronger ground than 
the rule that distant markets cannot be consulted in 
proof of values unless the markets are in sume way 
inter-dependent or sympathetic. 2 Whart. Ev., § 
1290; Rice v. Manly, 66 N. Y. 82. Prices in the same 
vicinity may be shown. Vilas v. Downer, 21 Vt. 419; 
followed in Stanton v. Embrey, 93 U. 8S. 557. In Ben- 
ham v. Dunbar, 103 Mass. 369, it is said that if the 
value of a town lot was in question, evidence as to the 
value of other lots should be confined to sales of com- 
paratively recent date and of lots in the near vicinity. 
Noyes v. Fitzgerald. Opinion by Rowell, J. 


——__»—___—_ 


MINNESOTA SUPREME COURT ABSTRACT. 
JULY, 1882. 


CORPORATION—INVALID TRANSFER BY—‘WHO CAN 
QUESTION.— A railway company appropriated under 
the statute, for its purposes, land of plaintiff and paid 
for it. It afterward transferred the land to another 
company. Held, that plaintiff whose interests were 
not affected could not question the validity of the 
transfer. In respect to conveyances to or by a corpora- 
tion, no one whose interests are not affected, except 
the State, can call in question the capacity of the cor- 
poration either to convey or to receive and hold prop- 
erty. As to persons whose interests are not so affected, 
if the State acquiesces in the exercise by the corpora- 
tion of power to purchase and convey beyond what 
the State has conferred on it, they have no right to 
complain. Morawetz Corp., § 117; Natoma Water 
Co. v. Clarkin, 14 Cal. 544; Union Water Co. v. Mur- 
phy’s Flat Co., 22 id. 621; Chicago, B. & Q. R. Co. 
v. Lewis, 53 Iowa, 101; Chambers v. City of St. Louis, 
29 Mo. 543; Martindale v. Kansas City & St. Jo. R. 
Co., 60 id. 508; Goundie v. Northampton Water-works 
Co.. 7 Penn. St. 233; Grant v. Henry Clay Coal Co., 
80 id. 208; Smith v. Sheeley, 12 Wall. 358; Nat. Bank 
v. Mathews, 98 U. S. 621. The act of the corporation 








is like that of an alien in jurisdictions where the rule 
of the common Jaw, as to the capacity of the alien to 
hold and convey real estate, still prevails. As to every 
one but the sovereign, the conveyance toor by an 
alien is valid. Crolley v. Minneapolis & St. Louis Jail- 
way Co. Opinion by Gilfillan, C. J. 


MARRIAGE — DEED FROM HUSBAND TO WIFE 
THROUGH THIRD PERSON. — As respects conveyances 
of real estate between husband and wife, the rule, 
both of common law and the statate, has always been 
understood as referring to conveyances directly from 
a wife to her husband, or vice versa, and not to indirect 
conveyances from one to the other, through a third 
person. McMillan v. Cheeney. Opinion by Berry, J. 


NEGLIGENCE—MASTER AND SERVANT—CONFLICT OF 
LAW—STATUTE OF ANOTHER STATE — RAILROAD. — A 
statute of Towa providing that a railroad company 
shall be liable to an employee injured by the negligence 
of another employee, held to give a right of action 
enforceable in Minnesota, although there was no simi- 
lar statute in Minnesota. Dennick v. Railroad Co., 
103 U. S. 11; Leonard v. Steam Nav. Co., 84 N. Y. 48; 
Chicago, St. L., etc., R. Co. v. Doyle, 8 Ry. Cas. 171; 
Nashville & C R. Co. v. Sprayberry, 8 Baxt. (Temn.) 
341. See also Selma, etc., R. Co. v. Lacy, 43 Ga. 461, 
and 8. C., 49 id. 106. Herrick v. Minneapolis & St. 
Louis Kailway Co. Opinion by Mitchell, J. 


LEASE — VOID BY STATUTE OF FRAUDS. — An oral 
lease for three years terminable upon four months’ no- 
tice by the lessor is void under the statute of frauds. 
But though void as a lease, the rule is that if the lessee 
goes into possession under it, it regulates the terms of 
the tenancy as respects rent. Laughran v. Smith, 75 
N. Y. 205; Thurber v. Dwyer, 10 R. I. 355; Larkins v. 
Avery, 23 Conn. 3804; Morrill v. Mackman, 24 Mich. 
279; Tayl. Landl. & Ten., § 80; Wood Landl. & Ten., 
§ 25. Evans v. Winona Lumber Co. Opinion by 
Berry, J. 


ee 


INSURANCE LAW. 

LIFE POLICY—PARTIES TO ACTION ON—DECLARATION 
—WAIVER OF PAYMENT OF PREMIUMS WHEN DUE.—(1) 
The engagement of the company was: ‘*‘ And the said 
company do bereby promise to, and-agree with the in- 
sured, his executors, administrators, or assigns, well 
and truly to pay ” to the insured, ete. Held, that the 
action to recover the amount of the policy could be 
maintained in the name of the intestate’s administra- 
tors. Davenport v. Mutual Life Association, 47 Vt. 528, 
distinguished. (2) Itis not necessary to set out in 
hec verba in the declaration the several conditions in 
the policy, and then allege performance; or to prove 
that the insured did not die in a duel, or while em- 
ployed on the railroad, ete. (3) The defendant by its 
dealings with the intestate in accepting payment on 
the premiums long after they were due, and by other 
acts, waived the condition in the policy, by which a 
failure to pay the premiums as soon as due should 
work a forfeiture. No tender of the last premium was 
necessary. Vermont Supreme Court, October Term, 
1882. Tripp v. Vermont Life ms. Co, Opinion by 
Powers, J. (55 Vt. 100.) 


——__>___—_—_- 


CORRESPONDENCE. 


Sections 444 AND 445, CopE OF CRIMINAL PROCEDURE. 


Editor of the Albany Law Journal: 
Section 444 of the Code of Criminal Procedure pro- 
vides: ‘‘Upon an indictment for acrime consisting 
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of different degrees, the jury may find the defendant 
not guilty of the degree charged in the indictment, 
and guilty of any degree inferior thereto, or of an at- 
tempt to commit the crime.” 

The next section provides, that “in all other cases 
the defendant may be found guilty of any crime the 
commission of which is necessarily included in that 
with which he is charged in the indictment.” 

The latter section expresses the rule generally in 
force before the adoption of the Code in any case. The 
question uow admitting of discussion is whether on 
an indictment fora crime, consisting of different de- 
grees, a conviction cau be had ‘of any crime, the 
commission of which is necessarily included in that 
with which he ischarged in the indictment. Do the 
words, ‘in all other cases,’’ exclude the application of 
the principle contained in section 445 from crimes 
which consist of different degrees? 

Had section 445 been introduced by the words ‘in 
all cases,” omitting the word “ other,” it would have 
been clear that in any case a conviction might be had 
fur any offense necessarily included in the crime 
charged. 

It is contended by some that no change in the rule 
heretofore existing was intended, while others con- 
tend that to assume that a conviction can be had for 
any crime “necessarily included,” etc., where the 
crime does consist of different degrees, is to override 
a plain statutory provision, which limits that rule to 
cases other than those mentioned in section 444. 

1. On an indictment for murder can there be a con- 
viction for manslaughter? 

2. On such an indictment can there be a conviction 
for an assault in the third degree? 

Section 35 of the Penal Code seems to limit convic- 
tions to ‘‘the crime charged therein,’’ ‘‘a lesser de- 
gree of the same crime,” ‘‘an attempt to commit the 
crime so charged,” and ‘tan attempt to commit a les- 
ser degree of the same crime.”’ 

The fact that section 36 of the Penal Code does not 
mention crimes ‘‘ necessarily included therein”? may 
throw light on the inquiry. 

L. C. Lane. 

BrRASHER FAtts, N. Y., Oct. 22, 1883. 


NEW BOOKS AND NEW EDITIONS. 


Woop’s BROWNE ON CARRIERS, 

Wood's Browne on the Law of Carriers of goods and pas- 
sengers by land and water. By J. H. Balfour Browne, 
Esq., with notes and references to American cases, by 
H. G. Wood. New York and Albany: Banks & Broth 
ers, 1883. Pp. xxxi, 771. 

This book is not according to our ideal, that is to say, 
in our opinion, an original work by a competent hand 
is generally preferable to a work written by one com- 
petent hand and annotated by another, especially 
when the original is English and the annotation is 
American. But Mr. Browne's book is good, and Mr. 
Wood's annotations are here, as everywhere else, ex- 
cellent, and the work may safely be recommended for 
all that Mr. Wood claims for it, namely, ‘‘ not to sup- 
plant the various excellent American treatises upon 
this subject,” but as “a convenient and necessary ad- 
junct thereto.” The printing is excellent. 


OVERTON ON LIENS. 


A Treatise on the Law of Liens, at common law, equity, 
statutory and maritime. By D. Y. Overton. New York 
and Albany: Banks & Brothers, 1883. Pp. xlviii, 817. 

As the anthor says, this is “a first essay in a hitherto 
almost untrodden path of legal text writing.” The 





necessarily slight examination which we have been 
able to give it results in a highly favorable impression. 
The topic is certainly very important, and the writer 
has treated it as he professes,—not merely thrown to- 
gether a mass of authorities. The arrangement is 
orderly, the discussion is clear and discreet, and the 
citations are sufficient to illustrate and not enough to 
swamp or confuse the text. Here within a very moder- 
ate compass the practitioner can find the law of lien 
applicable to a great number of subjects of every-day 
inquiry, and we shall be surprised if the essay does 
not meet very general approval. 


CROOKE JAMES’ CURIOSITIES OF LAW AND LAWYERS. 


This is avery interesting and amusing melange of 
anecdotes, incidents, facts, fancies, opinions, sugges- 
tions, and historical information. Most of the matter 
is familiar, but it is derived from many sources, and it 
is convenient to have it gathered into the compass of 
500 well-printed pages. The collector well describes 
the contents as “favorite sayings, standard illustra- 
tions, golden sentences, exploits of legal heroes, ex- 
planations of curious and memorable doctrines and in- 
cidents.’’ Most of the anecdotes are English, but there 
are a few good ones of American parentage. The index 
is very good, for a wonder. Published by Banks & 
Brothers, New York and Albany. 


SUPPLEMENT TO BURROUGHS ON TAXATION. 

A Supplement to a Treatise on the Law of Taxation as im- 
posed by the State and their municipalities, or cther 
sub-divisions, and as exercised by the government of the 
United States, particularly in the customs and internal 
revenue; being a digest of cases decided between August, 
1877, and January 1, 1883 By W.H. Burroughs. New 
York: Baker, Voorhis & Co., 1883. Pp. xxvi, 126. 

This seems a thorough compend of the cases decided 
since the issue of Mr. Burroughs’ excellent work. The 
matter is well arranged, and there are tables of con- 
tents and cases. 


HIRSCHL ON FRATERNITIES AND SOCIETIES. 

The Law of Fraternities and Societies. A book of interest to 
Masons, Odd Fellows, Red Men, Druids, Chosen Friends, 
Foresters, Knights of Pythias, Members of A. O. U. W., 
Royal Arcanum, K. of H., L. of H., and of all similar 
organizations, with special reference to the insurance 
feature. By A.J. Hirschl. St. Louis. W. H. Stevenson, 
1883. Pp. vi, 74. 

The title-page reads like a joke, but we suppose it all 
serious. What the ** Red Men”’ can “insure,” except 
tomahawking and scalping, and what “A. O. U. W.” 
can mean unless cats in convention, we cannot imag- 
ine. Every thing seems to be covered unless it is the 
“K. K. K.’’ There is a great deal of tom-foolery 
about many of these societies, and agreat deal of money 
is wasted upon them by confiding members, but it is 
well to know what the law about them is, and Mr. 
Hirschl seems to have collected it industriously and 
intelligently, and arranged it methodically. The book 
certainly has a place. Apart from its evident legal 
merits, the profession should buy it because of a 
peculiarity which we judge to be unique—it has no pre- 
face. 


BENJAMIN ON SALES. 
This is the “fourth American from latest English 
edition,” with notes by Prof. Bennett. Of the third 


edition, published two years ago, we spoke in terms of 
the warmest praise, in 24 Alb. Law Jour, 379. This 
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great work has received as much attention from 
American editors as Jarman on Wills, for the present 
is the second American edition from different 
houses within a few months, and consequently is in 
reality the fifth American edition. The present edi- 
tion is in one well- printed volume of 1,231 pages. It is 
published by Houghton, Miflin & Co., of Boston. 


X AMERICAN AND ENGLISH RAILROAD CASES. 

The American and English Railroad Cases, edited by Law- 
rence Lewis, Jr. A collection of all the Railroad Cases in 
the courts of last resort in America and England: Vol. 
x. Northport, N. Y., Edward Thompson. Pp. xiv, 852. 

The title-page sufficiently describes the volume, but 

it is too modest, for it does not state the fact that a 

good many of the cases are annotated. The book is 

not very well printed. 


MERWIN’S PATENTABILITY OF INVENTIONS. 


This volume, by Henry Childs Merwin, discusses the 
subject under the divisions of Inveation and Discov- 
ery, Anticipation or Identity, Ingenuity, New Use and 
Double Use, Combination, Substitution, Principle, 
Prior Knowledge or Use, Prior Invention, Prior 
Patent or Publication. It consists mainly in abstracts 
of adjudged cases, but each division is prefaced by a 
general statement of the principles governing the par- 
ticular topic. It seems to be a very complete resume, 
and to be very intelligently executed at all points. 
Published by Little, Brown & Co., Boston, pp. xxx, 
759. 


—_———__>___—— 


COURT OF APPEALS DECISIONS. 


ger following decisions were handed down Fri- 

day, October 26, 1883. 

Judgment affirmed with costs—The East River Gas- 
Light Company, appellant, v. Michael Donnelly et al., 
respondents; Jacob Carpenter, appellant, v. William 
Le Counte, respondent; Daniel Goldschmidt, respoud- 
ent, v. Claude Chaffanjon, impleaded, etc., appellants; 
Glideon Godefroy Girard, Jr., appellant, v. Ann Eliza- 
beth Campbell as administratrix, respondent.——Judg- 
ment reversed and new trial granted, costs to abide 
the event—James Talcolt, respondent, v. Jacob Harris 
et ano., appellants. ——Judgment affirmed with costs— 
Benjamin T. Robbins, respondent, v. Jesse Carll, ap- 
pellant; Philip H. Adee, receiver, etc., appellant, v. 
Charles G. Cornell, assignee, etc., respondent.—Ap- 
peal dismissed with costs—Martin E. Lees, respondent, 
v. Theodore F. Lees, appellant.—Judgment reversed, 
new trial granted, costs to abide the event—Adolph 
Woolner, appellant, v. Edgar P. Hill et al., respond- 
ents.——Appeals dismissed with costs—Lewis Brownell 
et al., respondents, v. The National Bank of Glovers- 
ville et al., appellants; The MacKinnon Pen Company 
and ors., respondents, v. The Fountain Ink Company 
and ors., appellants; Augusta Edwards et al., appel- 
lants, v. Wm. B. Weaver, impleaded, etc., respondent; 
Herman Veeder, respondent, v. Wm. Mudgett et al., ap- 
pellants; Julius Forstmann et al., respondents, v. Her- 
man Schulting, appellant; First National Bank of 
Thaca v. Joseph McGraw, respondent, and Ezra Cor- 
nell, appellant.——Appeal dismissed without costs— 
Ithaca Gas-Light Company, appellant, v. Leonard Tre- 
main et al., respondents.——Judgment affirmed with 
costs—Henry Amy and ano., respondents, v. Abram 
Stein and ano., appellants; Kate A. Sperry, respondent, 
v. George Gardner, appellant; John W. Dean, appel- 
lant, v. David S. Biggs, respondent.——Judgment re- 


versed, new trial granted, costs to abide the event— | 








People, ex rel. Daniel D.Comstock, respondent, v. John 
Lucus et al., appellants. ——Motion to vacate judgment 
taken by default—Matthew B. Almon et al. v. James 
G. Hamilton et al.——Granted on condition that the 
appellants file the return to the court within twenty 
days from the date of this order, and within the same 
time pay to the respondent twenty dollars costs of ° 
motion in each case—Bank of Nova Scotia v. James G. 
Hamilton et al.— Motion to amend remittitur 
granted with costs in this court and the courts be- 
low—Hugh Conaughty v. Saratoga County Bank.— 
Motion to amend remittitur granted without costs— 
In the Matter of Ferdinand S. Hahn, an attorney. 
Motion to dismiss appeals denied with ten dollars 
costs—Henry Stedeker v. Henry O. Bernard; Christiana 
Harrison v. the Brooklyn, Bath and Coney Island 
Railroad Company. 


NOTES. 


| gpg contemporary the ALPany Law Jour- 

NAL (with whoin it is charming to have an occa- 
sional tilt — his wit is keen, and his repartee, though 
sharp, good natured) waxes even more funny than 
usual over the absurdity of Lord Coleridge ‘* endan- 
gering his health by any such hyperborean journeys as 
the Canadians would gladly tempt him to. * * #* 
They might persuade his lordship into an Arctic ex- 
ploring expedition.” The intoxication  result- 
ing from the presence of a real live lord all 
to themselves seems to have been too much 
for our Republican friends. ‘“’T'was ever thus,”’ 
however. We have no doubt’ their distin- 
guished guest will have many a good story to tell of 
men and things in that connection, when be returns 
to his ain fireside. As for ourselves, we suppose living 
so near the North Pole keeps us cool in the presence 
of one with a long handle to his name, to say nothing 
of our being necessarily somewhat more used to it. 
The writer also tells us that the chief justice had all 
his expenses paid by the New York Bar Association 
“from his own door” until bis return, $2,500 being 
appropriated for the purpose. Jumbo would have 
cost more, but would have drawn a larger, though not 
such a select crowd. Waiving the question as to the 
good taste of the Lord Chief Justice of England accept- 
ing the invitation on such terms, we can join with 
Punch (probably the best exponent of English senti- 
ment on such a proceeding) in hoping that the “ large 
takings confidently expected’’ by the managers have 
been duly realized.—Canada Law Journal.— This 
is the question that troubles a French justice of the 
peace: A drover and a butcher in the market adjusting 
their accounts went to a tavern to dine together. Dur- 
ing the meal the butcher took from his pocket a bank 
note of one bundred francs value wherewith to pay the 
drover, but in handing it over let it fall in a dish of 
gravy. He snatched it out, and holding it between a 
thumb and forefinger, waived it toand fro to dry it. 
The drover’s dog accepting this movement as a friendly 
invitation, and liking the smell of the saturated note, 
made a spring at itand swallowed it. The butcher 
was furious. ‘‘Give me my money,” he demanded: 
‘** Kill the dog and open him.” ‘ Not bya great sight,” 
replied the drover; ‘‘my dog is worth more than 100 
franes.”” “Then lowe you nothing. Your dog has 
collected for you before witnesses.’’ ‘‘My dog is not 
my cashier. And besides, where is your receipt.” 
‘*The justice will have to settle this.’’ ‘ Let him.” 
And now for weeks the justice has vainly been seeking 
law or precedent for such a case, and the townsmen 
have been on the verge of a riot over it again and 
again. 
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CURRENT TOPICS. 

URING the progress of the Guiteau trial severe 
censure was visited upon the presiding justice 

for the extraordinary license and disorder which at 
times characterized the investigation. In a recent 
work by Dr. Buckham, entitled ‘‘ Insanity in its 
Medico-Legal Relations,” the author reviews these 
comments as follows: ‘‘It was alleged, during the 
trial, that unless extraordinary license were given to 
Guiteau to enable the experts, then and there, to 
study his mental condition, grave doubts existed 
as to whether the assassin could be convicted. We 
do not vouch for the truth of the allegation, but it 
is charitable to believe that either that or some other 
equally cogent and weighty reason induced the 
learned judge to waive, during the trial, the usually 
severe decorum of a court of justice, engaged in 
determining the guilt or innocence, sanity or 
insanity, of a prisoner charged with the commission 
of a crime the most heinous known to the law. The 
proceedings during that memorable trial were 
characterized by the conspicuous absence of gravity, 
dignity and order, and had, to the eyes of those 
who did not divine the intention of the court, the 
appearance of a burlesque or the enactment of a 
farce, rather than of a solemn trial for the deliberate, 
unprovoked murder of an innocent person (waiving 
all mention of the exalted rank and responsible 
official position of that individual). It is not cred- 
itable to the United States that its judicial 
machinery is so defective, that for the purpose of 
securing justice in the case of the murderer of its 
chief executive the court had to allow the prisoner 
such license as brought the court to the verge of 
contempt.” Andthe doctor thinks it would have 
been much more dignified and decorous to have 
sent Guiteau to an asylum and to have allowed “ the 
medical experts to study him thoroughly,” and 
determine concerning his mental condition. Perhaps 
so, but the experts would never have agreed, as the 
trial itself shows, and the trial itself demonstrated 
in the most satisfactory and public manner, and as 
no other test could have done, the prisoner’s capacity 
to distinguish between right and wrong and to 
control his actions. As we said during the trial, 
courts of law are not schools of manners but tribu- 
nals of justice, and dignity and decorum must yield 
to the exceptional necessities of such cases as the 
one in question. We can imagine nothing more 
uncertain, capricious and inconclusive than an 
investigation of medical experts on such a question. 
Every man ought to have the right to demand that 
the question of his mental responsibility shall be 
determined in public and by men who are not 
theorists and partisans. We hope to be spared any 
more experts or expertness, especially on the subject 
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in question. If we must have experts, let us have 
them as witnesses and not as judges or jurors. 


It is interesting to learn what a great judge of 
another country thinks of the conduct of the Guiteau 
trial, especially when he is of a country where trials 
are conducted with peculiar decorum and dignity, 
and where any innovation on the established con- 
duct of the court would be most jealously regarded. 
A correspondent writes us: ‘* When I was in New 
York, Imet Lord Coleridge, and during the con- 
versation some one asked what he thought of the 
Guiteau trial, and Lord Coleridge said that he read 
the account of the trial entirely, and that he approved 
of the course of Justice Cox throughout. He said 
that he thought at the time that he would have 
acted differently in one or two instances had he been 
the presiding justice, but that he was by no means 
certain that he would. He said the position of the 
justice presiding at the trial was a trying one, and 
that in his judgment Justice Cox acted admirably 
throughout.” 


The Louisiana judges are not mealy-mouthed. In 
Young v. Bridges, 34 La. Ann. 333, the plaintiff, a 
strong man of 35, had assaulted and cruelly beaten 
the defendant, his father-in-law, a weak man of 60, 
and the latter thereupon called hima ‘‘ thieving 
puppy and villain,” and the plaintiff sued him for 
slander. The court mildly observed: ‘‘ We cannot 
refrain from an expression of our regret at the 
appearance of such a cause on our docket, which 
teems with cases involving important and scientific 
questions of law, the decision of which will 
settle rights of vast magnitude, and will contribute 
to settle points of great interest in our jurisprudence. 
Like our learned brothers, in disposing of the case 
reported in 9 Ann, 358, we think that ‘it is not fit 
that such cases as this record presents should be 
brought before the courts. Better far wouid it have 
been for the credit of the parties and the cause of 
justice, if the matters disclosed had been permitted 
to remain only in the knowledge of the by-standers, 
than to have blazoned them on the records of the 
tribunals.’ In the interest of society and of peace 
in the State, we indulge the hope that our learned 
brothers of the law profession will lend their 
influence to the suppression of such litigation.” 
Again, in Marshall v. Pearce, id. 557, they observe: 
“ With great respect for the ability usually displayed 
by the judges who participated in that decision, we 
are compelled to say that the proposition on which 
it rests is so preposterously untenable, that we can 
only characterize it as an example of Homeric 
nodding.” Thisis not quite so polite as the judges 
usually are in overruling one another. They have 
also some sense of humor. Speaking of certain 
provisions of the Federal Constitution, they say, in 
Favrot v. Parish of East Baton Rouge, id. 491: 
“Those who invoke that protection must be panoplied 
from top to toe. 


‘If there’s a hole in a’ your coats, 
I rede ye tent it.’” 





362 


THE ALBANY LAW JOURNAL. 











And in State v. Cognovitch, id. 529, holding that 
an information for assault by willful shooting need 
not allege the use of a dangerous weapon, they say: 
‘The common sense of prosecuting officers, judges 
and juries may be relied upon to protect persons 
from imprisonment in the penitentiary for shooting 
with pop-guns, or like innocent playthings.’’ So 
there is no help for the man who has his eye put out 
by the small boy’s bean-blower. 


It is to be feared that we are to have in this 
country a counter-part of the libel suit of Belt v. 
Lawes, which recently engrossed so much of the time 
of the courts of England, and in which a new trial 
has been granted. Mr. Belt sued Mr. Lawes for 
saying that Mr. Belt did not make the busts which 
he pretended to make. And now Mr. Feuardent 
has sued General Cesnola for libel in respect to the 
collection of Cypriote curiosities which the latter 
persuaded the Metropolitan Museum of Art in New 
York to buy. The plaintiff charged that General 
Cesnola had mended and restored many of the 
battered and abortive images in question, so as to 
make them presentable and interesting, representing 
that such was their original condition. The General 
says in substance that Mr. Feuardent is a liar. And 
now Mr. F. sues him. The newspapers some time 
ago were filled with a wearisome discussion of this 
matter. We hope the time of the courts is not to 
be taken up with it. The collection is extremely 
devoid of entertaintment; one example of this 
archaic art is as good as a score, and there are scores 
in different degrees of dilapidation and grinning 
idiocy. We really wish the wager of battle could 
be restored for once, so that these two dilletante 
could fight the matter out without expense to the 
public, which cares very little which is right. 


The most curious corporation we ever heard of is 
the American Society of Professors of Dancing, 
organized to secure the advancement of the art of 
dancing, to correct and remedy certain abuses, to 
compose dances and publish them, and to promote 
the social intercourse of members, which filed its 
certificate of incorporation last week. What these 
‘*abuses”’ in question are we do not know, but we 
hope the corporation will take measures to eliminate 
hugging from the waltz, and if it could render it 
unfashionable for Women to go to balls in a degree 
of undress which they would shriek at being caught 
in by a man in private, they would do a good thing. 


Dr. John P. Gray thinks that lawyers disagree as 


often as doctors. In an address at the Albany 
Medical College in September last he said: ‘‘ Among 
physicians I doubt whether there are any more 
blunders or blunderers than among lawyers. I know 
there is a sort of proverb that doctors disagree. 
This, gentlemen, was undoubtedly written and pro- 
mulgated by a lawyer and on the diversion principle 
of ‘stop thief.’ We do not pretend to encourage you 





in the idea that you must always be in accord, but in 
agreement and harmony. You will be in harmony 
when you are honestly seeking the truth in any case, 
To see from different standpoints of knowledge or 
judgment is not disagreement. Here is where a 
lawyer does not apprehend or understand the phy- 
sician. He does not discriminate, in a given case, be- 
tween medicine as a science and the different opinions 
of physicians in their recognition and interpretation 
of the symptoms of the case under question. Any 
lawyer might recall the difference among his brethren 
in the application of principles of law to par- 
ticular cases and the conflicting opinions as to how 
the facts in evidence should be read or construed 
in the light of legal science. We might cite the 
differing opinions on the same matters of judges 
of courts, men equally eminent, to prove that of 
all professions the law is not only the one in which 
the accuracy of human judgment is the most un- 
certain, but conspicuously it is the profession in 
which there is to be found the widest disagreement 
in the interpretation of facts, and their classifica- 
tion and application under rvuies of evidence. 
They have courts of error to adjust these matters, 
and I anticipate their reply that the final medical 
court of error, unhapyiiy, lies beyond the jurisdic- 
tion of men.” There is a good deal of truth in 
this, but doctors frequently carry their disagree- 
ments izio the domain of feeling, which lawyers 
very seldom do. And again, agreement among law- 
yers is much less practicable in the nature of 
things, for it involves agreement upon the principles 
of justice — what is right in a given case, the facts 


being conceded. 
—— 


NOTES OF CASES. 


N Shoulters v. Allen, Michigan Supreme Court, 
October 17, 1883, 16 N. W. Rep. 888, the court, 
without deciding the point, considered evidence of 
business incapacity in the following terms: ‘‘ The 
showing of mental incompetency on the part of the 
defense is apparently very strong. Witnesses testify 
that Allen attended school, but could not get beyond 
learning the alphabet. He could not count, some 
say five, others say twenty. He knew nothing of 
the value of money, and would take a silver piece 
in preference to one of gold if it were larger. He 
would eat whatever was put upon his plate, be it 
much or little. Whoever was confided in by him 
could do what he pleased with him, and he had no 
capacity whatever of self-protection against over- 
reaching. On the other hand, it was shown, mainly 
by defendant’s witnesses, that he was industrious, 
and had cleared up his farm by his own labor and 
by exchanging with others, and that until after this 
note was given no guardian had been appointed for 
him. His neighbors dealt with him ina small way, 
apparently without any sense of wrong. George E. 
Taylor, one of the defendant’s witnesses, had dealt 
with him on fifteen or twenty occasions, and once, 
as agent for another person, had loaned him money 
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and taken a mortgage for it. Ira Potter had bought 
timber of him. William E. Brown had traded oxen 
with him, agreeing upon the boot to be paid. David 
Richards had not only bought wood of him, but had 
performed the marriage ceremony for him, and Allen 
appears to be now living without, so far as we are 
informed, any reproach in the relations then estab- 
lished. Surely this evidence goes very far to over- 
throw the apparent case made for the plaintiff. It 
was also shown that Allen was registered as a voter 
and voted without objection.” We should suppose 
that a man who would prefer a trade dollar to an 
‘eagle’ is hardly tit to conduct his own business. 


The same court, in Gilbert v. Flint & P. M. Ry. 
Co., October 17, 1883, 16 N. W. Rep. 868, held that 
judicial notice will be taken that a box freight car 
in a state of rest at a highway crossing is not per se 
a frightful object to horses of ordinary gentleness ; 
the question is not for the jury. The court said: 
‘“‘The defendant’s counsel contended at the trial 
that the question was one for the court, but the 
learned judge overruled the point, and decided that 
it was a subject for the jury. We are unable to 
concur in this ruling. There are a vast variety of 
things which must be regarded as matterof common 
knowledge; things which every adult person of 
ordinary experience or intelligence must be presumed 
to know; things which do not require to be pleaded 
or to be made the subjects of specific proof; and it 
is not within the province of a court to leave it to a 
jury to find contrary to this knowledge. The ques- 
tion before us is subject to this principle. It is 
according to daily experience to see cars going or 
standing on the common highways while teams are 
variously employed near by, and pass and repass 
without taking fright. We have street-cars, and 
steam fire-engines, and steam threshing-machines, 
but horses readily become familiar with them, and 
serious frights are exceedingly rare and entirely 
exceptional. As objects calculated to alarm horses, 
the rulé is in favor of their harmlessness. If a stand- 
ing freight car should be deemed as dangerous as 
here represented, it would be impossible to consider 
these machines and vehicles as fit to appear cn the 
highway. Moreover, the reason would apply to a 
thousand customary and convenient modes of use 
of our ordinary highways, which have always been 
exempt from such doctrine, and which must remain 
exempt unless we are prepared to surrender a large 
and valuable portion of our rights connected with 
the public thoroughfares.” Sherwood, J., however 
thought that the car was naturally calculated to 
frighten horses of ordinary gentleness. 


It seems to us that the practice of granting new 
trials on account of intemperate and unfounded ex- 
pressions of counsel in arguing to the jury are be- 


coming too frequent. It is bad enough in criminal 
cases, but in civil cases it is much worse. The most 
absurd instance we have ever seen is Cleveland Paper 
Co. v. Banks, Nebraska Supreme Court, October 9, 





1883, 16 N.W. Rep. 833. This was an action on an 
alleged agreement to pay for paper furnished the 
printing company. The attorney for defendant per- 
sisted in offering to prove that one §., the secretary 
of the printing company, had embezzled the funds 
and appropriated the property of the said company, 
which evidence was excluded. In the argument to 
the jury defendant’s attorney said: ‘‘The history 
of Smith you know; they told you that directly 
after these goods were shipped Smith went away, 
and that he went away with property that was not 
his own.” Held error, and that the cause must be 
reversed, ‘The rights of parties are to be deter- 
mined from the evidence, and an attorney, in 
arguing a case to a jury, must confine the discussion 
of facts to those proved. If he can be permitted to 
make assertions of facts, or insinuations of the exist- 
ence of facts, not supported by the proof, there is 
danger that the jury will lose sight of the issue, or 
be influenced by misstatements as to the prejudice 
of the other party. Where such statements are 
improperly made, prima facie they are prejudicial, 
and may be sufficient to cause the reversal of the 
case. In the case under consideration it was entirely 
immaterial whether Smith had embezzled the funds 
or appropriated the property of the Post Printing 
Company or not, and any evidence tending to prove 
such facts, or assertions of their existence, must 
have diverted the attention of the jury from the real 
question at issue and must have been prejudical. 
That evidently was the object of the statement, and 
that it had the effect desired is pretty clear. The 
question at issue was whether Banks, the president 
of the company, had made himself personally 
responsible for the payment of a quantity of paper 
purchased for and received by the Post Printing 
Company. Whether or not Smith had embezzled 
the funds or appropriated the property of the com- 
pany, in no event could have the slightest relation 
to the case; and the only effect of the persistent 
offer of such evidence and making of such state- 
ments was to cause the jury to consider that the 
alleged wrong of Smith would defeat the liability of 
the defendant. In our opinion therefore the state- 
ment was so far prejudicial as to demand a new 
trial.” 


In Geraty v. Stern, 29 Hun, 426, the plaintiff went 
to the defendant’s store in New York city to pur- 
chase an ulster for herself. After she had examined 
one and put it on preparatory to its purchase, 
a floor walker in the employ of the defendant 
approached and told her that she did not wish to 
purchase the ulster, but was a spy from a rival 
establishment, and told the saleswoman to take the 
cloak from the plaintiff, which was done. Held, 
that this constituted an actual assault, and that the 
defendants were liable for it. The court said: 
‘‘ The liability of masters is not measured entirely by 
their instructions to their servants. If the act of 
the servant be within the scope of his authority, 
and committed in his master’s business, the latter is 
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responsible. Higgins v. Watervliet Turnpike Co., 46 
N. Y. 28; S. C., 7 Am. Rep. 293. In this case there 
can be no claim that the employees of the defendant 
were prompted by malicious motives or selfish aims. 
Their action was in their line of duty as they 
understood it. The duty to act was cast on them 
then and there. Their instructions were not to 
show styles or give prices to persons who came from 
other stores to look at styles or obtain prices. Here 
an emergency arose, where such a case was presented 
as the employees believed, and the duty of deciding 
was imposed on them. They may have decided 
unwisely, but their decision and action was clearly 
within the line of their duty, and the defendants 
are responsible for the resulting consequences. . It 
was for no selfish purpose that they submitted the 
plaintiff to indignity, but to serve the defendants 
only, and if they devolved the duty of carrying out 
their instructions on their employees they must be 
held responsible forthe manner in which it is done; 
no other rule would meet the requirements of public 
policy or public convenience.” See Chicago & 
Eastern R. Co. v. Fleeman, 103 Ill. 546; 8. C., 42 
Am. Rep. 33, and note, 36; also 26 Alb. L. J. 64, 
‘**Course of Employment.” 


The action of Murray v. New York Life Insurance 
Company, 29 Hun, 428, was on a life insurance policy 
containing a condition that the policy should be 
void if the assured ‘‘ should die in or in consequence 
of the violation of the laws,” etc. It appeared that 
the assured and his brother made a violent and un- 
lawful attack upon one Berdell in a railroad depot. 
The brother held Berdell from behind while ‘the 
assured beat him on the head and face with a raw- 
hide, inflicting deep and painful wounds from which 
the blood flowed freely. In the struggle Berdell 
drew a pistol from his pocket. At about the same 
instant the assured ceased to strike him, jumped 
over a lunch counter and attempted to pass through 
a doorway which led out of the depot. As he did 
so he turned his face toward Berdell and at the same 
instant the pistol was discharged, the ball striking 
the assured in the forehead and inflicting a wound 
from which he died in a few days. The fight from 
its commencement to the shooting lasted about 
thirty seconds. Upon the trial of this action Berdell 
testified that he did not intentionally shoot the 
assured; that in the struggle his hand was drawn 
toward his pistol pocket; that he drew the weapon 
without the intention of shooting any one, and that 
it was discharged accidentally. Held, that a jury 
might, from the circumstances of the case, find that the 
shooting was a natural consequence of the assured’s 
unlawful assault, and that a verdict so finding 
would not be disturbed by an appellate court.” The 
court said: ‘‘ The point is now made by the appel- 
lant, that as Berdell’s testimony of the accidental 
discharge of the pistol was uncontradicted, the 
shooting of Murray cannot be said to have been the 
natural consequence of the assault, and therefore 
does not fall within the condition of the policies. In 























other words, that upon this evidence it cannot be said 
that the assured, who accidentally received a wound 
which caused his death, died in or in consequence 
of a violation of the law. I cannot assent to this 
proposition. It assumes that the condition is to be 
read as if it provided against the killing of the 
assured by some means intended to take his life. 
The condition is that if he should die while engaged 
in the violation of the law, or in consequence of 
such violation, the policy should be veid. So that 
if while engaged in the perpetration of a criminal 
act, he should as a direct result of such act lose his 
life, the policy would be clearly void, and it would be 
immaterial whether the death was caused acciden- 
tally or asa result of an intention to kill on the part 
of the one inflicting the wound. If Berdell had 
thrown Murray upon the ground, and in so doing 
his head had struck against some substance which 
inflicted a wound causing death; orif while engaged 
in a personal struggle with Berdell and as a result 
of that struggle the pistol had been accidentally 
discharged in Berdell’s pocket and Murray had been 
killed, or if Berdell had thrown Murray from him 
upon the ground and he had fallen under the wheels 
of the cars and been killed, I think in either event 
the policy would have been void as the assured 
would, in such cases, have died while engaged in 
the violation of law; that is, that the assault which 
he had made upon Berdell would, in the cases cited, 
have been the direct and proximate cause of his 
death, and it would be immaterial what Berdell’s 
intention was at the time the death wound was 
inflicted. So long as there was a violation of the 
law upon the part of the assured, and death as its 
result, it is immaterial in what manner it was pro- 
duced, excepting that there should be in each case 
a direct connection between the criminal act and 
the death of the assured. * * * None of the 
reported cases present the precise point which the 
appellant raises in the present action. The cases are 
however somewhat analogous, and so far as they go 
support our views. In the Cluff cases reported — Cluff 
v. Mutual Benefit Life Insurance Company, 95 Mass. 
(18 Allen) 308; id. 99; id. 317, and Bradley v. 
Mutual Benefit Life Insurance Company, 45 N. Y. 
422; S. C., 6 Am. Rep. 115, there was no question 
but that Cox when he shot Cluff intended to kili 
him. * * * It will be observed that the rulings 
of the trial courts of Massachusetts and New York 
were in direct opposition to each other. One holc.- 
ing that there was no violation of law on Cluft’s 
part, and the other that he died in the violation of 
the law. The appellate courts in each insiance 
reversed these rulings, holding that in neither case 
could the question be determined as one of law, but 
should have been submitted tothe jury. We think 
that in this action it would have been error for the 
court to have directed a verdict, and that the case 
was properly disposed of by submitting it to the 
consideration of the jury, and we find no grounds 
for disturbing their verdict. * * * Thequestion 
was, did Murray die in or in consequence of the 
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criminal assault which he made upon Berdell ? This 
question was to be determined without reference to 
the question whether Berdell, in taking Murray’s 
life, had also committed a crime. It might very 
well be that if Berdell had been indicted and tried 
for the killing of Murray, a jury might have said 
that he was not justified in killing him, and yet 
such a verdict would not be inconsistent with the 
fact that Murray died in consequence of his violation 
of law.” 





COMMON WORDS AND PHRASES. 





RESENCE. — This word received construction 

by the Massachusetts Supreme Court, in Riggs 

v. Riggs, June, 1883. The question was whether a 
will was executed in ‘‘ presence” of the testator. 
The testator had received a severe injury and was 
lying on his bed unable to move. His sight was 
unimpaired, but he could only look upward, as he 
was incapable of turning his head so as to see what 
took place at his side. The will was attested and 
subscribed by the three witnezses in the same room 
with the testator, at a table by the side of the bed, 
about four feet from his head. The contestants 
claimed that this attestation was insufficient because 
the testator did not and could not see the witnesses 
subscribe their names. The court said: ‘‘It has 
been held by some courts, upon the construction of 
similar statutes, that such an attestation is not 
sufficient. Aiken v. Weckerly, 19 Mich. 505; Downie’s 
Will, 42 Wis. 66; Tribev. Tribe, 13 Jur. 793; Jones 
v. Tuck, 3 Jones (N.C.), 202; Grahamv. Graham, 
10 Ired. 219. But we are of opinion that so nice 
and narrow a construction is not required by the 
letter and would defeat the spirit of our statute. It 
is true that it is stated in many cases that witnesses 
are not in the presence of a testator unless they are 
within his sight; but these statements are made 
with reference to testators who can see. As most 
men can see, vision is the usual and safest test of 
presence, but it is not the only test. A man may 
take note of the presence of another by the other 
senses, as hearing or touch. Certainlyif two blind 
men are in the same room talking together, they are 
in each other’s presence. If two men are in the 
same room conversing together, and either or both 
bandage or close their eyes, they do not cease to be 
in each other’s presence. It would be against the 
spirit of our statutes to hold that because a man is 
blind, or because he is obliged to keep his eyes 
bandaged, or because he is by an injury prevented 
from using his sight, he is deprived of the right to 
make a will. The statute does not make the test of 
the validity of a will to be that the testator must 
see the witnesses subscribe their names. They must 
subscribe ‘in his presence,’ but in cases where he 
has lost or cannot use his sense of sight, if his mind 
and hearing are not affected, if he is sensible of what 
is being done, if the witnesses subscribe in the same 
room or in such close proximity as to be within the 
line of vision of one in his position who could see 





and within his hearing, they subscribe in his pres- 
ence, and the will, if otherwise duly executed, is 
valid. In a case like the one before us, there is 
much less liability to deception or imposition than 
there would be in the case of a blind man, because 
the testator, by holding the will before his eyes, 
could determine by sight that the will subscribed 
by the witnesses was the same will executed by him. 
We are of opinion therefore that the codicil was 
duly attested by the witnesses.” 

DomiciLE; RestpENcE. —In Fitzgerald v. Arel, 
Iowa Supreme Court, the court said: ‘‘ Residence 
and domicile are not necessarily the same. 2 Kent 
Com. 431, note; Love v. Cherry, 24 Iowa, 204; 
Cohen v. Daniels, 25 id. 90. In the latter case, 
Beck, J., said: ‘The distinction between the import 
of the terms ‘residence’ and ‘domicile’ is obvious. 
The first is used to indicate the place of dwelling, 
whether permanent or temporary; the second, to 
denote a fixed, permanent residence, to which, when 
absent, one has the intention of returning.’ The 
distinction here noted is the same as something 
made between actual residence and legal residence 
or inhabitancy. In Crawford v. Wilson, 4 Barb. 
522, the court said: ‘The actual residence is not 
always the legal residence or inhabitancy of a man, 
A foreign minister actually resides and is personally 
present at the court to which he is accredited, but 
his legal residence or inhabitancy and domicile are 
in his own country.’ See also in this connection, 
Shelton v. Tiffin, 6 How. 185, and 2 Pars, Cont. 578. 
In our opinion, wherever a man buys or hires a 
house and sets up housekeeping with his family, 
with the design of remaining there until he has 
completed a certain job of work, he becomes an 
actual resident of that county, within the meaning 
of the statute in question, and that too notwith- . 
standing his domicile may be in another county, 
to which he intends to return upon the completion 
of the job. The object of the statute depriving 
justices of the peace of jurisdiction over actual non- 
residents of the county was doubtless to secure 
persons against annoyance from suits where they 
could not conveniently remain to defend. But this 
reason cannot be presumed to apply where a person 
is sued in a county in which he has set up house- 
keeping with his family.” 

CLERK. — A commercial traveller or ‘‘ drummer ” 
is not a ‘‘clerk.” State v. Chapman, Louisiana 
Supreme Court, 1883. The court said: ‘‘ Sundry 
definitions of ‘clerk’ are given us. The word, as 
designating an occupation or business, must be 
understood in its ordinary acceptation, and that is, 
not a writer or one performing clerical functions 
only, but a salesman in a store or shop as well. The 
act in question uses it in this latter sense. The 
business of travelling agent is quite distinct from 
that of clerk. It has sprung up in comparatively 
recent times, and is one of the recognized needs of 
modern trade. The English call such person a 
commercial traveller, the French commis voyageur. 
Americans, with characteristic aptitude for nomen- 
clature, call him a drummer. The defendant travels 
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through the country, solicits orders, sells goods, by 
sample or otherwise, transmits the orders to his 
employers, who fill them as he has agreed. If one 
were asked to say what sort of business was that of 
drummer, he would describe it in this or other 
language of like import. * * * The business is 
so peculiar and distinctive that it cannot be mistaken 
for that of clerk. No one seeking employment from 
a firm as drummer would ever think of saying he 
wanted to be clerk, and vice versa. Every business 
man would understand instantly, if employment as 
a clerk was sought, that the applicant was not offer- 
ing to travel and solicit orders, as the defendant 
does.” 

Track. — This word in a statute concerning high- 
ways crossing railroads means the entire road-bed, 
although there may be four tracks, two of which are 
side tracks. Delaware, etc., Co.v. Whitehall, 90 N. 
Y. 21. 

ABSOLUTELY NEcEssarRy. — A will authorized the 
executor to sell the estate and invest the proceeds 
in case it was ‘‘ absolutely necessary.” eld, that 
this meant such a necessity as not being conformed 
to would result in irremediable injury or loss to the 
estate, and not a mere difference of opinion between 
the executor and his co-beneficiaries. Moale v. 
Cutting, Maryland Court of Appeals, 1883. 

MANUFACTURER. — A cooper who makes barrels 
from rough logs and splits isa “manufacturer.” City 
of New Orleans v. LeBlanc, 34 La, Ann. 596. The 
court said: ‘‘ Webster defines a manufacturer to 
be a person engaged in the business of working raw 
materials into wares suitable for use. The defend- 
ants are either dealers or they are manufacturers. If 
they are not dealers, they are manufacturers. They 
may be both. A dealer is not one who buys to keep, 
or makes to sell, but one who buys to sell again. 
He stands between the producer and the consumer, 
and depends for his profit, not upon the labor which 
he bestows on his commodities, but upon the skill 
and foresight with which he watches the markets. 
A manufacturer is not one who creates out of 
nothing, for that surpasses human power; neither 
ishe one who produces a new article out of materials 
entirely raw. He is one who gives new shapes, new 
qualities, new combinations to matter which has 
already gone through some artificial process. A 
shoemaker is none the lessa manufacturer, because he 
does not also tan the leather; the tanner is none the 
less a manufacturer of leather, because he does not 
breed and raise the bullocks from which the raw 
hides are taken. The tanner makes leather to sell, 
but does not buy hides to sell again. He produces 
the article of the leather and depends for his profit 
upon the labor which he bestows upon the raw 
material.” 

ConFECTIONERY. — “A ‘confectionery,’ as defined 
by Webster, is ‘a place where sweetmeats and 
similar things are made and sold.’ By no possible 
stretch of construction can it be held to include the 
selling of liquors by thedrink, * * * We think 
it might be contended that the business of a bar- 





room or a drinking saloon covered the business of a 
confectionery, with quite as much force as sustains 
the reverse contention supported by defendant.” 
City v. Jané, 34 La. Ann. 667. 

House. —In an insurance policy the words 
‘*house” or ‘‘ building’’ ‘‘ embrace every building 
appurtenant and necessary to the main building, 
used and connected therewith.” Allen v. Lafayette 
Ins. Co,., 34 La. Ann. 763. 

Famity. — An old man and a young woman, not 
related, but living together as father and daughter, 
constitute a ‘‘ family,” within the meaning of a life 
insurance policy issued by a mutual benefit associa- 
tion. Carmichael v. Northwestern Mutual Benefit 
Association, Michigan Supreme Court, October, 1883. 
The court said: ‘‘ Now this word ‘family,’ con- 
tained in the statute, is an expression of great 
flexibility. It is applied in many ways. It may 
mean the husband and wife, having no children and 
living alone together, or it may mean children, or 
wife and children, or blood relatives, or any group 
constituting a distinct domestic or social body. It 
is often used to denote a small select corps attached 
to an army chief, and has even been extended to 
whole sects, as in the case of the Shakers. We 
discover nothing in the statute implying a narrow 
sense, and we should not be inclined to attribute 
one where the result would cause injustice. It seems 
to us that the circumstances constitute a case within 
the meaning of the Legislature.” 

Excuusive. — ‘‘By exclusive, the law does not 
mean that the right of way must be used by one person 
only, because two or more persons may be entitled 
to use the same way, but simply that the right 
should not depend for its enjoyment upon a similar 
right in others, and that the party claiming it 
exercises it under some claim existing in his favor, 
independent of all others. It must be exclusive as 
against the right of the community at large.” Cox 
v. Forrest, 60 Md. 74. 

UNINTERRUPTED AND ConTiNvovs. — This does 
not mean ‘‘that a person shall use the way every 
day for twenty years, but simply that he exercises 
the right more or less frequently, according to the 
nature of the use to which its enjoyment may be 
applied, and without objection on the part of the 
owner of the land, and under such circumstances as 
exclude the presumption of a voluntary abandon- 
ment on the part of the person claiming it.’ Coz 
v. Forrest, 60 Md. 74. 

——$_$__@—_—_—— 
UNLAWFUL CONTRACTS BY RAILROAD 
tenia OF CORPORA- 


NEW HAMPSHIRE SUPREME COURT, AUGUST 30, 1883. 


PEARSON v. CONCORD RAILROAD COMPANY. 

The managers of two railroads connecting with the C. rail- 
road purchased a majority of the stock of the C. Railroad 
Company and became directors thereof, for the purpose of 
making contracts with the C. company more favorable to 
their companies than the existing ones, and accomplished 
their purpose. Held, that they could not be allowed 
against the objection of a stockholder of the C. company 
to execute the contracts. 
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The good faith and fairness of such a contract will not in such 
a case be considered. 

An agent to sell is precluded by the policy of the law from 
purchasing. 

A corporation cannot become a stockholder in another cor- 
poration unless such power is given by its charter or is 
necessarily implied in it. 


ILL in equity, in the nature of a bill quia timet, 
filed by John H. Pearson, a stockholder of the 
Concord Railroad Corporation, in behalf of himself 
and all other stockholders who may come in and join 
in the suit, except the defendants, against the Con- 
cord Railroad Corporation, John A. Burnham, J. 
Thomas Vose, Samuel N. Bell, Frederick Smyth, John 
P. Pitman, James W. Johnson, and Benjamin A. 
Kimball, its directors, the Northern Railroad Com- 
pany, the Corcor4 & Claremont Railroad Company, 
the Sugar River Railroac Company, the Contoocook 
River Railroad Company, ihe Boston, Concord & 
Montreal Railroad Company, the Nashua & Lowell 
Railroad Company, and the Boston & Lowell Railroad 
Company —alleging that the Concord road, with the 
Nashua and Lowell roads, is the natural outlet for the 
traffic of the Northern and Boston, Concord & Mon- 
treal roads; that at the annual meeting of the com- 
pany in May, 1873, John E. Lyon, president and a 
director of the Boston, Concord & Montreal Railroad 
Company, and having large interests in that road, and 
acting in the interest of that road, and Onslow Stearns, 
president and director of the Northern Railroad Com- 
pany, and having large interests in that road, and act- 
ing in the interest of that road, by fraudulently com- 
bining and conspiring with each other, and with the 
other defendants, Pitman, Burnham, Jvhnson, and 
Smyth, procured themselves and Pitman, Johnson, 
Burnham, and Smyth to be elected directors of the 
Concord Railroad Corporation, for the purpose of con- 
trolling, managing, using, and enjoying the Concord 
railroad, its property, income, and profits, unjustly 
and illegally, for the benefit of the Northern and Bos- 
ton, Concord & Montreal roads, and compelling the 
Concord railroad to transact the business of the 
Northern railroad and Boston, Concord & Montreal 
railroad at low and unjust rates. The facts reported 
by the referee who heard the case, material to be con- 
sidered, are as follows: 

Lyon was president of the Boston, Concord & Mon- 
treal Railroad Company from 1861 to the time of his 
death, April 11, 1878, and adirector of the Concord 
Railroad Company from 1873 until his death, and was 
a large stockholder in each road. He was succeeded 
as a director in both roads by Vose, his executor, who 
has been president of the former since the death of 
Lyon, and of the latter since the death of 
Stearns. Stearns died in December, 1878, being at the 
time of his death president of the Northern and Con- 
cord roads, and having been identified with the 
former road from its beginning, and for a quarter of a 
century had largely controlled its management. He 
was elected director and president of the Concord road 
in May, 1873, and held these offices until his death. 

The board of directors of the Concord Railroad Cor- 
poration consisted of seven members, and a majority 
of the board have been directors of the Boston, Con- 
cord & Montreal and Northern Companies from the 
annual meeting in 1874 to the time of the filing of the 
plaintiff's bill. Stearns and Lyon were, by the yearly 
votes of the Concord directors, the executive com- 
mittee of the board, with powerto direct the oper 
ation of the road, and make all necessary purchases 
and contracts therefor, subject to the approval of the 
board, from June, 1873, until they died, when Lyon 
was succeeded by Vose, and Stearns by Kimball. 

Prior to the annual meeting of the Concord Corpo- 
ration in May, 1873, Stearns and Lyon purchased of 





Johnson about eight thousand shares of Concord 
stock, paying therefor $105 or $106 per share, a sum 
largely in excess of its market value, Johnson pro- 
curing the stock from six of the seven persons then 
composing the board of directors of the Concord road. 
Since this purchase the Northern has owned stock 
in the Concord, and has voted thereon at the annual 
meetings of Concord road, the amount so voted on at 
the annual meeting in May, 1879,being 1,290 shares. At 
the time of the purchase Stearns and other officers of 
the Northern believed that the managers of the Bos- 
ton & Lowell Railroad Company were negotiating for 
the stock, and feared that it would pass permanently 
into unfriendly hands. Their apprehensions were 
material inducements to the purchase, although their 
fears proved to have been groundless. The purchase 
was made for the protection and benefit of their re- 
spective roads. It was not their purpose, and the re- 
sult has not been, to reduce the dividends below the 
amount allowed by law, or to lessen the efficiency or 
capacity of the road for business, or for the accom- 
modation of the public, or to increase the fares or 
rates for freights, or to allow the property or its 
market value to depreciate, but the purchase was 
made with the intent and purpuse to obtain the con- 
trol of the road, and thereby secure more favorable 
contracts for the business of the Northern and Bos- 
ton, Concord & Montreal roads over the lower roads, 
to which they were entitled. The effect of the pur- 
chase was to vest the control of Concord road in the 
hands of the Boston, Concord & Montreal and North- 
ern companies, and to elect common directors, who 
have controlled the management of the Concord road. 
The directors have acted honestly and fairly in the 
discharge of their joint duties, but as the result of 
such directorship the income of the Concord road 
has been diminished and that of the other roads in- 
creased. 

In 1865 the Concord Company entered into a con- 
tract with the Nashua and Lowell Companies by which 
the business of the upper roads was forced over those 
rouds at increased rates, and fifty per cent higher 
than the Concord Company paid the Nashua and 
Lowell Companies for the same service, the total in- 
crease amounting in twelve years to $61,106.81 to the 
Concord & Claremont Company, $38,363.84 to the 
Northern Company, and about $130,000 to the Boston, 
Concord & Montreal Company. The rates charged 
were oppressive and unjust. The upper companies re- 
mounstrated against and opposed the contract of 1865, 
but withdrew opposition upon the promise of the 
then manager of the Concord Company “that he 
would make it just as well for the upper roads as 
though the contract were not executed.”’ The ref- 
eree does not find that these claims are fraudulent, 
but finds that the contrary is true, and that their valid- 
ity has not been denied by the different boards of 
directors of the Concord Company. In 1878 the di- 
rectors of the Concord Company voted as a compro- 
mise to pay the Northern Company for itself and the 
Concord & Claremont Company the sum of $30,000, 
and to pay the Boston, Concord & Montreal Company 
the sum of $38,000. The latter company never ac- 
cepted the offer, and it does not appear that the 
Northern Company ever took any action in regard to 
the offer to that company. 

The contract of 1865 was terminated by the Lowell 
line prior to April 1, 1877, when the Concord Com- 
pany made contracts with the upper and lower com- 
panies, by which it receives the same rates from the 
upper companies that it pays to the lower companies, 
and by which the upper companies pay to the Con- 
cord less than under the contract of 1865, and the 
‘Concord pays the lower companies more, amounting 
to about $10,000 a year. 
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Smiru, J. The gist of the referee's report is, that 
the two upper roads (i. e., the managers of the two 
upper roads, acting in the interests of those roads) 
bought a controlling interest in the stock of the Con- 
cord railroad for the purpose of making with them- 
selves, as controlling managers of the Concord road, 
contracts more favorable to themselves; and they ac- 
complished that purpose. The upper roads having 
bought Concord railroad stock for the purpose of con- 
trolling that road for their own advantage, having ex- 
ercised their control of it by making certain contracts 
with themselves, and having passed the vote of in- 
demnity for their own benefit, the question is whether 
they can be allowed, against the objection of a stock- 
holder in the Concord road, to execute their illegal 
contracts and their illegal vote, on the ground that 
the contracts and vote are just and fair, and such as 
the Concord road ought to have made and passed. 
We do not stop to inquire how much weight is to be 
given to the findings of the referee in respect to the 
justness of these contracts, or the validity of these 
claims of the upper roads against the Concord. The 
Concord road being in the control and management 
of the upper roads, such defense was made before the 
referee as a management hostile to its interests, 
wherever they conflicted with those of the upper 
roads, chose to make. In the view which we take of 
this case, we regard his findings in this respect as 
immaterial, and answer the question in the nega- 
tive. 

A director of a railroad corporation, though not 
technically a trustee, stands in a fiduciary relation to 
the corporation, and is under the disability of a trus- 
tee. Practically, the directors are trustees, and the 
stockholders are the cestuis que trust. Like all other 
persons where this relation exists, he cannot, as buyer 
for his corporation, buy of himself against the objec- 
tion of his cestué que trust, nor as seller for the corpo- 
ration become the purchaser, nor being its agent and 
trustee, contract with himself, or secure to himself ad- 
vantage not common to other stockholders, because 
such contracts and relations are likely to bring him 
into conflict with his duty and self-interest, and 
tempt him to be unfaithful to the superior obligations 
he has assumed. Pierce Railr. 36; Morawetz Priv. 
Corp., § 245; Angell & Ames Corp., $$ 233, note a, 312; 
Butts v. Wood, 37 N. Y. 317; Hoyle v. Railroad Co., 
54 id. 314, 328; Blake v. Railroad Co.,56 id. 485, 490; 
Barnes v. Brown, 80 id. 527, 535; Duncomb v. Railroad 
Co., 84 id. 190, 198; Robinson v. Smith, 3 Paige, 222, 
232; Koehler v. Railroad Co., 2 Black, 715, 721; Bliss v. 
Matteson, 45 N. Y. 22; 1 Perry Trusts, § 207. 

The plaintiff is a stockholder in the Concord road, 
and sustains to the directors of the road the relation 
of a cestui que trust. He seeks an injunction to pre- 
vent the execution of these illegal contracts and vote. 
Must he fail because they are, or may be shown to be, 
fair and just? On this question the authorities are 
not unanimous. One class answer it in the affirma- 
tive, some of them putting upon the trustee the bur- 
den of proving fairness. Cumberland Coal Co. v. 
Parish, 42 Md. 598; Ashhurst’s Appeal, 60 Penn. St. 
290; Watts’ Appeul, 78 id. 370. Others put upon the 
beneficiary the burden of proving fraud. Buell v. 
Buckingham, 16 Lowa, 284; Merrick v. Perw Coal Co., 
61 Lil. 472. The second class answer it in the negative; 
and this is the view adopted by the authorin Pierce 
ou Railroads 36, who says: ‘The rule is so strict thet 
it does not permit, as against a disapproving cestui que 
trust, an inquiry into the geod faith and fairness ofa 
transaction which comes within it.’ And this is the 
law as settled in our own decisions. 

In Currier v. Green, 2 N. H. 225, this court, speaking 
through Mr. Chief Justice Richardson, said that the 
rule that the agent of another in the sale of an estate 





is incapacitated to make a contract which shall give 
him an interest inthe purchase, ‘is founded on gen- 
eral principles of public convenience. As no court 
could be able in many cases to ascertain the 
truth, a contract of this kind is not permitted in any 
instance, however honest the circumstances may be. 
the general interests of the public requiring that it 
should be held to be invalid in every instance; ” and 
he concluded by quoting from Sugden’s Law of Ven- 
dors, 392, as follows: ‘‘He that is intrusted with the 
interest of others cannot be allowed to make the busi- 
ness an object of interest to himself, because from the 
frailty of nature one who has the power will too 
readily be seized with the inclination to use the op- 
portunity for serving his interest at the expense of 
those for whom he is interested.” 

In Perkins v. Thompson, 3 N. H. 144, 146, the same 
learned judge said: ‘‘Ifit were once decided in this 
court that a sheriff might be interested lawfully in the 
purchase of articles he himself was selling upon an ex- 
ecution, it would open an avenue to frauds for the 
detection of which our courts have very inadequate 
means. And it seems to us that every principle of 
public policy requires that we should at once close 
this avenue forever, by holding that in no Case cana 
sheriff be interested in the purchase of an article he is 
selling asa public officer,and by treating every such 
purchase as voidable, at the election of the debtor.’ 
See also Brackett v. Tillotson, 4 N. H. 208. 

In Remick v. Butterfield, 31 N. H. 70, 87, 89, where 
the administrator overbid the purchaser in the hope 
of getting a higher bid, and then persuaded him to 
take it off his hands, Mr. Justice Bell said: ‘ We re- 
gard the whole transaccion as dangerous and im- 
proper, and as illegal, giving no right to the adminis- 
trator to hold the property, or to claim any convey- 
ance under his bid.’”” And again: “It is an abuse of 
authority which may be taken advantage of by any 
one whose interest is affected. Hence cestuis que 
trust, and all for whom the trustee or agent acted, 
have an option to avoid the sale, and retain the prop- 
erty sold, or to confirm the sale and receive the con- 
sideration, as may be for their interest.’’ See Hoitt v. 
Webb, 36 N. H. 158, 163; Sparhawk v. Allen, 21 id. 9, 
22-25; French v. Currier, 47 id. 88, 98; Hoit v. Russell, 
56 id. 559, 564; Ashuelot Railroad Vo. v. Elliot, 57 id. 
397, 433-438, 439-442. 

It hardly seems necessary to go to the reports of 
other jurisdictions for confirmation of a doctrine so 
firmly established in our own reports. Nor have we 
time to go through the numerous decisions. If we 
had, the examination would be both interesting and 
instructive. There is a partial review of some of the 
leading cases in the able opinion of Gilchrist, C. J., in 
Sparhawk vy. Allen, 21 N. H. 9, 22-25. They confirm 
the doctrine as held in this State. It bas been uni- 
formly so held in England since the decision in Holtv. 
Holt, 1Ch. Cas. 190, decided in 1670. A brief mention 
of some of the cases is all that at this time is per- 
missible or necessary. 

Judge Story says, if ‘‘the seller were permitted, as 
the agent of another, to become the purchaser, his 
duty to his principal and his own interest would stand 
in direct opposition to each other; and thus a tempta- 
tion, perhaps in many cases too strong for resistance 
by men of flexible morals, or hackneyed in the com- 
mon devices of worldly business, would he held out, 
which would betray them into gross misconduct, and 
even into crime. It is to interpose a preventive check 
against such temptations and seductions that a posi- 
tive prohibition has been found to be the soundest 
policy, encouraged by the purest precepts of Christian- 
ity.”” Story Agency, §§ 210,211. And again: ‘The 
principle applies, however innocent the purchase may 
be in a given case. It is poisonous in its consequen- 
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ces. The cestui que trust is not bound to prove, nor is 
the court bound to decide, that the trustee has made 
a bargain advantageous to himself. The fact may be 
so, and yet the party’not have it in his power distinctly 
and clearly to show it. Itis to guard against this un- 
certainty and abuse, and to remove the trustee from 
temptation, that the rule does and will permit the 
cestui que trust to come at his own option, and without 
showing essential injury, to insist upon having the 
experiment of another sale.” 1 Story Eq. Jur., § 322. 

Parsons lays down the rule thus: ‘If an agent to 
sell become the purchaser, or if an agent to buy be 
himself the seller, a Court of Chancery, upen the 
timely applicztion of the principal, will presume that 
the transaction was injurious, and will not permit the 
agent to contradict this presumption, unless, indeed, 
he can show that the principal, when furnished with 
all the knowledge he himself possessed, gave him pre- 
viovs authority to be such buyer or seller, or after- 
ward assented to such purchase or sale.’”’ 1 Pars 
Count. 87, and cases cited, viz.: Coles v. Zrecothick, 
9 Ves. 234, 247; Lowther v. Lowther, 13 id. 103; 
Ex parte Hughes, 6 id. 617; East India Co. v. 
Henchman, 1 Ves. Jr. 289; Ex parte Bennett, 10 Ves. 
385; Oliver v. Court, 8 Price, 127; Fox v. Mackreth, 
2 Bro. Ch. 400; York Buildings Co. v. Mackenzie, 8 
Bro. P. C. 42; Moloney v. Kernan, 2 Dru. & War. 31; 
Murphy v. O'Shea, 2 Jones Law 422; Davoue v. Fanning, 
2 Johns. Ch. 252; Moore v. Moore, 1 Seld. 256; Conger 
v. Ring, 11 Barb. 356; Cumberland Coal Co. v. Sherman, 
30 id. 553; McConnell v. Gibson, 12 Ill. 128; Pensonneau 

, v. Bleakley, 14 Ill. 15; Dwight v. Bluckmar, 2 Mich. 
330; Clute v. Barron, id. 192; Allen v. Bryan, 7 Ired. 
Eq. 276; White v. Trotter, 14 Sm. & M. 30; Michoud 
v. Girod, 4 How. 503; Green v. Sargeant, 23 Vt. 
466; Buell v. Buckingham, 16 Iowa, 284. See, also, 
Holt v. Holt, 1 Ch. Cas. 190; Hatch v. Hatch, 9 
Ves. 297; Whelpdale v. Cookson, 1 Ves. Sr. 8; Hughes 
v. Watson, Scotland, 1846; Hall v. Brown, 3 Bro. 
C. C. 177; Keech v. Sandford, 3 Eq. Cas. Abr. 
741; Aberdeen R. Co. v. Blaikie, 1 Macq. 461; Lewis v. 
Hilman, 3 H. L. Cas. 607, 629, 630; Ze Bloye’s Trust, 1 
Mac. & G. 488, 495; Ex parte James, 8 Ves. 337; Ogden 
v. Murray, 39 N. Y. 202,{208; Torrey v. Bank, 9 Paige, 
649, 664; Gardner v. Ogden, 22 N. Y. 327; Jewett v. 
Miller, 10 N. Y. 402, 405; Duncomb v. Railroad Co., 84 
N. Y. 190, 199; Coleman v. Second Ave. Railroad Co., 
38 id. 201; Barnes v. Brown, 80 id. 527; Van Epps v. 
Van Epps, 9 Paige, 237, 242; Bergenv. Bennett, 1 Caines 
Cas. in Error, 19; Monroe v. Allaire, 2 id. 183; 4 Kent 
Com. 438; Raisin v. Clark, 41 Md. 158; S. C., 20 Am. 
Rep. 66; Yeackel v. Litchfield, 18 Allen, 417; Rice v. 
Wood, 113 Mass. 133, 135; Marsh v. Whitman, 21 Wall. 
178, 183; Wardell v. Railroad Co., 103 U. 8S. 651, 658; 
Goodin v. Canal Co., 18 Ohio St. 169; Railroad Co. v. 
Kelly, 77 Ill. 426. 

The reasons for the exclusion of all inquiry into the 
bona fides of the transaction are expressed in these 
cases with clearness and exactness, and sometimes by 
the learned judges in a style both quaint and pithy. 
Mr. Justice Field said: ‘*The two positions impose 
different obligations, and their union would at once 
raise a conflict between interest and duty; and con- 
stituted as humanity is, in the majority of cases duty 
would be overborne in the struggle.’”’ Wardell v. Rail- 
road Co., 103 U. S. 651; Marsh v. Whittemore, 21 Wall. 
178, 183. ‘“Itis to avoid the necessity of any such 
inquiry, in which justice might be baulked, that the 
rule takes so general a form.” Jewett v. Miller, 10 N. 
Y. 402, 405. ‘* The rule is founded in the known weak- 
ness of human nature, and the peril of permitting any 
sort of collision between the personal interests of the 
individual and bis duties as trustee in his fiduciary 
character.’’ Duncomb v. Railroad Co., 84 N. Y. 190, 
199. ‘‘It is founded in the danger of imposition and 





the presumption of the existence of fraud which is 
inaccessible to the eye of the court. The policy of the 
rule is to shut the door against temptation.” Vun 
Epps v. Van Epps, 9 Paige, 237, 242; 4 Kent Com. 438. 
Lord Eldon gave as a reason “that the inquiry is so 
easily baffled in a court of justice.”” Hatchv. Hatch, 
9 Ves. 297. Lord Hardwicke said: ‘It is not enough 
for the trustee to say ‘you cannot prove any fraud,’ as 
it isin his power to conceal it.” Whelpdale v. Cook- 
son, 1 Ves. Sr. 8. Lord Jaffrey said: ** Itis presumptio 
juris et de jure, that where a person stands in these 
inconsistent relations of both buyer and seller there 
are dangers, and it is not relevant to say that it is im- 
possible there could be any in the particular case.” 
Hughes v. Watson, Scotland, 1846. Lord Cranworth 
said: ‘It may sometimes happen that the terms on 
which a trustee has dealt, or attempted to deal, with 
the estate or interests of those for whom he is trustee 
may have been as good as could have been obtained 
from any other person; they may even at the time 
have been better. But still so inflexible is the rule 
that no inquiry on that subject is permitted. The 
English authorities on this subject are numerous and 
uniform.” Aberdeen R. Co. v. Blaikie, 1 Macq. 461 
(H. L. 1854). Nothing less than incapacity is “ able to 
shut the door against temptation, where the danger 
is imminent and the security against discovery great. 
The wise policy of the law has therefore put the sting 
of disability into the temptation as a defensive weapon 
against the strength of the danger which lies in the 
situation.”” York Buildings Co. v. Mackenzie, 8 Bro. P. 
C. 42; Davoue v. Fanning, 2 Johns. Ch. 252, 270. 

In the able opinion in Michoud v. Girod, 4 How. 503, 
557, Mr. Justice Wayne said: ‘*‘We are aware that 
cases may be found in the reports of some of the chan- 
cery courts in the United States in which it has been 
held that an executor may purchase, if he be without 
fraud, any property of his testator, at open and public 
sale, for a fair price, and that such purchase is only 
voidable, and not void, as we hold it to be. But with 
all due respect to the learned judges who have so de- 
cided, we say that an executor or administrator is, in 
equity, a trustee for the next of kin, legatees, and 
creditors, and that we have been unable to find any 
one well-considered decision with other cases, or any 
one case in the books, to sustain the right of an execu- 
tor to become the purchaser of the property which he 
represents, or any portion of it, though he has done so 
for a fair price, without fraud, at a public sale.” 

This case is within that class where the agent to sell 
is precluded by the policy of the law from purchasing. 
The Northern, Boston, Concord and Montreal and 
Concord railroads are connecting roads. The upper 
roads have the right by statute to require the Concord 
road to haul their passengers and freight over its road 
upon paying reasonable tolls therefor, and in turn they 
are required to do the same for the Concord road. 
Rates for such transportation must be fixed by con- 
tract, or by referees appointed by the court upon 
petition of one of the parties. G. L., ch. 164, §§ 3-9. 
The statute has provided a remedy simple, adequate, 
inexpensive, expeditious, and efficacious. The upper 
roads, feeling aggrieved by the tolls charged by the 
Concord road, declined to seek redress under the 
statute, but sought a remedy by disabling the Concord 
road to contract with them, and undertook to con- 
tract with a board of directors elected by themselves. 
The relation of the upper roads to the Concord was 
that of buyer and seller. The upper roads desired to 
purchase of the Concord the transportation of their 
freight and passengers over the road of the lattér. The 
Concord desired to sell the transportation over its own 
road of the traffic of the upper roads. It was for the 
interest of the upper roads to procure the lowest rates, 
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and their directors were bound to use the knowledge 
they had derived from the confidence reposed in them 
as directors to attain that result; and the intérest of 
the Concord road was to procure the highest rates, and 
its directors were bound to use their special knowledge 
for the advantage of that road. Their interests being 
conflicting, it was impossible for common directors to 
procure the lowest rates for one party, and the highest 
rates for the other. ‘* Noman can serve two masters.” 
They were not arbitrators called in to adjust conflict- 
ing claims, nor were they disinterested. ‘The referee 
has found that the purchase of Concord stock at prices 
largely in excess of its market value was made with 
the intent and purpose of obtaining control of the 
Concord road, and thereby to secure more favorable 
contracts for the business of the upper roads over the 
lower. The plan was formed, the purchase was made, 
the control of the Concord road was obtained, and 
more favorable contracts were secured. By taking the 
control of the Concord road, the upper roads disabled 
it as a contracting party. In fixing the rates of that 
road for their business, they were contracting with 
themselves. When a transaction isa fraud in law, it 
is unnecessary to prove a fraud in fact, nor is it per- 
missible to show that the transaction was an honest 
one. Coburn v. Pickering, 3 N. H. 415. The justness 
of the contracts made with themselves, and of the 
votes they passed as directors of the Concord railroad 
for their own benefit, does not impart any validity or 
legality to those contracts or votes. If such coutracts 
were to stand until shown to be fraudulent and cor- 
rupt, the result, asa general rule, would be that they 
must be enforced in spite of fraud or corruption. 
Flint, etc., R. Co. v. Dewey, 14 Mich. 477. 

A plea in trespass quare clausum that the defendant 
was acreditor of the plaintiff, and entered upon his farm 
to take the crops in payment of his debt, is no better in 
ethics than in law. If the defendant in replevin or 
trover were to defend upon the ground that he was a 
creditor of the plaintiff, and took the goods in pay- 
ment of his claim, he would scarcely need to be in- 
formed that the justness of his claim would be utterly 
immaterial upon the question of his right to enforce 
payment by committing a tort. A person may require 
a common carrier to transport his goods for a reason- 
able compensation. His refusal does not justify the 
former in seizing his teams, fixing reasonable rates, 
and compelling the carrier’s servants to transport his 
goods at such rates. The reasonableness of the rates 
so fixed would impart vo validity to the compulsory 
process employed in fixing them. A guardian cannot 
contract with himself for the rent of his ward’s real 
estate, or the use of his ward’s mill, nor resolve to 
compensate himself out of his ward's money, for 
wrongs done him by his ward before he was put under 
guardianship. It would be immaterial whether or not 
he obtained the appointment of guardian for the pur- 
pose of making the contract, or of obtaining the com- 
pensation. The fairness and justuess of the contract, 
and of the resolution formed by him as guardian for 
his own benefit, would not be a ground on which the 
illegal contract and resolution could be maintained by 
the guardian against his ward. 

The immediate government and direction of* the 
affairs of the Concord railroad are, by its charter, 
vested in a board of seven directors, to be chosen by 
the members of the corporation. In this respect the 
stockholders have no voice and no vote. They are as 
powerless as a ward in the hands of his guardian. The 
law requires of a guardian self-denial, integrity, dili- 
gent attention, an eye single to the interest of his 
ward, and that he be above mercenary motives— 
Sparhawk v. Allen, 21 N. H. 9, 26—qualities no less 
requisite in a director in the discharge of his duty, 
To whom shall the stockholders look with confidence 





that their interests will be protected but to their direct- 
ors? And when the stockholders’ interests are sacri- 
ficed or threatened, they have no other resort for pro- 
tection except to a Court of Chafcery. We think this 
is a case where the law is called upon to interpose its 
aid in behalf of the stockholders. March v. Railroad 
Co., 40 N. H. 548, 567. 

We do not say that the contracts, made by the de- 
fendants for rates over the lower roads, are not fair 
and just; nor that the upper roads have not valid and 
legal claims against the Concord road. These ques- 
tions cannot be litigated or contested with the upper 
roads by a board of Concord railroad directors whose 
interests are opposed to those of the Concord road, 
and are in harmony with those of the upper roads, 

In the making of these contracts, and in the settle- 
ment of these claims, the stockholders of the Concord 
road have the legal right to the services of directors 
whose interests are not hostile to their interests. A 
director or stockholder in the Northern or Boston, 
Concord and Montreal road is not such a director. It 
may, for most purposes, be convenient and desirable 
that the same person or persons should act as directors 
of two or more roads forming parts of a continuous 
line. For many purposes their interests are not 
adverse. The harmonious working of the several 
parts, when a large portion of its business is the trans- 
portation of goods and passengers over the whole line, 
requires unity of purpose and management. But how- 
ever all this may be, it cannot displace or override the 
rights of the stockholders of a single road, that it 
shall be operated primarily in their own interest. : 

In England Parliament has declared by statute (8 & 
9 Vict., ch. 16), that no person interested in any con- 
tract with a corporation shall be capable of being a 
director thereof, and if any director shall directly or 
indirectly be concerned in any contract with the cor- 
poration, his office shall become vacant. The office 
becomes vacant, although in a suit at law between the 
parties upon such a contract the contract is not held 
void. Foster v. Oxford, etc., R. Co., 13 C. B. 200; 76 E. 
C. L. 200. Such contracts are voidable in equity at 
the suit of a stockholder. We have no such statute, 
but reason and common sense, and all the analogies of 
the law, forbid that a person should act in a position 
of trust when self-interest conflicts with duty. The 
cousciences of men in such positions will not stand the 
strain of self-interest. We approve the remarks of 
Welch, J., in Goodin v. Canal Co., 18 Ohio St. 169: 
*“*A director whose personal interests are adverse to 
those of the corporation has no right to be or act asa 
director. As soonas he finds that he has personal 
interests which are in conflict with those of the com- 
pany, he ought to resign. No matter if a majority of 
the stockholders as well as himself have personal 
interests in conflict with those of the company. He 
does not represent them as persons or represent their 
personal interest. He represents them as stockhold- 
ers, and their interests as such.’’ Rolling Stock Co. 
v. Railroad Co., 34 Ohio St. 465, was a stockholders’ 
bill for an injunction. The plaintiff's board of five 
directors were members of the defendant’s board of 
thirteen. The bill was dismissed because not season- 
ably brought, and the remarks of the court to the 
effect that the agreement sought to be set aside was 
valid because executed by a majority of the board 
without the interested directors, would seem to be 
dicta. Ashhurst’s Appeal, 60 Penn. St. 291, and Watts’ 
Appeal, 78 id. 370, sare sometimes cited to the 
point that contracts or sales, made by a board of direct- 
ors with or to some of theif number, may be sus- 
tained in equity, and the remarks of the court are to 
the point that such contracts and sales may be upheld 
if their perfect fairness is shown. These cases were 
stockholders’ bills to set aside sales of property, upon 
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the ground of a violation of fiduciary duty. Relief 
was denied upon the ground that the applications came 
too late. 

Flagg v. Manhattan R. Co., U.S. Cir. Ct., So. Dist. 
N. Y., reported in 21 Am. Law. Reg. 775 (December, 
1882), decides that where an agreement is made by 
the directors relinquishing the right to a guaranty of 
dividends to a corporation by another corporation, 
the execution of the agreement will not be enjoined at 
the suit of a stockholder, because three of the direct- 
ors voting were also stockholders in the guarantor 
corporation, it appearing that without counting their 
votes, a majority of the directors voted for the 
measure. So far as we are able to discover, this case 
stands alone, unsupported by a single authority in this 
country or in England. 

In Butts v. Wood, 38 Barb. 181; 8S. C., 37 N. Y. 317, 
the action of the majority of two in a board of three, 
passing upon the claim of a third director, who also 
voted, was set aside at the instance of one of the stock- 
holders. See also Wardens of St. James v. Rector, 
Church of Redeemer, 45 Barb. 456; Kitchen v. Railroad 
Co., 69 Mo. 224; Kelly v. Jtuilroad Co., 77 Ill. 426; 
Koheler v. Black, etc., Co., 2 Black. 720; Morawetz on 
Priv. Corp. 245, and cases; 1 Perry on Trusts, § 207, 
and cases; Pierce on Railroads, 36-40, and cases; 
Green’s Brice’s Ultra Vires, 477, n. (a) and cases. 

Stockholders and creditors are entitled not only to 
the vote of a director in the board, but to his influence 
and argument in discussion. Ogden v. Murray, 39 N. 
Y. 202, 207; Aberdeen &. Co. v. Blaikie, 1 Macq. H. L. 
Cas. 461, where the court said: ‘‘It was Mr. Blaikie’s 
duty to give to his co-directors, and through them to 
the company, the full benefit of all the knowledge and 
skill which he could bring to bear on the subject.” 

In Barnes v. Brown, 80 N. Y. 527, 536, the court 
said: ‘‘ If he (plaintiff) had attempted to perform the 
contract while he was director, the stockholders could 
probably have intervened by some suit in equity 
adapted to the nature of the case, to nullify the con- 
tract as to him, or to restrain him as to the perform- 
auce thereof, or to compel him to elect to resign his 
office of director or to give up the contract.” 

However much the authorities may differ in otber 
respects, we have found in our examination no case 
that upholds an interested director in taking part in 
the action or deliberation of a board in regard to a 
subject in which he was personally interested, either 
alone or with other contracting parties. 

Our conclusion upon this part of the case is, that for 
the purpose of making contracts with the upper roads, 
and settling the claims of those roads against the Con- 
cord road, no director or stockholder in those roads 
can act as a director of the Concord road. 

The case finds that the Northern railroad is the 
owner of 1,290 shares of Concord railroad stock, pur- 
chased in 1873, upon which it has since voted at the 
meetings of the Concord railroad. 

A corporation cannot become a stockholder in an- 
other corporation, unless such power is given it by its 
charter, or is necessarily implied in it. Franklin Co. 
v. Lewiston Savings Bank, 68 Me. 43; Mutual Savings 
Bank v. Meriden Agency Co., 24 Conn. 159; Green’s 
Brice’s Ultra Vires, 91, and cases cited; Morawetz on 
Priv. Corp., § 229, and cases cited; especially if the 
purchase be for the purpose of controlling or affecting 
the management of the other corporation. Sumner v. 
Marcy, 3 W. & M. 105. Dealing in stocks is not ex: 
pressly prohibited in the act of Congress providing for 
the organization of National banks. U.S. Rev. Stats., 
§ 5136, 17, but such prohibition is implied from the 
failure to grant the power. First. Nat. Bank v. Nat. 
Exchange Bank, 92 U. S. 122, 128. Corporations are 
creatures of the Legislature, having no other powers 
than such as are given to them by their charters, or 





such as are incidental or necessary to carry into effect 
the purposes for which they were established. Downing 
v. Mt. Washington Road Co., 40 N. H. 230, 232; Trus- 
tees v. Peaslee, 15 id. 317, 330; Beaty v. Knowles’ Les- 
see, 4 Pet. 152; Perrine v. Railroad Co., 9 How. 172; 
Bank v. Earle, 13 Pet. 519; Trustees of Dartmouth Col- 
lege v. Woodward, 4 Wheat. 518, 636. 

Certain classes of corporations may rightfully invest 
their moneys in the stock of other corporations, such 
as religious and charitable corporations, and corpora- 
tions for literary purposes. The power, if not ex- 
pressly mentioned in their charters, is necessarily 
implied, for the preservation of the funds with which 
such institutions are endowed, and to render their 
funds productive. So an insurance company or sav- 
ings bank may rightfully invest its capital or deposits 
in the stocks of railroad companies, banks, manufactur- 
ing companies, and similar corporations. The power 
is necessary to enable them to engage in the business 
for which they are organized, and hence is implied, if 
not expressly granted in their charters. Such invest- 
ments are in the line of their business. On the other 
hand, a manufacturing or railroad corporation is in- 
corporated to do its business of manufacturing, or 
transporting passengers and merchandise, and not to 
invest its funds in that of other corporations, for that 
is not in the line of its business. Under extraordinary 
circumstances it may become necessary for a National 
bank, or manufacturing corporation, or railroad cor- 
poration, to acquire stock in another corporation, 
as in satisfaction of a valid debt or by way of 
security, but with a view to its subsequent sale or con- 
version into money, so as to make good or redeem an 
anticipated loss. Bank v. Bank, 92 U. 8S. 128; Fleckner 
v. Bank, 8 Wheat. 351. 

In Hodges v. N. E. Screw Co., 1 R. I. 312, the court 
said there was no doubt the defendant company might 
have taken the stock in the iron company in payment 
for its rolling mill, if it had been taken with a view to 
sell again, and not permanently to hold it. 

The Northern railroad by its charter was “ vested 
with all the powers, privileges and immunities which 
are or may be necessary to carry into effect the pur- 
poses and objects’’ of its incorporation, ‘‘and sub- 
ject to all the liabilities incident to corporations of a 
similar nature.”’ The objects of its incorporation are 
declared to be “‘ the better accommodation of the pub- 
lic travel, and the more easy transportation of all per- 
sons, goods and merchandise which may be offered for 
transportation on said railroad.” Stat. 1844, ch. 111, 
§1. It was not contemplated that more funds would 
be raised by the issue of stock than was necessary to 
construct its road. And the reservation, in section 5, to 
the Legislature, of the power to reduce'the tolls as often 
as once in five years, so that the annual dividends may 
not exceed eight per cent, is very satisfactory evidence 
that the Legislature never contemplated the accumula- 
tion of a fund from its earnings, or from loans, or 
from the issue of stock, to be invested in the stock of 
another road. It can no more make a permanent in- 
vestment of funds in the stock of another road than 
it can engage in a general banking, manufacturing, or 
steamboat business. It is neither incidental to the 
purposes of its incorporation, nor necessary in the exer- 
cise of the powers conferred by its charter. Ifit can 
purchase any portion of the capital stock of the Con- 
cord road, why may it not buy up all the stock of the 
latter corporation, and thus engage in a business for 
which its charter gives it no authority? And what 
would hinder a banking corporation from becoming a 
manufacturing company, ora manufacturing company 
from becoming a railroad corporation ? 

But the facts in this case go further. The stock was 
bought at $105 or $106 per share (par value, $50), a price 
largely in excess of its market value, and for the pur- 
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pose of obtaining control of the Concord road, and 
securing more favorable contracts to itself. Such is 
the finding of the referee. In Sumner v. Marcy, 3 W. 
& M. 105, the corporation was chartered to deal in 
lumber, with a capital of $150,000, of which only $75,- 
000 could be invested in personal property, and took 
stock in a bank to the value of $168,000, for the purpose 
of getting control of the bank—a clear violation of its 
charter, but no moreso than in this case. The pur- 
chase by a corporation of stock in another corporation 
will be enjoined at the instance of stockholders, when 
it involves a misapplication of corporate funds, or is a 
mere speculation, or is induced by a vicious purpose. 
Pierce on Railroads, 505. If the investment by one 
railroad corporation of more than $135,000 in the stock 
of another at prices exceeding its market value, for 
the purpose of controlling such corporation for itsown 
benefit, is not a misapplication of corporate funds, in. 
duced for a wrongful (not to say vicious) purpose, it 
would be difficult to find a case where such investment 
would be. 

The law does not suffer a trust to fail for want of a 
trustee. This principle applies as well when without 
Jegal remedy the fiduciary failure would be 
partial as when it would be total. In this case the 
failure would be partial. The trustees, namely 
the directors of the Concord road, are disabled 
to perform their official duty of managing the 
trust fund, namely, the property and _ business 
interests of that road, only so far as the dealings be- 
tween that road and the upper roads are concerned. 
The plaintiffs have not shown that the trustees are in- 
competent to manage the other affairs of the trust; 
and it does not now appear necessary for the law to 
give the plaintiff a remedy for the fiduciary disability 
not shown to exist. For the legal incapacity of the 
trustees to deal with the upper roads the plaintiff is 
entitled to a complete remedy that will prevent a par- 
tial failure of the trust. This requires not a removal] 
of the trustees (directors), but the provisional ap- 
pointment of a trustee (one or more) for the perform- 
ance of that part of the duty of the present directors 
whicb they are legally incapacitated to perform. The 
court will appoint a trustee to manage those affairs of 
the Concord road relating to the past, the present and 
the future, which are subjects of controversy in this 
suit, and which the directors of the Concord road are 
held by this decision to be legally disabled to manage. 
And an injunction is granted against the execution by 
the directors of the vote to pay sums of money to the 
upper companies upon claims made by those com- 
panies against the Concord company. It will be the 
duty of the trustee appointed under this decision to 
manage the trust so far as it involves dealings with the 
upper companies in relation to those claims and all 
other claims between those companies and the Con- 
cord, in relation to terms of connection and transporta- 
tion, past, present and future. 

The roads must be run upon some terms of connec- 
tion and transportation; and the existing terms will 
be allowed to continue until they are terminated by 
the trustee now to be appointed, or in some other 
legal manner. To the control and management of such 
trustee the interests of the Concord road in that be- 
half are transferred. 

The selection of a trustee remains to be made. If 
the parties agree on a suitable person for that position, 
they can report the same to us for our consideration. 
As the trustee will have possession of no property, a 
fiduciary bond will not be required. 

We do not say that it will not be necessary to go 
further than this decision goes; but it does not now 
appear to be necessary to go further. If the remedy 
now given is found by experience, or on further con- 








sideration, to be inadequate, it will be supplemented 
by such action as the case requires. 
_ Doe, C. J., Allen and Clark, JJ., concurred. Stan- 
ley, Blodgett and Carpenter, JJ., did not sit. 

Decree accordingly. 


——_>—__——__ 


BANKRUPTCY DISCHARGE DOES NOT 
AFFECT FOREIGN DEBT. 


VERMONT SUPREME COURT, OCTOBER TERM, 1882 


McDOouGALL Vv. CARPENTER.* 


A debt contracted and payable in a foreign country is not 
barred by a discharge under’ the United States Bankrupt 
Act, where the creditor was not a party to and had no 
personal notice of the proceedings ip bankruptcy. . 
SSUMPSIT. Heard on a referee's report. Plea, 

discharge in bankruptcy. Replication, a foreign 
contract, a foreign creditor, and a new promise. Judg- 
ment pro forma for the defendant. ‘The referee found 
the following facts: 

The debt was contracted in Canada, October 19, 
1874. At that time and since the plaintiffs were resi- 
dents in Canada, and carried on business there; at the 
same time the defendant was a resident in Vermont. 
On the 24th day of December, 1874, the defendant 
filed in the U. S. District Court for the district of Ver- 
mont his petition to be adjudged a bankrupt, and was 
so adjudged; and such proceedings were had that on 
the 7th day of March, 1876, he received from that court 
his discharge, discharging him from all debts which 
existed, and were provable against him under the 
Bankrupt Act,on the 24th day of December, 1874. 
This debt was not proved against the defendant in the 
bankruptcy proceedings; the plaintiffs had no personal 
notice, and in no way were they parties to the said 
proceedings. The other facts are stated in the opin- 
ion. 


Edwards & Dickerman, for defendant. 
John Young, for plaintiffs. 


Rowen, J. These cases were heard togetiwr. 
They are alike in legal substance, except that in the 
McDougall case there is a question of a new promise, 
which we dispose of in limine by saying that no clear, 
distinct and unequivocal promise is found, which is 
essential to the revival of adebt that is barred by a 
discharge in bankruptcy. Allen v. Ferguson, 18 
Wall. 1. Indeed no promise whatever to pay is 
found, but only an attempt to compromise shown. 

The main question is this: Does adischarge under the 
United States Bankrupt Act operate in the courts of 
this State to bar the enforcement of a debt provable 
under said act, but contracted and payable in Canada 
by a person resident in this State to a person resident 
in Canada, who neither proved his debt in bankruptcy, 
nor in any way became a party to the proceedings, nor 
had any personal notice thereof? This is an important 
question, and has been twice argued before the full 
bench, and has received our careful consideration. 

Section 5119, U. S. Rev. Stats., provides that ‘‘a dis- 
charge in bankruptcy duly granted shall * * * re- 
lease the bankrupt from all debts, claims, liabilities and 
demands which were or might have been proved 
against his estate in bankruptcy.” Section 5019 
provides for giving notice of the institution of 
proceedings to all creditors upon the schedule filed 
with the debtor’s petition, or whose names may be 
given to the register in addition by the debtor. Upon 
application for a discharge, notice is to be given to all 
creditors who have proved their debts. § 5109. 





*To appear in 55 Vermont Reports. 
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Some things connected with this subject may be re- 
garded as settled. And in the first place, there is no 
doubt that a debt or liability arising in any country 
may be discharged by the laws of that country; and 
that such a discharge, if it releases the debt or liability, 
and does not merely interfere with the remedy, or 
course of procedure to enforce it, will be an effectual 
avswer to the claim, not only in the courts of that 
country, but in every other country. This is the law 
of England, and isa principle of private international 
law adopted in other countries. Peck v. Hibbard, 26 
Vt. 698; Story Confl. Laws, §§ 335, 338; Bovill, C. J., in 
Ellis v. M’ Henry, L. R., 6 C. P. 228. 

Secondly, as a general proposition, it is also true that 
a discharge under a foreign bankrupt law is no bar to 
an action in the courts of another country on a con- 
tract made and to be performed there. YW Millan v. 
W Neill, 4 Wheat. 209; Smith v. Buchanan, 1 East, 6; 
Ellis v. MHenry, L. R.,6C. P. 228. This is because 
of want of jurisdiction in the court granting the dis- 
charge, so that the debt or liability is not thereby re- 
leased. 

But it is contended on the part of the defendants, 
that a discharge under the bankrupt law of any country 
is a bar in the courts of that country to al! debts and 
liabilities provable under the law, wherever contracted 
or to be performed; that by resorting for the enforce- 
ment of his debt to the courts of the country granting 
the discharge, the creditor waives his extra-territorial 
immunity, subjects himself to the lex fori, and cannot 
deny the effectiveness of the discharge against him. 
And this seems to be the doctrine in England, though 
we think that none of the cases to which we have been 
referred go to the full extent of holding it, as none of 
them appear to be cases in which the liability was con- 
tracted or to be performed in countries in nowise 
subject to British rule. For it is important to be re- 
membered in this connection, that for the purposes of 
the Imperial Bankrupt Act, the British Dominions 
form one country or law district, Dicey’s Law of 
Domicile, 355 et seq.; and that, in case of the Legisla- 
ture of the United Kingdom making laws that will be 
binding upon her colonies and dependencies, a dis- 
charge in the colonies or in the mother country may 
by the Imperial Legislature be made a binding dis- 
charge in both, whether the debt or liability arose in 
one or the other, and that a discharge created by an 
act of the English Parliament would be clearly bind- 
ing on the English courts, and that they would be 
bound to give effect thereto. Ellis v. McHenry, L. R., 
6C. P. 228. 

Armani v. Castrique, as reported in 13 M. & W. 443, 
was a mere question of pleading, and the effect of an 
English certificate in an English court as against a 
foreign creditor was not involved, though some dis- 
cussion on that subject incidentally arose between the 
court and counsel during the argument, when Pollock, 
C. B., said that an English certificate was a discharge 
as against all the world in the English courts. And he 
put it on the ground that the goods of the bankrupt all 
over the world were vested in the assignee, and that 
it would be manifest injustice to take the property of 
the bankrupt in a foreign country, and then allow a 
foreign creditor to come and sue him in England. Ed- 
wards v. Roanld, 1 Knapp, 259, came up onappeal from 
the Supreme Court of Calcutta. It was an action of 
general assumpsit. Plea, discharge in bankruptcy in 
England. Replication, that the cause of action accrued 
in Calcutta, where the appellees were domiciled, and 
that they had no notice of the proceedings in bank- 
ruptey. Held, that the certificate was a good bar. 
But Calcutta, as shown by the case, was “a place gov- 
erned by and subject to the laws of England.’’ Royal 
Bank of Scotlund v. Cuthbert, 1 Rose, 462, was an ac- 
tion in the Vourt of Sessions in Scotland, and holds 


| foreign creditors in 








that an English certificate is a bar in the Scotch courts 
to a debt contracted in Scotland. And in Sidaway v. 
Hay, 3 B. & C. 12, it was held that a debt contracted 
in England by a trader residing in Scotland was 
barred by a discharge under a sequestration in Scot- 
land issued in conformity to the 54 Geo. 3, in the same 
manner as debts contracted in Scotland. These cases 
simply give effect to imperial legislation. Odwin v. 
Forbes, 1 Buck, 57, was a suit instituted in the Dutch 
Colonial Court of Demerara, for the recovery of the 
balance of an account for sugars consigned to and re- 
ceived by the defendant and his partner in London, 
and the defendant pleaded his discharge in bankruptcy 
in England. The Colonial Court held the certificate a 
discharge of the debt, putting the case mainly, if not 
wholly, on the grounds of comity and reciprocity which 
were shown to exist between England and Holland, 
and that the effect of the certificate ought, in justice, 
to be co-extepsive with the assignment, and that if 
foreign courts allowed the assignees under an 
English commission to strip the debtor of his 
foreign property by giving effect to the assign- 
ment in their jurisdiction, they were bound in 
justice to give equal effect to the certificate, and not 
leave the debtor liable to actions by foreign creditors. 
From this judgment tbe plaintiffs appealed to the 
King in Council, and the case came oi to be heard on 
appeal at the Cock Pit, on Saturday, 3lst May, 1817, 
when judgment was affirmed; but on what ground 
does not appear, as no opinion of the English court is 
given. Demerara is apart of British Guiana, the 
government of which is vested in a governor ap- 
pointed by the British Crown, and a Court of Policy, 
originally instituted by the Dutch in 1773 for Deme- 
rara, 11 Enc. Brit. 251; and whether this case is to be 
regarded as merely giving effect to imperial legislation 
or not, it does not seem to be much authority for the 
doctrine that an English certificate in an English 
court isa bar toadebt wherever contracted, but in- 
volved rather the question of whether the Colonial 
Court would give effect to an English certificate. We 
have examined some English cases to which we 
have not been referred, and among them is Ellis v. 
M’ Henry, L. R., 6 P. C. 228, in which it was held that 
a discharge from a debt or liability undera bankrupt 
act of the Imperial Parliament is a discharge from 
such debt or liability in the courts of any country 
forming part of the British Dominions. 

But without further consideration of the English 
cases, we think it may be said that the defendant’s 
contention is in accordance with the English rule. 
Recoguitions of that rule are found scattered through 
the English reports and text-books. Dicey’s Law of 
Domicile, Rule II, 355. But it seems to rest largely 
on the ground put by Pollock, C. B.,in Armaniv. 
Castrique, namely, the universal effect there given to 
an assigumenut in bankruptcy. For it is the settled 
law of England that an assignment under the bank- 
rupt law of a foreign country passes all the personal 
property of the bankrupt situate, and all debts owing, 
in England, and that the attachment of such prop- 
erty by an English creditor, after bankruptcy, with or 
without notice to him, is invalid to overreach the 
assignment. And the same doctrine holds there 
under English assignments as to personal property 
and debts of the bankrupt in foreign countries. And 
upon principle, it is said that all attachments made by 
foreign countries, after such 
assignments, ought to be held invalid; and that at all 
events, a British creditor will not be permitted to 
hold the property acquired by a judgment under any 
attachment made in a foreign country after such 
assigument. Story Confl. Laws, § 409. The same 
doctrine obtains in France and Holland. Story Confl. 
Laws, § 417. But the ubiquity of the operation of 
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assignments under foreign bankrupt laws has always 
been denied in this country, and such assignments are 
not permitted to prevail against a subsequent attach- 
ment of the bankrupt’s effects found here. Our courts 
will not subject citizens to the inconvenience of seek- 
ing their dividends abroad when they have the means 
of satisfying their demands at home. Booth v. Clark, 
17 How. 322, and cases passim. The law of Germany 
is the same. Whart. Confl. Laws, § 844. 

The wording of our Bankrupt Act is certainly 
broad enough to cover foreign debts, for the bankrupt 
is to be released from all debts which were or might 
have been proved against his estate. But is the act 
to be construed as intended to include foreign con- 
tracts, they not being particularly mentioned therein ? 
Not if we adopt the rule laid down in Suydam v. 
Broadnaz, 14 Pet. 67,in these words: “And it: may 
be laid down asasafe proposition, that a statute dis- 
charging contracts or denying suits upon them, with- 
out the particular mention of foreign contracts, does 
not include them.”’ ‘Ratio est, quia statutum intelligit 
semper disponere de contractibus factis intra et non 
extra territormm suum.”” In M’Menomy v. Murray, 
3 Johns. Ch. 435, Chancellor Kent adopts the same 
rule, and says: “A bankrupt or an insolvent act 
ought not to be presumed to have been intended to 
reach foreign contracts unless it be so declared.’’ But 
in Murray v. DeRottenham, 6 Johns. Ch. 52, which 
was concerning the same subject-matter as M’Men- 
omy v. Murray, he held this language: ‘‘ But I do 
notapprehend that we are to require an express 
declaration of the Legislature that foreign creditors 
are included in the operation of a bankrupt law, 
when the language of the statute is otherwise suffi- 
ciently general and comprehensive, and when the 
evident policy of the law is to embrace all debts that 
can be proved under the commission, and to give the 
unfortunate merchant who conducts himself fairly 
new credit in the commercial world and new capacity 
for business."” But in Reimsdyk v. Kane, 1 Gal. 371, 
Judge Story adopted and applied the rule in Suydam 
v. Broadnax. We think this the true rule to be 
adopted in construing this class of statutes, rather 
than to impute to the Legislature an intention to in- 
clude matters beyond its jurisdiction. 

In Penniman v. Meigs, 9 Johns. 325, a discharge 
under the insolvent law of New York was held to bar 
asuit on a promissory note given in Connecticut to 
the plaintiff, resident in Rhode Island, who did not 
assent to the proceedings nor receive any dividend 
from the defendant's estate. The case was put on the 
ground that the statute was peremptory and binding 
on their courts, and that they were bound thereby to 
treat the discharge as a bar to all suits brought there 
on antecedent contracts wherever made. It will be 
seen hereafter that this case is opposed to the whole 
current of American decisions, State and Federal; 
and in Hicks v. Hotchkiss, 7 Johns. Ch. 312, Chancel- 
lor Kent refers to it as overruled by M’Jillan v. 
M’ Neill, 4 Wheat. 209. Going upon the ground of 
Fenniman v. Meigs, and referring to it asa well-con- 
sidered case and ** much in point,’’ it was held in 
Murray v. DeRottenham, that a discharge under the 
United States Bankrupt Act of 1800 was a bar toa 
debt provable under said act, though contracted and 
payable in Germany. But the authority of this case 
is very much shaken by the overruling of the case on 
which it based; and we think it runs counter to the 
great current of American cases. 

In this connection we refer to M’Menomy v. Mur- 
ray,and remark that that case is reconcilable with Mur- 
ray v. DeRotlenham, only on the ground that in the 
former the chancellor was speaking of an absolute 
discharge, effective everywhere, as distinguished from 








a mere denial of remedy to foreign creditors in the 
courts of the country granting the discharge. 

In Pattison v. Wilbur, 10 R. I. 448, effect was given 
to an American certificate against foreign creditors, 
on the authority of Penniman v. Meigs, Murray v.De- 
Rottenham, and In re Zarega, 4 Law Rep. 480 (A. D. 
1842), which last case we have not seen. 

But this court has held in Bedell v. Scruton, 54 Vt. 
493, that a discharge under our insolvent law is no 
bar to a suit brought here for the enforcement of a 
debt contracted in this State by a person resident 
here to a person resident in New Hampshire, who did 
not prove his debt in insolvency, nor in any way be- 
come a party to the proceedings. And this is now the 
well-settled doctrine, even though the contract by its 
terms is to be performed in the State where the dis- 
charge is granted. Baldwin v. Hale, 1 Wall. 223; 
Kelly v. Drury, 9 Allen, 27. 

But it is said that these cases, and especially the 
cases in the Supreme Court of the United States, 
go upon constitutional rather than jurisdictional 
grounds. And this is true to some extent. But some 
of them do not discuss, and none of them exclude, the 
non-jurisdictional ground, while many of them go 
solely upon that ground. Thus in Bualdwinv. Hale, 
‘‘Insolvent laws of one State cannot discharge the 
contracts of citizens of other States, because they 
have no extra-territorial operation, and consequently 
the tribunal sitting under them, unless in cases where 
acitizen of such other State voluntarily becomes a 
party to the proceedings, bas no jurisdiction in the 
case. Legal notice cannot be given, and consequently 
there can be no legal default.’’ In Bedell & Wardner v. 
Scruton, this court said that it was a question of citizen- 
ship, and that State courts and State laws are powerless 
to affect the rights of non-resident creditors by any 
jurisdiction they may have or exercise over the per- 
son of the debtor or by any proceedings in rem affect- 
ing the debt. In Hawley v. Hunt, 27 lowa, 303, Judge 
Dillon says: “A creditor cannot be compelled bya 
State of which he is not a citizen or resident to be- 
come a party to insolvency proceedings therein. Such 
proceedings are judicial in their nature, so that juris- 
diction over the person of the creditor is essential. 
Notice is requisite to jurisdiction in such cases, and 
can no more be given in insolvency proceedings than 
in personal actions when the party to be notified re- 
sides out of the State; and hence a discharge undera 
State insolvent law will not and cannot discharge a 
debt due to a citizen of another State, unless the lat- 
ter appears and voluntarily submits to the jurisdic- 
tion of the court by becoming a party to the proceed- 
ings or claiming a dividend thereunder.’’ In Pratt v. 
Chase, 44 N. Y. 597, it is said that ‘‘as to creditors of 
the insolvent who are not citizens of the same State 
where the discharge is granted, the want of binding 
force to defeat the obligation of a contract is founded 
upon want of jurisdiction over such creditors.” 

The question of waiver of extra-territorial immunity 
by suing in the courts of this State, although not ex- 
pressly ruled in Bedell v. Scruton, was directly in- 
volved in it, and that decision amounts to an absolute 
denial of any such waiver. But that question was 
expressly ruled in Soule v. Chase, 39 N. Y. 342, in 
these words: ‘‘The plaintiff in the case before us 
being a non-resident when the debt was incurred and 
when the insolvent proceedings were commenced, was 
not divested of his extra-territorial immunity by re- 
sorting to acourt of this State, and the discharge is 
not available against him.’’ Hunt, C. J., however 
dissented, and said all there is to be said on the other 
side. In Kelley v. Drury, 9 Allen, 27, it is said: 
‘This court has not been disposed to make any dis- 
crimination in favor of our citizens in proceedings 
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against them in the State courts in distinction 
from proceedings in the courts of the United 
States.” In a very recent case in Maine, Hills 
y. Carlton, 15 Rep. 398, this point is ruled 
thus: ‘This debt not being discharged, the plaint- 
iffs have an equal right to enforce the payment 
of their debt with other citizens having claims to en- 
force. The courts in the cases cited like the present 
have held that a discharge shall not bea bar. An ab- 
solute discharge of a debt and a prohibition against 
all remedies for its enforcement would seem to differ 
little in their consequences to the creditor. The dis- 
charge affords no defense to the plaintiff's claim.” 

But it is said that while this may be true as to dis- 
charges granted under State insolvent laws, it is not 
true as to discharges granted under the National 
Bankrupt Act. But wherein lies the distinction in 
principle? But it is said that under the National 
Bankrupt Act all creditors, foreign as well as domestic, 
are to be notified. But of what avail is notice to 
foreign creditors? They are beyond the jurisdiction, 
and out of reach of process. Are their debts to be 
invalidated by the judgment of a court that has 
neither jurisdiction of them nor of theirdebts? If so, 
upon what principle? Judge Story, in Reimsdyk v. 
Kane, 1Gal. 371, says: ‘‘The general rule is, that a 
discharge of a contract according to the lex loci con- 
tractus is good everywhere. The rule isfounded upon 
public convenience and the comity of nations. It 
would seem to follow from the same principle that a 
discharge under the municipal laws of a foreign State 
should not affect the validity of such a contract.” 
And he goes on to say: ‘‘I cannot but presume that 
the judicial tribunals of Rhode Island, in all cases 
where a different rule was not prescribed by their 
own Legislature, would adopt the jus gentiwm as to 
the construction and validity of foreign contracts 
sought to be enforced by their process. If 
therefore the words of the act of insolvency do not 
necessarily extend, as I think they do not, to foreign 
contracts, I can entertain no doubt that they would 
adjudge them according to that equity which the 
usage of nations had settled and applied. I hold it to 
bea legitimate inference from doctrines already es- 
tablished, that a contract made in a foreign country, 
and to be governed and discharged by its laws, cannot 
be discharged by a mere regulation of another coun- 
try to which the parties have not bound themselves to 
submit. * * * A discharge under an inso)vent act 
goes au fonds to the merits and not aU ordre judiciare 
to the process or remedy.”’ 

The distinction as to the forum in which the party 
elects to institute his action may be very material in 
regard to all that is mere remedy. But when the 
question goes to the merits, the lex loci should govern, 
unless the lex fori expressly forbids it. The rule is 
thus stated in the very recent case of Pritchard v. 
Norton, 106 U. S. 124: ‘*The principle is, that what- 
ever relates to the remedy and constitutes part of the 
procedure is determined by the law of the forum, for 
matters of process must be uniform in the courts of 
the same country; but whatever goes to the substance 
of the obligation and affects the rights of the parties as 
growing out of the contract itself or inhering in it or 
attaching to it, is governed by the law of the con- 
tract.’ There is no express prohibition in the law of 
this State nor of the United States forbidding the lex 
loci to govern, and we fail to see on what principle 
these cases should be excepted from the general rule. 
We think the principle of the case in the 54th Vt., 
and other similar cases, is decisive of the cases before 
us in favor of the plaintiffs; that that principle is as 
applicable to a discharge in bankruptcy as to a dis- 
charge in insolvency. And this was the opinion of 
the late Chief Justice Redfield, as shown in his note 





to Baldwin v. Hale, 3 Am. Law Reg. (N. 8.) 470, 
wherein he says: ‘The contrast between State in- 
solvent laws and a general bankrupt law of the United 
States consists chiefly in this, that one is confined to 
the particular State, and the other operates through- 
out the nation. And one residing without the State, 
having aclaim against the debtor who has obtained 
his discharge under the insolvent laws of a State, 
Stands in the same relation to the discharge thata 
foreign resideut does to adischarge obtained under a 
general bankrupt law.’’ We regard this as sound 
doctrine, and fully in accord with fundamental prin- 
ciples of the law, from which no departure should be 
made. Though this precise question does not appear 
to have been ruled by the Supreme Court of the 
United States, we think it safe to say that no decis- 
ion of that court gives countenance to a contrary doc- 
trine. 

Judge Wheeler has favored us with the statement 
of a case that came before Judge Blatchford in the 
early part of 1878, which involved the question of 
jurisdiction over foreign creditors. A firm in New 
York was composed of residents of New York anda 
resident of Canada. The Canadian member was in- 
debted to other residents of Canada, and the firm was 
indebted to residents of New York. The Canadian 
creditors came into New York and attached the 
property of the Canadian member of the firm there. 
Proceedings in bankruptcy were instituted against the 
firm in season to avoid the attachment, provided there 
could be an adjudication of bankruptcy, and such 
proceedings would reach the property of the individ- 
ual partners as well as of the firm. U.S. Rev. Stats., 
§5121. The Canadian creditors appeared and objected 
to an adjudication of bankruptcy of the firm, or of 
any more than the resident members of it, on the 
ground that there was no jurisdiction of the Canadian 
member. The resident creditors insisted that the 
court had jurisdiction of the firm as such, and of these 
Canadian creditors, because they had come into the 
jurisdiction and appeared as parties to the proceed- 
ings. To this latter claim it was replied that they did 
not appear to participate in the proceedings nor the 
avails thereof, but only to object to having the prop- 
erty involved on which they had claims. Judge 
Blatchford held that the court had no jurisdiction of 
the Canadian partner nor of the Canadian creditors, 
either on account of their coming into the jurisdiction 
to attach the property of that partner, or of their ap- 
pearing as parties to the proceedings for the purpose 
of objecting to an adjudication that would involve the 
property they had attached, and the adjudication was 
limited accordingly. 

In the cases at bar, the court granting the discharge 
in bankruptcy had jurisdiction neither of the plaint- 
iffs nor of their debts. The obligatory force of said 
debts therefore is in nowise impaired by said dis- 
charge in the country where they were contracted and 
payable. There is no express, and we think no im- 
plied enactment, State or national, forbidding the 
courts of this State to afford the plaintiffs a remedy 
for the enforcement of their debts here. A discharge 
under bankrupt or insolvent laws, unlike the bar of 
statutes of limitations goesto the merits and not to 
the process or remedy. The jus gentium privatum is, 
that contracts valid in the place where they are made 
and to be performed are to be held valid everywhere, 
by the tacit or implied assent of the parties (Pritchard 
v.' Norton), a rule founded not only in the convenience 
but the necessities of nations. On what principle, 
then, shall we refuse these plaintiffs a remedy in our 
courts? 

Judgments reversed, and judgments on the reports 
for the plaintiffs. 

Royce, C. J., and Redfield, J., dissented. 
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UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

MORTGAGE — STIPULATION AS TO ATTORNEY FEE 
VALID.—A stipulation in a mortgage that if suit is 
brought to enforce it the mortgagor will pay the mort- 
gageea reasonable attorney fee for conducting such suit, 
is valid, and will be enforced by the court. A mortgage 
for $30,000 in round numbers contained a stipulation 
that to save the mortgagee “ harmless,” in case he was 
compelled to bring bring suit to enforce the mortgage, 
the mortgagor would pay him an attorney fee of i0 
per centum on the amount due thereon. Held (1) that 
the real purpose of the stipulation was to secure the 
mortgagee in the repayment of a reasonable attorney 
fee in enforcing the mortgage by legal proceedings, not 
exceeding 10 per centum of the amount due thereon; 
(2) that the amount of such fee depends upon the labor 
and responsibility involved in the suit, and if the 
amount fixed in the stipulation, due regard being had 
to the nature of the service, is exorbitant, the court 
will not enforce it only so far as, under the circum- 
stances, may appear reasonable; (3) that no defense 
being made to said suit, the sum of $500 is a sufficient 
attorney fee for conducting the same. U.S. Cire. Ct. 
Oregon, June 20, 1883. Burns v. Scoggin. Opinion by 
Deady, J. 

MUNICIPAL CORPORATION—RIGHT OF TO WHARFAGE. 
—A municipal corporation claiming the right to exact 
wharfage for the use of a public wharf must show a 
plain legislative grant of the franchise; and such au- 
thority cannot be deduced from the powers to lay out, 
regulate and exercise all needful jurisdiction over 
roads, streets, lanes and alleys, and to make laws, ordi- 
nances, by-laws, and regulations forthe good order 
and government of the municipality not repugnant to, 
or inconsistent with, the laws of the Commonwealth. 
U. S. Dist. Ct., W. D. Pennsylvania, May, 1883. The 
Jenwa. Opinion by Acheson, J. 


PATENT — WIRE FENCE MACHINE — ASSIGNMENT.— 
Where, through several assignments, an individual 
becomes the owner of a number of distinct patents, 
his rights are no greater than those of his assignors 
respectively. Where A. and B. each invented and 
patented a machine for manufacturing wire fencing, the 
patent in each case being for a combination, and both 
patents were assigned to C., held, that C.’s rights were 
not infringed by D., who used a machine unlike either 
A.’s or B.’s but containing features of both. U. 8S. 
Cire. Ct., E. D. Missouri, June 4, 1883. Washburn 
& Moen Co. v. Griesche. Opinion by Treat, J. 


——_>—___———_ 


OHIO SUPREME COURT ABSTRACT. 
JANUARY TERM, 1883.t 

AGENCY—NON-DISCLOSURE OF PRINCIPAL—RIGHTS 
OF PRINCIPAL.—Where an agent evters into a con- 
tract without disclosing his principal or agency, the 
principal, if he takes advantage of the contract, must 
do so subject toail the rights and equities of which 
the other contracting party, who had no knowledge of 
the agency, might avail himself as against the agent, 
assuming the latter to bea principal. Miller v. Sulli- 
van. Opinion by Mcllvaine, J. 


AGENCY—PAYMENT TO AGENT NOT DISCLOSING PRIN- 
CIPAL—SALE OF PROPERTY NOT IN POSSESSION BY 
AGENT.—A broker, who was not intrusted with the 
possession of the property, contracted in his own 
name to sell the same to a vendee, who had no knowl- 





* Appearing in 16 Federal Reporter. 
+ To appear in 39 Ohio State Reports. 





edge that the broker was not the real owner, but 
dealt with him as such. The broker notified his prin- 
cipals that he had sold for them, and directed where 
to ship the property to the purchaser. The owners, 
without any knowledge that the broker had con- 
tracted in his own name, and without any conduct on 
their part clothing the broker with authority to re. 
ceive payment for them, or any possession, actual or 
constructive, of the property, delivered the same to 
the vendee. Held, payment by the purchaser to the 
broker, under such circumstances, is not a bar to the 
right of recovery by the owner. In Baring v. Corrie, 
2B. & Ald. 137, it issaid: ‘*The broker has not the 
possession of the goods and so the vendee cannot be 
deceived by that circumstance; and besides, the em- 
ploying of a person to sell goods as a broker does not 
authorize him to sell in hisown name. If therefore 
he sells in his own name he acts beyond the scope of 
his authority, and his-principal is not bound. But it 
is said that by these means the broker would be en- 
abled by his principal to deceive innocent persons. 
The answer however is obvious, that he cannot do so 
unless the principal delivers over to him the posses- 
sion and indicia of property.’”’ Baring v. Corrie, 2B. 
& Ald. 148. In Drakeford v. Piercy,7 Best & Smith, 
515, there was a declaration for goods sold and de- 
livered ; plea that the plaintiff sold and delivered the 
goods by one Davies, his agent in that behalf; that 
defendant purchased of Davies, not as agent, but as 
vendor on his own account; that Davies sold as actual 
vendor; that defendant had no notice or knowledge 
to the contrary until after payment; that he paid the 
whole price to Davies, bona fide, believing that he 
was vendor on his own account and entitled to re- 
ceive payment. A demurrer to the plea was sustained, 
the court saying: ‘‘The defense of payment here 
must rest on the plaintiffs having by improper con- 
duct enabled Davies to appearas proprietor of the 
goods, or having clothed him with real or apparent 
authority to receive payment. But the plea carefully 
avoids any statement to that effect.’’ To the same 
effect is Semenza v. Brinsley, 114 E. C. L.;18 C. B. (N. 
8.) 467. On the other hand in Borries v. Imperial Ot- 
toman Bank, L. R., 9 C. P. 38, to a similar declaration 
the plea was ‘‘the goods were sold and delivered to 
the defendants by 8. & Co., then being the agents of 
the plaintiff, and intrusted by the plaintiff with the 
possession of the goods as apparent owners thereof; 
that S. & Co. sold in theirown name as their goods, 
and that defendants had no knowledge that plaintiffs 
were the owners of the goods, etc. The plea was held 
to be good because of the statement, absent from the 
pleas in the former cases, that the agents were in- 
trusted with the possession as apparent owners. The 
American authorities sustain the rule thus established 
by the English courts. Wharton Agency, §$ 712-714; 
Story Agency, §§ 28, 33, 109; Benjamin Sales, 3d Am. 
ed., 742; Seiple v. Irwin, 30 Penn. St. 514; Higgins v. 
Moore, 34 N. Y. 417; Saladin v. Mitchell, 45 Ill. 83; 
Brown y. Morris, 83 N. C. 254; Clark v. Smith, 88 II. 
298; Korneman v. Monaghan, 24 Mich. 36; MeKindly v. 
Dunham, 55 Wis. 515; and see Roland v. Gundy,5 
Ohio, 202. To the rule thus established there are cer- 
tain exceptions, resting upon the usages of certain 
lines of business. Wharton Agency, § 713; Story 
Agency, § 109; Benj. Sales, § 742. But such usages are 
matters to be pleaded and proved, and are wholly 
absent from the case at bar. The distinction between 
this case, and one where an agent is acting within the 
scope of his authority, or a bailee, factor or commis- 
sion merchant, intrusted with the possession of the 
property and the power to sell, and thus enabled to 
deal with it as his own, is very apparent. In the lat- 
er cases like Thorne v. Bank, 37 Ohio St. 254, where the 
agent sells the property, receives payiuent and ap- 
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propriates it to his own use, the loss must fall upon 
the principal who confides in the ageut and places the 
power i: his hands to deceive purchasers. Crosby v. 
Hill. (pinion by Doyle, J. 

CONTRACT—FOR BUILDING— APPROVAL OF ARCHI- 
gect.—Work was performed in building a house, 
which under the contract, was subject to the appro- 
valofan architect, who was in the employ of the 
owner of the property. Held such approval’ may be 
presumed from the presence of the architect at the 
time the work was done, and his failing to make ob- 
jection. If such architect, acting in good faith, fails 
aud refuses to approve the work in any form, the gen- 
eral rule is that the contractor cannot recover. Where 
the owuer approves the work, such approval by the 
architect is dispensed with. A contractor for build- 
ing a house, who has fairly endeavored to perform his 
contract, and hasin fact substantially performed it, 
may in anaction on the contract, recover the agreed 
price for the work, less any damages the owner may 
have sustained by reason of the failure to strictly 
comply with theagreement. Kane v. Ohio Stone Co. 
Opinion by Okey, J. 


———— 


RHODE ISLAND SUPREME COURT 
ABSTRACT.* 

CoNSTITUTIONAL LAW — AMENDMENT OF CONSTITU- 
TION.--The Constitution of the State of Rhode Island 
cau be lawfully amended or changed only in the mode 
which itself prescribes. The ordinary rule is that 
where power is given to do a thing in a particular way, 
there the affirmative words, marking out the particu- 
lar way, prohibit all other ways by implication, so 
that the particular way is the only way in which the 
power can be legally executed. The rule was recently 
recognized by the Supreme Court of the United States 
in Smith v. Stevens, 10 Wall. 321. There by act of 
Congress lands were ceded to Indians with power to 
sell them, or parts of them, in a particular manner, 
and the court held that a sale in any other manner 
was void. The rule was likewise recently recognized by 
the English Court of Exchequer, ina case in which it 
was thus expressed: ‘‘If authority is given expressly, 
though by affirmative words, upon a defined condi- 
tion, the expression of that condition excludes the 
doing of the act authorized under other circumstances 
than those so defined: ‘Eapressio wnius est exclusio 
alterius.’’’ North Stafford Steel, etc. Co. v. Ward, L. 
R.,3 Exch. 172. Cases to the same point might be 
indefinitely multiplied. 1 Kent Com. 467, note d; 1 
Sugden Powers, 258; City of New Haven v. Whitney, 
86 Conn. 373; District Township of Dubuque v. City 
of Dubuque, 7 Lowa, 262. The rule applies to a State 
Constitution. See Opinion of Justices, 6 Cush. 573. 
Matter of Constitutional Convention. Opinion by the 
Court. 

[Decided March 30, 1883.] 

DIvorcE— ALIMONY — WHEN DECREE CANNOT BE 
REVIEWED.—Jurisdiction to award alimony in divorce 
proceedings is purely statutory. Hence when a judg- 
ment for alimony has been made without reserve, and 
the time within which a new trial can be had has 
elapsed and there is no statutory provision for modify- 
ing the judgment, the judgment is final and cannot be 
changed. OC. obtained in 1879 a divorce avinculo from 
her husband G., and a decree awarding her one-half 
the rents of G.’s realty for her life and one-half G.’s 
personalty, as alimony; also, one-half the rents of G.’s 
realty and one half G.’s personalty asa provision for 
her children by G. (C. subsequently married again, 
and in 1883 G. petitioned fora reduction in the amount 


*To appear in 14 Rhode Island Reports. 











of alimony, claiming that C.’s husband was well able 
to support her, and that at the trial of the divorce peti- 
tion G. was absent from the State, and through acci- 
dent and mistake was not present. Held, that the 
court had no jurisdiction to consider the petition. In 
Mitchell v. Mitchell, 20 Kans. 665, the court say: “The 
judgment for alimony is as absolute and permanent as 
the decree for divorce. There is no provision of the 
statute authorizing the judgment for alimony to be 
afterward increased or diminished. If the wife can- 
not demand additional allowance when the subsequent 
circumstances of the husband might render him able 
to pay it, neither ought the husband to have alimony 
ouce granted reduced because of subsequent changes. 
So in Stratton v. Stratton,73 Me. 481, it was decided that 
under the divorce law of Maine, alimony once granted is 
not modifiable on motion or petition. In Shepherd v. 
Shepherd, 8 N. Y. Sup. Ct. 240, however, the decision 
was, not that the alimony could not be reduced, but 
that the marriage of the wife after divorce was no 
reason for reduction. In Forrest v. Forrest, 3 Bosw. 
661, the divorce having been granted on the petition of 
the wife, the court refused to let the husband submit 
testimony to show that the wife had been guilty of 
fornication pending a reference to determine the 
amount of alimony, being of the opinion that the 
alimony was to be determined by the circumstances 
as they existed when the divorce was granted. Later 
cases are stiJl more decisive; and it may now be con- 
sidered as established in New York that a decree 
granting divorce a vinculo and settling the alimony, 
without reserving any right to modify it, is not sub- 
ject to modification or reduction or petition on 
account of any subsequent change of circumstances. 
Kamp v. Kamp, 59 N. Y. 212; Kerr v. Kerr, 59 How. 
Pr. 255. Sammis v. Medbury. Opinion by Durfee, C. 


J. 
(Decided July 7, 1883.] 


WILL— CONSTRUCTION 
DOES NOT CARRY ESTATE.— Testamentary disposi- 


OF—DEVISE OF INCOME 


tion as follows: ‘‘I give arid bequeath unto my wife 
L. in lieu of dower, one-third of the net income of all 
my estate, real and personal; all my household furni 
ture, and the use and pussession of the tenement now 
occupied by us, all said bequests to be and continue to 
my said wife as long as she remains my widow. * * * 
“T give and bequeath unto my daughter A. all the rest 
and residue of my personal estate for the use of her- 
self and her children. I give and devise all my real 
estate, wherever situate, of which I shall die seized 
and possessed, unto my said daughter A., for and dur- 
ing the term of her natural life, and from and after 
her decease to her children then living, in equal shares, 
to be and remain unto their heirs and assigns forever.” 
Held, that the wife L. took an interest in the income 
of the realty, and not in the realty itself. Held, fur- 
ther, that the daughter A., during her life, and after 
her death, her children, should collect the income and 
pay one-third of the amount less necessary charges 
and expenses to L., this one-third of the net income 
to be a charge on theland. A devise of the rents and 
profits of land will be construed as a devise of the land 
in order to carry out the testator’s intention, but will 
not be construed in violation of such intention. Cases 
referred to: Kerry v. Derrick, Cro. Jac. 104; Blann v. 
Bell, 2 De G. M. & G. 775; Maundy v. Maundy, 2 Stra. 
1020; South v. Allen, Comb, 375; Bush v. Allen, 5 
Mod. 102; Craig v. Craig 8 Barb. Ch. 76: Parker v. 
Plummer, Cro. Eliz. 190; Griffith v. Smith, Moore, 758; 
Fox v. Phelps, 17 Wend. 393; Diamert v. Lore, 31 N. 
J. L. 220; Carlyle v. Cannon, 3 Rawle, 489; France’s 
Estate, 75 Penn. St. 220; Bird v. Davis, 14 N. J. Eq. 
467. Bowen v. Dayton. Opinion by Matteson, J. 

[Decided July 19, 1883.] . 
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NORTH CAROLINA SUPREME COURT 
ABSTRACT. 
FEBRUARY TERM, 1883.* 

CARRIER — LIMITATIONS IN RECEIPT— DUTY OF 
CARRIER — MEASURE OF DAMAGES.—1. The defendant 
company gave a bill of lading to plaintiff at Greens- 
boro, for transportation of goods via Charlotte to 
Burnsville, Ala., in which it was stipulated that the 
same are to be transported and delivered to the agents 
of connecting roads, and by them to the next connect- 
ing road, until the goods shall have reached the point 
named in the receipt, assuming no other responsibility 
for their safe carriage than may be incurred onits own 
road or at its own stations. The goods, on arrival at 
Charlotte, were delivered to the Charlotte, Columbia 
& Augusta road, and delayed in reaching the point of 
final delivery beyond the usual time required in trans- 
portation. Held, in an action by plaintiff for damages 
caused bythe delay: (1) That the defendant, having 
the control of and operating the C., ©. & A. road 
itself, received the goods at Charlotte, and is liable to 
the plaintiff, in the absence of proof, to show that the 
detention of the goods occurred beyond the southern 
terminus of the last-mentioned road. (2) The duty of 
safe carriage attaches as the goods pass into the cus- 
tody of each company, and ceases only when they are 
safely delivered to its successor 2. The measure of 
damages occasioned by delay in shipment of goods, 
where the carrier is not informed of the special cir- 
cumstances causing the loss of the plaintiff's contracts 
with others, is the difference between their market 
value at the time they ought to have been delivered, 
and the time they were in fact delivered, if in equally 
good condition; and if not, the damages should be 
increased to the extent of the deterioration resulting 
from the delay. In Horne v. Midland R. Co., L. R.,7C. 
P. 583, affirmed in L. R.,8C. P. 131, the plaintiffs 
had made a contract to deliver shoes for the use of the 
French army at a very high price, and at a fixed time. 
Information was given the defendant of the time of 
contract delivery, but not of the special nature of the 
contract. The delay in transportation prevented a 
compliance with the terms and the contract was lost. 
It was held that the defendant was not liable for the 
difference between the ordinary market value of the 
shoes and the contract price, not having been in- 
formed of the special circumstances that led to the 
loss. In this case the judge said: ‘*There must, if it 
be sought to charge the carrier with consequences so 
onerous, by distinct evidence that he had notice of the 
facts, and assented to accept the contract on those 
terms.’’ Wood’s Mayne on Damages, §§ 34, 38, 41. In 
Mace v. Ramsey, 74.N. C. 11, the contract, for violat- 
ing which the action was brought, was for the con- 
struction of a boat to be used for the accommodation 
of persons expected on an excursion train, and the 
plaintiff engaged this boat and passengers to fill it. 
The boat was not built in time, and consequently the 
fares of the passengers engaged were lost. It,was de- 
clared that, as this contract was for a specific occasion 
and purpose, and the damage immediately and neces- 
sarily followed the breach, it was reasonably contem- 
plated by the parties and could be recovered. Lindley 
v. Richmond & Danville Railroad Co. Opinion by 
Smith, C. J. 


DEED—PAROL EVIDENCE ASTO DESCRIPTION—USURY. 
—(1) Parol evidence is admissible to fit the description 
contained in a deed to the land, where the ambiguity 
is latent; otherwise, where it is patent. Capps v. 
Holt, 5 Jones Eq. 153; Deaf and Dumb Asylum v. 
Norwood, Busb. Eq. 65; Hilliard v. Phillips, 81 N. C. 
99; Massey v. Belisle, 2 Ired. 170; Dickens v.. Barnes, 


* Appearing in 88 North Carolina Reports. 











79 N. C. 490. (2) To avoid a bond, as being usurious, 
it must be shown to have been illegal ab initio. Forif 
good in its creation, it cannot te avoided by any sub- 
sequent usurious agreemeut. Moore v. Hylton, 1 Dey, 
Eq. 429; Rhodes v. Fullenwider, 3 Ired. 415; Cobb y, 
Morgan, 83 N.C. 211. Wharton v. Eborn. Opinion 
by Ruffin, J. 


PARTNERSHIP — WHAT IS NOT PARTNERSHIP TRANS- 
ACTION.—A coutract entered into whereby C. agrees to 
devote his individual attention to the business of L,’s 
store, at a certain stipulated price per annum, is nota 
partnership transaction, but one between separate and 
distinct persons. It is the duty of the court in such 
case to interpret the instrument and not submit the 
question to the jury. Adamsv. Utley, 87 N. C. 356. 
Covington v. Leak. Opinion by Smith, C. J. 


——_»___—_—_ 


RECENT ENGLISH DECISIONS. 


MARITIME LAW — LIFE SALVAGE— WHEN NOT AL- 
LOWED.—Life salvage is only recoverable where ship, 
cargo, or freight is suved, so that a fund out of which 
the award can be paid is realized; hence ineffectual 
attempts to save the property, though rendered at 
express request, give no claim to life salvage. Semble, 
a master has no autherity to bind his owners by an 
agreement to save the iives of himself and crew, as his 
owners have no beneficial interest in the subject-matter 
ot such acontract. Where the steamship R. being in 
imminent peril of total loss, her master, on behalf of 
himself and his owners, entered into the following 
agreement with the master of the steamship M. L.: “It 
is hereby agreed between Thomas Gibb, the master of 
the above steamer, and Robert Osborn, master of the 
steamship R., that the above steamer M. L. agrees to 
stay by me until I am in a safe position to get to port, 
for the sum of 12001.,my vessel being badly holed in star- 
board bow near collision bulk-head”’ ; and in pursuance 
of the agreement the M. L., at great risk, stood by the 
R. until she sank, when the M. L. took off her master 
and crew; it was held (affirming Sir R. Phillimore), that 
no life salvage was recoverable as no property had been 
saved, and that neither master nor owners were liable 
under the contract, as the condition “until I amina 
safe position to get to port’’ had not been fulfilled. 
Ct. of App., April 20, 1883. The Reupor. Opinion 
by Britt, M. R. (48 L. T. Rep. [N. 8.] 887.) 


PATENT— NEW RESULT—INFRINGEMENT BY DIFFER- 
ENT PROCESS.— Where letters-patent have been 
obtained for a new result, and the specification de- 
scribes a process of arriving at that result, which is 
effectual at the date of the patent, it is an infringe- 
ment to adopt any other process for the purpose of 
arriving at the specified result. Where letters-patent 
have been obtained for a particular process of arriving 
at a known result, it is no infringement to use another 
process of arriving at that same result. Where letters- 
patent have been obtained for the use of certain chem- 
ical substances for the purpose of obtaining a given 
result, it is no infringement to use, for the purpose of 
obtaining the same result, chemical equivalents to the 
substances specified in the patent, which were not 
known to be suck. at the date of the letters-patent. 
Ch. Div., June 47, 1883. Badische Anilin und Soda 
Fabrik v. Levinstein. Opinion by Pearson, J. (48 L, 
T. Rep. [N. 8.] 822.) 


RAILROAD — LEVEL CROSSING OF HIGHWAY — NEG- 
LIGENCE.—It is the duty of a railway company, whose 
line crosses a public road at a level crossing, to take 
reasonable precausions to warn persons using the cross- 
ing of the approach of trains. In an action under 
Lord Campbell’s Act, against a railway company, for 
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negligently driving over, aud so causing the death of 
the husband of the plaintiff whilst he was crossing the 
defendant’s line at a level crossing, the defendants 
called evidence to the effect that it was the invariable 
custom for drivers of engines to blow the whistle before 
reaching the crossing. There was a conflict of evi- 
dence at the trial, as to whether the whistle was 
blown on the occasion in question, aud the jury found 
a verdict for the plaintiff. A rule for a new trial hav- 
ing been obtained, the court refused to disturb the 
verdict. Q. B. D., April 9, 1883. Gray v. North East- 
ern Railway Co. Opinion by Williams, J. (48 L. T. 
Rep. [N. S.] 904.) 

SALE — STOPPAGE IN TRANSITU — AGENT OF VENDEE 
RECEIVING AND RE-SHIPPING GOODS.—A purchaser 
ordered goods, purchased from W. & Co., to be sent 
by rail to G., and at the same time (unknown to the 
vendors) instructed M., S. & Co. to ship the goods 
on their arrival at G. to R. Some delay occurred at 
G. owing to there being no ship ready to take the 
goods, and they were warehoused by the railway com- 
pany at M.,S. & Co.’srisk. Whilst there they were 
stopped by the vendors. Held, that, as between the 
vendors and the vendee, the right to stop the goods 
was at an eud when the goods had arrived at G., and 
when the railway company no longer held the goods 
as carriers; for the goods were then in the construct- 
ive possession of the vendee, the defendants M., S. 
& Co. being the agents appointed by the vendee to 
receive and forward the goods upon the fresh journey 
toR. Ct. of App., Feb. 27, 1883. Kendall v. Marshall, 
Opinions by Britt, Cotton and jBrown, L. JJ. (48 L. 
T. Rep. [N. S.] 951.) 


SALE OF REAL ESTATE—MISDESCRIPTION IN DEED 
— WHEN NOT GROUND FOR COMPENSATION.—After a 
purchaser of real property has taken a conveyance, and 
the purchase-money has been paid, no action will lie 
for compensation on account of errors as to the quan- 
tity or quality of the subject-matter of the sale, unless 
such errors amount to a breach of contract or war- 
ranty contained in the conveyance itself, or unless 
some fraud or deceit has been practiced upon the pur- 
chaser. ‘‘ Legal fraud,’ as distinguished from ‘*moral 
fraud,’ does not exist, moral turpitude being in all 
cases necessary to support an allegation of fraud. 
Where upon a treaty for the sale of real property the 
vendor bona fide represented the quantity of land to 
the purchaser as being three acres, whereas in truth it 
was 2u. Ir. 12p., and in the contract for the purchase 
the property was described as “containing by estima- 
tion three acres or thereabouts,’’ and in the convey- 
ance of two parcels each “containing by estimation 
one and a half acres, more or less.’’ Held, that no 
action would lie, after the completion of the purchase, 
against the vendor for compensation for the misrepre- 
sentation. Q. B. D., June 26, 1883. Joliffe v. Baker. 
Opinion by Williams, J. (48 L. T. Rep. [N. S.J 966.) 


—_—_—__———_ 


CRIMINAL LAW. 


DISCHARGING INDICTMENT—POWER OF COURT. — At 
the common law, only the attorney-general could exer- 
cise the power to enter anolle pros. upon an indict- 
ment, and in this State, there being no statute upon 
the subject, this power is still reposed in the attorney- 
general or the several prosecutors of the pleas; but 
under the long-established practice in this State, an 
indictment, after it passes under the control of the 
court, may not be discharged without the consent or 
uader the advice of the court. The peremptory power 
of the court, where the common law prevails, is never 
exerted upon the representative of the State to dis- 





charge an indictment, in whole or in part, at the in- 
stance of parties. This can only be done where such 
power is conferred upon the court by statute. 1 Archb. 
Cr. Plead. (Pomeroy’s Notes) 316; People v. McLeod, 
1 Hill, 377; State v. Graham, 12 Vroom, 15; Apgar v. 
Woolston, 14 id. 57. New Jersey Supreme Court, 
Feb. Term, 1883. State of New Jersey v. Hickling. 
Opinion by Knapp, J. (16 Vroom, 152). 


UNLAWFUL SALE OF LIQUOR—BURDEN OF PROOF AS 
TO LICENSE.—In a prosecution for the sale of intoxicat- 
ing liquor without a license the people must prove that 
defendant had no license. In Commonwealth v. 
Thurlow, 24 Pick. 374, Shaw, C. J., said: ‘The 
county commissioners have a clerk, and are required 
by law to keep record or memorandum in writing of 
their acts, including the granting of licenses. This 
proof is equally accessible to both parties. The nega- 
tive averment can be proved with great facility, and 
therefore in conformity to the general rule, the 
prosecution ought to produce it before he is entitled 
to ask a jury to convict the party accused.”’ In Wil- 
liams v. East India Co., 3 East. 192, the defendant 
company was charged with wrongfully, unlawfully, 
and unjustly causing to be put on board the plaintiff's 
ship, while in the service of the defendant, a jar of 
certain oil and varnish of a combustible and inflamma- 
ble nature, without giving notice thereof to the chief 
mate of the ship, or to any other person or persons 
concerned or employed in the navigation thereof, by 
reason whereof such combustible material became 
ignited and set fire to the ship, which with the cargo, 
was destroyed, and for which damages were claimed. 
It was proved on the trial that neither the captain nor 
second mate had any notice or knowledge of the nature 
or presence of the combustible material. The chief mate 
having died, no evidence was given as to what passed 
between him and the conductor of the military stores 
of the company, although it was proved that the chief 
mate was an officer of skill and discretion, and that 
the jar would have been in a proper place on the ship 
had it not been of an inflammable nature. At the 
close of the testimony Lord Ellenborough nonsuited 
the plalntiff on the ground “‘ that the proof of this al- 
legation (want of notice) lay on the plaintiff, and the 
best evidence of it was still in his power to produce, 
notwithstanding the death of the chief mate, by call- 
ing the company’s officer who delivered the article on 
board, who could best tell whether or not he had given 
such notice, as no other person appeared to have been 
privy to what passed between them at the time.” The 
King’s Bench sustained the nonsuit, holding that the 
burden of proving that the dangerous article was put 
on board without notice, rested upon the plaintiff al- 
leging it, and that the plaintiff had failed to furnish 
the best available evidence of such want of notice. 
That case is cited with approval in Fresh v. Gilson, 16 
Pet. 332. Wisconsin Sup. Ct., May 31, 1883. Hepler 
v. State of Wisconsin. Opinion by Cassoday, J. 


VIOLATING REVENUE LAW — INTENT NEED NOT BE 
PROVED.—Under the statute making it an offense to re- 
move stamps from casks containing distilled spirits, 
intent need not be charged or proved, neither need 
knowledge of the contents of the cask. The 
rule applied in such cases is that where a statute 
forbids the doing of a certain act under certain cir- 
cumstances without reference to knowledge or intent, 


-any person doing the act mentioned is charged with 


the duty to see that the circumstances attending this act 
are such as to make it lawful; and under such statutes 
a conviction may be had upon proof of doing the for- 
bidden act, without proof of knowledge by the accused 
of the circumstances specified in the statute. The 
books contain many cases where such a rule has been 
applied. For instance, Barnes v. State, 19 Conn. 399, 
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where the act charged was selling liquor to a common 
drunkard, in which case the court refers to cases of 
enticing a female under 21 years of age,’ and of 
adultery, see Fox v. State, 3 Tex. Ct. App. 329, as 
within the rule; Commonwealth v. Waite, 5 Mass. 264, 
where the act charged was selling adulterated milk; 2 
Allen, 160, where selling liquor that was intoxicating 
was the offense; State v. Heck, 23 Minn. 549, where 
selling liquor to an habitual drunkard was charged; 
1 Russ. Crimes, 93, where the crime charged was induc 
ing a soldier to desert; Regina v. Robins, 1 Car. & K. 
456, where the crime was abducting an unmarried girl 
under 16 years of age. Also Regina v. Olifier, 10 Cox 
C. C. 402; Fitzpatrick v. Kelly, L. R., 8 Q. B. 337, 
where the charge was selling adulterated butter; Re- 
gina v. Woodrow, 15 Mees. & W. 404, where the offense 
was having in possession adulterated tobacco, and 
where it was found as a fact that the accused believed 
the tobacco to be unadulterated. See also Halsted v. 
State, 12 Vroom, 552. U. 8S. Cire. Ct., S. D. New 
York, March 30, 1883. United States v. Bayaud. Opin- 
ion by Benedict, J. (16 Fed. Rep.). 
—_———__@_____. 


CORRESPONDENCE. 


‘““Not Drunk, BuT VERY SICK.’’ 
Editor of the Albany Law Journal: 

The question of drunkenness or sickness has recently 
been before the courts of Georgia. One Hankerson 
was lying on the track of the Southwestern railroad 
at or near a crossing, and was run over and injured by 
atrain. He brought suit, and the railroad defended 
on the ground that he voluntarily became drunk and 
placed himself on the track; that he could have 
avoided the accident by the use of ordinary care. It 
was conceded that he went upon the track and fell 
down before the passage of the train. He swore that 
he was not drunk, but sick; that he was subject to 
attacks of vertigo, and that his fall was caused by such 
a sudden access of disease. Other witnesses were of 
the opinion that his vertigo was the result of the liquor 
he had drunk; but the jury believed him and awarded 
him damages. On exception, the Supreme Court held 
that whether his presence on the track was the result 
of drukenness or sickness was a question for the jury, 
and that their finding would not be disturbed. Thus, 
it becomes a matter of judicial decision that the time- 
honored excuse of “ not drunk, but sick,’’ will some- 
times avail. 

Yours truly, 


ATLANTA, GA., Oct. 26, 1883. 


J. H. LumMpKIn. 


NOTES. 

EHIND the chariot of Lord Coleridge during a por- 
tion of his triumphal progress there appears to 
have been seated ahumorous and acute editor, who 
has given tothe American legal public his impres- 
sions of the general nature of the “ fixings up.’’ The 
record, so far as regards the characteristics of the 
eminent guest, is like every thing else we have read of 
the reception the Lord Chief Justice has met with at 
the hands of the American lawyers, most kindly and 
generous, but the description of the incidents of the 
tour are quaint in a high degree. Utica, we learn, 
was remarkable for the number of judges, ex-judges, 
“‘and lawyers who want to be judges,’ who attended 
the receptions; also for the absence of “our old friend 
Fish, of Montgomery,” and the presence of ‘the most 
magnificent salmou at the supper table that I ever 
stuck a fork into;” at Rochester and Buffalo Mr. Gil- 
bert Coleridge, who it appears is an accomplished ten- 
nis player, was “sent to grass nearly all the time by 


the young ladies; ’' and ina private steam yacht on | 








the Niagara river, Lord Coleridge ‘‘made little 
speeches in his best manner.”’ All this is very pleas- 
ant to read, but we are compelled to ask why, at the 
end of the narrative, we should find the remark that 
Lord Coleridge ** has been feasted on ground where a 
little more than a century ago the Indians were taking 
scalps?”” What possible connection of ideas can have 
led the writer to consider the unhappy lot of persons, 
who having been operated upon by the Indians, must 
have been somewhat lacking in hirsute adornments? 
—Solicitors’ Journal. [Our British brethren seem 
sensitive on the subject of hairand scalps. Is it pos- 
sible that this touchiness has any connection with 
their wigs which they so persistently stick to? Ed. 
Alb. L. J.]——A strange portrait. Once upon a time 
extraordinary presentments of Canada and Canadian 
affairs were not uncommon in American journals, but 
we were under the impression that they were becom- 
ing things of the past. Facility of intercommunica- 
tion is rapidly effecting a wonderful change in the 
notions which the people of different countries form- 
erly entertained of one another. But the American 
Law Review treats us to some surprising information 
about ourselves, written after the old fashion. The 
article has reference to Lord Coleridge’s change of pro- 
gramme as respects Canada. Our witty contempo- 
rary, the ALBANY LAW JOURNAL, referred to this as 
follows: ‘*Our brethren on the Thames and on the 
St. Lawrence should remember that Lord Coleridge is 
not so young as he once was, and that we, as his hosts, 
feel bound not to endanger his health by any such 
hyperborean journeys as tiie Canadians would gladly 
tempt him into. There is no telling where these 
Canadians would stop. "Chey might persuade his 
lordship into an Arctic exploring expedition.’’ We 
relish this fun as much as any of our neighbors, but 
what isajest in the columns of our Albany contem- 
porary is proclaimed in sober earnest at St. Louis.— 
Canuda Legal News. 


EPIGRAMS SUGGESTED BY A CERTAIN DEAF JUDGE 
wHo Impartially HEARS Neither SIDE. 

To hear, but see not, Justice once was prone, 

And sat with open ears but bandaged eyes ; 
With sight restored but with her hearing gone, 

She sits and sees ; but audience she denies. 

(Aliter seriptum.) 

Of old, impartial Justice blindfold stood, 

She heard each suitor but she saw not one ; 
Fickle as Fortune, she has changed her mood, 

She sees all suitors and gives EAR to none. 

(Tertium quid.) 

Certain lawyers of old were favored indeed, 

As the courts to their arguments gave special heed ; 
Of our Court of Appeals this never was thought, 

There no lawyers can boast, *‘I’ve the EAR of the Court.” 


One of the most amusing mixed metaphors that we 
ever came across is the following from State v. De- 
Rancé, 34 La. Ann. 186: ‘The tendency of the opposite 
theory is, in our judgment, to emasculate our system of 
criminal justice, and to send juries adrift without any 
reliable chart or compass, upon a sea of doubt and 
speculation.” This is mixing castration and navigation 
ina most mysterious manner. —It is understood that 
Lord Coleridge will protract his stay in this country 
long enough to sue the Cincinnati Illustrated Week 
for libel, in publishing an alleged portrait of him.— 
The American Law Register for October contains an 
article by Judge Seymour D. Thompson on noise and 
vibration as elements of nuisance, and the following 
cases: Yahn v. City of Ottwmwa (Iowa), on expert 
opinions, with note by John D. Lawson; Kehoe v. 
Kehoe (Illinois), on trusts for superstitious uses, with 
note by Marshall D. Ewell; Piper v. Foredyce (Ind.), 
on property in custody of the law, with note by W. 
W. Thornton. 
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CURRENT TOPICS. 


HE most succinct and sensible remarks which we 
have seen in the press on the recent civil rights 
decision by the Supreme Court are those of the 
Rev. Dr. Patton, president of Howard University. 
He sums up the matter in the Independent thus: 
‘1, The decision adverse to the constitutionality 
of the civil rights bill was by no means unexpected, 
2. The decision of the court has not set forth any 
political doctrine contrary to the rights of the 
colored people. 3. The decision of the court leaves 
colored people as to legal protection just where it 
leaves white people. 4. It is well to notice what 
protection this decision of the Supreme Court still 
leaves to the colored people. (1.) It leaves the civil 
rights billin full force in the District of Columbia 
and in all the territories. (2.) It affirms the power 
of Congress to interfere to protect the colored 
people in case any State shall make laws to dis- 
criminate against them. (3.) It concedes the pro- 
tection everywhere of the principles of the common 
law recognized in all the States.” (He points out 
that a colored man, whose rights are denied on rail- 
ways or in inns, etc., may sue for damages, ‘‘ and if 
it be said that in such a case the jury in a Southern 
State will not agree on a verdict in his favor, it 
must be remembered that the same would be and 
has been true under the civil rights bill, which has 
largely been a dead letter in many of the States.’’) 
“*§. What then should the colored people do in the 
circumstances?’ Refrain from an unwise railing at 
the Supreme Court, acquaint themselves with the facts 
and principles of the case, and stand up hopefully 
and courageously for their legal rights, all over the 
Union.”’ This is to be commended to Fred. Douglass 
and the other mischievous inspirers of the colored 
people, among whom we include the Rev. Dr. 
Tanner, editor of the Christian Recorder, who in the 
same issue of the Independent takes the singular 
ground that the decision must be wrong because the 
civil rights was passed by a Congress which con- 
tained more ‘‘ great lawyers” than the Supreme 
Court! But he concedes that it was passed bya 
strict party vote, and thus would seem to imply that 
the Republican party monopolized the ‘‘ great 
lawyers” in that Congress. 


In the address of Mr. M. L. Stansel, president of 
the Alabama State Bar Association, delivered at the 


late annual meeting of the Association, we discover. 


the following: ‘‘ For several years past the Legisla- 
ture of the State of New York has been tinkering at a 
codification of the common law, and twice, by reason 
of a wise Governor’s timely veto, has the State 
escaped the infliction which must have resulted in 
disaster to that grand old Empire State. Every 


Vor. 28 — No. 20. 





principle of the common law, designated by Mr. 
Bentham as ‘Judge-made law,’ was evolved by a 
long process of forensic controversy and judicial 
labor adopted after the maturest reflection and 
deliberation; and so long as it can be saved from the 
ruthless hand of the proposed codifier and the 
manipulation of a Legislature, so long will it remain 
under the control of the courts, and can be changed and 
modified and thus continuously adapted tothe rapid 
progress the world is making in commerce, in 
science, in general learning, and in civilization. Not 
so with statutory law. The courts cannot disregard 
the Legislative will,” etc. The italics are our own. 
Mr. Stansel has unintentionally succeeded in stating 
the very best reason for the policy of codification. 
If he is right there is no use even in reports of legal 
decisions, for they —if we can make out to under- 
stand them — by no means tell us what the law is, 
but only what it was; and what it will be in a given 
case no man knows, because he cannot measure the ~ 
subsequent ‘‘ progress” of the world. (Perhaps 
this is the general opinion in Alabama, for her re- 
ports are two years in arrears.) With Mr. Stansel’s 
views, we cannot understand why he should so 
magnify the Alabama Code, as he does elsewhere in 
the same address, pronouncing it a “grand work,” 
and as ‘‘standing without a rival in the domain of 
our law-making power.” All this sort of thing 
necessarily stands in the way of the ‘‘ progress” of 
which he speaks. 

At the same meeting Mr. Henry Wilson, chairman 
of the committee on judicial administration and 
remedial procedure, while he admitted that ‘‘sim- 
plicity and conciseness are much to be desired” in 
pleading, yet bewailed the ignorance of the lawyers 
of the present time of ‘‘the grand and beautiful 
science of pleading” to be derived from Chitty. 
Mr. Wilson is evidently either a humorist or highly 
imaginative, for he asserts that ‘‘ under that system 
the complaint informed the defendant of the cause 
of action,” and that the ‘‘ system” ‘‘ became the 
admiration of the world.” It is evident that Messrs, 
Stansel and Wilson should at once pack their carpet- 
bags for Lord Coleridge’s Yellowstone Park of 
‘*common-law pleading.” 


The system of the popular election of judges has 
again been vindicated by the recent election of 
twelve judges of the Supreme Court in this State. 
Of several of them — Messrs. Peckham, Angle and 
Fish — we can speak from long personal acquaint- 
ance, and the others bear an excellent reputation. 
Under the administration of such men our jurispru- 
dence will suffer no falling off in ability or purity. 
With this increase of the judicial force we shall 
look to see the arrears in the Supreme Court speedily 
reduced, and justice more promptly administered. 


The London Times recently contained a letter 


entitled ‘‘ American Law and Lawyers.” The sub- 
stance of it, with some comments, is given in 
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Gibson's Law Notes, as follows: ‘‘ First of allthen 
it appears that in most of the States there is a Jong 
vacation, not so long as ours, but long enough; the 
court of Washington especially is remarkable for the 
brevity of its session, and it seems that it takes 
from three to four years to get a decision from that 
court. It has a list for the coming term of 960 
causes — i. ¢., three times the number it disposes of 
in the whole year. The judges, it seems, are elected 
only for short terms, and are elected by the vote of 
the people. This indeed appears astounding to an 
Englishman; but it seems that although the choice 
does not always fall on the right man, still on the 
whole the system works better than might be ex- 
pected. Special pleading in some States still 
flourishes, and many other old legal-world ways 
that we have lost long since. In Washington and 
Baltimore it appears that a Court of Orphans still 
exists. This court is mentioned by Coke, but has 
ceased to be in active use for many years with us. 
The correspondent’s account of a typical trial in 
one of the States is indeed strange reading to us. 
The judge is in the first place not of such impor- 
tance as in England, his rulings are accepted, but 
not ‘ with obsequious eagerness.’ He takes no notes, 
rarely interferes in the examination of a witness, 
reads the papers ostentatiously, opens his letters in 
court, and — but let us pause to prepare our readers’ 
mind — ‘ walks out of court while the advocates are 


arguing, walks in again to see what is going on, 


and not being interested, disappears again.’ An 
English lawyer must feel blank surprise; what 
would be thought of a judge here who walked in 
and out during a trial; however, it appears that 
these perambulating judges give very satisfactory 
decisions, and that they are ‘patient, painstaking 
and courteous to the bar’ to a degree. Another 
remarkable trait in American judges appears to be 
their reticence, contrasted as it is by the Americans 
with what they are pleased to style ‘ the garrulous- 
ness of the English bench.’ Well, after all, we 
would not change benches with the States. English- 
men have at least one thing to be proud of —the 
integrity and impartiality of the bench, never yet 
questioned even by the lightest breath of scandal.” 


There is some news in this for American readers. 
We hardly think it is true that the United States 
Supreme Court is ‘‘ remarkable for the brevity of its 
session,’ for it sits six or seven months without 
intermission, and does a vast amouut of work in the 
vacation. As to the tenure of the judges: in many 
States the judges are appointed and hold for life or 
until seventy; this is true of the Federal judges 
also. In our own State, where the judges are 
elected, they hold for fourteen years, which can 
hardly be called a short term, ‘‘ Special pleading 
flourishes” in very few States, and it is amusing to 
note the English assumption that we owe legal re- 
form in any manner to England. We taught the 
English all they know or have of practical legal re- 
form. It was this State that had the boldness and 





sense of justice to set the example which England 
and many States have followed. As to the judge 
who ‘‘ walks out of court while the advocates are 
arguing,” etc., we must be permitted to doubt. 
These English see strange things when they are in 
this country — things that Americans never have 
seen. The English do well to admire their own 
bench, but we find abundant evidence in the 
criticisms of their legal journals that they do not 
consider it faultless. 


———__¢——____— 


NOTES OF CASES. 


N State v. Wells, Iowa Supreme Court, October 
16, 1883, 17 N. W. Rep. 90, it was held that 
where a prisoner, in order to effect his escape from 
prison, administers chloroform to one of the guards, 
and death ensues therefrom, he is guilty of murder 
in the first degree. The statute makes killing by 
means of poison, etc., “or any other kind of willful, 
deliberate killing,” or which is committed in the 
perpetration of certain crimes not including escape, 
murder in the first degree. The court said, in 
answer to the argument that there was guilty intent: 
‘*There isa statute in Indiana similar to ours, 
which was construed in Bechtelheimer v. State, 54 Ind. 
128. Inthis case poison was administered which 
caused death, and as we understand, the court held, 
in substance, that the defendant was not guilty of 
murder because there was no intention to kill. This 
case is referred to in the subsequent case of Moynihan 
v. State, before cited, but we cannot say it is over- 
ruled or shaken as an authority thereby. The 
reason given for the ruling however is not in accord 
with the line of thought suggested by counsel. The 
court say: ‘This construction is adopted, not so 
much from the language employed, considered by 
itself, as from the results that would flow from a 
different construction. If no purpose to kill is 
necessary to constitute murder, when the killing is 
brought about by administering poison, then the 
most innocent act of one’s life may turn out to bea 
murder, and that too in the first degree, subjecting 
him to the gallows or imprisonment for life. 
* * * By the innocent administration of poison 
no penal law or moral turpitude is shown.’ This 
reasoning is not entirely satisfactory, for the reason 
that we are unable to see, if it is held a specific intent 
to kill is not required, that it necessarily follows that 
a person who innocently administers the poison to 
another, and death ensues, is guilty of murder; 
that is, if an overdose of the posion is given, or it 
is administered by mistake and causes death, the 
person making the mistake is guilty of murder. We 
are not prepared to say such a construction of the 
statute should be adopted, and no such question is 
before us. The court instructed the jury that the 
poison must have been ‘unlawfully administered,’ 
and not ‘ given with a good intention.’ If the jury 
so found, then the presumption was the ‘killing 
was intentional and voluntary, and with malice 
aforethought.’ That is to say, under the circum- 
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stances stated, an intent to kill should be presumed ; 
and we think this is the correct construction of the 
statute. Under this instruction a person could not 
be convicted of murder who innocently or with a 
good motive lawfully administered poison to another 
which caused death. We have no occasion now to 
determine what the rule would be where poison is 
carelessly and negligently administered. We how- 
ever desire to call attention to the fact that our 
statute and that of Connecticut are substantially 
alike; and it was held in State v. Dowd, 19 Conn. 
888, that a person could be lawfully convicted of 
murder in the second decree who had administered 
poison to another which caused death, * * * 
We are unable to draw a distinction between a 
homicide which occurs during the perpetration of a 
robbery, and when the homicide is caused by the 
administration of poison. Both under the statute 
must be deemed murder. If it is unnecessary to 
prove malice, or an intent to kill, in one case, why 
not in the other? A person engaged in robbery, 
when he strikes the fatal blow, may not intend to 
kill, but may, and probably does, strike the blow 
the more readily to effect his escape; still he is 
guilty of murder. Soin the case before us, it may 
be conceded the object in the administration of the 
poison was to enable the defendants to escape from 
the penitentiary; still they are guilty of murder, 
because the poison was unlawfully administered ; 
and thereby deliberation and premeditation suffic- 
iently appear, and an intent to kill is presumed. If 
they had beaten the deceased and effected their 
escape, they might not have been guilty of murder, 
because no such consequence is by the statute 
attached to the beating as there is to the administra- 
tion of poison. The instructions of the court under 
consideration we think are correct. As to whether 
chloroform is poisonous or not was left tothe jury.” 


In McKone v. Michigan Cent. R. Co., Michigan 
Supreme Court, October 24, 1883, 17 N. W. Rep. 74, 
the plaintiff went to a railway station to meet his 
wife, who was coming in on a night train, and 
having a call of nature, to relieve himself and be 
concealed from the view of passengers alighting 
from the train, he stepped four to eight feet beyond 
the sidewalk, on a part of the same premises, and 
fell down into a deep hole, and was seriously injured. 
The regular urinals had been destroyed by fire. 
Held, that plaintiff was not a trespasser, and was 
entitled to recover against the railroad company. 
The court said: ‘‘ Now as this point was a portion 
of defendant’s station ground, and included in the 
space allotted to the public, and devoted to the 
convenience of all persons having lawful intercourse 
with the station, the company was bound to keep it 
in a reasonably safe condition for its customers; 
and whether, in permitting the pitfall in question to 
exist, this duty of the company was not disregarded, 
was a question which the court was not justified in 
ruling against the plaintiff. The facts were very 
strong that the company was at fault. If we believe 





the evidence, which is undisputed, the plaintiff was 
not a trespasser. His occasion was not only lawful, 
but it was obviously within the license which the 
company had extended to the public. It is ad- 
mitted in argument that had his presence at the 
station been in the character of a hackman engaged 
in running for passengers, his stepping aside would 
not have been wrongful, and the duty of the com- 
pany would have extended to him. We think it 
would be straining common sense to make such a 
distinction as is implied here. He was a customer 
within the essence of the rule just mentioned. The 
company was bringing his wife to him, and he went 
to receive and protect her. Had his errand been to 
receive a bale of goods, or a horse, no one would 
doubt that he had all the rights of a customer, and 
it seems little less than preposterous to contend that 
the right was not simply different or inferior, but 
absolutely wanting, because it was his wife that he 
went for.” 


The mere naming of a purchaser does not of itself 
entitle the broker to the agreed commission. A. 
R. sued C. F. for a commission of 450 fl. for negotia- 
ing the sale of a building lot in Vienna, alleging 
that the defendant promised to pay him a commis- 
sion of three per cent for naming and procuring a 
purchaser, and that he afterward sold the property 
for 15,000 fl. to the person named by plaintiff. The 
trial court dismissed his case, the appellate court 
gave him judgment, and the imperial Supreme 
Court upon final appeal sustained the action of the 
trial court, rendering the following opinion, which 
also sufficiently states the facts: The plaintiff bases 
his claim upon the assertion, that the defendant 
promised him a commission of three per cent for 
naming and procuring a purchaser of a building lot. 
From this, as well as from the nature of the matter, 
it results, that the naming of a purchaser alone 
would not establish the claim to a commission, and 
that in addition thereto there must be a further 
action of the plaintiff in causal connection with the 
conclusion of the sale, to entitle him to the agreed 
commission. Unless such action, at least opening 
the way to the accomplishment of the business, was 
required, there would be no limit to the time up to 
which the promise of a commission for naming a 
purchaser would |) obligatory, and the commission 
would cease to be « proper equivalent for a useful 
service. From the facts stated in the complaint in 
connection with the evidence of the witnesses it ap- 
pears, that the plaintiff to whom K. had applied for 
information about the ownership of a certain build- 
ing lot, which he wished to buy, gave the defend- 
ant, who controlled the property, the name of K. 
as a purchaser in 1880, and stated to K. the price 
asked by defendant, also handed K. a plat of the 
property given him by defendant. This agency of 
the plaintiff remained without result; K. refused 
to pay the price asked, and negotiations between 
the parties were not even begun. The assertions of 
plaintiff as to his further agency are not decisive, 
for it is without any causal connection with the 
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conclusion of the bargain, which took place subse- 
quently, after the lapse of two years. Plaintiff took 
no part in the negotiations, which preceded the 
conclusion of the bargain, and which were carried 
on through the intermediation of A. who was paid 
by defendant. The initiative of these negotiations, 
carried on in 1882, was finished in a short time, was 
not taken by the defendant, but by K. who had 
resolved to buy the lots, without being in any way 
influenced by plaintiff. The defendant therefore 
reaped no benefit from the circumstance that plaintiff 
had named K. to him as a purchaser. The plaintiff's 
claim is unfounded, as his action cannot, beyond 
doubt, be called ‘‘procuring a purchaser.” — Vienna 
Juristische Blatter. 


A significant comment on modern railway travel 
is found in the opinion of the court in Peniston v. 
Chicago, etc., Railroad Co., 34 La. Ann. 777. This 
was an action by a female passenger, who got off a 
train at a refreshment station, and who in returning, 
owing to the removal of the train in her absence and 
the insufficient lighting of the premises, fell and was 
injured. The court remarked: ‘‘It stands to reason 
that the light which will be sufficient to enable 
employees to move about in perfect safety will not 
be sufficient to safely guide a stranger, especially a 
woman who comes from a distant land, is aroused in 
her sleeping car by the sudden and shrill announce- 
ment by a brakeman of ‘ twenty minutes for supper’ 


and alights from her car in the brilliant torchlight, 
is shown to the hotel by numerous and zealous 
runners or servants, in great eagerness to secure her 
patronage, and who lose sight of her after receiving 
her money, and now that the torch is out, she is 
left alone, unaided and unprotected, to grope her 
way in darkness to her train, which isnot now where 


she left it a few minutes before. Hence, it is but 
fair, reasonable and just to hold the railway com- 
pany strictly responsible for the injuries which she 
received in her attempt to discover the location of 
the train on which she was a passenger.” 


COMMON WORDS AND PHRASES. 


= Bar. —In Commonwealth v. Rogers, 

Massachusetts Supreme Court, October, 1883, 
this term was thus defined: ‘‘ It would certainly be 
difficult and probably impossible to define with 
absolute precision the meaning of the term ‘‘ public 
bar,” so as to include everything that would, and 
exclude everything that would not, constitute such 
a bar, though under any given state of facts it might 
not be difficult to determine whether or not they 
constitute sucha bar. Such a bar must obviously be 
something at which liquors are sold to be drunk on 
the premises, and it is equally obvious that everything 
at which liquors are so sold is not necessarily such 
a bar, for the purpose of the license is to authorize 
such sales unless made in a certain manner. Ina 
somewhat general way, a public bar may be defined 





as a counter, table, shelf or other similar device, | 


designed and used for the purpose or facilitating the 
sale and delivery of liquors there kept, to whomever 
may apply for them to be then and there drunk, not 
in connection with meals, lunches or food. A lunch 
counter, designed and used for furnishing lunches, 
would not be such a bar merely because sales of 
liquor only are sometimes made there. We do not 
think the public display of liquors by any means an 
essential element in determining the question in 
issue, as claimed by the defendant.” 

Srore.—In City of Cambridge v. County Com- 
missioners, Massachusetts Supreme Court, June, 1883, 
it was said: ‘‘ We are of opinion that the natural 
import and common use in this country of the word 
‘store,’ when applied to a building, is to designate 
a place where traffic is carried on in goods, waresor 
merchandise, and not to designate a storehouse.” 

ManvuracturgE. —In City of Cambridge v. County 
Commissioners, the Massachusetts Supreme Court, 
June, 1883, said: ‘‘ The cutting of ice produced by 
the agencies of nature on the surface of a pond into 
pieces of a size convenient for handling, and storing 
the pieces in a building, cannot in any proper sense 
be called a manufacture. The material is in no way 
changed or adapted to any new or different use; it 
still remains ice to be used simply as ice; it is no 
more a manufacture than putting of the water from 
the pond into casks for transportation or use would: 
be a manufacture, or the mining of coal, which has 
been decided not to be a manufacture. Byers v. 
Franklin Coal Co., 106 Mass. 131.” 

OPERATION OF Rartway. — Opening the door of 
an engine house is not ‘‘ operating a railway.” In 
Malone v. Burlington, etc., R. Co., Iowa Supreme 
Court, June 1883, it was said: ‘‘If it should be 
conceded that the road ran into the round-house, 
and was operated by running engines into the round- 
house, we should still be of the opinion that the 
plaintiff's services constituted no part of the operat- 
ing of the road, or exposed him in any proper sense 
to the perils of railroading. The most that can be 
said is that his duties were to be performed near a 
railroad track. But that is not sufficient. The 
opening of the door of the round-house is not operat- 
ing the road. No one would claim that raising or 
opening a toll-gate to allow a stage-coach to pass 
would be operating the coach.” 

Apprtions.— A contract of sale of personal 
property, consisting of a steam saw and grist mill, 
provided that on default in payment of installments 
of the purchase-money the purchaser should forfeit 
the ‘‘ mill with all the additions thereto, in good 
running order, with all obtained from him.” The 
seller claimed, under this forfeiture clause, certain 
oxen, carts, etc., purchased to aid ih operating the 
mill. The court said: ‘‘ We cannot agree that 
articles purchased to aid in operating the mill can 
be classed as ‘addition thereto,’ unless they were in 
fact added to the mill. The language of the written 
contract forbids this interpretation. The promise 
is, in the contingency provided for, ‘to give into 
his (Hill’s) possession the mill with all the additions 





THE ALBANY LAW JOURNAL. 


385 











thereto.’ Additions to what? Certainly to the mill. 
And these were to be delivered ‘in good running 
order.’ Now, it would bea strange use of language, 
if the intention was to embrace oxen, carts and a 
wagon. A stipulation that they should be in good 
running order, would certainly be unusual. But 
the argument is stronger than this. There is the 
superadded clause, ‘ with all obtained from him.’ 
Why add this clause, if the ‘mill with all the 
additions thereto’ included detached personal 
property, employed as agencies in operating the 
mill. If oxen and carts are additions, why are not 
ail the other articles purchased from Hill equally 
parts of the mill?’ Jill v. Townsend, 69 Ala. 286. 

Grow1ne Crop. —In Wilkinson v. Ketler, 69 Ala. 
435, the court said: ‘‘ When must a planted crop 
be treated as a growing crop? If we were to enter 
upon the inquiry, what time is necessary for the 
germination of planted seed, we should encounter 
difficulties the shrewdest sagacity cannot foreknow. 
Attending conditions enter materially into this 
inguiry. The many species of seeds employed in 
agriculture have different periods for germination. 
The seasons — heat and moisture, or their absence’— 
are factors in the solution of this problem. We 
think the only reasonable solution is, to hold that 
the crop must be treated as growing, from the time 
the sced is deposited in the ground. At that time 
it loses its qualities as a chattel, becomes part of the 
freehold, and passes with a sale of it. We thus 
relieve the question of all conjecture or judgment, 
as to the time when the planted seed takes on the 
incipient stage of vegetable life — when it becomes 
a growing crop. In other words, when it begins to 
grow. 4 Kent Com. 468; 3 Washb. Real Property, 
338-9.” 

ToGETHER, Wit Eacu Orner.— The former is 
equivalent to the latter, in an indictment for living 
in adultery. Pace v. State, 69 Ala. 231. 

Goop Hreattu. — A warranty in an application 
for insurance of the life of a third person that the 
person sought to be insured isin ‘‘ good health” 
simply means that he is well to ordinary observation 
and outward appearances. Grattan v. Metropolitan 
Life Ins. Co., 92 N. Y. 274. The court said: ‘‘ The 
controversy therefore revolves about the true mean- 
ing of good health as used in the words of warranty ; 
the appellant contending that it meant good, in fact 
actual freedom from illness or disease, and that so 
understood, there was no dispute about the facts 
since the sickness of Terence was proved, and the 
plaintiff's evidence never went beyond mere appear- 
ances and raised no issue over the real fact. But it 
must be remembered that the question put and the 
answer given related not to the applicant’s own 
health but to that of athird person. Unlessin rare 
and exceptional cases the insured answering could 
only answer from physical appearances and indica- 
tions. He could not have the knowledge that an 
individual has of his own condition, though even in 
such case seif-deception is not rare, and very often 
entirely innocent and honest. Such an inquiry and 





its answer must necessarily be understood in a 
general and ordinary, and not in a strict and rigid 
sense. One who is not a doctor and speaks not of 
himself but of a third person, necessarily gives 
rather an opinion founded on observed facts than 
an absolute and accurate fact when he describes the 
health of such person as good. He means, and is 
understood to mean, that the individual inquired 
about has indicated in his action and appearance no 
symptoms or traces of disease, and to the observa- 
tion of an ordinary friend or relative is in truth well. 
He means that, because he cannot usually mean any 
thing else; and the insurer naturally and necessarily 
must so understand question and answer, and 
considered as a warranty, the answer warrants what 
it means and nothing more. The authorities, almost 
if not quite without exception, justify this view of 
the scope and meaning of an answer warranting the 
good health of a third person. Cushman v. U. S. 
Life Ins. Co., 70 N. Y. 76; Peacock vy. N. Y. Life 
Ins. Co., 20 id, 293.” 

Oren Account. — This phrase is thus detined in 
McCamant v. Batsell, Texas Supreme Court, May, 
1888: ‘*An ‘account’ has been defined to be ‘a 
detailed statement of the mutual demands in the 
nature of debit and credits between parties, arising 
out of contracts or some fiduciary relation.’ 1 Metc. 
216; 24 Wis. 594. As used in the statutes of this 
State, in the act referred to, we believe that the 
word ‘ account’ is used in its popular sense rather 
than in a technical sense, and that it applies to 
transactions between persons, in which by sale upon 
the one side and purchase upon the other, and the 
title to personal property passed from the one to the 
other, and the relation of debtor and creditor is 
thereby created by general course of dealing, and 
that it does not mean one or more isolated transac- 
tions resting upon special contract. * * * An- 
‘open account’ is defined to be ‘one in respect to 
which nothing has occurred to bind either party by 
its statements; an account which is yet fully 
open to be disputed.’ Abbott's Law Dictionary. 
* * * The word ‘open’ indicates that there is 
something undetermined by contract of the parties, 
or by the application of settled rules of law, and it 
would seem that an account cannot be said to be 
open when there remains no term of the contract to 
be settled by agreement of the parties. In the case 
of Sheppard v. Wilkins, 1 Ala. (N. 8.) 64, it ap- 
peared that the plaintiff sold to the defendant five 
loads of corn at one and the same time, and that the 
price due therefor was due upon delivery, but there 
was no price agreed upon. In considering whether 
the account was an open account or not, the court 
said: ‘It may be assumed that in all cases where 
the contract is expressed and the duties of each are 
defined at the time, it is not an open account. 
A contract may be made for the sale of goods, or t« 
build a house, or to perform any other duty, and 
although it may never be reduced to writing, it will 
not for that omission become an open account. 
There is certainly nothing in the statute from which 
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we can arrive at the conclusion that all accounts 
must be considered as open which were not.stated 
or reduced to writing. A contract is certainly 
neither the one nor the other if all its terms are 
fixed and certain. From this authority it appears 
that a contract not reduced to writing, not stated, 
and consisting of more items than one, is not 
necessarily an ‘open account’ within the meaning of 
the statute. For example, if a number of articles 
be sold and delivered at the same time, and the 
price, amount and time of payment agreed on, this 
would not be an open account, because all the terms 
of the contract are agreed on and settled. On the 
other hand, if a single article be sold and delivered, 
and the price or time of payment be left in uncer- 
tainty, this is an open account, because there is a 
term of the contract to be ascertained. The account 
is therefore unliquidated ; it is ‘open.’” 

OLOGRAPHIC “WiLL. —A will consisting in a 
printed form with the blanks filled in the testator’s 
handwriting is notan olographic will. Zstate of 
Rand, 61 Cal. 468. 

TooL. —In Oliver v. White, 18 S. C. 235, the 
court said: ‘*The press and type cannot possibly 
fall under any class named, except it may be that of 
‘tools.’ Does that word naturally and properly 
embrace press, type and printing material? The 
. word ‘tool’ is defined to be ‘an instrument of 
manual operation, particularly such as are used by 
farmers and mechanics.’ It seems to have been 
held, in Iowa, that 1t embraces printing press, type 
and other material, but that the contrary has been 
held in Massachusetts. Buckingham v. Billings, 13 
Mass. 82; Danforth v. Woodward, 10 Pick. 426. It 
is not perfectly clear, but we are inclined to agree 
with Judge Wilde, who, in delivering the judgment 
in the last case cited, said: ‘The word ‘tool’ is 
not understood, either in its strict meaning or 
popular use, as designating complicated machinery, 
which, in order to produce any useful effect, must 
be worked by combining several distinct parts or 
separate pieces, the aid of more hands than one 
being necessary to perform the operation, all which 
is required in a printing apparatus. Nor can the 
several parts be denominated ‘ tools,’ as they cannot 
be used separately, but like the ax and its handle, 
must be united to accomplish any work. The press 
and forms may, with as much propriety, be denomi- 
nated ‘tools’ as the types. All are the necessary 
component parts of the machinery for printing. 
Besides, types cannot be used as tools of trade by a 
printer, after he is stripped of the other part of his 
printing apparatus, so that the exemption from 
attachment of the types alone would not enable him 
to pursue his trade and thereby gain his subsistence, 
which was the object of the statute.’ Contra, 
Green v. Raymond, 58 Tex. 80. 

BETWEEN SUNDOWN AND SUNRISE OF ANY DAY. — 
This means night and not day.: State v. Padgett, 
18S. C. 317. The court said: ‘‘The object of the 


Legislature manifestly was to make criminal the sale 
of such cotton in the night-time. 


* * 


* The 





law-makers, taking as a stand-point sundown, evi- 
dently intended to count forward and not backward, 
to include the period of time succeeding and not 
preceding the setting of the sun, the period of 
darkness until the next and not the period of light 
back to the last ‘rising of the sun.’ But it is urged 
that the superadded words in the act, ‘of any day,’ 
negatives this construction; that the use of these 
words, which have lately been repealed, makes it 
necessary to inquire whether the night can be said 
to be ‘of’ the day — that is to say, belonging to or 
proceeding from the day. The division of time 
which most strikes us, is that into day and night. 
One rotation of the earth in twenty-four hours pro- 
duces a period of light and a period of darkness of 
about equal length, and it is entirely conventional at 
what point of the circle we begin to make the count; 
but of the two periods, that of light, the artificial 
day, is the most important to us, and from this or 
some other cause we habitually, in common parlaace, 
speak of the night which succeeds a day as the night 
‘of’ that day — that is to say, the night that follows, 
that belongs to that day. ‘ A day is usually intended 
of a natural day, as in an indictment of burglary we 
say in the night of the same day. Co. Litt. 135. 
The framers of this act doubtless used che words 
‘of any day’ in this sense, and meant the whole 
period of darkness between sundown of one day and 
sunrise of the next. * * * If notwithstanding 
the manifest intent, we must be limited to the 
scientific meaning of the words, then we agree that 
the division of time adopted by Pope Gregory XIIL, 
is a part of our law. According to that calendar the 
civil, as distinguished from the artificial ‘ day,’ is 
defined to be ‘the whole time or period of one 
revolution of the earth on its axis, or twenty-four 
hours,’ called the ‘natural day.’ ‘And the evening 
and the morning were the first day.’ Genesis, ch. 
1. In this sense the day may commence at any 
period of the revolution. The Babylonians began 
the day at sunrising, the Jews at sunsetting, the 
Egyptians at midnight, as do several nations in 
modern times, the British, Spanish, American, etc. 
This day, in reference to civil transactions, is called 
the civil day. Thus, with us, the day on whicha 
legal instrument is dated begins and ends at mid- 
night. Webster’s Dictionary Unabridged. Even 
according to this scientific definition of the word 
‘day,’ the act in question prohibited the purchase of 
seed cotton between the hour of sunset and the 
middle of the night succeeding, that being the end 
of the previous day.” 





TRUSTS FOR PIOUS USES. 


In re Michael Gilman, as administrator, etc., v. Henry 
McArdle, reported. in “‘ The Daily Register” of New 
York, July 3, and July 14, 1883, also in Abbott’s New 
Cases, vol. xii (No. 5), p. 414, and heard upon motion 
before the Superior Court, Special Term, Judge Freed- 
man delivered the opinion that moneys placed in the 
hands of an undertaker, with the direction and upon 
the condition that after the death of the,depositor and 
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ber husband he should use the fund to have masses said 
by a Roman Catholic priest for the repose of their 
souls, cannot be upheld as a use because there is no 
cestui que trust in existence under it; and if the trust 
fails, the disposition made of the money cannot stand, 
because it amounted to neither a gift nor to a disposi- 
tion by a last will and testament. 

This decision has created consternation among the 
Roman Catholic body, as striking a blow at a funda- 
mental article of the Catholic faith. 

The reasons given for the decision, especially in the 
supplemental opinion of July 14, do not however rest 
upon the English doctrine of superstitious uses, the 
court admitting that there is no statute or policy in 
the United States to that effect, and that such a 
policy should not be adopted by the courts. Freed- 
man, J., says that the case really came to this, that 
“*no title passed by either a bequest, a gift or legal 
trust. There was only a mere naked deposit of money 
into the hands of an agent with certain instructions con- 
cerning the employment and payment from time to 
time ofa third person, namely, a Roman Catholic priest, 
for services to be rendered. In such a case it is a funda- 
mental principle of the jaw of this State (N.Y. ), that the 
principal may at any time revoke the instructions and 
recover his property, and if he does not do so in his life- 
time, and dies intestate, his death revokes the author- 
ity of the agent, and that as the title must go some- 
where, it goes to the administrator of the intestate.” 

Now, to say nothing of such a revocation being 
wholly incompatible with the religious principles of 
the intestate, deceased, unless the gift were renewed 
in another form, we respectfully submit that the trust 
was effectual. 

The opinion expresses that there was no “one 
for whose benefit the trust was held’’—no_ beneficiary 
—and though the court can supply a trustee, it *‘can- 
not supply a beneficiary or cestui que trust. Bene- 
ficiaries may be natural or artificial persons, but they 
must be persons in existence, or capable of coming in- 
to existence under the trust. * * * In the case at 
bar the beneficiaries are both dead, and beyond the 
reach of human law. Their souls are intended as the 
beneficiaries, and the money is to be expended for 
masses for the repose of their souls. But the soul of 
one who has departed this life is incapable of taking 
an interest in the property left behind, nor is it in any 
sense subject to the jurisdiction of any legal tribunal. 
A court of equity protects the rights of the living. We 
cannot extend its jurisdiction to beings which cannot 
be apprehended within the boundaries of the realm.” 

It is submitted with all deference that the corpora- 
tion known as the Roman Catholic church, though not 
in its spiritual but in its temporal character, and of 
which such priest as the person interested with the 
money should nominate from time to time, is but a 
subordinate officer through whose agency the money 
passed to the corporation itself, is the beneficiary here 
indicated, and as a living incorporated organization is 
capable of taking aninterest in the property left by 
the deceased. The court admits that “if in her life- 
time, Mrs. Gilman had given the money absolutely to 
a particular church or priest, with the request to have 
masses said, it would not have hesitated to uphold the 
gift, because the title would have passed. So if she 
had given the money to the defendant in such a way 
that the title passed to him unconditionally and be- 
yond recall, and merely requested him to have masses 
said, but left it to him whether he would do it or not, 
it would still have upheld the gift.” 

But why could not the defendant take as trustee, as 
well as absolutely ? 1t is the money that is the subject- 
matter—not the masses to be said by the priest, and it 
is by such gifts, bequests or uses that the particular 
church in question is partly maintained. Its ministra- 





tions, though claiming to be Divine, require a chan- 
nel of human agency. To have given the money abso- 
lutely to a third party might have been to defeat the 
object the intestate had atheart. The recipient might 
have been unfaithful and the court could not have in- 
terposed in such a case. As Freedman, J., observes— 
‘Since the revolution, pious uses have been upheld in 
this country, without regard to sect or denominational 
distinction.”” Superstitious uses, it is admitted, are 
unknown to the law of the United States. All that is 
required is that the uses should not be of an immoral 
or flagitious or impolitic character. Per Tuley, J. 
(Chicago), /n re Kehoe v. Kehoe, in Chancery in Circuit 
Court, Cook Co., Ill. ‘ Nor can it be said,’’ continues 
the learned judge, “that such disposition created a 
trust fora pious use. Such a trust consists of a gift 
for the dissemination of moral or religious teaching or 
for the promotiou of public worship or morality.” 

In the eyes of Roman Catholics, a gift for masses is 
deemed a pious use, and tends to promote public wor- 
ship, for the congregation are invited and enjoined to 
unite in the prayers offered, and to include especially 
in their petitions the persons indicated by the priest. 

But irrespective of the religious aspect we will en- 
deavor to show authoritatively that the money deposit- 
ed in the hands of the defendant was atrust resulting in 
a use and as such the subject of protection and enforce- 
ment by a court of equity. But before so doing it is as 
well to remark that although extra and special services 
or duties cannot reasonably be expected of the church 
without some pecuniary acknowledgment on the part 
of the persons desiring them, such remuneration forms 
no sine qua non with the church itself, otherwise the 
poor would be excluded from participation in the sup- 
posed benefit; but even they gladly contribute their 
mite if desirous of special mention in the general sup- 
plication for all departed souls included in the public 
mass. As well might the celebration of a solemn re- 
quiem mass with musical accompaniment be expected 
on the occasion of every deceased, without some 
special offering, as extra masses or supplications, 
unevidenced by a desire to afford the church pecuniary 
support. But yet the voluntary pecuniary aid thus 
offered forms no ingredient in the benefit that the 
souls of the departed are supposed to derive from the 
masses themselves, and indeed the church would soon 
undeceive any one laboring under such a delusion, 
with the memorable words addressed by St. Peter to 
Simon Magus who sought to purchuse with money the 
gift of the Holy Ghost. ‘‘ Thy money perish with thee, 
because thou hast thought that the gift of God can be 
purchased with money. Acts 8, v. 20. Yet as St. 
Paul rebukingly remarks: ‘‘If we have sown unto you 
spiritual things, is it a great thing if we shall reap your 
carnal things?” 1 Cor., ch. 9, v.11. We have thought 
it right to say thus much on the theological side of the 
question, becuuse the learned judge seems to have 
labored under the impression that the ‘‘souls’’ of the 
departed were “‘ intended as the beneficiaries, and the 
money was to be expended for masses for the repose 
of their souls."” Much more to the point was the judi- 
cial conclusion—that ‘‘the soul of one who has de- 
parted is incapable of taking au interest in the property 
left behind.” 

The money was for the benefit of the church, aliving 
and tangible incorporated organization, and the money 
would be expended in any way the church thought fit, 
though it would doubtless religiously perform the re- 
quest of its benefactor in saying the masses so much 
desired. Thechurch, through its priest, was the bene- 
ficiary. This cestui que trust was the institution to be 
benefitted by the money, but in foro conscientice it 
would give effect to the dying injunctions of one of its 
flock. ‘A little knowledge ”’ of theology ‘‘is a dan- 
gerous thing ’’ even ina temporal judge. 
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Thus we see the beneficiary was the Roman Catholic 
church, especially represented by that particular local 
organization selected by the donee, or as we will now 
term him, the trustee of the fund—and the particular 
local branch of the church represented by its priest. 
The souls of the departed might be the beneficiaries of 
the prayers or masses, but in no sense could they be 
said to be capableto use the language of the judge, 
“of taking an interest in the property left behind.” 
Prayers are not purchasable any more than sacraments. 
It would be a scandal were it otherwise, only to be 
equalled by the sale of indulgences, an acknowledged 
abuse, which formed such a potent lever in effecting 
the reformation, and which abuse, rather of a corrupt 
priesthood than of the church as it existed in its 
origina: parity, has been deprecated by none more 
sincerely then by the church itself. The priest, in the 
case before us, would have to account to the corporation 
for the receipt of the money,and his spiritual adminis- 
trations would be under the direction and control of 
the church in its spiritual capacity and not as a tem- 
poral corporation. 

The decision of the Superior Court in this case has 
created such a painful sensation among the catholic 
body in New York State that to analyse it without 
reference to the doctrines and practices of that church 
would be to do but scant justice either to that body, 
or to the law under whose protection its temporalities 
are placed on the same footing as those of any 
other corporation. Judge Freedman’s supplemenial 
judgment is a sufficient apology for questioning its 
judicial soundness. 

Since writing the above, the following decision has 
satisfied the writer of at least the reasonableness of his 
view ; indeed such case appeared quite apropos to the 
subject. 

In a recent case, Harding v. Trustees of Second Bap- 
tist Church (Michigan Supreme Court, June 22, 1883), 
reported in the ALBANY LAW JouRNAL, of October 6, 
1883, Cooley, J., remarks, in giving judgment: “ The 
church is not incorporated, and has nothing what- 
ever to do with the temporalities. It does not con- 
trol the property or the trustees. It can receive no- 
body into the society and can expel nobody from it. 
On the other hand the corporation has nothing to do 
with the church, except as it provides for the church 
wants. It cannot alter the church faith or covenant,” 
etc. ‘ But it is said that the church isan integral part 
of the corporation; or rather that it is the corpora- 
tion in its spiritual capacity. Its being an integral 
part of the corporation proves nothing. Counties, 
towns and school districts are integral parts of the 
State, but the State is not for that reason liable for 
their torts; and as to spiritual capacity, the corpora- 
tion has none; it is given capacity in respect to tem- 
poralities only. The distinction between church and 
corporation in these cases is sufficiently explained in 
the following authorities.’’ Baptist Church v. Witherell, 
3 Paige, 296; S. C., 24 Am. Dec. 223; Lawyer ‘v. Cip- 
perly, 7 Paige, 281; Robertson v. Bullions, 11N. Y. 243; 
Petty v. Tooker, 29 Barb. 256; and 21 N. Y. 267; 
Barrel v. Associate Rep. Church, 44 Barb. 282; Miller 
v. Gable, 2 Denio, 492; Ferraria v. Vasconcelles, 31 Ill. 
25; Calkins v. Cheney, 92 id. 463; Keyser v. Stamifer, 
6 Ohio, 363; Shannon v. Frost, 3 B. Mour. 253; German, 
etc. Cong. v. Pressler, 17 La. Ann. 127; O’Hara v. 
Stack, 90 Penn. St. 477; Sohier v. Trinity Ch., 109 
Mass. 1; Walrath v. Campbell, 28 Mich. 111; Hale v. 
Everett, 53 N. H. 9. 

Thus it is seen that an implied trust may be created 
for the benefit of of the corporation, through a pay- 
ment to one of its officers, without any reference to 
the doctrines of the church whose temporalities are 
represented by the corporation. Such payment, al- 


though accompanied by words of request that certain 





spiritual services may be performed, whether for the 
living or the dead, would simply amount to an addi- 
tion to the church's temporal endowment, to be ac- 
counted for by the selected priest to the author- 
ities chargeable with the temporalities. Or to accept 
the suggestion of the learned judge, the title may have 
passed absolutely to the defendant; the request to 
have masses said could have been a request only and 
not an injunction, as under a certain state of circum- 
stances the spiritual authorities might have felt it 
their duty to refuse the request, and as a consequence 
to decline the money. The compliance with such a 
request could not be insisted on under any circum- 
stances. itis therefore respectfully submitted that 
this amounted to either a trust or an absolute gift; 
but that it is forfeited as a trust for want of a bene- 
ficiary, or falls in to the administrator through non- 
revocation during the life-time of the donor, upon the 
ground tiat the souls of the departed were intended 
as the beneficiaries of the money payment, seems not 
only far-fetched, but wholly inconsistent with the 
spiritua! teaching of the church itself. 
Hvueu WEIGHTMAN. 


NEw Yorg. 
—_———_—__—_——_ 


FORFEITURE UNDER ACCIDENT INSUR- 
ANCE POLICY. 


PENNSYLVANIA SUPREME COURT, OCT. 


BURKHARD V. TRAVELLERS’ INSURANCE Co. 

An accident insurance contract provided that no claim should 
be made for death or injury caused by voluntary exposure 
to unnecessary danger, or by walking or being on the 
bridge of any railway. A train on which insured was rid- 
ing at night stopped on a bridge. He went to the front 
platform of the car in which he was riding, and stepped 
off and through a hole in the floor of the bridge, causing 
his death. Held, that he did not violate the provision of 
the policy, and the insurance company was liable on the 
contract for his death. 

CTION on an accidentinsurance policy. Plaintiff's 
intestate, Leonard Burkhard, a travelling sales- 
man, when starting on a journey on the 6th of Sep- 
tember, 1880, purchased what is known as an accident 
ticket in the defendant company. This ticket and 
contract ef insurance claimed to insure Burkhard 
against accidental death in the sum of $3,000, for and 
during the term of thirty days. The ticket contained 
among other conditions the following: ‘‘And no claim 
shall be made under this ticket when the death or in- 
jury may have been caused by voluntary exposure to 
unnecessary danger, hazard, or perilous adventure, or 
by walking or being on the road-bed or bridge of any 
railway.’’? On the 12th of September, 1880, Burkhard 
left Cincinnati, Ohio, for Louisville, Kentucky, over 
the Ohio & Mississippi railroad, due in Louisville at 

11:40 Pp. M., same date. Shortly after the train in 

which Burkhard was seated left Cincinnati he fell 

asleep and slept until the truin reached Jeffersonville, 

Indiana, which is half a mile from the Ohio river 

bridge, and the said bridge is only a few squares from 

the Louisville depot. The train arrived at the bridge 
shortly after 12 o’clock on the morning of September 

13, 1880, and in crossing, was obliged to stop for some 

time in order to let a boat go through the canal. The 

train having come to a standstill, Burkhard got up 
from his seat, walked through the coach, over the plat- 
form, down the steps, as if he expected to alight on 
solid ground, fell through a hole in the bridge to the 
bed below, a distance of one hundred feet, and was 
instantly killed. The bridge was being repaired, and 
the workmen had carelessly left the hole uncovered. 

The company, resisted payment of the ticket of insur- 

ance, on the ground that ‘** Burkhard’s death was not 


1, 1883. 
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due to any hazard contemplated by the contract.’ 
Judgment below was given for defendant. The judge 
found that *‘ to leave a railway train in the obscurity 
of the night while it is standing on a railway track 
over a river,” was a voluntary exposure to danger, 
within the meaning of the policy. He also found asa 
fact that the deceased ‘‘ violated the prohibition 
against being on the track or bridge.’’ Plaintiff 
brought a writ of error. 


Henry D. Wireman, for plaintiff in error. 
Wayne Mac Veagh, for defendant in error. 


Mercor, ©. J. This case arises on a contract of in- 
surance against injuries and death though external, 
violent, and accidental means. The death of the in- 
testate was so caused. The general terms of the policy 
are broad enough to make the company liable. It 
claims exemption therefrom under certain exceptions 
in the policy. What rule then must be applied in the 
interpretation of this contract and its exceptions? 

The true principle of sound ethics, says Chancellor 
Kent, is to give the contract the sense in which the 
person making the promise believes the other party to 
have accepted it. A just sense should be exercised in 
so interpreting it as to give due and fair effect to its 
provisions. 2 Kent Com. 557. Where a party uses an 
expression of his liability having two meanings, one 
broader and the other more narrow and each equally 
probable, he cannot, after an acceptance by the other 
contracting party, set up the narrow coustruction. 2 
Whart. on Cont., § 670. Hence when an insurance 
company tenders a policy to a party seeking to be in- 
sured, and uses in the policy ambiguous words, these 
words will be held to have the meaning most favorable 
to the insured, as the presumption is that on this con- 
struction he took the policy, and as the company could 
have avoided the difficulty by being more specific. 
Vide Fowkes v. /nsurance Co., 3 B. & S. 917. The 
words in such case, said Mr. Justice Blackburn, ought 
to be construed in that sense in which, looking fairly 
at them, a prudent man would have understood the 
words to mean. It is now well recognized as a general 
rule that when a stipulation or an exception toa policy 
of insurance emanating from the insurers is capable of 
two meanings, the one is to be adopted which is most 
favorable to the insured. May on Insurance, §$ 172, 
179; Wood on Insurance, §§ 141-6; Allen v. Insurance 
Co., 85 N. Y. 473; Western /ns. Co.v. Cropper, 8 Casey, 
351; White v. Smith, 9 id. 186. Incase of doubt as to 
the meaning of terms emanating from an insurance 
company they are to be construed most strongly 
against the insurer. May on Insurance, supra; Fowkes 
v. Insurance Co., supra; Wilson v. surance Co., 4 R. 
I. 156; Bartlett v. Insurance Co., 46 Me. 500; Bowman v. 
Insurance Co., 27 Mo. 152; Insurance Co. v. Slaughter, 
12 Wall. 404; North Am. /ns. Co. v. Burroughs, 19 P. 
F. Smith, 43. 

The object of this company is to insure against acci- 
dents. The purpose of this policy is to pay specific 
damages for bodily injuries, and death caused by ex- 
ternal violent and accidental means. The death of 
the intestate was so caused. The company seeks to 
avoid liability under two clauses in the policy. One 
provides the insurance shall not extend to a case of 
death or injury caused by ‘* voluntary exposure to un- 
necessary danger; ’”’ the other that ‘‘ walking, or being 


on the road or bridge of any railway are hazards not 


contemplated or covered by this contract, and no sum 
will be paid for disability or loss of life in consequence 
of such exposure, or while thus exposed.” 

The insured was travelling by rail through Indiana, 
on his way to Kentucky. The train stopped on the 
bridge across the Ohio river, by reason of the draw 
part of the bridge being open. He went to the front 


platform of the coach in which he was riding and 





stepped off and through a hole in the floor of the bridge, 
causing his death. This hole was about three feet wide 
and four feet long. It was caused by the removal of 
some planks during the making of repairs. 

1. Was this act of the insured voluntary exposure to 
unnecessary danger? 

To make him guilty of a “voluntary exposure to 
danger,”’ he must intentionally have done some act 
which reasonable and ordinary prudence would pro- 
nounce dangerous. The uncontradicted evidence 
shows that several other passengers got out of the 
coach, and some of them in advance of the insured, 
They certainly apprehended no danger. It is custom- 
ary for male passengers to alight when a train stops 
for any length of time. No notice was given to pas- 
sengers that it was dangerous to get out of the coach 
where it stood. So far as appears, the bridge, with 
the exception of this hole, was well covered with plank 
and entirely safe. When the intestate alighted other 
passengers were standing on the bridge near the brake- 
man. The latter was sitting on timber that was lying 
on the foot-walk of the bridge, and was to be used in 
the repairs being made. The passengers had no knowl- 
edge of these repairs. The brakeman held his lantern 
so placed on the floor that another timber cast its 
shadow over the hole, making it impossible for the in- 
sured to see it. He could see that portion of the floor 
lighted by the lantern, and the passengers standing 
thereon. He could see the brakeman near them. He 
stepped out of the coach in plain sight of the brakeman. 
He had a right{to suppose he could land on a floor as firm 
as that on which the others stood. Neither word nor 
sight gave him notice of danger. He did not approach 
the opening caused by the draw and was not injured 
thereby. 

It is true he voluntarily left the car, but a clear dis- 
tinction exists between a voluntary act and a voluntary 
exposure to danger. Hidden danger may exist, yet 
the exposure thereto without any knowledge of the 
danger does not constitute a voluntary exposure to it. 
The approach to an unknown and unexpected danger 
does not make the act a voluntary exposure thereto. 
The result of the act does not necessarily determine 
the motive which prompted the action. The act may 
be voluntary, yet the exposure involuntary. The dan- 
ger being unknown, the injury is accidental. Acci- 
dent is defined by Worcester to be an event proceed- 
ing from an unknown cause, or happening without the 
design of the agent; an unforeseen event, incident, 
casualty, chance. And by Webster, an event that 
takes place without one’s forethought or expectation; 
an event which proceeds from an unknown cause, or 
is an unusual effect of a known cause, and therefore 
not expected; chance, casualty, contingency. 

In view of the unquestioned facts the death of the 
intestate was accidental. The danger was’unknown. 
The injury was not designed. We think there was not 
such a voluntary exposure to danger as to fairly bring 
the act of the insured within the meaning of the ex- 
ception. 

2. Was he walking or being on the road-bed or 
bridge of the railway ? 

He certainly was not walking on the road-bed or 
bridge, and strictly speaking it is doubtful whether he 
was being on either. The evidence indicates that with- 
out touching either he probably passed directly from 
the steps of the car through the hole in the bridge. 
We will not however put the case on the narrow 
ground that he did not come in contact with either 
road-bed or bridge. The language of the exception 
clearly implies two thoughts. Oue that the insured 
must not be on the road-bed or bridge for any length 
of time; the other that the prohibition is not to guard 
against injury resulting from a defective road-bed or 
defective railway bridge, but against the danger of in- 
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jury from trains passing thereon. If the design was to 
apply the language to bridges defectively constructed 
or out of repair, it would not have been restricted to 
railway bridges. It would have included all bridges, 
both foot and wagon. The purpose is not to avoid 
liability for injuries resulting from being on bridges 
unsafe in themselves. The manifest intent is to ex- 
empt from responsibility for damages caused by collis- 
ion with trains moving thereon. 

The present is not like a case between a passenger 
and arailway company, in which the company may 
be exempt from liability for damages arising from 
negligence of the passenger, not voluntary. Nor did 
the act of the insured prove such a reckless exposure 
of his person, nor obvious risk of danger, as to bring 
him within the application of the rule declared in More! 
v. Mississippi Valley dns. Co.,4 Bush, 535; Lovell v. 
Accident /ns. Co.,3 Ins. Law Jour. 877; Sawtelle v. 
Railway Pass. Ass. Co., 15 Blatch. 216, and kindred 
cases. 

We therefore think, under the facts found and the 
rules of law which we have stated, the learned judge 
erred in holding that the conduct of the insured 
brought him within either of the exceptions, so as to 
relieve the company from liability. 

We discover no merit in the seventh specification of 
error. The others are substantially sustained. 

Judgment reversed, and judgment in favor of the 
plaintiff for $3,000 with interest thereon from the 
commencement of the suit, and costs. 


———_>————_ 


INNKEEPER’S LIEN—CARE OF GOODS DE- 
TAINED. 


ENGLISH HIGH COURT OF JUSTICE, QUEEN’S BENCH 
DIVISION, MARCH 6. 1883. 


Anous Vv. McLACHLAN. 


The lien which an innkeeper has by the common law upon the 
goods of his guest is not necessarily destroyed by the taking 
of a security for the payment of his bill. The lien wil] 
not be destroyed unless there is something in the facts of 
the case, or inthe nature of the security taken, which is 
destructive of or inconsistent with the retention of the lien, 

Where an innkeeper detains goods belonging to his guest in 
order to obtain payment of his bill, he is in the position of 
a gratuitous bailee, and is therefore not bound to exercise 
more care in the keeping of them than he would in keep- 
ing his own goods, 

‘HE plaintiff was the proprietor of the Angus Hotel, 

New Bridge-street, Blackfriars. In November,. 

1880, the defendant went with his wife to stay at 

plaintiff's hotel, and lived there till the lith of June, 

1881. The plaintiff from time to time delivered his bills 

to the defendant,which the latter at first paid, but after 

the 11th of December, 1880, plaintiff was unable to ob- 
tain payment from him. In March, 1881, plaintiff ap- 
plied to defendant for payment of his account up to 
date, but defendant said he could not then conven- 
iently pay it. He however offered to give him a _ secu- 
rity for the payment of it. He was at that time, 
the owner of 6-G4th shares in a certain ship named the 

Leonidas, and the security which he offered consisted 

of the following letter purporting to charge his shares 

in the ship: 
Angus Hotel, Blackfriars, March 8, 1881.—Dear Sir, 

I hereby charge the bill of sale on the ship Leonidas, 

now in the hands of Messrs. Phelps, Sedgwick and 

Biddle, of 18 Gresham st., city, with the payment of 

any account now due or to become due from myself 

to you. Yours truly, F. J. McLachlan. To Mr. Angus, 

Angus Hotel. 

The’ evidence of what took place on the occasion of 
the giving of this letter appeared to be conflicting, but 
the nature of it is sufficiently stated in the judgment. 





Shortly afterward the plaintiff on trying to raise 
money on this letter found out that it was of no value 
as a security, so he again asked tie defendant to pay 
his bill, and on the latter promising to pay he allowed 
him to remain at the hotel till the \lth of June, 1881. 
At that time there was a sum of 83l. os. 1ld., due from 
him. The plaintiffthen told the defendant that he 
must either pay or leave the hotel, and the defendant 
being still unable to pay, the plaintiff turned him and 
his wife out, and locked up their rooms and detained 
their goods. He afterward removed the goods from 
the rooms and put them in a cup-board, where, ac- 
cording to the evidence, he was in the habit of keeping 
similar goods belonging to himself. 

The goods remained there until the 30th of Septem- 
ber, 1881, when they were taken out and given over to 
the defendant. 

In August, 1881, the plaintiff commenced his action, 
claiming to have it declared that the amount to be 
found due from the defendant to him was a charge 
upon the defendant’s shares in the ship Leonidas, and 
for payment of the amount so found due. 

On the 5th of August, 1881, an order was made in the 
action restraining the defendant from selling or deal- 
ing with the shares, and by an order made in Septem- 
ber, 1881, a receiver was appointed, and sn account di- 
rected of what was due from the defendant to the 
plaintiff. The defendant put in a defense in the action, 
and a counter-claim by which he claimed the right to 
set off the damage which he alleged had been sustained 
by his goods whilst in the keeping of the plaintiff 
against any claim of the plaintiff. 

Kay, J. Onthe 13th of November, 1880, the de- 
fendant and his wife went to stay at the plaintiff's 
hotel. Bills were delivered to the defendant 
weekly, and he paid the first bill. Then difficulties 
arose; the defendant was in want of money anc 
could not pay the bills, and a discussion took place 
upon the subject. The evidence as to what occurreé 
is contradictory. The defendant alleges that he told 
Mrs. Gibson, the plaintiff's manager, that he was not 
able to pay the bills at that time; that he had difficulty 
in getting money from the Messrs. Patten, and would 
not be able to realize his shares in the ship for some 
months. She said she knew his wife’s family and was 
not anxious about the bills. The plaintiff states that 
the defendant, in March, 1881, talked about giving se- 
curity for the amount due from him, and said that his 
lawyer had given him a letter to write and sign, which 
he did, and gave to him. The letter was as follows: 
(His Lordship read the letter, and proceeded): The 
defendant says that the plaintiff at first seemed satis- 
fied, but afterward said that the letter was of no value. 
The defendant’s wife tells rather a different story. 
She says that there was a conversation with Mrs. Gib- 
son, and that Mrs. Gibson said she was content to wait 
for payment, and the plaintiff said that he wished for 
a letter, and that if he got the letter, he was agreeable 
for her and her husband to remain for six months 
from the date of the letter or until the action against 
Messrs. Patten wds settled. The husband does not 
however depose to this conversation, and the plaintiff 
and Mrs. Gibson both distinctly deny this version of 
the story. The effect of their evidence is this: They 
say that they were constantly pressing the defendant 
for payment; that in order to induce the plaintiff to al- 
low him to stay on at all this letter was brought, but that 
no promise was made to allow him to do so; and that 
when the defendant’s then solicitor refused to advance 
any thing upon the letter, the promises of the defend- 
ant induced the plaintiff to allow him to stay on. Now 
in this state of things Iam asked to say that the ac 
ceptance of this letter wasa waiver of the plaintiff's 
lien, and thus a question of very considerable import- 











THE ALBANY LAW JOURNAL. 





391 

















ance is raised. It has been said in argument that if an 
innkeeper, having by common law alien upon the goods 
of his guests, accepts any security at all from him, that 
is ipso facto a waiver of the lieu. That in my opinion 
is not the law. The case of Cowell v. Simpson, 16 Ves. 
278, was referred to, where a solicitor was held by the 
acceptance of a security to have waived his lien on the 
papers of his client, and was relied upon as an author- 
ity in support of that contention. Now as we all 
know, it was a very common course with Lord Eldon 
to give a preliminary judgment and afterward a more 
considered judgment. In his first judgment in that 
case he says: ‘* Where by the usage of trade a person 
has a lien on goods in his hands for work performed 
upon them, and further for work upon other goods not 
then in his possession, having been delivered over ac- 
cording to the usages of different trades, it is settled 
by modern decisions that by taking a security the lien 
is gone, even with regard to the goods in his possession, 
and cannot accompany that special security which de- 
termines the implied contract. It is necessary to see 
upon what principle that stands. I rather think it is 
not regulated by the usage of trade. It has been ac. 
counted for in this way, that the lien is gone by the 
effect of the intention to substitute the special contract 
for the implied one; the necessities of mankind requir- 
ing that the goods should be delivered for consumption, 
it is not to be presumed that the lien was to be ex- 
tended through the whole period, which would 
create much difficulty in the usual course of 
dealing between tradesmen and their customers. 
I have however heard that denied; and it has 
been put upon a rule of law that the specia] 
contract removes the implied one; but if that is the 
ground, this case would deserve much consideration. 
The solicitor taking asecurity which has three years 
to run, as the client may have occasion for his papers, 
there isas much reason that the lien should not ac- 
company the security through that period as in the in- 
stance of a trade; and the conclusion is equally diffi- 
cult, that the papers, if the client has occasion for 
them, could be withheld. I am not at present satisfied 
that this lien exists.”” His Lordship afterward de- 
livered a more considered judgment, in which he said: 
“ Looking through the general doctrine of lien, as ap- 
plicable to all cases, except the purchase of an estate, 
with reference to which it has in aseries of decisions 
been extended, it may be described as prima facie a 
right accompanying the implied contract. In the case 
of a factor, who has a lien both for his expenditure 
upon the goods in his possession and his general bal- 
ance upon former transactions, entering into a special 
contract for a particular mode of payment he loses the 
lien. In various trades the demand being for work 
and labor applied in some instances upon the particu- 
lar goods, and others upon other goods also, though 
the possession had been given up, it is universally laid 
down that if that takes place under a special agree- 
ment, there is no such lien; and if it commenced under 
an implied contract, and afterward a special contract 
is made for payment, in the nature of the thing the 
one contract destroys the other.’’ And he added 
later in his judgment: ‘“‘ My opinion therefore is that 
. where these special agreements are taken, the lien does 
not remain; and whether the securities are due or not, 
makes no difference.’’ But in that case the special se- 
curity taken was for three years, and was in its nature 


such as to be entirely inconsistent with the retention: 


of the lien, and that was the reason why Lord Eldon 
held the lien to have been lost. In Balch v. Symea, 


Tur. & Russ. 87 and 92, he says: ‘‘ Notwithstanding 
the Court of King’s Bench has expressed a doubt 
whether my decision was right in the case of Cowell v. 
Simpson, ubi swp., I still entertain the opinion that an 
attorney who takes a security abandons his lien. That 





doctrine however will not apply to sums which are not 
covered by the security, and as to these sums there- 
fore the lien must be considered to remain.” But I do 
not understand him to have meant that every security 
will destroy alien; and my view of this is strength- 
ened by the case of Hewison v. Guthrie, 2 Bing. (N. 
C.) 755, where Tindal, C. J., says: “It is well estab- 
lished that if a security is taken for the debt for which 
the party has a lien upon the property of the debtor, 
such security being payable at a distant day, the lien 
is gone.”” As I understand the law, it is not the mere 
taking of a security which destroys the lien, but there 
must be something in the facts of the case, or in the 
nature of the security taken, which is inconsistent with 
the retention of the lien and which is destructive of 
it. In this case the lien is within the provisions of 41 
and 42 Vict., chap. 38, by virtue of which the inn- 
keeper not only has a passive lien, but also the active 
right to sell the goods upon giving the notice required 
by the act. Was it probable that he would give up 
this active lien? The very contract as stated by Mrs. 
McLachlan, if it was proved, which I hold it was not, 
was inconsistent with the hypothesis. It was that if 
the plaintiff got the letter he was agreeable for the de- 
fendaut and his wife to remain six months. That does 
not mean that he would have. been agreeable for them 
to go away without paying and take their things. 
There is nothing in the case inconsistent with the con- 
tinuance of the lien which the plaintiff undoubtedly 
had before the security was given. His Lordship then 
considered the question of the damage which had been 
sustained by the goods of the defendants, and after 
referring to the case of Dawson v. Chamney, 5 Q. B. 
164, and stating that the general law was that a bailee, 
such as an innkeeper, was not bound to be more careful 
in keeping the goods of his guest than he was as to his 
own, and after examining the evidence on this head, 
held that the defendants had failed to show that 
amount of negligenee which would make the innkeeper 
liable, and consequently that the counter-claim must 
be dismissed, with costs. 


—_—  o  _——— 


SERVICE OF SUMMONS ON WITNESS AT- 
TENDING TRIAL. 


NEW JERSEY SUPREME COURT, FEBRUARY TERM, 
1883.* 


MAssEY V. COLVILLE. 

Service of a summons upon a person non-resident in this State 
while going to, attending or returning from a trial here, as 
a witness or party, will be set aside. 

Service upon a resident witness or party is not a nullity. But 
the court will control the service, and either set it aside or 
change the venue arising from such service, or otherwise 
remedy any special disadvantage which such service en. 
tails upon the defendant. 

\ OTION to set aside service of summons. Colville, 

the defendant, isa resident of Atlantic county, 
in this State. He was inthe City of Camden, in at- 
tendance, on October 6, before a master in chancery, 

not under subpoena, but voluntarily, as a witness in a 

matter in which Samuel Richards was petitioner and 

the Philadelphia and Atlantic City Railroad Company 
and he, Charles R. Colville, the receiver of said com- 
pany, were respondents. The attorney for Massey, 
the plaintiff, had inquired of the counsel for the peti- 
tioner, if Colville would be in Camden, and was in- 
formed that he would be there and of his purpose 
there. 

The sheriff served the summons upon Colville in the 
office of the counsel of the petitioner, the only persons 


*Appearing in 16 Vroom’s (45 N. J. Law) Reports. 
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present at the time of the service being Colville and 
Richards, the above-mentioned petitiqner, with whom 
he had come to Camden. The sheriff had no knowl- 
edge that he was there as a witness. 


P. L. Voorhees, for relator. 
J. L. Hays, for respondent. 


Reep, J. The privilege conferred upon witnesses 
by “an act concerning evidence,” is that every wit- 
ness shall be privileged from arrest in all civil actions, 
and no other, during his necessary attendance at any 
court or other place where his attendance shall have 
been required by subpoena previously and duly served, 
and in going to and returning from the same, allow- 
ing one day for every thirty miles from his place of 
residence. This part of the statute, excepting the al- 
lowance of time by distance, was passed, originally, 
June 7, 1779. It grants immunity to the witness only 
from arrest, and then only when in attendance upon a 
court under due service of a subpoena. 

In regard to the privilege of a witness attending 
voluntarily, the rule both in this State and elsewhere, 
is more liberal than the statute. In England the 
weight of authority is thata person whoso attends for 
the purpose of giving testimony, although not under 
service of process, is prileged from arrest. Taylor 
Evid., § 1330. And that is the rule in this State. Harris 
v. Grantham, Coxe, 142; Dungan v. Miller, 8 Vroom, 
182, overruling Rogers v. Bullock, 2 Penn. St. 516, in 
which case it was held that upon the language of the 
statute, due service of a subpoena was necessary to 
entitle the witness to the privilege from arrest. The 
words of the statute have not only been departed from 
in this respect, but also in the other respect, namely, 
that the privilege is only from arrest. The same 
freedom has been claimed from liability to be served 
with summons, and the claim has in some instances in 
this State been allowed. 

This claim has no countenance in the English prac- 
tice. The service of asummons upon a witness there 
may be made at any time, and the court will not set it 
aside. vole v. Gould, 1 H. & N. 99. This is so, al- 
though the service of the writ inopen court may be so 
manifestly indecorous as to amount to a contempt. 
Cole v. Hawkins, 2 Strange, 1094; Poole v. Gould, 
supra, 

In this State in two instances the privilege of wit- 
nesses has been held to extend to immunity from ser- 
vice of asummons. Halsey v. Stewart, 1 South. 367; 
Dungan v. Miller, 8 Vroom, 182. In each of these 
cases the parties were non-residents of this State. In 
the first it may be remarked that the person served 
was only a party to the suit and not a witness, while 
in the second he was both party and witness. These 
cases as well as that of Harris v. Grantham, supra, es- 
tablish the rule that a party can claim a privilege co- 
extensive with that of a witness. 

The witness in the present case is a resident of New 
Jersey, and the point is taken that the status of such a 
witness differs from that of a foreign witness or party. 
I think there is solid ground upon which to’placea dis- 
tinction between these classes. 

The foundation of the rule is the impolicy of per- 
mitting an act which will deter suitors or witnesses 
from attending courts. The argument of Southard, 
J., in Halsey v. Stewart, was the difficulty with which 
foreign witnesses, not amenable to process, could be 
induced to come into the State to testify if they were 
liable to be served with a summons in a court in a for- 
eign jurisdiction at a distance from his witnesses and 
his means of defense. The courts of the State of New 
York early distinguished the cases in which the party 
or witness was or was not a resident of the State. Ifa 
non-resident was arrested he was discharged abso- 





lutely, but a resident was discharged on filing common 
bail. Hopkins v. Coburn, 1 Wend. 292. 

In Seaver v. Robinson, 3 Duer, 622, it was held that 
a non-resident party could not be served with process 
in New York city, and in Merrill v. George, 23 How. 
Pr. 331, a non-resident party and witness was held ex- 
empt from service of summons. In each case the argu- 
ment of the court in favor of the rule was that oral 
examination, instead of depositions, were to be 
fostered, and that any course of procedure which kept 
away witnesses whose presence could not be compelled, 
was impolitic. 

There is no intimation in the numerous cases in that 
State that the same immunity from the service of pro- 
cess exists in the case of resident parties and witnesses, 
beyond a query, in the opinion of the Court of Appeals 
in the case of Person v. Grier, 66 N. Y. 126. The ab- 
sence of cases in which this privilege has been claimed 
for resident witnesses, and the reasoning of the courts 
in recognizing it in the case of non-resident witnesses, 
seem to establish a marked distinction between the 
two cases. The question then is, as the subject is un- 
controlled by any adjudication here, whether the 
privilege should be recognized as absolute in a non- 
resident witness or party, or as non-existing in any 
form. 

A resident can be compelled by process to come into 
court, yet by the service of a writ in a distant county, 
and by so transferring from his home a litigation,it may 
be as onerous as if he were a resident of another State. 
And the knowledge of the hazard he runs by obeying 
the subpoena may compel him to evade its service, or 
tempt him to disobey its command. 

I do not think this is a reason for holding every such 
service a nullity, but it is a reason why the courts 
should retain control over it. There may be iustances 
where the service was so flagrantly improper as to 
require a vacation of the service. But in most 
instances the only cause of complaint which the person 
served could urge would be that he was served in one 
county and not in another. The remedy for this com- 
plaint is not a vacation of the service, but a change of 
venue, ifan unfair advantage has been obtained by 
such service in fixing the place of trial. 

The circumstances of each case should control the 
court in dealing with such a service. The manner of 
service, the residence of defendant’s witnesses, the 
place where the cause of action arose, are all factors in 
determining whether the service should stand. 

In the present case the defendant is a resident of 
Atlantic county. Service was made and venue laid in 
Camden county. If the defendant desires the venue 
changed to Atlantic county it will be so ordered, unless 
the plaintiff objects to such change, in which event the 
service of the summons will be set aside. 


_— 


CONFLICT OF LAW—INTERESTS IN FOREIGN 
REAL ESTATE WILL NOT BE PASSED 
UPON. 

ENGLISH HIGH COURT OF JUSTICE, CHANCERY 
DIVISION, MAY 7, 1883. 


MATTER OF HAWTHORNE, 48 L.T. Rep. (N. 8S.) 701. 
The courts of England will not pass upon a contest as to 


rights in real estate situated in a foreign country, though 
the parties are resident in England. 


oo was an action brought to recover three-fourths 

of one moiety of the purchase-money of a house 
at Dresden, which had been sold by Charles Stewart 
Hawthorne, the testator in the action. The defend- 
ants were the executors and devisees in trust of the 
testator. The house originally belonged to one Colo- 
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nel Hawthorne, a domiciled Irishman, and his wife, 


Sarah, jointly. By his will, dated in 1851, Col. Haw- 
thorne gave all his real and personal estate, includ- 
ing his moiety of this house, to trustees in trust to 
pay the rents, profits, and proceeds thereof to his 
wife, Sarah, for life, and after her death upon trust 
for his daughter, Mabella. This will was not executed 
according to Saxon law. Mabella died, without 
issue, in her father’s life-time, and consequently the 
testator’s moiety of the house (to the extent of the 
beneficial interest therein after the death of the 
widow) was undisposed of, according to the law of 
this country. 

The widow died on the 3lst of May, 1875, leaving a 
will, executed according to Saxon law, by which 
she devised all her real and personal property at her 
residence at Dresden, including the house, to Charles 
Stewart Hawthorne. 

In 1875 Charles Stewart Hawthorne sold the house, 
received part of the purchase-money, and the remain- 
der, amounting to 66,000 marks, was secured to him 
by a mortgage of the house according to Saxon law. 
He died in 1877. 

The plaintiffs in this action where the administrator 
and the widow and children of John Graham, the sur- 
viving husband of Georgiana, who was the only sur- 
viving child of Col. Hawthore. 

The statement of claim alleged in effect, that on the 
death of Col. Hawthorne in February, 1853, one moiety 
ofthe house, subject to his widow’s life interest 
therein devolved by Saxon law, as to three-fourth 
parts thereof, on Georgiana Graham, and the remain- 
ing one-fourth on Sarah Hawthorne (who was entitled 
to the other moiety), and that on the death of Georgi- 
ana in 1863, John Graham, her husband, became, by 
Saxon law, entitled to her three-fourths of one moiety, 
and that he died intestate. 

The plaintiffs claimed three-fourths of one moiety of 
the purchase money, with interest, against the estate 
of Charles Stewart Hawthorne. 

It was also alleged, that on the death of Sarah Haw- 
thorne, Charles Stewart Hawthorne procured himself 
to be registered in Dresden as the owner of the house, 
and so became the legal owner, and that by Saxon 
law, he could confer an indefeasible titleon a pur- 
chaser, but that a seller, under such circumstances, 
became by that law responsible to the person really 
entitled, if he had acted bona fide, for the purchase- 
money, of which he became a trustee for the person 
really entitled. 

The statement of defense denied the claim of the 
plaintiffs, and alleged that Charles Stewart Hawthorne 
was sole and legal owner of the entirety of the house 
for his own use and benefit, and the defendants sub- 
mitted that the rights of the parties to the action 
ought to be determined in the courts of Saxony. 

All the parties interested were resident in this 
country, and the question was therefore whether 
under these circumstances the court had jurisdiction 
to entertain the action. 

Kay, J. An important question of jurisdiction 
arises in this case. It is obvious that neither Charles 
Stewart Hawthorne nor the defendants are with re- 
ference to this claim, by English law, in any fiduciary 
relation to the plaintiffs. They are not bound by 
contract with them, nor is the claim in any way 
based upon asuggestion of fraud. It is a bona fide 


claim on both sides of title to land, or the proceeds of + 


land, in Saxony. The claim depends primarily upon 
the law of Saxony, as to the devolution of land in that 
country. If maintainable, it can only be so upon the 
ground that by the law of Saxony, upon the 
death of Sarah Hawthorne three-fourths of one moiety 
of this property descended to Georgiana Hawthorne, 
under whom the plaintiffs claim. The next question 








is, whether the plaintiffs are, by the law of Saxony 
entitled to such interest, if any, as did so descend to 
Georgiana Hawthorne. A third question is, whether 
by Saxon law Charles Stewart Hawthorne, having 
sold the property, he or his estate after his decease is 
accountable for a share of the purchase-moneys to the 
plaintiffs. I need not dwell upon the danger of error 
if the courts of this country were to entertain juris- 
diction to determine a contested claim of this kind 
depending upon questions of foreign law. I may, 
perhaps, illustrate it by one of the arguments used be- 
fore me. I have a number of opinions,not on oath, by 
foreign lawyers. One of these states that the time for 
ascertaining the heir of Col. Hawthorne in this case 
was the death of Sarah Hawthorne, because of the 
devise to trustees during the life of Sarah, which 
although contained in an Irish will, would be recog- 
nized in Saxony. This part of the opinion it is said is 
not answered or noticed by the expert on the other 
side, and therefore the court must assume that it is 
admitted tobe the law. How is it possible to be 
judicially satisfied on such evidence? I am not aware 
of any case where a contested claim depending upun 
the title to immovables in a foreigu country, strictly 
so called, being no part of the British dominions or 
possessions, has been allowed to be litigated in this 
country, simply because the plaintiff and defendant 
happened to be here. Lord Mansfield in Mostyn v. 
Fabrigas, 1 Cowp. 161, 176, distinguished such a case 
from those in which actions may be brought here: 
“So,” he says, “if an action were brought relative to 
an estate in a foreign country, where the question was 
a matter of title only, and not of damages, there might 
be a solid distinction of locality.’’ The cases cited in 
the argument were such asthe enforcement in Eng- 
land of an equitable mortgage made in England cov- 
ering Scotch land, where the court gave relief, treat- 
ing the remedy as inthe nature of specific perform- 
ance, where the court acts in personam. Ez parte 
Pollard, 1 Mont. & Chitty, 239. There is no doubt of 
the jurisdiction in such a case, and the court willeven 
foreclose an English mortgage of foreign land. Toller 
v. Carteret, 2 Vern. 494, the foreclosure decree being, 
as Bacon, V. C., pointed outin Paget v. Ede, 39 L. T. 
Rep. (N. 8S.) 228; L. Rep., 18 Eq. 118, merely an extine- 
tion of the right to redeem; as was said also by Lord 
Cranworth in Colyer v. Finch,5 H. L. Cas. 915. In 
Norris v. Chambers, 4 L. T. Rep. (N. 8.) 345; 29 Beav. 
246; 3 De G. F. & J. 583, Lord Romilly distinguished 
the case of a foreign mortgage of foreigu land, where 
no relief by foreclosure would be given by the English 
courts. There is a class of cases in which jurisdiction 
as to lands in the colonies has been maintained on the 
ground of fraud,like Lord Cranstown v.Johnston, 3 Ves. 
Jun. 170. 1t is not pretended that there was any fraud 
in the present case. Perhaps the decision which goes 
furthest in the plaintiff's favor is the recent case of 
Re Orr Ewing, 48 L. T. Rep. (N. 8.) 555; 22 Ch. Div. 
456. There a legatee under a Scotch will or trust 
deed was allowed to maintain an action for adminis- 
tration against the executors who had proved in 
England, three of whom were in this country, and the 
others had been served in Scotland without objec- 
tion. The usual administration order was made, 
although there were no assets in England, but Jessel, 
M. R., and Cotton, L. J., both point out that the 
plaintiff's claim was undisputed, and the Master of 
the Rolls repudiates the notion that Scotland isa 
foreign country for the purpose of such a question of 
jurisdiction. According to Enohin v. Wylie, 10 H. L. 
Cas. 1;1 De G. F. & J. 410, if the claim had been con- 
tested and had involved a disputed question of the 
construction,of a Scotch will, it may be doubted if a 
decree could properly have been made. But the case 
is infinitely stronger where the contested claim is 
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based upon the right to land, where that land is situate 
not in Scotland but in Dresden, where the question 
whether the plaintiff has any claim or not must be de- 
termined by the laws of Saxony as to immovables, 
and where the only ground for instituting proceedings 
in this country is the fact that the defendants are 
resident here. All these circumstances concur in this 
case, and in my opinion the courts of civil judicature 
in England, which sit, as Lord Westbury said in Cook- 
ney v. Anderson, 1 De G. J. & S. 365, to administer the 
municipal law of this country, have no authority to 
determine in such a case as this whether or not the 
plaintiff's claim is well founded, and I must therefore 
dismiss this action. 
—\—_e —___—_- 


RIGHT OF PASTOR TO ACCESS TO CHURCH. 


NEW JERSEY COURT OF CHANCERY, MAY TERM, 
1882. 
WHITECAR V. MICHENOR.* 

The trustees of a Methodist Episcopal Church closed the 
church building against the duly-appointed preacher, on 
the ground that it was not for the interest of the church 
that he should be its pastor, and that he was appointed 
against the wish of the majority of the members. Held, 
that they had no right to do so, and after answer, a man- 
datory injunction was issued requiring them to open the 
building to the preacher and the church. 


ILL for injunction. On motion for mandatory 
injunction. On order to show cause. On bill and 
answer. 


S. K. Robbins and B. D. Shreeve, for complain- 
ants. 


R. S. Jenkins, for defendants. 


THE CHANCELLOR. The complainants are Rev. Dr. 
Charles H. Whitecar, a minister of the Methodist 
Episcopal denomination, who has been duly appointed 
for the present conference year to the charge over the 
Methodist Episcopal Church at Moorestown, and cer- 
tain of the members of that church. The defendants 
are the trustees of that church. The bill states that 
the defendants, on the 29th of March last, closed the 
church against the members and congregation, and 
have kept it closed ever since. It prays an in- 
junction to compel them to open it for the re- 
ligious uses to which it was dedicated. It appears 
from the bill and the admissions of the answer, that 
the church was organized under the rules, regulations 
and discipline prescribed by the general conference of 
the Methodist Episcopal Church in the United States, 
and was duly incorporated on or about the 21st of 
August, 1815, under the act ‘“‘to incorporate trustees 
of religious societies,”’ by the name of ‘‘ The Methodist 
Episcopal Church at Moorestown ;’’ that Rachel S. An- 
drews, in September, 1858, conveyed to Deacon Brock, 
Caleb Fenimore, Thomas Marter, James Moore, John 
Ireland, Isaac Browning and Paul Crispin, *‘ trustees 
of the Methodist Episcopal Church at Moorestown, in 
the county of Burlington and State of New Jersey,” 
the lot of land on which the church edifice is built, for 
the use and benefit of the members of the Methodist 
Episcopal Church at Moorestown, and that afterward 
the members of that church built thereon the church 
edifice in question as a place of worship, according to 
the rules of faith of the Methodist Episcopal Church 
in the United States, and subject to its discipline, and 
that the church edifice has been used as such from the 
time of its erection until it was closed by the trustees 
on the 29th of March last; that on the 27th of that 
month the Rev. Dr. Wiley, one of the bishops of the 
Methodist Episcopal Church of the United States, and 


*To appear in 10 Stewart's (37 N. J. Eq.) Reports. 








in whom, by the rules and regulations of the genera) 
conference, was reposed the power, and on whom wag 
imposed the duty of appointing for the present con. 
ference year the ministers for the various churcheg 
constituting the New Jersey Annual Conference, to 
which annual conference the church at Moorestown 
belongs, appointed Dr. Whitecar to that church for 
that year (being his second annual appointment to 
that church) as minister in charge, and the latter ag. 
cordingly entered upon the discharge of his duties, 
and in the course thereof proceeded to the church 
building on the 29th of March for the purpose of hold- 
ing the usual prayer-meeting there, but found the 
doors of the church locked and a notice thereon, 
dated that day, and purporting to be given by the 
board of trustees and signed by its secretary, that the 
church would remain closed until further notice; that 
he and the members of the church there assembled 
were compelled to disperse without gaining entrance 
to the church; that the members present appointeda 
committee of six of their number to call with the 
minister upon the president of the board of trustees 
and learn the cause of the closing of the church and 
preventing the minister and the members from hold- 
ing service therein; that the committee called on the 
president and made the inquiry; that af the time 
another of the trustees was present with the presi- 
dent; thatin reply to the inquiry fhe president said 
that he had not the keys and did not know where they 
were, and atthe same time, said to the committee 
that the trustees had the power and authority to close 
the church, but gave no reason for doing so; that the 
committee, on the same occasion, asked him to show 
them the deed of the church property, but he, while 
admitting that he had it in his house, where the in. 
terview took place, refused to show it to them. It 
ulso appears, by like statement and admission, that 
the trustees have kept the church locked ever since 
the date mentioned, the 29th of March, and have re- 
fused to permit it to be used for public worship or 
even for the meeting of the quarterly conference, 
which is presided over by the elder of the district. 
The defendants, by their answer, assert their loyalty 
to the Methodist Episcopal Church in all respects, and 
their willingness to obey its rules, regulations and 
discipline, so far as they comport with their legal ob- 
ligations, as they understand them, under the _ before- 
mentioned deed of trust, allege that their action in 
closing the church against Dr. Whitecar is in accord- 
ance with the expressed wishes and determination of 
the majority of the members of the church, and be- 
cause they are of opinion that the welfare of the 
church demands that he should not be its pastor. 

On the argument of this motion it was stated in be- 
half of the defendants, and it is so averred in the 
answer, that their action in closing the church was 
due to the fact that in view of the trust in the deed 
for the land on which the church edifice is built, thay 
considered it their duty to obey the wishes of the mia- 
jority of the members of the church as to who sheuld 
officiate as its settled pastor, notwithstanding chose 
wishes may be in conflict with the rules, regviations 
and discipline of the Methodist Episcopal Church. 
This view however is entirely erroneous. Not only 
so, but there is, in fact, no ground whatever for as- 
suming, that by reason of any thing in the deed, they 
are under any obligation different from that which 
would devolve upon them merely as trustees of the 
church, had the deed been made directly to the cor- 
poration and expressed no trust. The deed, as before 
stated, was made not to the corporation, but to cer- 
tain persons who, at the date of the conveyance, were 
the trustees of che church. It conveys the property 
to them with the addition of trustees of the Metho- 
dist Episcopal Church at Moorestown, in the county 
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of Burlington and State of New Jersey after their 
names, in trast for that church, and the only proper 
use and behoof of the members thereof. Neither the 
defendants ner any of them are parties to that deed, 
and neither they nor any of them claim by descent, 
grant or devise from the grantees therein. They are 
merely trustews of the corporation, elected in Febru- 
ary, 1882. Neither the legal nor the equitable title to 
the property is in them. The latter title is in the 
corporation, and they merely represent the corpora- 
tion as trustees holding the title of the corporation on 
a simple trust which makes them bare depositaries of 
thetitle. Morgan v. Rose,7 C. E. Gr 583. And the 
case would not be different if they held the legal title 
under the «leed. But they do not hold that title. By 
the act of incorporation the trustees did not acquire 
the authority which they claim to close the church 
building at their discretion. Morgan v. Rose, ubi 
sup. 

Nor have they power, under the discipline of the 
church, to close it against the duly-appointed 
preacher, though a majority of the members are de- 
sirous that they should do so. Nor have they such 
power under the trust in the deed. The trust is that 
the grantees therein named, and the survivors of 
them, their successors and assigns, will hold the prop- 
erty for the only proper use and behoof of the mem- 
bers of the Methodist Episcopal Church at Moores- 
town, their successors and assigns forever. It is ad- 
mitted that that church was organized under the 
rules, regulations and discipline prescribed by the 
General Conference of the Methodist Episcopal 
Church of the United States, and it is not denied that 
it has been so ever since. It was incorporated in 1815, 
now nearly seventy years ago. The very name of the 
corporation indicates its character and connection. 
As a Methodist Episcopal Church it is subject to 
those rules, regulations, and discipline. It is not al- 
leged that the appointment of the preacher was un- 
authorized or irregular, but that a majority of the 
members of the church desire that the preacher ap- 
pointed shall not be permitted to act asthe pastor of 
the church — to discharge the duties of the place to 
which he has been duly appointed. It is not claimed 
that there is any warrant in the discipline of the 
church for the action of the trustees, nor that the dis- 
cipline provides that the wishes of the majority of the 
members shall determine whether the preacher ap- 
pointed to the charge shall act as such or not. If the 
church belongs to the Methodist Episcopal connection, 
as it is admitted it does, there is no warrant of law, 
discipline or usage for the acts of the defendants. 
What is known as the itinerancy of the preachers and 
the absolute power of the bishops over the appoint- 
ments of the preachers to the churches, is part of the 
discipline. 

Chief Justice Gibson said, in Commonwealth v. Cor- 
nish, 13 Penn. St. 288, 290, that in the Methodist Epis- 
copal Church in England and America the election 
and ordination of the priesthood by the general or 
annual conference, the ordination of them by laying 
on of hands by a bishop and elders, and fixing of their 
appointments by the bishop, are cardinal points, the 
last of them adistinctive one. He adds thatit is the 
rock on which the church is founded and on which it 
has prospered. Remove the church from it, he says, 
and it ceases to be methodistic; and he also says that 
the election and ordination of elders and the fixing of 
their appointments are regulated by articles which 
are fundamental. Said Judge Edmonds, in the case 
of People v. Steele, 2 Barb. 397, 413: ‘I am irresisti- 
bly conducted to the conclusion that the itinerancy of 
the priesthood, enforced by the power of the episco- 
pacy, is now and for more than a century has been the 
well-established practice of this church, is clearly de 





fined in the ‘doctrines and discipline,’ and has been 
again and again understandingly and advisedly justi- 
fied and defended by the highest ecclesiastical tribu- 
nal known in its constitution.’’ In the case last 
cited, which is the leading case on the subject, and 
which in its circumstances was substantially identical 
with this, the very question presented here as to the 
right of the trustees of a Methodist Episcopal Church 
to exclude the bishop’s appointee was judicially de- 
cided against the trustees. There as here, the trustees 
claimed to be supported in their action by the major- 
ity of the members of the church. See also Brunnen- 
meyer v. Buhre, 32 Ill. 183. 

But it is urged by the defendants that according to 
the practice of this court there should be no manda- 
tory injunction in this case before the final decision 
of the cause. On the filing of the bill an injunction 
was granted, but it was not mandatory in its character. 
It indicated that in the judgment of the court, on the 
case made by the bill, the defendants ought to be re- 
strained from closing thechurch building against the 
preacher and the church. It did not however require 
them to open it, and they refused to open it under the 
non-mandatory prohibition. Their refusal was nota 
violation of the command of the writ, and the applica- 
tion for an attachment against them for contempt was 
therefore properly denied. The present application 
was subsequently made to me for a mandatory in- 
junction. I thereupon granted an order to show 
cause why such an injunction should not be granted, 
and the defendants then put in their answer. The 
whole case is now before me, and the defendants have 
been heard upon the application. Iam of the opin- 
ion that judged by their answer, and assuming the 
truth of the facts therein alleged, they are without 
justification for the act complained of, and I see no 
reason, either, jurisdictional or prudential, for refus- 
ing the writ. While the jurisdiction of the court to 
interfere by way of mandatory injunction should be 
exercised with the greatest possible caution, yet where 
the right to restrain the violation of which the injunc- 
tion is asked for is clearly made out, and there isa 
present want of the use of that right, the court should 
not hesitate. The court is always very reluctant to 
grant a mandatory injunction on an interlocutory ap- 
plication, but where extreme or very serious damage 
would ensue from withholding it, as in cases of inter- 
ference with easements or other cases demanding im- 
mediate relief, it will be granted. Joyce Prin. Inj. 57; 
RogersLocomotive Works v. Erie R.Co.,5 C. E. Gr. 379; 
Thropp v. Field, 11 id. 82; Longwood Valley R. Co. v. 
Baker, 12 id. 166. In this case itis not reasonable, 
under the circumstances, to permit the defendants to 
deprive the church of the use of the edifice until the 
final hearing. The property is held by the defendants 
onasimple trust, and they are unwarrantably with- 
holding the use of it from those for whose use they 
hold it. They have been heard and their defense fully 
laid before the court and considered. There will be 
an injunction commanding them to desist and refrain 
from continuing to keep the church closed at such 
times as to prevent the preacher, Dr. Whitecar, and 
the members of the church from using it for the pur- 
poses of religious worship and church business. 

Note.—In the Methodist Episcopal Church, to 
worship as members, the preacher sent by the bishop 
must be accepted, Henderson v. Hunter, 59 Penn. 
St. 335. 

Whether elders and deacons of that church, ap- 
pointed and ordained, are ministers, Roberts v. State 
Treasurer, 2 Root, 381; Kibbe v. Antram, 4 Conn. 134; 
Goshen v. Stonington, id. 209; see Com. v. Spooner, 1 
Pick. 235; Londonderry v. Chester, 2N. H. 268; State v. 
Bray, 13 [red. 289; State v. Willis, 9 Ark. 196; Howard 
v. American Peace Soc., 49 Me. 288. 
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An injunction was granted in the following in- 
stances: 

Where thearchbishop of Canterbury, by his will, 
gave all options which should fall tothe defendants 
Chapman and others in trust, to present his son in the 
first place, and the others named in the willin suc- 
cession. A vacancy happening, Chapman procured 
himself to be presented for installation and induction, 
Fotter v. Chapman, 1 Dick. 146. 

To restrain the trustees of a church from electing 
as a minister and introducing into the pulpit a person 
not duly licensed, Milligan v. Mitchell, 1 Myl. & K. 
446, 3 Myl. & Cr. 72; see Humbert v. St. Stephens 
Church, 1 Edw. Ch. 308; Lawyer v. Cipperly, 7 Paige, 
281. 

Where the vestry of a Protestant Episcopal Church 
dismissed the rector without his consent, Batterson v. 
Thompson, 8 Phila. 251; see Youngs v. Ransom, 31 
Barb. 49; Congregation v. Peres, 2 Coldw. 620. 

Where a Roman Catholic bishop removed a priest 
arbitrarily, and forbade him to exercise the functions 
of his office, O’ Hara v. Stack, 90 Penn. St. 477. 

To restrain one of two congregations entitled to the 
joint use of church building, from inviting another 
pastor and congregation to worship there, after its 
own minister had resigned, Cammeyer v. German 
Lutheran Church, 4 Edw. Ch. 223. 

To compel the trustees of a church, who persisted in 
retaining a pastor after he had been cited before the 
church tribunals, and defied them to permit clergy- 
men in good standing to officiate, Skilton v. Webster, 
Brightly, 203. 

Where a canon of the church required the bishop to 
consult with the wardens and lay representatives of the 
parish before appointing a rector to fill a vacancy, 
which the bishop disregarded, Johnson v. Glen, 26 
Grant’s Ch. 162. 

To prevent the granting of a license toa minister to 
preach, where the trustees, who had the power of 
selection, disregarded the statutory requirements as to 
the residence, place of education and personal qualifi- 
cations of their appointee, Attorney-General v. Earl of 
Powis, Kay, 186; or where the mode of election of a 
vicar was irregular as to the voting, Edenborough v. 
Canterbury, 2 Russ. 93; Attorney-General v. Pearson, 3 
Meriv. 352; but see Leslie v. Birnie, 2 Russ. 114; Davis 
v. Jenkins,3 V.& B. 151; or any informality,acquiesced 
in for a long time, in the mode of electing the trustees 
who appointed the vicar, Attorney-General v. Cuming, 
2Y.&C. 139. 

Torestrain a church warden from illegally prevent- 
ingachaplain’s performing divine service, Attorney- 
General v. St Cross. Hospital, 18 Beav. 601, 8 De G., M. 
& G. 38. 

To exclude from a church one not duly chosen as its 
pastor, but who with the aid of a minority persisted 
in preaching thereand in locking out the rightful 
trustees, Perry v. Shipway, 4 De G. &. J. 353. 

To prevent the trustees from excluding the minister 
from the parsonage, Ward v. Hipwell, 8 Jur. (N. 8.) 
666; Spurgin v. White, 2 Giff. 473. 

To enjoin an illegal dismissal of a pastor, Dangars v. 
Rivaz, 28 Beav. 233; 33 id. 621; see also Attorney-Gen- 
eral v. Litchfield, 5 Ves. 825; Carter v. Uropley, 8 De G. 
M. & G. 680. 

To restrain a minister from occupying the pulpit 
and preaching in a church, contrary to the rules and 
discipline of the church, although the majority of the 
congregation approved, Sarver’s Appeal, 81* Penn. St. 
183; Trustees v. Stewart, 43 Ill. 31; Hale v. Everett, 53 
N. H. 9. 

To remove church trustees who were perverting or 
diverting the original trusts thereof, Kinskern v. 
Lutheran Church, 1 Sandf. Ch. 489; Attorney-General 
v. Pearson, 3 Mer. 352, 7 Sim. 290; Field v. Field, 9 





Wend. 394; Shore v. Wilson, 9 Cl. & Fin. 355; Gags’ 
Appeal, 73 Penn. St. 39; Lutheran Church v. Gristgan, 
34 Wis. 328; Kisor’s Appeal, 62 Penn. St. 428; First 
Church v. Filkins, 3 T. & C. (N. Y.) 279; Reformed 
Society v. Draper, 9% Mass. 349; Baptist Congregation 
v. Scannel, 3 Grant’s Cas. 48; Bartholomew v. Lutheran 
Congregation, 35 Ohio St. 567. See Hullman v. Hon. 
comp, 5 Ohio St. 237. 

Where the articles of incorporation provided that 
the trusteesshould admit all evangelical ministers of 
other churches ‘“‘at any tinie the Methodists are not 
using the house themselves,” and certain ‘ Seventh- 
Day Adventists”’ persisted ‘n their right to use the 
building, they were attached for contempt, State y, 
Baldwin, 57 Lowa, 266. 

An injunction was refused iu the following instan- 
ces: 

Where the congregation was independent, or not 
connected with any particular denomination, Zrustees 
v. Proctor, 66 Ill. “1; Calkins v. Cheney, 92 id. 463; 
Smith v. Nelson, 18 Vt. 511; African Church v. Clark, 
25 La. Ann. 282; Cooper v. Gordon, L. R.,8 Eq. 249; 
Perry v. Shipway, 1 Giff. 1, 4 De G. & J. 353; Lucas vy. 
Case, 9 Bush, 297; Grosvenor v. Society, 118 Mass. 78. 

Where the pastcr withdrew from the synod with 
which thechurch was connected, attached himself to 
another, and introduced into the service practices not 
approved by the former synod, Lutheran Church y. 
Maschop, 2 Stock. 57. See Isham v. Dunkirk, 63 How. 
Pr. 465; -Dressen v. Bramier, 56 Iowa, 756. 

Where an incumbent refused to allow the complain- 
ant, an attendant at an Episcopal Church and one of 
the lay members of the synod, to partake of the com- 
munion; and to preveut his threatened suspension or ex- 
communication, Dumret v. Forneri, 25 Grant's Ch. 199, 

Where the minister of an independent church, who 
was only entitied to the voluntary contributions of 
the congregation, was dismissed, Porter v. Clark, 2 
Sim. 520. 

An action at law may be sustained by a minister 
illegally barred out of his church, Lynd v. Menzies, 4 
Vr. 162; St. George’s Church v. Cougle, 1 Hannay, 620. 

Whether certiorari will lie to remove an election of a 
minister, Ex parte Beek, 2 Pugsley, 66. 

Mandamus will not lie to compel an archbishop to 
examine a candidate for orders, who has been nomina- 
ted bya parish vicar, Rexv. Archbishop of Dublin, 
Alc. & Nap. 244. 

After a minister has been deposed by the church 
tribunals, the courts of law cannect interfere to pro- 
tect his right to preach or to the emoluments of his 
place, unless he has been unlawfully deprived of some 
civil rights, Chase v. Cheney, 58 Ill. 509; Walker v. 
Wainright. 16 Barb. 486; Runkel v. Winemuller, 4 Harr. 
& McH. 429; Union Church v. Sanders, 1 Houst. 100; 
Brosius v. Reuter, 1 Harr. & Johns. 551; Dutch Church 
v. Bradford, 8 Cow. 457; see Connitt v. Reformed 
Church, 4 Lans. 339; 54 N. Y. 551; Trustees v. Seaford, 
1 Dev. Eq. 457: Forbes v. Eden, L. R.,1 Se. App. 568; 
O’ Hara v. Stack, 90 Penn. St. 477; Ferguson v. Earl of 
Kinnoul, 9C!. & Fin. 251; Bouldin v. Alexander, 15 
Wall. 131. 

After deposition, a clergyman may be required to 
surrender or convey church property in his posses- 
sion, Sanson v.. Mitchell, 6 Grant's Ch. 582; Bradbury 
v. Birchmore, “17 Mass. 569; Chatard v. O’ Donovan, 80 
Ind. 20.—Jonw H. Stewakt, Reporter. 

ee aes 


NEW YORK COURT OF APPEALS ABSTRACT. 


EASEMENT—OF LIGHT—GRANT BY OWNER OF EQUITY 
OF REDEMPTION AVOIDED BY FORECLOSURE OF MORT- 
GAGE—PURCHASE ON FORECLOSURE BY GRANTEE OF 
EQUITY.—The owner of land subject to a mortgage had 
covenanted with a church corporation from which he 
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rebased, having a building adjoining not to erect 
any thing that would exclude light from the windows 
of the church building. The owner conveyed the land 
through a third person to his wife, subject to the mort- 
gage, but she did not assume the payment of the mort- 

e. Under aforeclosure of the mortgage the wife 
became the purchaser, and took a deed from the 
referee making the sale. Held, that under the pro- 
vision of the statute that a deed given in persuance of 
a sale on foreclosure shall vest in the purchaser the 
same estate that would have vested in the mortgagee, 
ifthe equity of redemption had been foreclosed the 
wife took the premises free from the covenant made by 
her husband. The purchase bythe wife was not amere 
payment and discharge of the mortgage and the deed 
to her a release of the incumbrance. She was under 
no obligation to pay off the mortgage. She had the 
right to leave the mortgagee to his remedy and when 
he asserted it the law allowed her to become the pur- 
chaser and made no distinction between her rights and 
those of a stranger to the title. Rector of Christ 
Protestant Episcopal Church v. Mack. Opinion by 
Finch, J. 

(Decided Oct. 23, 1883.] 

EMINENT DOMAIN—CITY OR STATE GRANTING 
WHARFAGE RIGHTS CANNOT IMPAIR THEM WITHOUT 
COMPENSATING—GRANT ON NAVIGABLE WATER. — The 
city of New York, which was the owner under a grant 
from the crown of England and under one from the 
State of New York of the title to lands covered by 
water along the North and East River contiguons to 
the city, granted to A., who was the owner of lands 
above high water mark inthe city, adjacent water 
lots and land under water at a perpetual rent fixed, 
and granted to him a right of wharfage upon said lands 
upon his performing certain covenants in the deed of 
grant, among which were the erection of wharves, etc. 
Amap annexed to the deed described the line on 
which the wharves were to be erected as the perma- 
nent line bounding the river. A. performed the 
covenants and erected the wharves. Held, that the 
rights of A. in the wharves erected could not be inter- 
fered with or injured by the erection of exterior 
wharves by the city without compensation, even under 
a statute authorizing such acts. The grant of a right 
of wharfage at a wharf adjoining land under water 
belonging to the grantor carries with it asa necessary 
incident and appurtenance and in legal effect as part of 
the grant, aright of way or access to the wharf for 
vessels over the grantor’s adjacent land under water. 
The easement was co-extensive in time with the right 
to maintain the wharf and to take the wharfage. The 
deed to A. imposed obligations and conferred rights 
which were co-relative and perpetual. The right of the 
Legislature over the public waters of the State gives 
the right to grant such waters except when restrained 
by constitutional checks, and a valid grant once made 
is inviolable, and the property granted can be resumed 
by the State when needed for public use only on mak- 
ing compensation. Cases referred to: Gould v. Hud- 
son River R. Co.,6N. Y. 522; Charles River Bridge 
v. Warren Bridge, 7 Pick. 344; Boardman v. Reed, 6 
Pet. 328; McIver v. Walker, 9 Cranch, 173; S. C., 4 
. Wheat. 444; Brink v. Richtmeyer, 14 Johns. 255; Colvin 
v. Burnett, 2 Hill, 620; Holmes v. Sellers, 4 Levinz. 
305; Boreel v. Mayor of New York, 2 Sandf. 552; 
Smith v. Mayor of New York, 68 N. Y. 552 and 557; 
Doane v. Broad Street Association, 6 Mass. 332; Com- 
monwealth v. Alger, 7 Cush. 53; People v. New York 
&S. I. F. Co., 68 N. ¥.71; Rex v. Montague, 4 B. & 
C., 598; Williams v. Wilcox, 8 A.& E. 314; Lansing 
v. Smith, 4 Wend. 9; Stevens v. Patterson and Newark 
R. Co., 34 N. J. 532; Livingston v. Van Ingen, 9 Johns. 
507; Gibbons v. Ogden, 17 id. 488; S. C., 8 Wheat. 1; 





Fletcher v. Peck, 6 Cranch, 136; State of New Jersey 
vy. Wilson. 7 id. 164; Jefferson Branch Bank v. Kelly, 
7 Black (U. S.), 486; Farrington v. Tennessee, % U. 
8. 679; People v. Roper, 35 N. Y. 629; Richmond, etc., 
R. Co., v Louisiana R. Co., 18 How. 71; The Bing- 
hamton Bridge, 3 Wall. 57; Dartmouth College v. 
Woodward, 4 Wheat. 578; Planter’s Bank v. Sharp, 6 
How. 301; Furman v. Mayor of New York, 5 Sandf. 
16 aff’d., 10 N. Y. 567; Whitney v. Mayor of New York, 
6 Abb. N. C. 329; Marshall v. Guion, 11 N. Y. 460; Van 
Zandt v. Mayor of New York, 8 Bosworth, 375. Lang- 
don v. Mayor of New York. Opinion by Earl, J. 
(Decided Oct. 2, 1883.] 


WILL—CONSTRUCTION OF—VESTED REMAINDER DE- 
SCENDING TO HEIRS.—A testator in his will provided 
thus: “I give toeach of my daughters during their 
lives the income of one share of my estate, and upon 
the death of either of said daughters I give unto each 
child or children as my said daughters so dying shall 
have, or leave living at their decease, and to the heirs 
and assigns of such child or children foreveras tenants 
in common, one part or share of my said estate, that 
is to say the children of my said daughters to have the 
part whereof their mother receives the income during 
life.’ Held, that the remainder to the children of the 
daughter was a vested remainder which vested in each 
child as soon as born, subject only to open and let in 
after-born children, and was descendable to the heirs 
of any of said children who might die before their 
mother. Scott v. Guernsey, 48 N. Y. 106; Low v. 
Harmony, 72 id. 408; Den v. Manners, 20N. J. L. 145; 
Weakley v. Rugg, 7 L. R. 322; White v. Hill, L. R., 4 
Eq. 265; Boyden v. Willett, L. R., 7 Eq. 472. Matter 
of Brown. Opinion by Rapallo, J. 

[Decided Oct. 2, 1883.] 


——__>—__——- 


UNITED STATES SUPREME COURT AB- 
STRACT. 
OCTOBER TERM, 1883. 


APPEAL — JURISDICTION — FAILURE TO CITE — AP- 
PROVAL OF SECURITY.—Where an appellee has not ap- 
peared and has never been served with a citation this 
court has no jurisdiction. A certificate by the com- 
missioner of the Circuit Court that sureties on 
appeal bond are responsible is not sufficient. 
Sec. 1000 of the Revised Statutes requires the justice 
or judge signing the-citation to take the security. 
This power cannot be delegated tothe clerk or to a 
commissioner. O’Reilly v. Edrington, 96 U. 8S. 726. If 
the appeal is allowed in open court the security may 
be taken by the court and no citation is necessary, but 
if the security is not given until after the term is over, 
a citation must be issued and served. Sage v. Rail- 
road Co., 96 U.S. 715. Unless an appellee voluntarily 
appears, this court cannot proceed against him if the 
record does not show affirmatively that he has been 
brought within its jurisdiction by proper notice. 
Haskins v. St. Louis & South Eastern Railway Co. 
Opinion by Waite, C. J. 


PATENT—LICENSE NOT PASSING TO ADMINISTRATOR 
OF LICENSEE— INFRINGEMENT.—The reissued letters 
patent No. 2979, granted to the Rumford Chemical 
Works, June 9, 1868, for an ‘“‘ improvement in pulveru- 
lent acid for use in the preparation of soda powders, 
farinaceous food, and for other purposes,” claimed in 
claim 1, ‘‘as a new manufacture, the above described 
pulverulent phosphoric acid,’ and in claim 2, the 
manufacturer of such acid, and in claim 3, the mixing 
with flour of such acid and an alkaline carbonate, so as 
to make the compound self-raising, on the application 
of moisture or heat, or both. There was transferred 
to M., by the Rumford Chemical Works, the exclusive 
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right to make, sell and use, in a specified territory, 
for five years, self-raising flour by the use of the acid, 
he agreeing to make the flour, and to use his skill to 
introduce it, and to purchase all the acid from the 
grantor. M. died in less than three months from the 
date of the grant. Held, under the provisions of §§ li 
and 14 of the act of July 4, 1836, 5 U. S. Stat. at Large, 
121, 123, that the right acquired by M. was only that of 
a licensee; that the instrument of license did not carry 
such right to any one but him personally; and that 
such right did not, on his death, pass to his adminis- 
trator, so as to authorize a suit at law, founded on the 
license, to be brought in the name of the grantor, for 
use of the administrator, to recover damages for an 
infringement of the patent committed after the death 
of M., by the manufacture and sale of self-raising flour, 
by the use of such acid in said territory. Gayler v. 
Wilder, 10 How. 477; Troy Iron Factory v. Corning, 14 
id. 193. Oliver v. Rumford Chemical Works. Opinion 
by Blatchford, J. 


PRACTICE—FEES OF CLERK MUST BE PAID IN AD- 
VANCE.—By the act making appropriations for sundry 
civil expenses of the government for the fiscal year, 
ending June 30, 1884, chap. 143, the clerk of this court 
is required to pay into the treasury the fees and emolu- 
ments of his office over and above his own compensa- 
tion as fixed by law, and his necessary clerk hire and 
incidental expenses. It is proper therefore that for his 
protection his fees should be paid in advance if 
demanded. “In the present case the record 
has been printed, but the clerk has not furnished 
the necessary copies to the justices because his fee for 
preparing the record for the printer, etc., has not been 
paid by the appellant, although demanded. As this is 
the first time the question has arisen, and the practice 
has not heretofore been authoritatively announced, it 
is ordered, that unless the appellant pay to the clerk 
within twenty days from the entry hereof what is due 
him for this fee, the appeal be dismissed for want of 
prosecution. If the payment is made, the clerk shall 
at once notify the opposite party, and the cause. may 
thereafter be brought on for hearing under paragraph 
7 of rule 26, as a case that has been passed under cir- 
cumstances which do not place it at the foot of the 
docket.” Steever v. Richman. Opinion by Waite, C. J. 


——__¢——————— 


UNITED STATES CIRCUIT COURT AB- 
STRACT.* 


MARITIME LAW—MARITIME SERVICE.—A service is 
not necessarily a maritime service because rendered 
upon the high seas or a navigable river; it must have 
some relation to commerce or navigation; some con- 
nection with a vessel employed in trade, with her 
equipment, her preservation, or the preservation of 
her crew. Thackeray v. The Farmer, Gilp. 524. The 
Henry Hudson, 3 Benedict, 419. These cases cited are 
cases of derelict, or of property found floating at sea, 
or wrecked or washed upon the shore. Taber v. 
Jenny, 1 Spr. 322; Fifty Thousand Feet of Timber, 2 
Low. 64; Raft of Spars, 1 Abb. Adm. 485; Twenty- 
three Bales of Cotton, 9 Ben. 48. Other cases refer to 
salvage rendered boatsof different kinds. The Old 
Natchez, 9 Fed. Rep. 476; Maltby v. Steam Derrick 
Boat, 3 Hughes, 477; The Senator, Brown, Adm. 372; 
The Union Express, id. 516. U. S. Cir. Ct., E. D, 
Louisana, June, 1883. Cope v. Vallette Dry Dock Co. 
Opinion by Woods, J. 

PATENT—REISSUE OF COMBINATION — BARB WIRE 
FENCE.—The reissue of a combination patent must be 
confined to the original combination, and cannot be 
expanded to make a new combination by the intro- 


duction therein of devices not included in or sug- 
gested by the original. The Kelly reissue of the 
barb wire fence patent, held invalid. U. S. Cir. Ct., 
E. D. Missouri, June 4, 1883. Washburn & Moen Co. 
v. Fuchs. Opinion by Treat, J. 

Post-OFFICE—CARRIAGE OF LETTERS IN CITIES BY 
PRivVATE PERSONS.—The provision of United States 
Revised Statutes, section 3982, is as follows: ‘No 
person shall establisi any private express for the con- 
veyance of letters or packeis, or in any manner cause 
or provide for the conveyauce of the same, by regular 
trips or at stated periods, over any post-route which is 
or may be established by law, or from any city, town, 
or place to any other city, town, or place between 
which the mail is carried.’’ Held, that letter carriers’ 
routes are post routes, and one carrying letters over 
such routes violates the statute. U.S. Cir. Ct., 8. D. 
New York; June 4, 1883. Blackham v. Gresham. Opin- 
ion by Wallace, J. 


KANSAS SUPREME COURT ABSTRACT. 
JANUARY TERM, 1883.* 

CONSTITUTIONAL LAW—LIQUOR PROHIBITION LAW 
AS TO EXISTING MANUFACTURES.—In 1877, the de- 
fendant erected a brewery, and has since operated the 
same in manufacturing beer, an intoxicating liquor. 
In 1881, after the taking effect of both the constitu- 
tional amendment relating to intoxicating liquors, 
and the present prohibitory liquor act (Laws of 1881, 
ch. 128), the defendant manufactured beer, and also 
sold beer without having any permit giving him any 
authority to do either. The sale however was of beer 
which he had manufactured prior to the taking effect 
of the said prohibition act. Held, that the said pro- 
hibition act is not unconstitutional; but that it is con- 
stitutional and valid so far as it affects the defendant; 
and that the defendait committed a public offense, 
both in the manufactvre of the beer, which he manu- 
factured after the taxing effect of the prohibition act, 
and in the sale of tae beer, which he sold after the 
taking effect of such act. State of Kansas v. Mugler. 
Opinion by Valentine, J. 

(One judge dissents.) 

CoORPORATION—WHEN DIRECTOR ENTITLED TO COM- 
PENSATYON FOR SERVICES—AGENCY—RATIFICATION.— 
(1) Where directors of a corporation appoint one of 
their number to act as treasurer, secretary, or other 
ministerial officer of the corporation, he is prima facie 
entitled to reasonable compensation for his services as 
such officer. Where he assumes the duties of such 
ministerial office upon an express contract as to com- 
pensation, such contract controls, and this though the 
contract is to discharge the duties without any direct 
compensation in money. (2) An agent of a corpora- 
tion, who as an individual purchases the properties 
of the corporation from himself as agent, cannot 
uphold such purchase by proof that he agreed to pay 
what he thought the property was worth, but is liable 
to the corporation for the actual value of the property 
so by him purchased. (3) Ratification implies knowl- 
edge, and a party cannot be adjudged to have ratified 
an act of which he has no knowledge, actual or con- 
structive. The doctrine that the directors of a bank 
are conclusively presumed to know the financial con- 
dition of the bank, its general business, and its re- 
ceipts and expenditures as shown by its regular books, 
is for the protection of third parties dealing with the 
bank, and of the bank against the prejudicial action 
of any directors, and cannot be invoked to uphold a 
wrongful appropriation of moneys by the cashier or 
other officer, which appropriaticu is made and also 





*Appearing in 16 Federal Reporter. 








*To appear in 29 Kansas Reports, 
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entered upon the books of the bank without the actual 
knowledge of the directors. See Chandler v. Bank, 13 
N. J. L. 255; Railroad Co. v. Miles, 52 Ill. 174; Merrick 
y. Peru Coal Co., 61 id. 472; Railroad Co. v. Sage, 65 
jd. 328; Cheney v. Lafayette Railroad Co., 68 id. 570; 
Cheney v. Lafayette Railroad Co., 87 id. 446; Linen 
Co. v. Hough, 91 id. 63; Henry v. Railroad Co., 27 Vt. 
435; Hall v. Railroad Co., 28 id. 401; Hodges v. Rail- 
road Co., 29 id. 220; Fraylor v. Sonora Co., 17 Cal. 594; 
Insurance Co. v. Crane, 6 Metc. 64; Railroad Co. v. 
Ketchum, 27 Conn. 170; Levisee v. Railroad Co., 27 La. 
Ann. 641; Rogers v. Hastings & D. Railroad Co., 22 
Minn. 25; Santa Clara Mining Association v. Meredith, 
49 Md. 389; Bailey v. Buffalo, 14 Hun, 483; Jackson v. 
Railroad Co., 2 T. & C. 653; Holder v. Railroad Co., 71 
Ill. 106; Gridley v. Railroad Co., id. 200; Holland v. 
Bank, 52 Me. 564; Maux Ferry Road Co. v. Branegan, 
40 Ind. 361; Butts v. Wood, 37 N. Y. 317; Robinson v. 
Smith, 3 Paige, 222; Hale v. Bridge Co., 3 Kas. 466; 
Gardner v. Ogden, 22 N. Y. 327; Goodwin v. Cincin- 
nati, etc., Canal Co., 18 Ohio St., 169; Koehler v. Black 
River Falls lron Co., 2 Black (U.S.), 715; Hoffman 
Coal Co. v. Cumberland Co., 16 Md. 456; Railroad Co. 
y. Dewey, 14 Mich. 477; People v. Town Overyssel, 11 
id. 222; Minor v. Mechanics’ Bank, 1 Pet. 46; Harde- 
man v. Ford, 12 Ga. 205; Billings v. Morrow, 7 Cal. 
I7l; Railroad Co. v. Gazzam, 32 Penn. St. 340; 
Bank v. Rudolph, 5 Neb. 527; Rich v. Banks, 7 id. 
101; Bank v. Wulfekuhbler, 19 Kas. 60; Arlington v. 
Pierce, 122 Mass. 270; Dunn v. St. Andrew’s Church, 
14 Johns. 118; Bank v. Dandridge, 12 Wheat. 64. First 
National Bank of Fort Scott v. Drake. Opinion by 
Brewer, J. 


MARRIAGE—EVIDENCE OF.—In any civil action in 
which the mere question of the descent of property is 
involved, the fact of a marriage may, in the absence 
ofa statute positively requiring other evidence, be 
proved by the testimony of persons present and wit- 
nessing the ceremony. In Wolverton v. State, 16 
Ohio, 173, the court says: ‘‘Upon this theory it 
would follow that the marriage could not be proved 
by a person present at the ceremony, and yet such 
proof is always admissible.’ In 1 Bishop Marr., § 494, 
itissaid: ‘‘Any one who is present at the marriage 
may be witness to prove the fact. Proof by witnesses 
present has been deemed better than proof by the 
record.”’ See also 2 Greenleaf Ev., §§ 461 and 462; also 
2 Wharton Crim. L. (4th ed.), §§ 26 and 30, and notes; 
Hayes v. People, 25 N. Y. 397; O’Gara v. Eisenlohr, 38 
id. 298; Patterson v. Gaines, 6 How. 550. Baughman 
v. Baughman. Opinion by Brewer, J. 


MASSACHUSETTS SUPREME JUDSCIAL 
COURT ABSTRACT. 
MARCH 1883.* 


FIXTURES—BUILDING ERECTED ON LAND BY MORT- 
GAGEE— INJUNCTION.— The defendant was the for- 
mer owner of certain land subject to a mortgage. 
The mortgage was foreclosed with his knowledge. He 
Temained in occupation of the land, and without 
any contract or consent on the part of the owners, 
put up a house and apart of a barn uponit. Held, 
that a purchaser, especially one without notice, was 
entitled to enjoin the defendant from removing the 
structures. When the buildings were attached to the 
reaity they became part of it, and the defendant does 
not bring himself within the rules that authorize a 
severance even as against the owners at the time. 
Sudbury 2arish v. Jones, 8 Cush. 184; Oakman v. 
Dorcester Ins. Co., 98 Mass. 57; Madigan v. McCarthy, 
108 id. 376; Gibbs v. Estey, 15 Gray, 587. Gurnsey v. 
_Wilson. Opinion by Holmes, J. 





ToRT—JUDGMENT SATISFIED AGAINST ONE WRONG 
DOER BARS ACTION AS TO OTHERS.—One Look caused a 
writ to be issued, under which defendant herein 
arrested him. Plaintiff sued Look for the arrest and 
obtained judgment against him which was satisfied. 
Held, that the action against defendant was barred. 
It is of no consequence how many persons were con- 
cerned in the arrest. The injurv to the plaintiff was 
single. He might sue either Look or the defendant or 
both. He sued Look and recovered judgment against 
him. By the satisfaction of that judgment the pres- 
ent action is barred. Brown v. Cambridge, 3 Allen, 
474; Stone v. Dickinson, 5 id. 29;S. C., 7 id. 26; 
Elliott v. Hayden, 104 Mass. 181; Boston & 
Albany Railroad Co. v. Shanley, 107 id. 568. Luce v. 
Dexter. Opinion by C. Allen, J. 

TRUST—LIFE TENANT ENTITLED TO ENTIRE INTER- 
EST OF FUND—CHANGE OF INVESTMENTS.—-Life tenants 
held entitled to receive the entire interest of the in- 
vestments of « trust estate notwithstanding the 
trustees under the power of a will appointing them 
had changed investments paying a premium for new 
securities purchased. The English cases go the whole 
length of deciding that whenever a fund is held upon 
an authorized permanent investment, the tenant for 
life receives the entire actual income. Cockburn v. 
Peel, 3 De G. F. & J. 170; Ungless v. Tuff, 9 W. R. 
729; Re Boyces, 1 Ir. Rep. Eq. 45; Waite v. Little- 
wood, 41 L. J. Ch. 636; Equitable Reversionary Soc. 
v. Fuller, 1 J. & H. 379; Bishop v. Bishop, 9 W. R. 
549; Cohen v. Waley, 7 Jur. (N. S.) 937; Hume v. Rich- 
ardson, 4 De G. F. & J. 29; Brown v. Gellatly, L. R., 
2 Ch. 751; Meyer v. Simonsen, 5 De G. & Sm. 723, 726. 
Hemenway v. Hemenway. Opinion by Holmes, J. 


CORRESPONDENCE. 


Mr. HIrRscHL ON FRATERNITIES AND SOCIETIES. 
Editor of the Albany Law Journal: 

Many thanks to you for your kind mention of my 
little book on Fraternities and Societies, 28 Alb. L. J. 
359. I can’t blame you a bit for feeling inclined to 
make sport of the title, but it was really the only title 
that could be used, and which would at once attract the 
attention of the members. 

You would be surprised at the magnitude of these 
bodies and the sums handled—for instance—the A. O. 
U. W.—to which you attribute a feline nature, does 
not owe its origin to any “‘ cat-calls”’ at all—but is the 
order known as “ Ancient Order United Workmen’”’— 
having in Iowa alone over 10,000 members, and being 
responsible to each for $2,000 insurance—making a 
total of $20,000,000, with an average yearly receipt (in 
lower and higher lodges) of $200,000. Now consider 
that this order exists also in many of the other States, 
and that there are mapy similar orders, and you will 
see that it was about time to have at least the element- 
ary principle gathered and plainly written for the use 
of members—and indeed also for the use of practicing 
lawyers; just as you say— it is wellto know the law 
about them. The Red Men are not of the sanguinary 
nature which you seem to imagine, but an association 
of very respectable citizens whose object is to assist 
the needy widows and orphans of their deceased 
fellows, and so on with all the others, however caba- 
listic their designations may appear. 

Speaking of names, those mentioned are not a cir- 
cumstances to some others in existence. I inclose you 
a few, but must say that they owe their origin mostly 
to the warm, oriental or rather African recollection 
with which our colored fellow-citizens are so strongly 
imbued. Now, for instance, how does this one strike 
you: ** Mt. Morian Lodge, Household of Ruth, G. U. 
O. of O. F.;”’ or this, “* Wabash Avenue Tabernacle, 
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No. 87;”’ ‘*Sons and Daughters of Moses,’’ or the 
“Welcome Star Lodge, No. 58, Knights of Wise Men; ”’ 
“U. B. of F. & S. of M. T.;”’ “Golden Gate Temple, 
No. 2, Mysterious Ten.;’’ ‘* Eureka Court, No. 11, 


Heroines of Jericho ?”’ 
Yours very aly, 
A. J. HirscH1.. 


DAVENPORT, Iowa, Nov. 5, 1883. 
——__ + -——— 


NEW BOOKS AND NEW EDITIONS. 


GREENLEAF ON EVIDENCE. 

This is the fourteenth edition, revised, with large 
additions, by Simon Greenleaf Croswell, and pub- 
lished by Little, Brown and Company. 

All things considered, this classic must be regarded 
as good and as authoritative a work as any on the sub- 
ject, either English or American, and it is not proba- 
ble that it will ever be supplanted. The present edi- 
tion is edited with great thoroughness and with ex- 
cellent judgment. The work is now brought fully up 
to the demands of the modern practitioner, and is one 
of the few that may be pronounced indispensable. It 
is admirably printed, in three volumes. 


JONES ON PLEDGES. 

A Treatise on the Law of Pledges, including collateral securi- 
ties. By Leonard A. Jones. Boston: Houghton, Miflin 
and Co., 1883. Pp. xxxiii, 601. 

Mr. Jones has proved his competency to write on 
this subject by the excellence of his works on mort- 
gages. He gives special attention to the subject as 
applicable to negotiable paper and corporate stocks. 
We commend the work for the importance of the 
subjeet and the fullness, accuracy and intelligence 
with which he has treated it. Forsale in Albany by 
E. Ellis & Co. 


SeEwArRpD’s DIPLOMATIC History. 
The Diplomatic History of the War for the Union, being the 
fifth volume of the works of William H. Seward. Edited 
by George E. Baker. Boston: 1884. Pp. viii, 626. 
This is an extremely interesting work by one of the 


chief actors in the events which he describes. Mr. 
Seward was one of the ablest, purest, and most far- 
sighted of our statesmen. His teachings and prophe- 
cies did much to precipitate the inevitable conflict be- 
tween freedom and slavery. His official position gave 
him the best view of its progress. His calmness and 
impartiality enabled him to speak with authority. 
Not the least interesting part of the work is his con- 
temporary Diary, or Notes of the War, in which 
the struggle between his optimism and his candor is 
sometimes almost amusing. There is no better resume 
of the history of the war for general readers. The 
selections from his diplomatic correspondence give in- 
teresting interior views of the State machinery, and a 
vivid picture of the enormous responsibilities and 
anxiety of his office. The occasional speeches also 
have a perennial interest. The volume is well printed. 
For sale in Albany by E. Ellis & Co. 


GRAHAM AND LANE’s Excise LAws. 

The Excise Laws of the State of New York, including the 
Rights, Duties and Liabilities of Hotel Keepers. By C. H. 
Graham and O. F. Lane. Albany, W. C. Little & Co., 
1883. Pp. 214. 

This is designed for all rumsellers and innkeepers, 
as well as for lawyers, and has Forms. Itseems to be 
well executed. 


WALKER ON PATENTS. 

Text-Book of the Patent Laws of the United States of Amer- 
ica. By Albert H. Walker, of the Hartford Bar. New 
York, L. K. Strouse & Co., 1883. Pp. lvii. 724. 

This is apparently a very comprehensive, accurate 
and practical work. There was certainly a place for 








such a treatise, as no similar one has been published 
within ten years. Considering this fact, the present 
work must be extremely useful to practitioners in 
this branch of law. The author has treated the sub- 
ject in aclear manner, with an excellent arrange- 
ment. 


NOTES. 


|* areview of Dr. Buckham’s recent work on insanity 

the Legal Intelligencer, replying to the author's 
strictures on the conduct of the Guiteau trial, says: 
“The attitude of Judge Cox in the Guiteau trial was be- 
yond praise ; the tribunal was seeking, not decorum, but 
justice; the court and jury had to determine, not the 
many and often profitless distinctions between the 
various brain disorders recognized by the neurologist, 
but whether or not a cunning and depraved rascal, 
with a mind somewhat warped, perhaps, was sham- 
ming irresponsibility in its legai sense. To this end 
the established requisites of trial by jury are admira- 
bly adapted; the freedom of both sides to select their 
own witnesses, the right to question the knowledge or 
bias of an opposing witness, the right to have a nega- 
tive voice, at least, in the selection of the jury, the 
entire publicity of the proceeding, and the right of the 
accused to be present unmuzzled, all tend to wring out 
the truth. The result was that the prisoner soon ex- 
hibited his mental condition and his animus in an un- 
mistakable light; and too much praise cannot be ac- 
corded Judge Cox for his patience and self-restraint 
under trying circumstances. That he did not disci- 
pline the prisoner shows how well disciplined he was 
himself.’”’——In a recent address on Rufus Choate, Hon. 
George S. Boutwell, thus described the person and 
manners of the greatest of American advocates: ‘‘ For 
those who have never seen Rufus Choate, in imagina- 
tion you can command the presence of a man only less 
than six feet in height, with a full, deep breast, high 
and unseemly shoulders, hips and legs slender and 
in appearance weak, arms long, hands and feet large 
and ill-formed, a head broad, chaste and symmetrical, 
covered with a luxuriant suit of black, glossy, wavy 
hair, a face intellectually handsome and equally at- 
tractive to men and to women, acomplexion dark and 
bronzed, as becomes the natives of the tropical isles of 
the east, a beard scanty and fragmentary, mouth and 
nose large, an eye black, gentle and winning in repose, 
but brilliant, commanding and persuasive in moments 
of excitement, and you have created an imperfect pic- 
ture of Rufus Choate as he presented himself to his 
contemporaries when his physical qualities had not 
been wasted by disease or impaired by age. His man- 
ners and ways were as gentle as the manners and ways 
of the best bred woman. To the young he was kind 
and affectionate,to the aged respectful, to none a syco- 
phant. He had a voice that in conversation, debate, 
or oration was copious, commanding, sonorous and 
emotional, responding like music to changes of thought, 
and in variety of tone and sweep of accent and em- 
phasis touching, and changing not only the sentiments, 
but even the opinions and judgments of those who 
heard it. His vocabulary knew no limits but those of 
the language itself. His gestures were extravagant, 
but usually justified by his wonderful rhetoric, and so 
used that they seemed to be the natural bodily expres- 
sion of his mind.’’ Excepting Erskine we should ac- 
cept Mr. Boutwell’s concluding estimate of Choate, 
which is as follows: ‘ For all the varied exigencies of 
professional life he was the best equipped advocate 
who ever stood in a judicial forum and spoke the 
English language.”’ 
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CURRENT TOPICS. 
VERY lively controversy has sprung up between 
Prof. Elwell and Prof. Spitzka on the subject 
of moral insanity, growing out of an article pub- 
lished by the former in the North American Review. 
Prof. Spitzka is the only medical witness produced 
by the defense on the Guiteau trial who was willing 
to swear that he believed the prisoner morally 
irresponsible by reason of insanity, and he illus- 
trates his own sanity by characterizing the other 
thirteen eminent experts, who testified to the con- 
trary opinion, as ‘‘ liarsand ignorami” (sic). Prof. 
Elwell’s rejoinder, reprinted from the St. Louis 
Alienist and Neurologist, is before us, and the writer 
sums up Prof. Spitzka, after our own heart, as 
follows: ‘‘ He is a weak echo of a class of modern 
crazy German pagans, who are trying, with what 
help they can get in America, from such ‘ scientific 
alienists’ as he, to break down all the safeguards of 
our Christian civilization, by destroying if possible 
all grounds for human responsibility — putting forth 
the cold vagaries of agnosticism and_ nihilistic 
utilitarianism — accepting nothing beyond the reach 
of uncertain human experiment and his own fallible 
reason — reconciling the irreconcilable factors of 
life and human, existence; while all that he really 
does is to start at every turn he makes, or step he 
takes, mysteries that are, have been, and always will 
be, fathomless. He solves at once phenomena, which 
in the present state of science, are absolutely beyond 
the realm of legitimate inquiry. He sees no difficulty 
whatever in understanding the chemico-molecular 
action of the brain. He penetrates boldly into the 
sacred dark chamber where thought is born (throws 
up the curtain), handles it, hands it over to the 
nurse, and is then on the lookout for more ‘advanced 
thought.’ Had Dr. Spitzka been present when God 
said ‘Let us make man,’ he would have responded 
to the ‘us;’ and while he would hardly have 
undertaken the main work of creation, he would 
have made valualbe suggestions. Conscience and 
consciousness he would have left out in man, as 
troublesome factors in his system and plan of the 
universe. With him brain and mind are coéxistent 
and coéval — the death of the material terminates 
the mental. Depravity and crime are synonymous 
with disease and circumstance. These are some 
of the theories dangerous to society, started or 
revived mainly in Germany,” etc. Now we will 
venture to say (for the twentieth time, perhaps), 
that when a man is sane enough to know what he is 
doing, and so deliberately kills another without 
provocation, and is sane enough to know that it is 
wrong for him to do so; and is only insane to the 
extent that he thinks he cannot help doing so, the 
best thing to do with that man is to hang him. 


Vor. 28 — No. 21. 





To those who take an interest in the subject of 
‘‘Law and Lawyers in Literature,” the following 
from the Journal of Jurisprudence and Scottish Law 
Magazine, for November, will repay the reading: 
‘‘Many, if not most, novelists are, as regards law, 
zealous casuists. In all likelihood they glide into 
such a course unconsciously, without knowing or 
feeling that law is at allharsh in its comprehensive- 
ness. But they have constituted themselves the 
advocates of this school of casuistry, and their eager 
pleading on its behalf is a shape in which legal 
incidents often present themselves to our view in 
works of fiction. In illustration of this the works 
of Dickens are perhaps the most prolific, abounding 
as they do in Charles Darnays and Oliver Twists, 
and including State trials for treason, summary pro- 
cedure before magistrates, and many ranks of trial 
between these two extremes. Selecting hypothetical 
cases of hardship to individuals, they provide them- 
selves with powerful situations. They harp on the 
same string — possible miscarriage of justice. They 
would have the rigidity of rules soften to meet 
fantastically conceived contingencies. They would 
not have law so sweeping and unbending; justice 
must be a machine of marvellous delicacy, adaptable 
to every abnormal case, where presumptions go for 
nothing, appearances for less, and where rational 
inferences are utterly at fault. This is the casuistry 
which Dickens preaches, and no one can preach it 
more eloquently than he. Having enlisted our 
interest in the negative milksop whom he chooses 
fora hero, he involves him in a nctwork of worse 
than suspicious circumstances, the result of a con- 
spiracy of mischances such as, humanly speaking, 
could not occur. He gets him into court, and 
then he omits to apply imaginary justice to an 
imaginary case. For a combination of circumstances 
so far outside the region of human probabilities 
and presumptions, the novelist ought in fairness to 
create a court exceeding to a corresponding extent 
the skill and penetration of humanity. But to 
heighten the effect he must preach this casuistry. 
Justice is represented asa machine of too gross 
parts to deal with material of such exquisite fineness 
as the hero's case.” 


And the London Law Journal says: ‘‘ Nineteenth 
century realism has been communicated even to 
noveis. Dickens could afford the blunder of making 
the junior counsel ‘ open the case’ for the sake of 
the play on words which he founded upon it, but 
leser novelists must work in a dryer light. Mr. 
Anthony Trollope tells us, in his autobiography, 
that he was indebted to his friend Mr. Charles 
Merewether for the legal opinion as to heirlooms, 
precisely as it is given in ‘The Eustace Diamonds,’ 
‘and he was told,’ adds Mr. Trollope, ‘that it has 
become the ruling authority on the subject.’ Mr. 
Trollope may have believed this, but so far as we 
remember the style and manner of the opinion, Mr. 
Merewether was poking fun at his brother opinion- 
writers.” 
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Mr. Justice Harlan has filed his dissenting opinion 
in the Civil Rights case. Speaking of the Thirteenth 
Amendment he says: ‘‘Congress therefore under 
its express power to enforce that amendment by 
appropriate legislation, may enact laws to protect 
that people against deprivation, on account of their 
race, of any civil rights enjoyed by other freemen 
in the same State. Congress has not entered the 
domain of State control and supervision. _ It does 
not assume to prescribe general conditions or limita- 
tions under which inns, public conveyanees, and 
places of amusement shall be conducted. It simply 
declares, in effect, that since the nation has estab- 
lished universal freedom in this country for all time, 
there shall be no discrimination based merely upon 
race or color, In respect to legal rights in accom- 
modations, advantages of public conveyances, inns 
and places of amusements, I am of the opinion that 
such discrimination is a badge of servitude, the 
imposition of which Congress may prevent under its 
power, through appropriate legislation.” And of 
the Fourteenth Amendment he says: ‘It has been 
the established doctrine of this court, during all its 
history, that Congress, in the absence of a-positive 
delegation of power to the State legislature, may by 
legislation enforce and protect any right derived or 
created by the Constitution. If the grant to the 
colored citizens of the United States of citizenship 
in their respective States imports exception from 
race discrimination in their States, in respect to the 
civil rights belonging to citizenship, then to hold 
that the amendment remits that right to the States 
for their protection primarily, and stays the hand of 
the Nation until itis assailed by State laws or State 
proceeding, is to adjudge that the amendment, so 
far from enlarging the powers of Congress, as we 
have heretofore said it did, not only curtails them, 
but reverses the policy which the general govern- 
ment has pursued from its very organization. Such 
an interpretatéon of the amendment is the denial to 
Congress of the power by appropriate legislation to 
enforce one of its provisions, and such an interpreta- 
tion might not be accepted, if it be possible ‘to avoid 
it. Its acceptance would lead to this anomalous 
result: That whereas prior to the amendments, 
Congress, with the sanction of this court, passed 
most stringent laws operating directly and primarily 
upon the States and their officers and agents, as well 
as upon individuals, in vindication of slavery and 
the right of the master, it may not, by legislation of 
like primary and direct character, regard, protect 
and secure the freedom established and the most 
essential right of citizenship granted by constitu- 
tional amendments. With all respect for the opinion 
of others, I insist that the National Legislature may, 
without transcending the limits of the Constitution, 
do for human citizenship, what it did with the 
sanction of the court for the protection of slavery 
and the rights of the masters of fugitive slaves.” 
This reasoning by no means convinces. The legisla- 
tion concerning fugitive slaves, of very doubtful 
constitutionality at best, was always based on the 
particular clause of the Constitution respecting the 





rendition of fugitives from whom service was due, 
We do not see that the denial to colored people of 
accommodations in public carriages and at inns and 
theatres is a badge of servitude, any more than is the 
exclusion of Jews from the Grand Union Hotel at 
Saratoga. And it seems to us that the majority of 
the court are right in holding that these constitu- 
tional amendments are aimed at State discrimination 
rather than at individual action. 


On the re-convening of our Court of Appeals, on 
Tuesday morning last, an interesting ceremony took 
place in the presentation to the court of a fine 
portrait of the late Mr. Justice Nelson. The'portrait 
is the gift of the following named lawyers of the 
city of New York: Charles O’Conor, David Dudley 
Field, William M. Evarts, William H. Arnoux, John 
F. Dillon, Luther R. Marsh, Wm. Allen Butler, Bangs 
& Stetson, Shipman, Barlow, Larocque & Choate, 
A. J. Vanderpoel, Blatchford, Seward, Griswold 
& Da Costa, B. F. Dunning, Man & Parsons, Coudert 
Brothers, Alexander & Green, Lord, Day & Lord, 
Joshua M. Van Cott, William A. Beach, Shearman 
& Sterling, MacFarland, Reynolds & Lowry, Theo- 
dore W. Dwight, George W. Parsons, Martin & 
Smith, John E. Burrill, Peabody, Baker & Peabody, 
Stickney & Shepard, Edward Patterson. On behalf 
of the donors ex-Judge Arnoux accompanied the 
presentation by a few remarks, and Chief Judge 
Ruger, on behalf of the court, responded. The re- 
marks may be found in full in another column. 


——__--»>- 


NOTES OF CASES. 

N Jones v. Fuller, Supreme Court of South 
I Carolina, 1883, an action for breach of promise 
of marriage, witnesses for the plaintiff, her neigh- 
bors and the intimate fricnds of her family, were 
permitted to testify as to what, in their opinion, 
was the amount of damage she had sustained by 
reason of the breach. Held, that such evidence was 
admissible. The court said: ‘‘While much has 
been written by elementary writers and in the 
opinions of the courts as to the admissibility of the 
opinions of witnesses as evidence, we are not aware 
of any case in which the precise question raised by 
this appeal has been determined. We must there- 
fore resort to the general principles of evidence, and 
from them deduce the rule applicable in this 
particular case. There can be no doubt, that asa 
general rule, a witness is not at liberty to express an 
opinion, but must confine himself to the statements 
of facts; but there is as little doubt that this rule 
is subject to many exceptions.” Citing Common- 
wealth v. Sturtivant, 117 Mass. 122; State v. Pike, 
49 N. H. 899; Hardy v. Merrill, 56 id. 227; 1 Whart. 
Ev., §§ 450, 511; Seibles v. Blackwell, 1 McM. 56. 
‘¢From these authorities we deduce the following 
conclusion: 1. That the exception to the general 
rule that the opinions of witnesses are not competent 
evidence is not confined to the case of expert testi- 
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mony. 2 That while it is necessary that the 
witness shou!d first state the facts upon which he 
bases his opinion, when the facts are such as are 
capable of being reproduced in language, it is not 
necessary to do so when the facts are not capable of 
reproduction in such a way as to bring before the 
minds of the jury the condition of things upon 
which the witness bases his opinion. 3. That such 
evidence is competent from the necessity of the case. 
Now to apply these principles to the case under 
consideration: The only question for the jury was 
asto the amount of damages sustained by the plaintiff, 
and this opinion was to be determined by the evi- 
dence adduced. The witnesses whose testimony 
was objected to were not strangers who were called 
upon to express an abstract opinion as to the amount 
of damages which a lady would sustain by the 
breach of promise of marriage, but they were inti- 
mate acquaintances, who knew well the social 
position of the plaintiff, her temperament and dis- 
position, and all her surroundings, and from the 
knowledge thus acquired they formed their estimate 
of the damages which she had sustained. It is 
difficult to conceive how it would have been possible 
for these witnesses to state all the various facts, or 
reproduce in language the condition of things upon 
which they based their estimate, so as to make the 
same palpable to the minds of the jury. How could 
they express in language the degree of sensibility of 
the lady, or the numerous other impalpable things 
which went to make up their estimate of the amount 
of damages which she had sustained? We think it 
was just one of those cases, where in the language 
of that eminent author, Wharton, the facts can best 
be expressed by the damage they cause. In our 
judgment therefore there was no error in admitting 
the testimony of these witnesses; especially when, 
as in this case, the jury were carefully instructed 
that they were not bound to adopt the estimates 
made by the witnesses, but they were to be considered 
along with allthe other testimony in the case, from 
which the jury were to make their own estimates as 
to the amount of damages.” We have no doubt 
that the ruling is wrong. See Lawson Expert Ev. 
431. 


Physicians in Kansas must be careful how they 
prescribe beer, and how they take their own pre- 


scriptions. State v. Curtis, 29 Kans. 384, was a 
conviction under the statute for prescribing intoxi- 
cating liquors, to wit: two bottles of beer, in a 
case where there was no actual sickness and no 
necessity for such liquors, The courtsaid: ‘It is 
testified that the witness Blau, for whom the pre- 
scription was made, went to the defendant and 
claimed that he was sick. The defendant madé an 
examination, and prescribed the beer. The defend- 
ant testified that he acted in good faith, believed 
that the beer wasthe proper remedy, and so believ- 
ing, prescr.bed it. Now it seems to us that upon 
the testimeny the only real question was the good 
faith of the defendant; and in respect to this it ap- 
pears that the witness Blau had been in the habit of 





drinking beer in moderate quantities for several 
years; that he had had none for many days, and 
that he went to the defendant and told him that he 
wanted him to prescribe two bottles of beer, and the 
defendant gave him the prescription. He told the 
defendant wherein he was feeling badly; that he 
thought he needed beer, and the defendant agreed 
to it. After getting the beer he took the bottle 
back to the office of the defendant, and was invited 
by him to go and eat some oysters. He accepted 
the invitation, and the two- went to a bakery near 
by and got some oysters, taking with them two 
bottles of beer, of which each drank one. Whether 
these bottles were the two which he obtained on this 
prescription, or two furnished by the defendant, 
may not be certain; for it appears that two or three 
hours before getting this beer he had taken a pre- 
scription from defendant to the same place and ob- 
tained for him four bottles of beer, and it may be 
that the beer which was drunk was a part of the 
beer then obtained. It also appears that the defend- 
ant and the witness after eating the oysters and 
drinking the beer, attended a party, remained there 
awhile, and then returned to the office of the defend- 
ant and stayed there until ten or eleven o’clock, and 
then the witness went home. It does not appear that 
the witness was confined to his house at any time, or 
disabled from attending to his ordinary business. 
Upon this testimony, as we have said, we think the - 
only substantial question for the jury was whether 
the defendant was acting in good faith, and made 
the prescription in the honest belief that the witness 
was sick and needed the remedy prescribed, or was 
seeking simply to enable a habitual drinker to con- 
tinue his regular potations. We do not think that 
it can be held that upon this testimony the jury 
were bound to acquit.” 


In Piqguegno v. Chicago & G.T. R. Co., Michigan 
Supreme Court, October 31, 1883, 17 N. W. Rep. 
232, it was held that a railroad company is not 
bound to keep the ground near its track free from 
ice and snow, and the danger incident to such a 
condition of the ground is one of the ordinary risks 
of a brakeman’s employment; and that being called 
to supper in haste was not an order to jump from 
the train, and cannot be held to be an improper 
command. The court observed: ‘‘If it is negli- 
gence in the defendant to fail to provide against 
the possibility of such an accident at one point on 
its line, it is negligence to fail in the like provision 
at any other point, though the degree of negligence 
will doubtless vary with the proximity to the station 
where the occasions for leaving the train will be 
most numerous. It seems to result that the defend- 
ant, at its peril, must keep the ground near its track 
free from snow and ice for its entire length. It is 
also to be observed that these substances. are not the 
only ones that might cause a similar accident. A 
stick, a stone, a piece of baggage or freight lying 
near the track might in like manner cause a brake- 
man to stumble and fall, and the company, at its 
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peril, must provide against the likelihood of such a 
casualty. So stringent a rule has never been ap- 
plied to railroad companies, nor could it be without 
making them insurers against a species of accident 
which could seldom occur without carelessness on 
the part of the person injured. It was said on the 
argument that the plaintiff was ‘commanded’ to 
jump from the car, and that this, under the ¢ircum- 
stances, was an improper command, and was the 
cause of the injury. The suggestion has no force. 
The plaintiff was called to his supper under circum- 
stances implying haste; but there was no command 
to jump from the train, and the plaintiff determined 
for himself his action in that regard. If a farmer 
were to call to his hired man to drive mischievous 
cattle away, and in hastening to do so the man 
should stumble upon an obstruction and injure him- 
self, it might with the same reason be said that the 
‘command ’ caused the injury, as to say so in this 
instance. There was nothing in the call to supper 
that was either negligent or improper, or from which 
the conductor had any reason to anticipate injurious 
consequences. It was not necessary theréfore to 
consider what would have been the rule had the 
plaintiff been acting in obedience to an improper 


command.” 
iE nat "SER 


ASSIGNMENT OF POLICY ON LIFE OF 
ASSIGNOR. 


HE question whether one who has insyred his 
own life may make a valid assignment of the 
policy to another who has no interest in his life, as 
relative or creditor, is a vexed one. 
The courts of New York, Vermont, and Rhode 


Island hold the affirmative, those of Indiana, 
Pennsylvania, Kentucky, Massachusetts, Kansas, 
and the United States Supreme Court hoid the 
negative. 

The court said in St. John v. American Mutual 
Life Insurance Co., 18 N. Y. 31: ‘Iam not aware 
of any principle of law that distinguishes contracts 
of insurance upon lives from other ordinary con- 
tracts, or that takes them out of the operation of 
the same legal rules which are applied to and govern 
such contracts. Policies of.insurance are choses in 
action; they are governed by the same principles 
applicable to other agreements involving pecuniary 
obligations. * * * I do not agree with the 
counsel of the defendant that the assignee must 
have an insurable interest in the life of the assured 
in order to entitle him to recover the amount of 
insurance. If the policies were valid (in their 
inception, the assignment of them to the plaintiff 
did not change the liability of the company.” 
Citing Ashley v. Ashley, 3 Sim. 149. This was 
followed in Valton v. National Fund Life Ass. Co., 
20 N. Y. 82. 

So in Clark v. Allen, 11 R. I. 439; 8. C., 23 Am. 
Rep. 496, it is said: ‘‘A life policy is a chose in 
action, a species of property which the holder may 
have perfectly good and innocent reasons for wish- 
ing to dispose of. He should be allowed to do so 





unless the law clearly forbids it. * * * We 
should have strong reasons before we hold that a 
man shall not dispose of his own.” As to the point 
of the wager, it is said: ‘‘But the wager was made 
when the policy was effected, and has the sanction 
of the law. The assignment simply transfers the 
policy, as any other legal chose in action may be 
transferred, from the holder to a bona fide purchaser. 
It is true there is an element of chance and uncer- 
tainty in the transaction; but so there is where « 
man takes a transfer of an annuity, or buys a life 
estate, or an estate in remainder after a life estate. 
There is in all these cases a speculation upon the 
chances of human life. But the transaction has 
never been held to be void upon that account. 

In Fairchild vy. North-Eastern Mutual Life Associa- 
tion, 51 Vt. 613, the court briefly follow the New 
York and Rhode Island cases, and disapprove the 
Indiana and Kansas cases, 

On the other hand, in Franklin Fire Ins. Co. v. 
Hazzard, 14 Ind. 116; 8. C., 13 Am. Rep. 313, the 
court say: ‘‘Now if aman may not take a policy 
directly from the insurance company, upon the life 
of another in whose life he has no insurable interest, 
upon what principle can he purchase such policy 
from another? If he purchase a policy as a mere 
speculation, on the life of another in whose life he 
has no insurable interest, the door is open to the 
same ‘demoralizing system of gaming,’ and the 
same temptation is held out to the purchaser of the 
policy to bring about the event insured against, 
equally as if the policy had been issued directly to 
him by the underwriters.” Disapproving the New 
York cases, and citing Stevens v. Warren, 101 Mass. 
564. Followed in Franklin Life Ins. Co. v. Sefion, 
53 Ind. 380. 

In Stevens v. Warren, 101 Mass. 564, it is said: 
‘The rule against gambling policies would be 
completely evaded, if thecovrt were to give such 
transfers the effect of equitable assignments,” etc. 

In Life Ins, Co. v. Sturges, 18 Kans. 93; 8. C., 26 
Am. Rep. 761, the same doctrine was held. The 
court said: ‘‘Now can such a state of things be 
tolerated by the laws of any civilized country? 
vada. Of all wagering contracts, those concern- 
ing «he lives of human beings should receive the 
strongest, the most emphatic, and the most per- 
sistent condemnation. * * * If said assign- 
ment from Haynes to Sturges were to be upheld, as 
valid under the law, it would be virtually saying 
that the law authorizes mere wagering speculations, 
mere mercenary traffic, concerning human life, and 
it would be opening the door wide, and inviting to 
enter the most shocking of all human crimes. 
* * * Such a thing would be most clearly against 
the most obvious rules of public policy, and there- 
fore not to be tolerated by law.” Citing the Illinois 
and Indiana, and disapproving the New York and 
Rhode Island cases. 

In Warnock v. Davis, 104 U. 8. 775, the court 
said: ‘* The assignment of a policy to a party, not 
having an insurable interest, is as objectionable as 
the taking out of a policy in his name, Nor is its 
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character changed because it is fora portion merely 
of the insurance money. To the extent in which 
the assignee stipulates for the proceeds of the policy, 
beyond the sums advanced by him, he stands in the 
position of one holding a wager policy. The law 
might be readily evaded, if the policy, or an interest 
init, could in consideration of paying the premiums 
and assessments upon it, and the promise to pay, 
upon the death of the assured, a portion of its pro- 
ceeds to his representatives, be transferred so as to 
entitle the assignee to retain the whole insurance 
money. * * * But if there be any sound reason 
for holding a policy invalid, when taken out by a 
party who has no interest in the life of the assured, 
it 1s difficult to see why that reason is not as cogent 
and operative against a party taking an assignment 
of a policy upon the life of a person in which he had 
no interest. The same ground which invalidates 
the one should invalidate the other—so far, at 
least, as to restrict the right of the assignee to the 
sums actually advanced by him. In the conflict of 
decisions on this subject we are free to follow those 
which seem more fully in accord with the general 
policy of the law against speculative contracts, upon 
human life.” Approving the Indiana and Massachu- 
setts, and disapproving the New York cases, 

This was followed in Bayse v. Adams, Kentucky 
Court of Appeals, June, 1883, where it was said: 
‘* We are unable to see why the rule recognized by 
all the authorities as applicable to, and which ren- 
ders invalid, because against public policy, policies 
of life insurance taken for the benefit of a party 
having no insurable interest in the life of the person 
in whose pame it is insured, should not be also 
applied to an assignment of a policy where the 
assignee has no such insurable interest. * * * 
It is not a sufficient answer to say that the policy 
was valid when issued. For if a person ‘ may pur- 
chase a policy on the life of another, in whose life 
he has no interest, as a mere speculation, the door 
is open to the same practice of gambling and the 
same temptation is held out to the purchaser of the 
policy to bring about the event insured against, as 
if the policy had been issued directly. It is in fact 
an attempt to do indirectly what the law will not 
permit to be done directly.’ ” 

The same doctrine is held in the most recent case, 
Gilbert v. Moose’s Administrators, Pennsylvania Su- 
preme Court, May, 1883. Moose insured his life 
for the benefit of Jacobs, who had no interest in 
his life. Jacobs assigned the policy during Moose’s 
life to Gilbert, who on Moose’s death collected the 
money from the company. Held, that Moose’s ad- 
ministrator might recover it from Gilbert. The 
court said: ‘‘The sole inquiry then is, to whom do 
the proceeds belong? Was the court right in hold- 
ing that they could not go to Jacobs, the beneficiary 
named in the certificate, or to the defendant, his 
assignee, because of their want of interest in the 
assured life? If so, judgment was properly entered 
for the plaintiffs, for in that case the beneficial 
interest in the risk remained in Jacob Moose and 








the representatives of his estate. We do not over- 
look the fact that the status of Jacobs is the point 
of this case, for if he was the proper and lawful 
beneficiary, then even were Gilbert without right, 
the plaintiffs could not recover, for the proceeds of 
the policy would belong to Jacobs, and on the other 
hand, if his claim was not good, he had nothing to 
assign to the defendant. But as a beneficiary merely, 
having no interestin the life, it seems tous very 
clear that he could lawfully have no interest in the 
policy. For if we admit the contrary, if we admit 
that one man may insure his life for the benefit of 
another, who is neither a relative nor a creditor, our 
whole doctrine concerning wagering policies goes by 
the board. The very foundation of that doctrine is 
that no one shall have a beneficial interest of any 
kind in a life policy who is not presumed to be 
interested in the preservation of the life insured. 
But in the case supposed the presumption is in- 
verted; the beneficiary is directly interested in the 
death of the assured. Moreover, if such a transaction 
were permitted, the wager could always be con- 
cealed under the mere form of the policy. * * * 
No semblance of authority from either Pennsylvania 
or Federal courts has been adduced in support of 
the position assumed for the plaintiff in error, 
except a dictum of Judge Sharswood, then President 
of the District Court of Philadelphia, in the case of 
Insurance Co. v. Robertshaw, 2 Cas. 189. Not. 
only is the case itself very far from being in point, 
but even the language cited was intended to have 
no application to a case like that in controversy. The 
position assumed by the learned judge is, that 
where a policy is bona jide and founded upon an 
insurable interest, the assignment ora gift of it toa 
friend or other person is no fraud upon the insur- 
ance company by which it was issued. This however 
is a position not controverted in the suit now under 
consideration. Therefore admitting this dictum to 
be authority in a case proper for its application, it 
is certainly not so in the case at hand.” The court 
then review the Rhode Island and Federal cases, 
not citing any others, and conclude: ‘‘ These 
authorities, in connection with our own, remove all 
hesitation concerning the rectitude of the judgment 
of the court below. If however the question were 
one of first impression, and to be settled on the 
ground of public morality and judicial policy, we 
could hardly fail to reach the same conclusion. So 
fraught with dishonesty and disaster, and so 
dangerous even to human life has this life insurance 
gambling become, that its toleration in a court of 
justice ought not for one moment to be thought of.” 
There is however a line of cases, even in Massa- 
chusetts and Indiana, holding that one may insure 
his life and in the policy direct the proceeds to be 
paid to another having no interest in his life, and 
that the beneficiary under such a policy will take. 
For example, in Lemon v. Phenix Mutual Life Ins. 
Co., 88 Conn. 294, the court said: ‘Surely Mr, 
Peterson had an insurable interest in his own life, 
and he obtained the insurance on it; and we know 
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of no law to prevent him from making the policy 
payable in case of his death to the person to whom 
he was affianced; and if such policy is delivered as 
a gift to the party to whom payable, we know no 
law to prevent such gift from being effectual. In 
Rawls v. American Life Ins. Co., 27 N. Y. 282, Judge 
Wright says: ‘If the contract is with the party 
whose life is insured, he may have the loss payable 
to his own representatives, or his assignee or 
appointee.’ To the same effect, Campbell v. New 
England Mut. Life Ins. Co., 98 Mass, 381; Guardian 
Mutual Life Ins. Co. v. Hogan, 80 Ill. 35; Providence 
Life Ins. and Investment Co. v. Baum, 29 Ind. 236; 
Langdon v. Union Mutual Life Ins. Co., 14 Fed. 
Rep. 272. This latter doctrine is denied in the 
Pennsylvania case, and that case has at least the 
merit of consistency. It is difficult to see the dis- 
tinction between appointment and assignment. If 
it is impolitic and dangerous to allow a man ‘who 
has insured his own life to assign the policy to 
another who has no interest in his life, it must be 
equally impolitic and dangergus to allow the insured 
to effect the same purpose by appointing the same 
person beneficiary in the policy. There is the same 
want of interest and the same inducement to make 
the policy available by killing the insured. 

The weight of authority is unquestionably in the 
negative of the question, but we think the better 
reason is with the affirmative. 

ee ee 
CONSTITUTIONALITY OF THE CIVIL RIGHTS 
LAW. 


SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERY, 1883. 


Unitep STaTes v. STANLEY. 

1. The first and second sections of the Civil Rights Act, 
passed March 1, 1875, are unconstitutional enactments as 
applied to the several States, not being authorized either 
by the Thirteenth or FourteenthAmendments of the Con- 
stitution. 

2. The Fourteenth Amendment is prohibitory upon the States 
only, and the legislation authorized to be adopted by Con- 
gress for enforcing it is not direct legislation on the mat- 
ters respecting which the States are prohibited from mak- 
ing or enforcing certain laws, or doing certain acts, but is 
corrective legislation, such as may be necessary or proper 
for counteracting and redressing the effect of such laws 
or acts. 

3. The Thirteenth Amendment relates only to slavery and in- 
voluntary servitude (which it abolishes); and although by 
its reflex action it establishes universal freedom ‘in the 
United States, and Congress may probably pass laws 
directly enforcing its provisions; yet such legislative 
power extends only to the subject of slavery and its inci- 
dents; andthe denial of equal accommodations in inns, 
public conveyances and places of public amusement 
(which is forbidden by the sections in question), imposes 
no badge of slavery or involuntary servitude upon the 
party, but at most, infringes rights which are protected 
from State aggression by the Fourteenth Amendment. 

. Whether the accommodations and privileges sought to be 
protected by the first and second sections of the Civil 
Rights Act are or are not rights constitutionally demand- 
able; and if they are, in what form they are to be pro- 
tected, is not now decided. . 

. Nor is it decided whether the law as it stands is operative 
in the Territories and District of Columbia; the decision 
only relating to its validity as applied to the States. 

6. Nor is it decided whether Congress, under the commercial 
power, may or may not pass a law securing to all persons 
equal accommodations on lines of public conveyance be- 
tween two or more States. " 





ROSECUTIONS for violations of the Civil Rights 
Act. Fivecases were heard involving different 

Three had come up on certificates of division 
The opinion states the 


acts. 
and two on writs of error. 
facts. 

BRADLEY, J. These cases are all founded on the 
first and second sections of the act of Congress, known 
as the Civil Rights Act, passed March 1, 1875, entitled 
‘An act to protect all citizens in their civil and legal 
rights.’ (18 Stat. 335.) Two of the cases, those 
against Stanley and Nichols, are indictments for de- 
nying to persons of color the accommodations and 
privileges of an inn or hotel; twoof them, those 
against Ryan and Singleton, are one an information, 
the other an indictment, for denying to individuals 
the privileges and accommodations of a theatre, the 
information against Ryan being for refusing a colored 
person aseatin the dress circle of Maguire’s theatre 
in San Francisco; and the indictment against Single- 
ton being for denying to another person, whose color 
is not stated, the full enjoyment of the accommoda- 
tions of the theatre known as the Grand Opera House 
in New York, “said denial not being made for any 
reasons by law applicable to citizens of every race and 
color, and regardless of any previous condition of ser- 
vitude.’’ The case of Robinson and wife against the 
Memphis & Charleston Railroad Company was an 
action brought in the Circuit Court of the United 
States for the Western District of Tennessee, to re- 
cover the penalty of five hundred dolJars given by the 
second section of the act; and the gravamen was the 
refusal by the conductor of the railroad company to 
allow the wife to ride in the ladies’ car, for the rea- 
son, as stated in one of the counts, that she was a per- 
son of African descent. The jury rendered a verdict 
for the defendants in this case upon the merits under 
a charge of the court to which a bill of exceptions was 
taken by the plaintiffs. The case was tried on the 
assumption by both parties of the validity of the act 
of Congress; and the principal point made by the ex- 
ceptions was that the judge allowed evid&ance to go to 
the jury tending to show that the conductor had 
reason to suspect that the plaintiff, the wife, was an 
improper person, because she was in company witha 
young man whom he supposed to bea white man, and 
on that account inferred that there was some im- 
proper connection between them; and the judge 
charged the jury, in substance, that if this was the 
conductor's bona fide reason for excluding the woman 
from the car, they might take it into consideration on 
the question of the liability of the company. The 
case is brought here by writ of error at the suit of the 
plaintiffs. The cases of Stanley, Nichols and Single- 
ton, come up on certificates of division of opinion be- 
tween the judges below as to the constitutionality of 
the first and second sections of the act referred to; 
and the case of Ryan, ona writ of error to the judg- 
ment of the Circuit Court for the District of Califor- 
nia sustaining a demurrer to the information. 

It is obvious that the primary and important ques- 
tion in all the cases is the constitutionality of the law; 
for if the law is unconstitutional none of the prosecu- 
tions can stand. 

The sections of the law referred to provide as fol- 
lows: 

“SECTION 1. That all persons within the jurisdic- 
tion of the United States shall be entitled to the full 
and equal enjoyment of the accommodations, advan- 
tages, facilities, and privileges of inns, public convey- 
ances on land or water, theatres, and other places of 
public amusement; subject only to the conditions and 
limitations established by law, and applicable alike to 
citizens of every race and color, regardless of any pre- 
vious condition of servitude. 

Sec. 2. That any person who shall violate the fore- 
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going section by denying to any citizen, except for 
reasons by law applicable to citizens of every race and 
color, and regardless of any previous condition of 
servitude, the full eujoymeut of any of the accommo- 
dations, advantages, facilities, or privileges in said 
section enumerated, or by aiding or inciting such 
denial, shall for every such offense forfeit and pay the 
sum of five hundred dollars to the person aggrieved 
thereby, to be recovered in an action of debt, with full 
costs; and shall also, for every such offense, be deemed 
guilty of a misdemeanor, and upon conviction thereof, 
shall be fined not less than five hundred nor more than 
one thousand dollars, or shall be imprisoned not less 
than thirty days nor more than one year. Provided, 
that all persons may elect tosue for the penalty afore- 
said, or to proceed under their rights at common law 
aud by State statutes; and having so elected to pro- 
ceed in the one mode or the other, their right to pro- 
ceed in the other jurisdiction shall be barred. But 
this provision shall not apply to criminal proceedings, 
either under this act or the criminal law ofany State. 
And provided further, that a judgment for the pen- 
alty in favor of the party aggrieved, or a judgment 
upon an indictment, shall be a bar to either prosecu- 
tion respectively.” 

Are these sections constitutional? The first section, 
which is the principal one, cannot be fairly under- 
stood without attending to the last clause, which 
qualifies the preceding part. The essence of the law 
is, not to declare broadly that all persons shall be en- 
titled to the full and equal enjoyment of the accom- 
modations, advantages, facilities, and privileges of 
inns, public conveyances, and theatres; but that such 
enjoyment shall not be subject to any conditions ap- 
plicable only to citizens of a particular race or color, 
or who had been in a previous condition of servitude. 
In other words, it is the purpose of the law to declare, 
that in the enjoyment of the accommodations and 
privileges of inns, public conveyances, theatres, and 
other places of public amusement, no distinction shall 
be made between citizens of different race or color, or 
between those who have, and those who have not 
been slaves. Its effect is to declare, that in all inns, 
public conveyances, and places of amusement col- 
ored citizens, whether formerly slaves or not, and 
citizens of other races, shall have the same accommo- 
dations and privileges in all inns, public conveyances,, 
and places of amusement as are enjoyed by white citi- 
zeus; and vice versa. The second section makes ita 
penal offense in any person to deny to any citizen of 
any race or color, regardless of previous servitude, any 
of the accommodations or privileges mentioned in the 
first section. 

Has Congress constitutional power to make such a 
law? Of course, no one will contend that the power 
to pass it was contained in the Constitution before the 
adoption of the last three amendments. The power 
is sought, first, in theFourteenth Amendment, and the 
views and arguments of distinguished senators, ad- 
vanced whilst the law was ander consideration, claim- 
ing authority to pass it by virtue of that amendment, 
are the principal arguments adduced in favor of the 
power. We have carefully considered those argu. 
ments, as was due to the eminent ability of those who 
put them forward, and have felt, in all its force, the 
weight of authority which always investsa law that 
Congress deems itself competent to pass. But the re. 
sponsibility of an independent judgment is now 


thrown upon this court; and we are bound to exercise 


it according to the best lights we have. 

The first section of the Fourteenth Amendment 
(which is the one relied on), after declaring who shall 
be citizens of the United States, and of the several 
States, ie prohibitory in its character, and prohibitory 
upon the States. It declares that ‘‘no State shall 





make or enforce any law which shall abridge the priv- 
ileges or immunities of citizens of the United States; 
nor shall any State deprive any person of life, liberty 
or property without due process of law; nor deny to 
any person within its jurisdiction the equal protection 
of the laws.”’ It is State action of a particular char- 
acter that is prohibited. Individual invasion of in- 
dividual rights is not the subject-matter of the amend- 
ment. It has a deeper and broader scope. It nullifies 
and makes void all State legislation, and State action 
of every kind, which impairs the privileges and immu- 
nities of citizens of the United States, or which in- 
jures them in life, liberty, or property, without due 
process of law, or which denies to any of them the 
equal protection of the laws. It not only does this, 
but in order that the National will, thus declared,may 
not be a mere brutum fulmen, the last section of the 
amendment invests Congress with power to enforce it 
by appropriate legislation. To enforce what? To en- 
force the prohibition. To adopt appropriate legisla- 
tion for correcting the effects of such prohibited 
State lawsand State acts, and thus to render them 
effectually null, void, and innocuous. This is the legis- 
lative power conferred upon Congress, and this is the 
whole of it. It does not invest Congress with power 
to legislate upon subjects which are within the do- 
main of State legislation; but to provide modes of 
relief against State legislation, or State action, of the 
kind referred to. It does not authorize Congress to 
create acode of municipal law for the regulation of 
private rights; but to provide modes of redress against 
the operation of State laws, and the action of State 
officers, executive or judicial, when these are subver- 
sive of the fundamental rights specified in the amend- 
ment. Positive rights and privileges are undoubtedly 
secured by the Fourteenth Amendment; but they are 
secured by way of prohibition against State laws and 
State proceedings affecting those rights and privile- 
ges, and by power given to Congress to legislate for 
the purpose of carrying such prohibition into effect; 
and such legislation must necessarily be predicated 
upon such supposed State laws or State proceedings, 
and be directed to the correction of their operation 
and effect. A quite full discussion of this aspect of 
the amendment may be found in United States v. 
Cruikshank, 92 U.S. 542; Virginia v. Rives, 100 id. 313, 
and Ex parte Virginia, id. 339. 

An apt illustration of this distinction may be found 
in some of the provisions of the original Constitution. 
Take the subject of contracts, forexample. The Con- 
stitution prohibited the States from passing any law 
impairing the obligation of coutracts. This did not 
give to Congress power to provide laws for the general 
enforcement of contracts; nor power to invest the 
courts of the United States with jurisdiction over 
contracts, so as to enable parties to sue upon them in 
those courts. It did however give the power to pro- 
vide remedies by which the impairment of contracts 
by State legislation might be counteracted and cor- 
rected; and this power was exercised. The remedy 
which Congress actually provided was that contained 
in the twenty-fifth section of the judiciary act of 1789, 
giving to the Supreme Court of the United States juris- 
diction by writ of error to review the final decisions of 
State courts whenever they should sustain the validity 
of a State statute or authority alleged to be repugnant 
to the Constitution or laws of the United States. By 
this means, ifa State law was passed impairing the 
obligation of a contract, and the State tribunals sus- 
tained the validity of the law, the mischief could be 
corrected in thiscourt. The legislation of Congress, 
and the proceedings provided for under it, were cor- 
rective in their character. No attempt was made to 
draw into the United States courts the litigation of 
contracts generally ; and no such attempt would have 
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been sustained. We do not say that the remedy pro- 
vided was the only one that might have been provided 
in that case. Probably Congress had power to pass a 
law giving to the courts of the United States direct 
jurisdiction over contracts alleged to be impaired by 
a State law; and under the broad provisions of the 
act of March 3, 1875, giving to the Circuit Courts juris- 
diction of all cases arising under the Constitution and 
laws of the United States, it is possible that such juris- 
diction now exists. But under that, or any other law, 
it must appear as well by allegation, as proof at the 
trial, that the Constitution had been violated by the 
action of the State legislature. Some obnoxious State 
law, passed or that might be passed, is necessary to be 
assumed in order to lay the foundation of any Federal 
remedy in the case; and for the very sufficient reason, 
that the constitutional prohibition is against State 
laws impairing the obligation of contracts. 

And so in the present case, until some State law has 
been passed, or some State action through its officers 
or agents has been taken, adverse to the rights of cit- 
izens sought to be protected by the Fourteenth 
Amendment, no legislation of the United States under 
said amendment, nor any proceeding under such legis- 
lation, can be called into activity; for the prohibitions 
of the amendment are against State laws and .acts 
done under State authority. Of course, legislation 
may, and should be, provided iu advance to meet the 
exigency when it arises; butit should be adapted to 
the mischief and wrong which the amendment was 
intended to provide against; and that is, State laws, 
or State action of some kind, adverse to the rights of 
the citizen secured by the amendment. Such legisla- 
tion cannot properly cover the whole domain of rights 
appertaining to life, liberty and property, defining 
them and providing for their vindication. That 
would be to establish a code of municipal law regula- 
tive of all private rights between man and man in 
society. It would be to make Congress take the place 
of the State legislatures and to supersede them. It is 
absurd to affirm, that because the rights of life, lib- 
erty, and property (which include all civil rights that 
men have), are by the amendment sought to be pro- 
tected against invasion on the part of the State with- 
out due process of law, Congress may therefore pro- 
vide due process of law for their vindication in every 
case; and that because the denial by a State to any 
persons, of the equal protection of the laws, is prohibi- 
ted by the amendment, therefore Congress may estab- 
lish laws for their equal protection. In fine, the legis- 
lation which Congress is authorized to adopt in this 
behalf is not general legistion, upon the rights 
of the citizen but corrective legislation; that is, 
such as may be necessary and proper for coun- 
teracting such laws as the States may adopt or 
enforce, and which by the amendment they are pro- 
hibited from making or enforcing, or such acts and 
proceedings as the States may commit or take, and 
which, by the amendment, they are prohibited from 
committing or taking. It is not necessary for us to 
state, if we could, what legislation would be proper 
for Congress to adopt. It is sufficient for us to ex- 
amine whether the law in question is of that charac- 
ter. 

An inspection of the law shows that it makes no 
reference whatever to any supposed or apprehended 
violation of the Fourteenth Amendment on the part 
of the States. It is not predicated onany such view. 
It proceeds ex directo to declare that certain acts com 
mitted by individuals shall be deemed offenses, and 
shall be prosecuted and punished by proceedings in 
the courts of the United States. It does not profess 
to be corrective of any constitutional wrong commited 
by the States; it does not make its operation to de- 
pend upon apy such wrong committed. It applies 
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equally to cases arising in States which have the just- 
est laws respecting the personal rights of citizens, and 
whose authorities are ever ready to enforce such laws, 
as to those which arise in States that may have vio- 
lated the prohibition of the amendment. In other 
words, it steps into the domain of local jurisprudence, 
and lays down rules for the conduct of individuals in 
society toward each other, and imposes sanctions for 
the enforcement of those rules, without referring in 
any manner to any supposed action of the State or its 
authorities. 

If this legislation is appropriate for enforcing the 
prohibitions of the amendment, it is difficult to see 
where it is to stop. Why may not Congress with 
equal show'of authority enact a code of laws for the 
enforcement and vindication of all rights of life, lib- 
erty, and property? If it is supposable that the States 
may deprive persons of life, liberty, and property 
without due process of law (and the amendment itself 
does suppose this), why should not Congress proceed 
at once to prescribe due process of law for the protec- 
tion of every one of these fundamental rights, in every 
possible case, as well as to prescribe equal privileges in 
inns, public conveyances, and theatres? The truth is 
that the implication of a power to legislate in this 
manner is based upon the assumption that if the States 
are forbidden to legislate or act in a particular way on 
a particular subject, and power is conferred upon Con- 
gress to enforce the prohibition, this gives Congress 
power to legislate generally upon that subject, and 
not merely power to provide modes of redress against 
such State legislation or action. The assumption is 
certainly unsound. It is repugnant to the Tenth 
Amendment of the Constitution, which declares that 
powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, ure 
reserved to the States respectively or tothe people. 

We have not overlooked the fact that the fourth 
section of the act now under consideration has been 
held by this court to be constitutional. That section 
declares “that no citizen, possessing all other qualiii- 
cations which are or may be prescribed by law, shall be 
disqualified for service as grand or petit juror in any 
court of the United States, or of any State, on ac- 
count of race, color, or previous condition of servi- 
tude; and any officer or other person charged with any 
duty in the selection or summoning of jurors who 
shall exclude or fail to summon any citizen for the 
cause aforesaid, shall on conviction thereof, be deemed 
guilty of a misdemeanor, and be fined not more than 
five thousand dollars.” In Ex parte Virginia, 100 U. 
S. 339, it was held that an indictment against a State 
officer under this section for excluding persons of 
color from the jury list is sustainable. But a moment’s 
attention to its terms will show that the section is en 
tirely corrective in its character. Disqualifications 
for service on juries areonly created by the law, and 
the first part of the section is aimed at certain dis- 
qualifying laws, namely, those which make mere race 
or color a disqualification; and the second clause is 
directed against those, who assuming to use the au- 
thority of the State government, carry into effect such 
arule of disqualification. In the Virginia case, the 
State, through its officer, enforced arule of disqualifi- 
cation which the law was intended to abrogate and 
counteract. Whether the statute book of the State 
actually laid down any such rule of disqualification, 
or not, the State, through its officer, enforced such a 
rule; and it is against such State action, through its 
officers and agents, that the last clause of the section 
is directed. This aspect of the law was deemed suffi- 
cient to divest it of any unconstitutional character, 
and makes it differ widely from the first and second 
sections of the same act which we are now consider- 
ing. 
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These sections, in the objectionable features before 
referred to, are different also from the law ordinarily 
called the ‘Civil Rights Bill,’ originally passed April 
9, 1866, and re-enacted with some modifications in sec- 
tions 16, 17, 18, of the Enforcement Act, passed May 
$1, 1870. That law, as re-enacted, after declaring that 
all persons within the jurisdiction of the United 
States shall have the same right in every State and 
territory to make and enforce contracts, to sue, be 
parties, give evidence, and to the fulland equal benefit 
of all laws and proceedings for the security of persons 
and property as is enjoyed by white citizens, and shall 
be subject to like punishment, pains, penalties, taxes, 
licenses and exactions of every kind, and none other, 
any law, statute, ordinance, regulation or custom to 
the contrary notwithstanding, proceeds to enact, that 
any person who, under color of any law, statute, ordi- 
nance, regulation or custom, shall subject, or cause to 
be subjected, any inhabitant of any State or ter- 
ritory to the deprivation of any rights secured 
or protected by the preceding section (above 
quoted), or to different punishment, pains, or 
penalties, on account of such person being an 
alien, or by reason of his color or race, than is pre- 
scribed for the punishment of citizens, shall be deemed 
guilty of a misdemeanor, and subject to fine and im- 
prisonment as specified in the act. This law is clearly 
corrective in its character, intended to counteract and 
furnish redress against State laws and proceedings,and 
customs having the force of law, which sanction the 
wrongful acts specified. Inthe Revised Statutes, it is 
true, a very important clause, to wit, the words “any 
law, statute, ordinance, regulation or custom to the 
contrary notwithstanding,’’ which gave the declara- 
tory section its point and effect, are omitted; but the 
penal part, by which the declaration is enforced, and 
which is really the effective part of the law, retains 
the reference to State laws, by making the penalty ap- 
ply only to those who should subject parties to a de- 
privation of their rights under color of any statute, 
ordinance, custom, etc., ef any State or territory; 
thus preserving the corrective charter of the legisla- 
tion. Rev. Stat., §§ 1977, 1978, 1979, 5510. The civil 
rights bill here referred to is analogous in its charac- 
ter to what a law would have been under the original 
Constitution, declaring that the validity of contracts 
should not be impaired, and that if any person bound 
by acontract should refuse to comply with it under 
color or pretense that it had been rendered void or 
invalid by a State law, he should be liable to an action 
upon it in the courts of the United States, with the 
addition of a penalty for setting upsuch an unjust and 
unconstitutional defense. 

Inthis connection it is proper to state that civil 
rights, such as are guaranteed by the Constitu- 
tion against State aggression, cannot be impaired by 
the wrongful acts of individuals, unsupported by 
State autbority in the shape of laws, customs, or 
judicial or executive proceedings. The wrongful act 
of an individual, unsupported by any such authority, 
is simply a private wrong, or a crime of that indivi- 
dual; an invasion of the rights of the injured party, it 
is true, whether they affect his person, his property, 
or his reputation; but if not sanctioned in some way 
by the State, or not done under State authority, his 
rights remain in full force, and may presumably be 
vindicated by resort to the laws of the State for re. 
dress. An individual cannot deprivea man of his right 
to vote, to hold property, to buy and to sell, to sue in, 
the courts, or to be a witness or a juror; he may, by 
force or fraud, interfere with the enjoyment of the 
right in a particular case; he may commit an assault 
against the person, or commit murder, or use ruffian 
violence at the polls, or slander the good name ofa 
fellow citizen; but unless protected in these wrongful ] 





acts by some shield of State law or State authority, he 
cannot destroy or injure the right; he will only render 
himself amenable to satisfaction or punishment; and 
amenable therefore to the laws of the State where the 
wrongful acts are committed. Hence in all those 
cases where the Constitution seeks to protect the 
rights of the citizen against discriminative and unjust 
laws of the State by prohibiting such laws, it is not 
individual offenses, but abrogation and denial of 
rights, which it denounces, and for which it clothes 
the Congress with power to provide a remedy. This 
abrogation and denial of rights, for which the States 
alone were or could be responsible, was the great 
seminal and fundamental wrong which was intended 
to be remedied. And the remedy to be provided 
must necessarily be predicated upon that wrong. It 
must assume that in the cases provided for, the 
evil or wrong actually committed rests upon some 
State law or State authority for its excuse and per- 
petration. 

Of course, these remarks do-not apply to those cases 
in which Congress is clothed with direct and plenary 
powers of legislation over the whole subject, accom- 
panied with an express or implied denial of such power 
to the States, as inthe regulation of commerce with 
foreign nations, among the several States, and with 
the Indian tribes, the coining of money, the establish- 
ment of post-offices and post-roads, the declaring of 
war, etc. In these cases Congress has power to pass 
laws for regulating the subjects specified in every de- 
tail, and the conduct and transactions of individuals 
in respect thereof. But wherea subject is not sub- 
mitted to the general legislative power of Congress, 
but is only submitted thereto for the purpose of ren- 
dering effective some prohibition against particular - 
State legislation or State action in reference to that 
subject, the power given is limited by its object, and 
any legislation by Congress in the matter must neces- 
sarily be corrective in its character, adapted to coun- 
teract and redress the operation of such prohibited 
State laws or proceedings of State officers. 

If the principles of interpretation which we have 
laid down are correct, as we deem them to be 
(and they are in accord with the principles laid down 
in the cases before referred to, as well as in the recent 
case of United States v. Harris, decided at the last 
term of this court), it is clear that the law in question 
cannot be sustained by any grant of legislative power 
made to Congress by the Fourteenth Amendment. 
That amendment prohibits the States from denying to 
any person the equal protection of the laws, and de- 
clares that Congress shall have power to enforce, by 
appropriate legislation, the provisions of the amend- 
ment. The law in question, without any reference to 
adverse State legislation onthe subject, declares that 
all persons shall be entitled to equal accommodations 
and privileges of inns, public conveyances, and places 
of public amusement, and imposes a penalty upon any 
individual who shall deny to any citizen such equal 
accommodations and privileges. This is not correct- 
ive legislation; it is primary and direct; it takes im- 
mediate and absolute possession of the subject of the 
right of admission to inns, public conveyances, and 
places of amusement. It supersedes and displaces 
State legislation on the same subject, or only allows it 
permissive force. It ignores such legislation, and 
assumes that the matter is one that belongs to the do- 
main of national regulation. Whether it would not 
have been a more effective protection of the rights of 
citizens to have clothed Congress with plenary power 
over the whole subject, is not now the question. What 
we have to decide is, whether such plenary power has 
been conferred upon Congress by the Fourteenth 
Amendment; and in our judgment, it has not. 

We have discussed the question presented by the 








410 


THE ALBANY LAW JOURNAL. 











law on the assumption that a right to enjoy equal ac- 
commodations and privileges in all inns, public con- 
veyances, and places of public amusement, is one of 
the essential rights of the citizen which no State can 
abridge or interfere with. Whether it is such a right 
or not, is a different question, which in the view we 
have taken of the validity of the law on the ground 
already stated, it is not necessary to examine. 

We have also discussed the validity of the lawin 
reference to cases arising in the States only; and not 
in reference to cases arising in the territories 
or the District of Columbia, which are subject 
to the plenary legislation of Congress in every 
branch of municipal regulation. Whether the law 
would bea valid one as applied to the territories 
and the District is not a question for consideration in 
the cases before us; they all being cases arising within 
the limits of States. And whether Congress, in 
the exercise of its power to regulate commerce 
amongst the several States, might or might not pass a 
law regulating rights in public conveyances passing 
from one State to another, is also a question which is 
not now before us, as the sections in question are not 
conceived in any such view. 

But the power of Congress to adopt direct and pri- 
mary, as distinguished from corrective legislation on 
the subject in hand, is sought, in the second place, 
from the Thirteenth Amendment, which abolishes 
slavery. This amendment declares ‘‘that neither 
slavery, nor involuntary servitude, except as a punish- 
ment for crime, whereof the party shall have been 
duly convicted, shall exist within the United States, 
or any place subject to their jurisdiction ; ’’ and it gives 
Congress power to enforce the amendment by appro- 
priate legislation. 

This amendment, as well as the Fourteenth, is un- 
doubtedly self-executing without any ancillary legisla- 
tion, so far as its terms are applicable to any existing 
state of circumstances. By its own unaided force and 
effect it abolished slavery, and established universal 
freedom. Still legislation may be necessary and 
proper to meet all the various cases and circumstances 
to be affected by it, and to prescribe proper modes of 
redress for its violation in letter or spirit. And such 
legislation may be primary and direct in its eharac- 
ter; for the amendment is not a mere prohibition of 
State laws establishing or upholding slavery, but an 
absolute declaration that slavery or voluntary servi- 
tude shall not exist in any part of the United States. 

It is true, that slavery cannot exist without law, any 
more than property in lands and goods can exist with- 
out law, and therefore the Thirteenth Amend- 
ment may be regarded as nullifying all’ State 
laws which establish or uphold slavery. But it hasa 
reflex character, also establishing and decreeing uni- 
versal civil and political freedom throughout the 
United States; and it is assumed, that the power 
vested in Congress to enforce the article by appro- 
priate legislation, clothes Congress with power to pass 
all laws necessary and proper for abolishing all badges 
and incidents of slavery in the United States ; and upon 
this assumption it is claimed, that this is sufficient 
authority for declaring by law that all persons shall 
have equal accommodations and privileges in all inns, 
public conveyances, and places of public amusement, 
the argument being, that the denial of such equal ac- 


commodations and privileges is in itself a sub- 
jection to a species of servitude within the 
meaning of the amendment. Conceding the 


major proposition to be true, that Congress has 
a right to enact all necessary and proper laws 
for the obliteration and prevention of slavery 
with all its badges and incidents, is the minor proposi- 
tion also true, that the denial to any person of admis- 
sion to the accommodations and privileges of an inn, 





a public conveyance, or a theatre, does subject that 
person to any form of servitude, or tend to fasten 
upon him any badge of slavery? If it does not, then 
power to pass the law is not found in the Thirteenth 
Amendment. 

Ina very able and learned presentation of the cog- 
nate question as to the extent of the rights, privileges 
and immunities of citizens which cannot rightfully be 
abridged by State laws under the Fourteenth Amend- 
ment, made in a former case, a long list of burdens 
and disabilities of a servile character, incident to 
feudal vassalage in France, and which were abolished 
by the decrees of the national assembly, was pre- 
sented for the purpose of showing that all inequalities 
and observances exacted by one man from another, 
were servitudes, or badges of slavery, which a great 
nation, iu its effort to establish universal liberty, made 
haste to wipe out and destroy. But these were servi- 
tudes imposed by the old law, or by long custom which 
had the force of law, and exacted by one man from 
another without the latter’s consent. Should any 
such servitudes be imposed by a State law, there can 
be no doubt that the law would be repugnant to the 
Fourteenth, no less than tothe Thirteenth Amend- 
ment; nor any greater doubt that Congress has ad- 
equate power to forbid any such servitude from being 
exacted. 

But is there any similarity between such servitudes 
and a denial by the owner of an inn, a public convey- 
ance, or a theatre, of ity accommodations and privile- 
ges to an individual, even though the denial be founded 
on the race or color of that individual? Where does 
any slavery or servitude, or badge of either, arise 
from such an act of denial? Whether it might not be 
a denial ofa right, which if sanctioned by the State 
law, would be obnoxious to the prohibitions of the 
Fourteenth Amendment, is another question. But 
what has it to do with the question of slavery? 

It may be that by the black code (as it was called), 
in the times when slavery prevailed, the proprietors of 
inns and public conveyances were forbidden to re- 
ceive persons of the African race, because it might 
assist slaves toescape from the control of their mas- 
ters. This was merely a means of preventing such 
escapes, and was no part of the servitude itself. A 


r law of that kind could not have any such object now, 


however justly it might be deemed an invasion of the 
party’s legal right as a citizen, and amenable to the 
prohibitions of the Fourteenth Amendment. 

The long existence of African slavery in this coun- 
try gave us very distinct notions of what it was, and 
what were its necessary incidents. Compulsory ser- 
vice of the slave for the benefit of the master, re- 
straint of his movements except by the master’s will, 
disability to hold property, to make contracts, to have 
a standing in court, to be a witness against a white 
person, and such like burdens and incapacities were 
the inseparable incidents of the institution. Severer 
punishments for crimes were imposed on the slave 
than on free persons guilty of the same offenses. Con- 
gress, as we have seen, by the Civil Rights Bill of 1866, 
passed in view of the Thirteenth Amendment, before 
the Fourteenth was adopted, undertook to wipe out 
these burdens and disabilities, the necessary incidents 
of slavery, constituting its substances and visible 
form; and to secure to all citizens of every race and 
color, and without regard to previous servitude, 
those fundamental rights which are the essence of 
civil freedom, namely, the same right to make and en- 
force contracts, to sue, be parties, give evidence, and 
to inherit, purchase, lease, sell and convey property, 
as is enjoyed by white citizens. Whether this legisla- 
tion was fully authorized by the Thirteenth Amend- 
ment alone, without the support which it afterward 
received from the Fourteenth Amendment, after the 
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adoption of which it was re-enacted with some addi- 
tions, it is not necessary to inquire. It is referred to 
for the purpose of showing that at that time (in 1866) 
Congress did not assume, under the authority given 
by the Thirteenth Amendment, to adjust what may 
be called the social rights of men and races in the 
community; but only to declare and vindicate those 
fundamental rights which appertain to the essence of 
citizenship, and the enjoyment or deprivation of which 
constitutes the essential distinction between freedom 
and slavery. 

We must not forget that the province and scope of 
the Thirteenth and Fourteenth Amendments are dif- 
ferent; the former simply abolished slavery; the latter 
prohibited the States from abridging the privileges or 
immunities of citizens of the United States, from de- 
priving them of life, liberty, or property without due 
process of law,and from denying to any the equal pro- 
tection of the laws. The amendments are different, 
and the powers of Congress underthem are different. 
What Congress has power to do under one, it may not 
have power to do under the other. Underthe Thir- 
teenth Amendment, it has only to do with slavery and 
its incidents. Under the Fourteenth Amendment, it 
has power to counteract and render nugatory all 
State laws and proceedings which have the effect to 
abridge any of the privileges or immunities of citizens 
of the United States, or to deprive them of life, lib- 
erty, or property without due process of law, or to 
deny to any of them the equal protection of the laws. 
Under the Thirteenth Amendment, the legislation, so 
far as necessary or proper to eradicate all forms and 
incidents of slavery and involuntary servitude, may 
be direct and primary, operating upon the acts of in- 
dividuals, whether sanctioned by State legislation or 
not; under the Fourteenth, as we have already 
shown, it must necessarily be, and can only be, cor- 
rective in its character, addressed to counteract 
and afford relief against State regulations or proceed- 
ings. 

The only question under the present head therefore 
is, whether the refusal to any persons of the accom- 
modations of an inn, or a public conveyance, or a 
place of public amusement, by an individual, and 
without any sanction or support from any State law 
or regulation, does inflict upon such persons any man- 
ner of servitude, or form of slavery, as those terms are 
understood in this country? Many wrongs may be 
obnoxious to the prohibitions of the Fourteenth 
Amendment which are not, in any just sense, inci- 
dents or elements of slavery. Such, for example, 
would be the taking of private property without due 
process of law; or allowing persons who have commit- 
ted certain crimes (horse stealing, for example) to be 
seized and hung by the posse comitatus without regu- 
lar trial; or denying to any person, or class of persons, 
the right to pursue any peaceful avocations allowed to 
others. What is called class legislation would belong 
to this category, and would be obnoxious to the pro- 
hibitions of the Fourteenth Amendment, but would 
not necessarily be so to the Thirteenth, when not in- 
volving the idea of any subjection of one man to 
another. The Thirteenth Amendment has respect, 
aot to distinctions of race, or class, or color, but to 
slavery. The Fourteenth Ameudment extends its 
protection to races and classes, and prohibits any 
State legislation which has the effect of denying to 
any race or class, or to any individual, the equal pro- 
tection of the laws. 

Now conceding forthe sake of the argument, that 
the admission to an inn, a public couveyance, or a 
place of public amusement, on equal terms with all 
other citizens, is the right of every man and all classes 
of mer, is it any more than one of those rights which 
the States by the Fourteenth Amendment are forbid- 





den to deny to any person? And is the Constitution 
violated until the denial of the right has some State 
sanction or authority? Can the act of a mere indivi- 
dual, the owner of the inn, the public conveyance or 
place of amusement, refusing the accommodation, be 
justly regarded as imposing any badge of slavery or 
servitude upon the applicant, or only as inflicting an 
ordinary civil injury, properly cognizable by the laws 
of the State, and presumably subject to redress by 
those laws until the contrary appears? 

After giving to these questions all the consideration 
which their importance demands, we are forced to 
the conclusion that such an act of refusal has nothing 
to do with slavery or involuntary servitude, and that 
if it is violative of any right ofthe party, his redress 
is to be sought under the laws of the State; or if those 
laws are adverse to his rights and do not protect him, 
his remedy will be found in the corrective legislation 
which Congress has adopted, or may adopt, for coun- 
teracting the effect of State laws, or State action, pro- 
hibited by the Fourteenth Amendment. It would be 
running the slavery argument into the ground to 
make it apply to every act of discrimination which a 
person may see fit to make as to the guests he will en- 
tertain, or as to the people he will take into his coach 
or cab or car, or admit to his concert or theatre, or 
deal with in other matters of intercourse or business. 
Innkeepers and public carriers, by the laws of all the 
States, so faras we are aware, are bound, to the ex- 
tent of their facilities, to furnish proper accommoda- 
tion to all unobjectionable persons who in good faith 
apply for them. If the laws themselves make any un- 
just discrimination, amenable to the prohibitions of 
the Fourteenth Amendment, Congress has full power 
to afford a remedy under that amendment and inac- . 
cordance with it. 

When a man has emerged from slavery, and by the 
aid of beneficent legislation has shaken off the insep- 
arable concomitants of that State, there must be some 
stage in the progress of his elevation when he takes the 
rank of a mere citizen, and ceases to be the special 
favorite of the laws, and when his rights asa citizen, 
or aman, are to be protected in the ordinary modes 
by which other men’s rights are protected. There 
were thousands of free colored people in this country 
before the abolition of slavery, enjoying all the essen- 
tial rights of life, liberty and property the same as 
white citizens; yet no one, at that time, thought that 
it was any invasion of their personal status as freemen 
because they were not admitted to all the privileges 
enjoyed by white citizens, or because they were sub- 
jected to discriminations in the enjoyment of accom- 
modations in inns, public conveyances and places of 
amusement. Mere discriminations on account of race 
or color were not regarded as badges of slavery. If 
since that time, the enjoyment of equal rights in all 
these respects has become established by constitutional 
enactment, it is not by force of the Thirteenth 
Amendment (which merely abolishes slavery), but by 
force of the Fourteenth and Fifteenth Amend- 
ments. 

On the whole we are of opinion, that no counten- 
ance of authority forthe passage of the law in ques- 
tion can be found in either the Thirteenth or Four- 
teenth Amendment of the Constitution; and no other 
ground of authority for its passage being suggested, it 
must necessarily be declared void, at least so far as its 
operation in the several States is concerned. 

This conclusion disposes of the cases now under con- 
sideration. Inthe cases of United States v. Michael 
Ryan, and of Richard A. Robinson and Wife v. The 
Memphis and Charleston R.Co., the judgment must be 
affirmed. In the other cases, the answer to be given 
will be that the first and second sections of the act of 
Congress of March 1 1875, entitled ‘“‘An act to protect 
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all. eltinens in their civil and legal rights,’’ are 'uncon- 
stitutional and void,and that judgment should be ren- 
dered upon the several indictments in those cases ac- 
cordingly. And it is so ordered. 


—_-* 


PREVAILS WHERE EQUITIES 
4RE EQUAL. 


VERMONT SUPREME COURT, OCTOBER TERM, 


Town or St. JOHNSBURY V. MORRILL. 


Real estate was purchased for a town which paid the con- 
sideration therefor, the title being taken by A., under an 
arrangement to that effect. A. sold and conveyed the 
land for value to a company which had no notice of the 
rights of the town, and which took possession of and im- 
proved the land. Held, that the equities of the town and 
the company being equal, the court would not interfere 
with the possession 

= to compel the defendant to deed a piece of 

land, and for other relief. Heard on bill, answer, 
traverse and master’s report. The chancellor ad- 
judged pro forma that the bill be dismissed. The facts 
are sufficiently stated in the opinion. 


POSSESSION 


1882.* 


Belden and /de, for orator. 
G. A. and A, M. Dickey, for defendant. 


Powers, J. This was a bill in chancery praying that 
the defendant be decreed to convey to the orator a 
certain piece of land described in the bill. The facts 
appearing from the master’s report, shortly stated, are 
these: In 1874, the defendant Morrill was first select- 
man of the town of St. Johnsbury and a director of 
the Essex County Railroad Company, then engaged in 
the construction of its road. The railroad company 
laid its road across the lands of Magoon and Harlow, 
in such a way as to cut off a small piece of land (the 
same now in question), which was not wanted for rail- 
road purposes, but which was needed by said town as 
aconvenient place from which to obtain sand and 
gravel to make the fill for the abutments to a bridge 
then about to be constructed by said town. There- 
upon the defendant Morrill caused said piece of land to 
be appraised by the railroad commissioners as if to be 
taken for railroad purposes, and such appraisal being 
satisfactory to Magoon and Harlow, they conveyed the 
same by deed, dated March 31, 1874, and recorded 
April 17, 1874, to the defendant Morrill, such convey- 
ance to Morrill being understood to be for the town of 
St. Johnsbury, but no such trust appeared on the face 
of the deed. In payment for said land Morrill de- 
livered to Magoon and Harlow a town order, drawn 
upon the treasurer of the town of St. Johnsbury, for 
the sum of three hundred dollars, dated March 31, 
1874. Soon after the purchase of this land, men in the 
employ of the town commenced getting out stone and 
drawing dirt therefrom to make said fill, and con- 
tinued this work nearly all summer. In the fall of 
1874, after the completion of said bridge, the defendant 
sold said land to Daniels, Sylvester & Co., known and 
called the Slaughter House Company, for the sum of 
three hundred dollars, in payment whereof said com- 
pany verbally assigned to said Morrill a written award 
in their favor of land damages against said railroad 
company for the sum of three hundred dollars. The 
Slaughter House Company went immediately into 
possession of suid land, fenced, and to some extent 
improved it, and still isin possession. At the time of 
said sale to the Slaughter House Company, no deed of 
the same was executed; but it was agreed that such 
deed should be executed at some future time. 

The defendant Morrill in his answer, among other 





*To appear in 55 Vermont Reports. 





things, disclosed this sale to the Slaughter House Com- 
pany, and averred that said company bonght said land 
without notice of any claim thereto of the town of St. 
Johnsbury. Upon the coming in of this answer, the 
orator did not amend its bill, but filed a traverse deny- 
ing the truth of the answer. 

The case stands in an anomalous posture. The 
Slaughter House Company is not made a party, but 
has intervened and assumed the burden of the defense, 
and the orator has litigated the case in all respects as 
if said company was a party on the record. Said com- 
pany on the facts appearing in the case should have 
been cited in as a party, as an interest in them was 
disclosed by the pleadings, and if the parties neglected 
to call them in, the court swa sponte should have done 
so. But as said company is in fact in the case, and 
has been treated on all sides as a party litigant, it will 
be bound by decree, and must be treated by the court 
as the parties have treated it, as a party on the record. 
And no exception being taken to the defendant's 
answer setting forth the claimed rights of said com- 
pany, and the question on both sides having been 
fully litigated, whether the company is an innocent 
purchaser for value of the land, the court willexamine 
the defense the same as if it had been properly 
pleaded by a party onthe record. ‘The legal title to the 
land is still held by the defendant Morrill. The orator 
claims a transfer of such title on the ground that the 
town paid for the land, and thereby a resulting trust 
arose in its favor. The Slaughter House Company has 
filed no cross bill, and therefore cannot claim a trans- 
fer of the title, but insists that it has paid for the land, 
is in possession, and has an equal or better right to the 
legal title than the orator. Jn other words Morrill is 
a stakeholder, and the orator and said company each 
having merely an equitable right, are contesting the 
question who has the best right to call for the title. 

The question presented is unlike most of the cases 
where the defense of a purchaser for value without 
notice bas been invoked. But the case is one where 
the defense may be made, although the defendant 
company bas got no actual conveyance. Lord Manners 
observes: ‘Il have always thought that he who had 
the best right to call for the legal estate is entitled to 
this defense.” 1 Ball. & Beat. 171. Lord Cowper lays 
it down as arule that a purchaser for value without 
notice shall not be damaged in equity, not only where 
he has a prior legal estate, but where he has a better 
right to call for a legal estate than his adversary. Lord 
Hardwick sanctions the same doctrine in Willoughby 
v. Willoughby, 1 Term R. 763. Lord Cranworth de- 
clares that the principles on which the court protects a 
purchaser for value without notice is not confined to 
cases where he has gotten the legal estate, and that 
circumstance will be quite unimportant in determin- 
ing whether the court will interfere or not. He says 
further, speaking of the case in hand: “ His equity 
depends on this, that he stands equitably in at least as 
favorable a position as his opponent, and therefore the 
court will vot interfere against him.” 5 House of Lords 
C. 905. Lord Redesdale lays down the rule as follows: 
* Supposing a plaintiff to have a full title to the relief 
he prays, and the defendant can set up no defense in 
bar of that title, yet if the defendant has any equal 
claim to the protection of a court of equity to defend 
his possession, as the plaintiff has to the assistance of 
the court to assert his right, the court will not inter- 
pose on either side.’’ Mitford Pl. 361. The doctrine 
is clearly set forth in notes to Bassett v. Nosworthy, 2 
Lead. Cases in Equity, 102. 

It is argued that the defendant has in fact paid noth- 
ing for his purchase. But we think a fair construction 
of the report shows payment. A verbal assigument of 
the award for damage is as valid as a written one 
could be, In either case the assignee would have to 
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enforce it in the name of the assignor. The delivery 
of the award iu payment to Morrill, and taking 
possession of the land by the purchaser made the 
agreement an executed one, save the formality of exe- 
cuting the deed. Morrill alone had the right to collect 
the award, and it is his fault if it has become worth- 
less. 

It is also insisted that the Slaughter House Company 
was put upon inquiry when they saw the workmen of 
the town engaged in drawing sand and gravel for the 
land. The master says they had no actual notice as to 
the ownership of the land at this time, and submits to 
the court the question whether they were put upon 
inquiry. This is a practical question to be determined 
upon the general course of things in such cases. It is 
more consistent with the usual custom in such cases 
to suppose that the town had secured the right to draw 
away the sand and gravel than that they had purchased 
the land itself, and when the company afterward came 
to purchase the land and found the record title in 
Morrill, it is too far fetched to say that they ought to 
inquire whether there was not some latent equity out- 
standing in the town. 

On the whole, we think the company bought and 
paid for this land in good faith without any notice that 
the orator had avy equitable claim to it, and the 
question arises whether the orator should be allowed 
to get in the legal title. It is undoubtedly true that 
as between equal equities the maxim, first in time first 
in right, applies. But if the equities are unequal, the 
maxim does not apply. The equity of the orator is a 
resulting trust based solely upon the payment of 
money. It amounts simply to the equity of a pur- 
chaser for value in good faith without notice. 

The equity of the defendant company is the equity 
of a purchaser for value in good faith without notice. 
To this extent the parties are on an evener. But the 
defendant company is in possession, and has expended 
money in repairs and improvements. They may well 
say to the court, you should not interfere, when our 
right to possession is just as good as the orator’s, to 
turn us out and put the orator in, or transfer the legal 
title to the orator so that it will be enabled to turn us 
out. But as Mitford says supra, “the court will not 
interpose on either side.’’ In Broom’s Maxim, p. 
718 (7th ed.), it is said: ‘‘In the court of chancery 
where two persons having an equal equity have been 
equally innocent and equally diligent, the rule gener- 
ally applicable is, melior est conditio possidentis.” 

It is clear that the defendant company has at least 
as good claim to the legal title in the hands of the 
stakeholder as the orator has, and this is sufficient 
reason for denying its transfer to the orator. If one 
of two innocent parties must suffer for the wrong- 
doing of a third, that one who made it possible for the 
wrong to be done should suffer rather than the otber. 

Morrill’s purchase and sale of the land was accom- 
plished by reason of his official relation to the town. 
By this bill the town ratifies the act of its officer, and 
seeks to reap the benefits of his purchase. Having 
given him the power to act, and he having acted in a 
way that works mischief to innocent parties, the town 
cannot claim the profits of the experiment and ignore 
its losses. 

When a trustee misappropriates the funds of his 
cestui, the cestui may affirm the act, and take the 
thing received, or go for the money misappropriated. 
Here the purchase of the land for the purposes of the 


town was proper, but when it was sold the town was. 


entitled to the consideration received; and if the de- 
fendant Morrill has allowed the award for land 
damages to become worthless in his hands, he should 
account for it to the town. The argument of the de- 
fendant that he can offset against this claim the value 
of the profits made to the town by his purchase is 





fallacious. The trustee can make no gain to himself 
from his wrongful acts. The cestuiis entitled to all 
the gains made by the use of his frauds. It does not 
definitely appear when the defendant received the 
award; it is said in the ryport that it was in the fall 
of 1874. Interest may be’safely awarded from Decem- 
ber 1, 1874. 

The orator is entitled to adecree for the payment 
by the defendant Morrill of the sum of three bundred 
dollars with interest from December 1, 1874. As the 
orator has failed upon the issue made by the Slaughter 
House Company, he should recover no costs for master’s 
fees or witness debenture. 

Decree reversed, and decree for orator in accordance 
with these views. 





OBJECTIONS TO GRAND JURY NOT AVAIL- 
ABLE AFTER PLEADING. 
SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 1883. 


UNITED STATES V. GALE. 

The objection that a grand jury is properly selected where 
persons are excluded therefrom under the United States 
Revised Statutes, section 820, which disqualifies a person 
as a juror who voluntarily took part in the rebellion, is 
waived by pleading not guiltyto the indictment. 

The proper mode of taking Objection to the personnel of a 
grand jury, when the matter does not appear on record, is 
by plea and abatement. 

()* a certificate of division in opinion between the 

judges of the Circuit Court of the United States 
forthe Northern District of Florida. The opinion 
states the case. 

BRADLEY, J. The indictment against the defend- 
ants in this case was for misconduct as election officers 
at an election held in Florida fora representative to 
Congress, in stuffing the ballot-box with fraudulent 
tickets, and abstracting tickets which had been voted. 
In impanelling the grand jury which found the indict- 
ment, four persons, otherwise competent, were ex- 
cluded from the panel for the causes mentioned in 
section 820 of the Revised Statutes, which grounds are, 
in substance, voluntarily taking part in the rebellion, 
and giving aid and comfort thereto. The exclusion of 
these persons for this cause appears by an amendment 
of the record, made nunc pro tunc, showing what took 
place; but no objection was taken to the indictment 
or proceedings on that account until after a plea of not 
guilty, and a conviction, when the objection was first 
taken on motion in arrest of judgment. 

The indictment was founded upon sections 5512 and 
5515 of the Revised Statutes, and the constitutional- 
ity of those sections was called in question, as well as 
that of section 820. The judges having disagreed 
upon the motion in arrest of judgment, certified up 
the following questions for the determination of the 
court, namely : 

1. Whether sections 5512 and 5515 of the Revised 
Statutes of the United States, on which such indict- 
ment was founded, are repugnant to and in violation 
of the Constitution of the United States? 2. Whether 
section 820 of the Revised Statutes of the United 
States is repugnant to and in violation of the Consti- 
tution of the United States? 3. Whether judgment 
of this court could be rendered against the defendants 
on an indictment found by a grand jury impanelled 
and sworn under the section aforesaid? 4. Whether 
the indictment aforesaid charges any offense for 
which judgment could be rendered against the de- 
fendants in this court under the Constitution and 
laws of the United States? 

The question of the validity of sections 5512 and 5615 
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has already been decided by this court in the cases of 
Siebold and Clarke, 100 U. 8. 371, 399, and was deter- 
mined in favor of their validity. As to those sections 
therefore the answer must be in the negative, namely, 
that they are not repugnant to nor in violation of the 
Constitution of the United States. 

The second question, as to the constitutionality of 
the 820th section of the Revised Statutes, which dis- 
qualifies a person asa juror if he voluntarily took any 
part in the rebellion, is not an essential one in the 
case; inasmuch as by pleading not guilty to the indict- 
ment, and going to trial without making any objec- 
tion to the mode of selecting the grand jury, such ob- 
jection was waived. The defendants should either 
have moved to quash the indictment or have pleaded 
in abatement, if they had no opportunity, or did not 
see fit, to challenge the array. This we think is the 
true doctrine in cases where the objection does not go 
to the subversion of all the proceedings taken in im- 
panelling and swearing the grand jury; but relates 
ouly to the qualification or disqualification of certain 
persons sworn upon the jury or excluded therefrom; 
orto mere irregularities in constituting the panel. 
We have no inexorable statute making the whole pro- 
ceedings void for any such irregularities. 

Chitty in his work on Criminal Law (vol. 1, p. 307), 
says: ‘It is perfectly clear that all persons serving 
upon the grand jury must be good and lawful men; 
by which it is intended, that they must be liege sub- 
jects of the king, and neither aliens nor persons out- 
lawed even ina civil action; attainted of any treason 
or felony; or convicted of any species of crimen falsi, 
as conspiracy or perjury, which may render them in- 
famous. And ifaman who lies under any of these 
disqualifications be returned, he may be challenged 
by the prisoner before the bill is presented; or if it be 
discovered after the finding, the defendant may plead 
itin avoidance, and answer over to the felony; for 
which purpose he may be allowed the assistance of 
counsel on producing in court the record of the out- 
lawry, attainder, or conviction, on which the ‘incom- 
petence of the juryman rests.”’ 

This is undoubtedly the general rule as tothe man- 
ner in which objection may,be taken to the personnel 
of the grand jury, though in this country a motion to 
quash the indictment may be made instead of plead- 
ing specially in abatement. The requirement of 
auswering over to the felony in connection with the 
plea in abatement is for the benefit of the accused, in 
order that he may not be concluded on the merits if 
he should fail in sustaining his special plea, a precau- 
tion which probably would not be necessary in our 
practice. 

By an English statute passed in the eleventh year of 
Henry IV, it was declared that indictments made by 
persons not returned by the sheriff, or by persons 
nominated to him, or who were outlawed or had fled 
to sanctuary for treason or felony, should be void, re- 
voked and annulled. On this statute it was held that 
if any such persons were on a grand jury which found 
an indictment, it made the whole void, and if the mat- 
ter appeared on the record, or in the proceedings of 
the same court, advantage might be taken of it on 
motion in arrest of judgment, or even on the sugges- 
tion of an amicus curiae; but if it did not appearon 
the record of the cause, or in the records of the same 
court, the better opinion was that it could only be 
pleaded in abatement, or raised by motion to quash. 
Hawkins says: “If aperson who is tried upon such 
an indictment take no exception before his trial, it 
may be doubtful whether he may be allowed to take 
exception afterward, because he hath slipped the most 
proper time for it; except it be verified by the records 
of the same court wherein the indictment is depend- 
ing, as by an outlawry in the same court of one of the 
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indictors, etc.” (Hawk., book 2, ch. 25, § 27.) In 
Bacon's Abridgment (Juris, A) it is said that the 
court need not admit of the plea of outlawry of an 
indictor, unless he who pleads it have the record 
read or it be an outlawry of the same court; 
and it is added, as the better opinion, that no 
exception against an indictor is allowable, unless 
the party takes it before trial. Chitty lays down the 
same rule. (lL Crim. L. 307-8.) Lord Chief Justice 
Hale, speaking of what the caption ought to contain, 
among other things, says: ‘‘{t must name the jurors 
that presented the offense, and therefore a return of 
an indictment or presentment per sacramentum, A. B., 
C. D., et aliorum, is not good, for it may be the pre. 
sentment was by aless number than twelve, in which 
case itisnot good. (H. 41 Eliz. B. R. Croke, n. 16, 
Clyneard’s case, p. 654;) and it seems to me that all 
the names of the jurors ought to be returned; for the 
party indicted may have an exception to some or one 
of them, as that he is outlawed, in which case the in- 
dictment may be quashed by plea, though there be 
twelve besides without exception; for possibly that 
one whois not ‘egalis homo may influence all the 
rest, and so vitiate the whole indictment.” 

All these authovities tend to the same point, namely, 
that the proper mode of taking objection to the per- 
sonnel of the granc jury, even under the statute re- 
ferred to, when the matter does not appear of record, 
is by plea in abatement. 

If under the operation of so stringent a statute as 
that of 11 Hen. IV, tae general rule was, that the ob- 
jection to the Constitution of the grand jury must be 
taken before trial, and could only be taken afterward 
when it appeared on the record, much more would it 
seem to be requisite that all ordinary objections based 
upon the disqualification of particular jurors, or upon 
informalities in summoning or impanelling the jury, 
where no statute makes the proceedings utterly void, 
should be taken in limine, either by challenge, by mo- 
tion to quash, or by plea in abatement. Neglecting to 
doe this, the defendant shou'd be deemed to have 
waived the irregularity. It would be trifling with 
justice, and would render criminal proceedings a farce, 
if such objections could be taken after verdict, even 
though the irregularity should appear in the record of 
the proceedings. In most cases it could not appear in 
a record properly made up; but if appearing at all, it 
would require (as in the present case) a special certifi- 
cate of the court analogous to a bill of exceptions, ora 
case stated, not constituting a part of the true record. 
But even if it should appear upon the record as a 
proper part thereof, the fact of pleading to the merits 
and going to trial without taking the objection would 
also appear, and would amount in law to a waiver of 
the irregularity. If it could be taken advantage of on 
a motion in arrest of judgment, it would be a good 
ground of reversal on error, and all the proceedings of 
a long term might be rendered nugatory,by admitting 
a person to the grand jury, or excluding a person from 
it, without the matter being called to the attention of 
the court; whereas, if the objection were taken in 
limine, the irregularity might be corrected by reform- 
ing the panel or summoning a new jury. 

These remarks apply with additional force where the 
objection is not to the disqualification of jurors who 
are actually sworn upon the panel, but to the exclu- 
sion, or excuse, of persons from serving on the panel. 
A disqualified juror placed upon the panel may be sup- 
posed injuriously to affect the whole panel; but if the 
individuals forming it are unobjectionable, and have 
all the necessary qualifications, it is of less moment to 
the accused what persons may have been set aside or 
excused. The present case is of the latter kind. No 
complaint is made that any of the grand jurors who 
found the indictment were disqualified to serve, or 
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were in any respect improper persons. It is 
only complained that the court excluded some persons 
for an improper cause, that is, because they labored 
under the disqualification created by the 820th section 
of the Revised Statutes, which is alleged to be uncon- 
stitutional. It is not complained that the jury actu- 
ally impanelled was not a good one; but that other 
persons equally good had a right to be placed on it. 
These persons donot complain. If their right to 
serve on the grand jury was improperly infringed, 
perhaps they might complain of being excluded. That 
isanother matter. Or perhaps the defendants,if correct 
iy theirassumption thatthe law is unconstitutional, 
and that the court was governed by an improper rule 
in excluding persons under it, might have had the 
benefit of the error by moving to quash the indict- 
ment, or by pleadingin abatement. But passing by 
these proper modes of taking the objection, they 
waited until they had been tried and convicted ona 
plea of not guilty, aud then moved in arrest of judg- 
ment. We think they were too late in raising the ob- 
jection. 

Some importance is attached to the fact that the 
court followed an unconstitutional law, or one as- 
sumed to be such. We do not see that this is in 
any wise different from the case in which the court 
misconstrues the law. The result is the same; certain 
persons, under a misconception of the court, are ex- 
cluded from the grand jury who are qualified to serve 
on it; but the jury as actually constituted, is unex- 
ceptionable in every other respect. In either case, 
whether the court is mistaken as to the validity ofa 
law, or as to its interpretation, the objection relates so 
little to the merits of the case that it ought to be 
taken in the regular order and due course of proceed- 
ing. 

There are cases, undoubtedly, which admit of a dif- 
ferent consideration, and in which the objection to 
the grand jury may betaken at any time. These are 
where the whole proceeding of forming the panel is 
void; as where the jury is nota jury of the court or 
term in which the indictment is found; or has been 
selected by persons having no authority whatever to 
select them; or where they have not been sworn; or 
where some other fundamental requisite has not been 
complied with. But there is no complaint of this 
kind in the present case; the complaint simply relates 
to the action of the court in excluding particular per- 
sons who might properly have served on the jury. We 
do not think that this vitiated all the proceedings so 
as to render them absolutely nulland void. It might 
have sufficed to quash the indictment if the objection 
had been timely and properly made. Nothing more. 

We think that this conclusion is the result no only 
of the English, but of the better American authori- 
ties. 

Mr. Wharton, in his section on the ‘ Disqualifica- 
tion of Grand Jurors, and how it may be excepted to,” 
begins by stating the general rule, that irregularities 
in selecting or impanelling the grand jury, which do 
not relate to the competency of individual jurors, 
may usually be objected to, by challenge to the array, 
or motion to quash; and this must be before the gen- 
eral issue. (Crim. Pl. & Pr., 8th ed., § 344.) He then 
shows that in some States it has been held, that ob- 
jections to disqualification of individual jurors can 
only be taken by challenge, and not by motion to 
quash or by plea; but that in others the motion to 
quash as well as the plea is allowed; the latter rule 
being more generally followed, and being more in ac- 
cordance with the English law. Hethen adds: ‘ Or- 
dinarily after the general issue has been pleaded ob- 
jections are too late; and when the objection goes to 
the manner of drawing it should be taken by challenge 
to the array. * * * But on principle, in those 





cases in which the defendant is surprised, and had no 
opportunity to take exception until after the finding 
of the bill, he should be allowed to take advantage of 
auy irregularity by plea.’’ (§ 350.) We apprehend 
that the rule last stated is the correct one. But in 
section 353, it is added, that at common law, if the ob- 
jection appears of record, and there be no statutory 
impediment, a motion in arrest of judgment may be 
entertained. This last position we do not think is 
well sustained. As we have seen, it was by force of 
the statute of 11 Hen. L[V., that objections might be 
taken after the trialin England; and the American 
cases referred to by Mr. Wharton do not sustain his 
observation. In Hardin’s case, 2 Richardson, 533, the 
motion in arrest of judgment was based on the ground 
that the grand jury was not such for the term at 
which the bill was found, and of course, the proceed- 
ings were coram non judice. In the other cases cited 
in support of the position, the motions were overruled. 
We think that the doctrine of waiver applies as well 
to cases where the objection appears of record as 
where it appears by averments; and that it applies to 
all cases of objection to the qualifications of jurors, 
and to the mode of impanelling the jury ; but does not 
apply to cases where the proceeding is wholly void by 
reason of some fundamental defect or vice therein. 
(Brooke’s Abr. Indict. 2; Seaborn’s case, 4 Dev. 305; 
Robinson’s case, 2 Parker’s Crim. Rep. 308.) In the case 
in Brooke, persons not leguli homines were on the 
grand jury, and it was held that the objection ought 
to be pleaded before pleading to the felony. In Sea- 
born’s case, it was held that after conviction of 
murder, it was too late to take advantage of an error 
in constituting the grand jury, though it appeared in 
the record. In Aobinson’s case, 2 Parker’s Crim. 
Reports, 235, 308, 311, which was argued by able counsel 
in the Supreme Court of New York before justices 
Parker, Wright and Harris, no precept for summoning 
the grand jury had been issued by the district attor- 
ney to the sheriff as the law required, though the 
sheriff summoned them in the usual way. The court 
held that this omission did not affect the substantial 
rights of the prisoner, and that the objection could not 
be raised after trial and conviction. Many authorities 
were referred to in the opinion of the court delivered 
by Mr. Justice Parker, and this general statement was 
then made: ‘‘It seems to be well settled in most of 
the States that an objection to the qualification of 
grand jurors, or to the mode of summoning or im- 
panelling them, must be made by a motion to quash or 
or by a plea in abatement, before pleading in bar.’’ The 
subject is also discussed in Bishop’s Crim. Procedure, 
chap. 60, where the same general rule is laid down; 
though with a reservation of some doubt as to cases 
where the objection appears of record. (§§ 887, 888.) 
As before stated, we think that it is the nature of the 
objection, rather than the fact of its appearing, or not 
appearing on the record, which should decide whether 
it ought to be taken by a plea in abatement, or whether 
it may also be taken by motion in arrest of judgment; 
though of course it cannot be taken by such a motion 
unless it does appear of record. 

Being satisfied that the defendants could not raise 
the question of the constitutionality of section 820 by 
motion in arrest of judgment, it is not necessary, as 
before observed, tu express any opinion on that point. 
It may be proper however to call attention to the 
singular position of that section. It was originally 
enacted as section 1, of the act passed June 17, 1862, 
entitled ‘An act defining different causes of challenge, 
and prescribing an additional oath for grand and 
petit jurors in the United States courts."’ (12 Stat. 
430.) At that time (1862) it was no doubt a very proper 
and necessary law; but after the rehabilitation of the 
insurgent States, the proclamation of general amnesty, 
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‘and the adoption of the Fourteenth Amendment, guar- 
anteeing equal rights toall citizens of United States, 
there would seem to have been no just reason for the 
continuance of the law; especially as by far the largest 
portion of white citizens in the States lately in rebel- 
lion would be disqualified under it. Accordingly, by the 
fifth section of the act commouly called the Enforce- 
ment Act, passed April 20, 1871 (17 Stat. 15,) Congress, 
after providing that in prosecutions under that-act, 1c 
person should be a grand or petit juror who should, in 
the judgment of the court, be in complicity with any 
combination or conspiracy punishable by the provis- 
ions thereof, repealed the said first section of the act 
of 1862; and the law remained in this State until the 
adoption of the Revised Statutes. For some unex- 
plained reason, the revisors imported the section back 
again into the Revised Statutes (as section 820), al- 
though it had not been in force for over two years. It 
is probable that the fact of its repeal was overlooked 
by Congress when the revision was adopted; and it is 
to be hoped that their attention will be called to it. 

In conclusion to the third and fourth questions 
certified by the court below, the answer will be in the 
affirmative; and it is so ordered. 


—_————__¢—____. 


UNITED STATES SUPREME COURT AB- 
STRACT. 
NOVEMBER 5, 1883. 

APPEAL—FINAL DECREE—CORPORATION.—A decree 
in a suit by stockholders to set aside as fraudulent the 
action of certain of the stockholders and directors, 
which adjudges the action null and void for fraud, 
orders the appointment of a receiver and directs an 
accounting, and which reserves aright to further di- 
rections by the court necessary to carry the decree into 
effect, held a final decree and appealable to this court. 
The litigation of the parties as to the merits of the 
case is terminated, and nothing remains to be done but 
to carry what has been decreed into execution. Such 
a decree has always been held to be final for the pur- 
poses of an appeal. Bostwick v. Brinkerhoff, 106 U. 
S. 3. In Forgay v. Conrad,6 How. 204, it was said 
by the court: ‘‘ And when the decree decides the right 
to the property in contest, and directs it to be de- 
livered by the defendant to the complainant, * * * 
aud the complainant is entitled to have such a decree 
carried immediately into execution, the decree must 
be regarded as a final one to that extent, and author- 
izes an appeal to this court, although so much of the 
bill is retained in the Circuit Court as is necessary for 
the purpose of adjusting, by a further decree, the 
accounts between the parties pursuant to the decree 
passed. This rule, of course does not apply to cases 
where money is directed to be paid into court, or 
property to be delivered to a receiver, or property held 
in trust to be delivered toa new trustee appointed by 
the court, or to cases of a like description. Orders of 
that kind are frequently and necessarily made in the 
progress of acause. But they are interlocutory only, 
and intended to preserve the subject-matter in dis- 
pute from waste or dilapidation, and to keep it 
within the control of the court until the rights of the 
parties concerned can be adjudicated by a final decree.” 
In the words of M’Lean, J., in Craighead v. Wilson, 
18 How. 201, the decree is final “on all matters within 
the pleadings,” and nothing remains to be done but to 
adjust the accounts between the parties growing out 
of the operations of the defendants during the pen- 
dency of the suit. The case is altogether different 
from suits by patentees to establish their pateuts and 
recover for the infringement. There the money re- 
covery is part of the subject-matter of the suit. Here 





it is only an incident to what is sued for. Winthrop 
Tron Co. v. Meeker. Opinion by Waite, C. J. 


MARITIME LAW— JURISDICTION—WRIT OF PROHIBI- 
T10N.—In a suit for pilotage fees brought in a Federal 
court in Pennsylvania where the vessel was seized in 
that State, the question was whether astatu‘e of Dela. 
ware, under which the fees were claimed, was valid, 
Held, thatas the admiralty court had jurisdiction of 
the vesse! sued, and the subject-matter of the suit, it 
could not be restrained by a writ of pro- 
hibition from deciding all questions properly arising 
in that suit. The case is not different in principle 
from Ex parte Hagar, 104 U. S. 520, where it was held 
similarly on the authority of Ex parte Gordon, id. 515, 
If the law is valid in Delaware it is in Pennsylvania, 
and the court sitting in Pennsylvania is as competent 
to decide that question ina suit of which it bas jurisdic- 
tion, as acourt in Delaware. The jurisdiction of the 
court in Pennsylvania is nomore dependent on the valid- 
ity of the law than is that of the court in Delaware. The 
case is different from Devoe Manufacfuring Company, 
108 U. S., where the question was as to the right of the 
court in New Jersey to send its process to the place 
where the seizure was made. There the question was 
as to the jurisdiction of the court over a particular 
place; here as to the liability of a vessel confessedly 
seized within the territorial jurisdiction of the court 
upon a claim subject to judicial determination in an 
admiralty proceeding. It is not possible by a writ of 
prohibition to correct an error in a judgment of an 
admiralty court on the merits of an action. The 
remedy, if any, is by appeal. If an appeal will not lie, 
then the parties are concluded by what has been done, 
Congres alone has the power to determine whether the 
judgment of a court of the United States, of compe- 
tent jurisdiction, shall be reviewed or not. If it fails 
to provide for such a review, the judgment stands as 
the judgment of the court of last resort, and settles 
finally the rights of the parties which are involved. 
Matter of State of ennsylvania. Opinion by Waite, 
C. J. 


MARTLIME LAW—SALVAGE—DISCRETION—APPEAL— 
MARINE INSURANCE.—(1) The owners of three steam 
tugs which had pumping machinery were employed by 
the master and agent of a ship sunk at a wharfin New 
Orleans, with a cargo on board, to pump out the ship 
for a compensation of $50 per hour for each boat, “to 
be continued until the boats were discharged.’’ When 
the boats were about to begin pumping, the United 
States marshal seized the ship and cargo on a warrant 
on a libel for salvage. After the seizure the marshal 
took possession of the ship and displaced the authority 
of the master, but permitted the tugs to pump out the 
ship. After they had pumped for about 18 hours, the 
ship was raised and placed in a position of safety. 
The tugs remained by the ship ready to assist her in 
case of need, for 12 days, but their attendance was un- 
necessary, aml not required by any peril of ship or 
eargo. In libels of intervention, in the suit for salvage, 
the owners of the tugs claimed each $50 per hour for 
the whole time, including the 12 days as salvage. The 
claims were resisted by insurers of the cargo, to whom 
it was abandoned. The District Court allowed $500 to 
each tug, and #500 to the crew of each tug. On appeal 








| by the owners of the tugs, the Circuit Court decreed 


to each of them $1,000. On further appeal by them, 
this court affirmed that decree. To enforce the con- 
tract as one continuing during the time claimed would 
be highly inequitable; and as against the insurers of 
the cargo, the right of the tugs to compensation must 
be regarded as having terminated when the ship and 
cargo were raised, and the tifgs must be regarded as 
having been thus discharged. In the case of The 
Connemara, at the last term, this court said: ‘‘ The 
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services performed, being salvage services, the amount 
of salvage to be awarded, although stated by the Cir- 
cuit Court in the form of aconclusion of law, is largely 
a matter of fact and discretion, which cannot be re- 
duced to precise rules, but depends upon a considera- 
tion of all the circumstances of each case.” Every 
agreement for salvage compensation is subject, as to 
amount, to the judgment of the court as to its being 
equitable and conformable to the merits of the case. 
Parsons Shipping, 306; The Helen, Swabey, 368; Jones 
Salvage, 94 et seq. (2) The decree of the Circuit Court 
was entered May 24, 1880. June 26 a cross appeal 
to this court, returnable at its October Term following, 
was allowed. The bond thereon was filed in the Cir- 
cuit Court, July 5. But the appellants in it did 
not docket it, or enter their appearance on it, in this 
court, until September 27, 1883. Held, that it must 
be dismissed. Grigsby v. Purcell, 99 U. 8. 505; The 
Osborne, 105 id. 447. Good Jntent Yow Boat Uo. v. 
Atlantic Mutual Jnsurance Co. Opinion by Blatch- 
ford, J 


_— ——_—_ 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 


Post OFFICE—DELIVERY OF LETTER TO MAIL CAR- 
RIER EQUIVALENT TO DEPOSIT IN POST-OFFICE — 
JUDICIAL NOTICE OF TIME OF TRAINS, DISTANCE AND 
GEOGRAPHY.—(L) The delivery of a letter to an official 
letter carrier is the full equivalent for depositing it in 
a receiving-box or at the post-office. When left in the 
former it is for the purpose of being taken therefrom 
by the carrier, and if left at the post-office it must be 
taken from the receptacle there provided for its de- 
posit, either by the postmaster or by some one of his 
agents, to be placed inthe mail. In either case the 
letter must come into the personal custody of some 
one lawfully authorized for the purpose, whose func- 
tion it is to participate in the transmission of it from 
the sender to the mail. It certainly can make no dif- 
ference whether the letter is handed directly to the 
carrier, or is first deposited in a receiving-box and 
taken from thence by the same carrier. In Skilbeck 
v. Garbett, 7 Ad. & Ell. (N. 8.) 846, in which the very 
point was decided, Denman, C. J., said: “If a pub- 
lic servant belonging to the post-office take charge of 
the letters in the exercise of his public duty, it is the 
same as if it were carried to the office.’’ The postal 
regulations of the United States require that carriers 
while on their rounds shall receive all letters prepaid 
that may be handed to them for mailing. It follows 
that when such a carrier receives a prepaid letter 
from acitizen for the purpose of being mailed, he is 
in the strict performance of his official duty. (2) The 
trial judge to correct an alleged misstatement of coun- 
sel in summing up to the jury, as to the distance from 
New York to Pittsburgh, said to the jury that the 
distance was not over 500 miles, as had been asserted 
by counsel, but only 444 miles, and added that per- 
haps some of the jurors knew that as well as the court. 
The judge also said it was well-known that a train 
leaving New York between five and six o'clock P. M. 
of one day, would reach Pittsburgh by eight o'clock 
the next morning, if on time. Held no error. If 
counsel erroneously make a statement as to the dis- 
tance between the two cities, it was the right of the 
court to correct the error by stating the true distance. 
This is a matter of the geography of the country. 
Among the numerous matters of .which courts will 
take judicial notice, are ‘‘ distances as calculated bya 
map,” and ‘the ordinary time of voyages,’’ the 
leading geographical features of the land, the minu- 
teness of the knowledge so expected being in inverse 
proportion to distance. Thus a court sitting in a par- 





ticular city is bound to know the general scenery of 
such city, and its division into streets and wards; the 
courts of a particular State, to know the boundaries 
of the State, and its division into towns and counties, 
and the limits of such divisions; and of its judicial 
districts; the position of leading cities and villages in 
such State, and the natural boundaries of the State,” 
citing numerous authorities in support of his text. 
The ordinary speed of railway trains is a matter of 
judicial cognizance, and hence a very simple compu- 
tation will demonstrate with approximate certainty 
the time within which mails may be transported be- 
tween such cities as New York and Pittsburgh. It 
may be doubted thata court should take judicial 
notice of the particular hours when trains leave their 
points of departure. Pearce v. Langfitt. Opinion by 
Green, J. 

{Decided Dec. 30, 1883. ] 


SURETYSHIP—BOND FOR FIDELITY AVOIDED BY IM- 
POSING NEW DUTIES—CORPORATION.—A bond for a 
cashier given to an unincorporated banking company 
held avoided as to the surety when the company be- 
came a chartered company authorized to couduct the 
business of insurance. Any alteration of a contract 
by the principal parties, without the assent of 
the surety, is fatal to its validity as against the surety. 
Even if he sustains noinjury by the change, or if it 
be for his benefit, he has a right to stand upon the 
very terms of his obligation and is bound no farther. 
Any unauthorized variation in an agreement which a 
surety has signed that may prejudice him, or may 
substitute an agreement different from that which he 
came into, discharges him. Miller v. Stewart, 9 Wheat. 
680; Smith v. United States, 2 Wall. 219. It is an es- 
tablished rule of law that a party to a contract of 
suretyship shall not be bound beyond the extent of 
the engagement which appears from the terms of the 
contract and the nature of the transaction to have 
been in his contemplation at the time of entering iuto 
it, and that his liability cannot, without his consent, 
be extended or enlarged either by the obligor or by 
the operation of law. Hence an increase of the capi- 
tal stock of a bank was held to discharge the sureties 
of the cashier from liability for any misconduct or 
mistake of thecashier, committed after any part of 
the increased capital was paid into the bank. Groen’s 
Bank v. Kingman, 16 Gray, 473. Bensinger v. Wren. 
Opinion by Trunkey, J. 

[Decided Oct. 2, 1882.] 


en 


MARYLAND COURT OF APPEALS ABSTRACT. 
OCTOBER TERM 1882* 


CORPORATION — RAILWAY COMPANY LIABLE FOR 
FRAUD OF AGENT IN ISSUING FALSE CERTIFICATES OF 
DEBT.—Strictly speaking, corporations, while acting 
within the scope of the powers delegated to them, can- 
not be guilty of willful fraud; yet it is settled by a 
great number of decided cases, that corporations carry- 
ing on trade or business of any kind are equally, and 
to the same extent, liable for the frauds and wrongs 
of their agents, perpetrated in the course of their em- 
ployment, as individual principals would be under 
like circumstances. A railroad company employed an 
agent in Baltimore to take charge of the business of 
funding over due coupons, and certificates were placed 
in his hands signed by the president and treasurer of 
the company to be filled out by him when the coupons 
were taken up with the number and description of the 
coupons. These receipts were fraudulently filled up 
and disposed of by the agent to purchasers without 
notice and for value. The purchasers were without 
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suspicion, but they all knew that the agent was in 
the employ of the railroad company, and they all knew 
the nature and scope of his employment. Such like 
certificates were at the time, being regularly bought 
and sold in the money and stock market of Baltimore, 
and were treated by those dealing in them, as passing 
title by delivery. Held, that the company having con- 
fided to him the special trust of executing that business, 
the agent was held out to the public as competent, 
faithful and worthy of confidence; and though he de- 
ceived both his principal and the public, by forging 
and issuing the false certificates, it was but reasonable 
that the principal who placed him in the position to per- 
petrate the wrong should bear the loss. That the facts 
that the certificates happened to be in the hands of a 
party who was an agent of the company, or that they 
happened to represent on their face that the coupons 
had been deposited by such person, were not sufficient 
of themselves to discredit the certificates, or to require 
of innocent third parties toact upon the presumption 
that they were false and fraudulent. It has been held 
repeatedly that purchasers of stock are not bound to 
look beyond the certificate, or to examine the books 
of the corporation, to ascertain the validity of the 
transfer. Lowry v. Com. & Farm. Bank, Taney U. 8. 
Cire. Ct., Dec. 310, and there is no reason why the 
same principle should not be applied to coupon deposit 
certificates. But this question would seem to be en- 
tirely concluded by the reasoning and decision in the 
case of Tome v. Parkersburg Branch R. Co.,. 39 Md. 
81. In that case, the case of New York & N.H. R. Co. 
v. Schuyler, 34 N. Y. 30 and 61, and the case of Titus 
v. Great Western Turnpike Co., 5 Lansing, 250, were 
quoted and approved by this court; and in both of 
those cases certain spurious and fraudulent certificates 
of stock were issued by and to the fraudulent agents 
themselves, and by them disposed of to innocent third 
parties, to whem the companies were held liable. 
Western Maryland Railroad Co. v. Franklin Bank of 
Baltimore. Opinion by Alvey, J. 


MORTGAGE—ASSUMPTION OF BY GRANTEE—SURETY- 
SHIP—RELEASE OF SURETY.—Generally one purchasing 
land subject to mortgage, not only purchases the 
equity of redemption, but purchases the whole estate, 
and assumes the payment of the mortgage as part of 
the purchase-money. Generally an express agreement 
is made to that effect, and the deed is drawn subject 
to the payment of the money. In such case, as be- 
tween the parties, the purchaser becomes primarily 
liable for the debt, and the mortgagor only security; 
and as between them the mortgaged property be- 
comes the primary fund for the payment of the debt. 
The mortgagee may by his dealings with the purchaser 
and mortgagor recognize the purchaser as the princi- 
pal and the mortgagor as only security toward himself. 
A purchaser having assumed the payment of an exist- 
ing mortgage, and thereby become the principal 
debtor, and the mortgagor a surety of the debt merely, 
an extension of the time of payment of the mortgage 
by an agreement between the holder of it and the pur- 
chaser, without the concurrence of the mortgagor, 
discharges him from all liability upon it. In Calvo v. 
Davies, 73 N. Y. 215, the court said, that in such a case 
as this, it must be held on the authorities that the 
rights of parties must be determined by the rules 
governing the relation of principal and surety. The 
doctrine that any dealing with the principal debtor, 
whereby the contract is varied or changed, operates to 
release the surety, is fully maintained and applied in 
Mahew v. Boyd, 5 Md. 102; Yates v. Donaldson, id. 
389, and Oberndorff v. Union Bank of Baltimore, 31 
id. 126. George v. Andrews. Opinion by Irving, J. 


PROBATE LAW—AGREEMENT TO MAKE WILL—POWER 
OF DISPOSITION—EXERCISE AND REVOCATION.—There 
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can be no doubt of the legal right of one, having the 
exclusive ownership of property, to enter into a con. 
tract to execute a will in favor of the other contracting 
party. Andifa will executed under these circum. 
stances is subsequently cancelled, the aid of a court of 
equity can be invoked. But where the power of dis- 
position by will is given toa person having no rever. 
sionary interest, an attempted execution of the power 
by a will made in conformity with the terms of an al- 
leged contract is invalid. The power is not thereby 
exhausted, and such will is revoked by a subsequent 
will duly admitted to probate. Wilks v. Burns. Opin- 
ion by Gillott, J. 


NEW JERSEY COURT OF CHANCERY 
ABSTRACT. 
MAY TERM, 1883.* 

ANNUITY—APPORTIONABLE IF FOR SUPPORT. — A, 
and his wife conveyed their farm to B., the husband of 
their granddaughter, in consideration of B.'s agree- 
ment, secured by B.’s bond and mortgage on the 
premises, to pay A. an annuity of $250, on the Ist day 
of April, for his life, and if A.’s wife survived hira, to 
pay her an annuity of $200 for her life. A.’s wife out- 
lived him, and afterward died on September 19, 1881. 
Heid, that her annuity, having been evidently given 
for her support, was apportionable. There is no doubt 
that the general rule is that where an annuity is pava- 
ble on a fixed day during life, and the annuitant dies 
before the day, his representative is not entitled to a 
proportionate part of the annuity for the time which 
has elapsed since the last day of payment. Interest 
due on a bond and mortgage was always apportionable 
on the ground that it accrued from day to day. 2 
Spence Eq. Jur. 578. -But the rule as to annuities has 
established exceptions in the case where an annuity is 
given for maintenance of a wife living separate from 
her husband, or for the support of minor children. 1 
Story Eq. Jur., § 480; Williams on Ex’rs. 835. And 
the exception has been extended to the apportionment 
of the income of a fund belonging to a charitable 
corporation having for its object the support 
of poor persons. Attorney-General v. Smythies, 16 
Beav. 385. And Also where an annuity has been given 
in lieu of dower. Gheen vy. Osborn, 17 S. & R. 171; 
Blight v. Blight, 51 Penn. St. 420. And where ground 
rents were devised to a widow with remainder over. 
145. And where the divi- 
dends of bank stock were given to husband and wife, 
and the survivor for life, with remainder over. 
Rutledge v. Rutledge, Harp. Eq. 65. Matter of Lacka- 
wanna Jron and Coal Co. Opinion by Runyon, Ch. 


TENANT IN COMMON—LIABLE FOR RENTS AND PROF- 
Its. — A tenant in common who prevents his co-ten- 
ants from obtaining from the premises held in common 
their just shares of the income the premises are capa- 
ble of yielding, or who takes possession of the whole, 
and uses them as his own, aud thereby makes a profit, 
is bound to account to his co-tenants, either for the 
rental value of the premises, or the profits he has 
made. Edsal v. Merrill. Opinion by Van Fleet, 
vw. te 

TRUSTEE — PURCHASE OF TRUST PROPERTY BY. — 
Trustees are never permitted, without the aid of the 
court, to buy the property which they hold as such. 
Creveling v. Fritts, 7 Stew. Eq. 134; Romaine v. Hen- 
drickson, 12 C. E. Gr. 162; Colgate v. Colgate, 8 id. 
872; Michmoud v. Girod, 4 How. 503; Booraem v. 
Wells, 4C. E. Gr. 87; Staats v. Bergen, 2 id. 297; S. 
C. on appeal, id. 554; Jewett v. Miller, 10 N. Y. 402; 


*To appear in 10 Stewart's (87N. J. Eq.) Reports. 
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Van Epps v. Vav Epps, 9 Paige, 237; Fulton v. Whit- 
ney, 66 N. Y. 548; Bennett v. Austin, 81 id. 308, 332. 
Carson v. Marshall. Opinion by Bird, V. C. 
WILL—INCONSISTENT LIMITATION VOID. — Where 
the language of a testator shows a clear intent to de- 
vise the fee of his lands to his wife, words of recom- 
mendation or suggestion or advice as to the manage- 
ment or occupation thereof by the family, con- 
tained in other clauses, will not limit her estate. 
Where the first taker of an interest in lands has an ab- 
solute estate therein, a limitation over, by way 
of executory devise, is void. Ide v. Ide, 5 Mass. 500; 
Burbank v. Whitney, 24 Pick. 146; McDonald v. Wal- 
grove, 1 Sandf. Ch. 274; Armstrong v. Kent, 1 Zab. 
509; S. C., 2 Halst. Ch. 637; Annin v. Vandoren, 1 
McCart. 135. Hoxey v. Hoxey. Opinion by Runyan, Ch. 


> 


PRESENTATION OF JUSTICE NELSON’S POR- 
TRAIT TO THE COURT OF APPEALS. 


On presenting a portrait of the late Mr. Justice Nel- 
son to the New York Court of Appeals, on Tuesday, 
Nov. 20th, Ex-judge William H. Arnoux said: “I de- 
sire to make a motion that lam sure it will afford the 
court pleasure to grant, for it involves’ neither writing 
an opinion, nor examining authorities, nor the possi- 
bility of doing an injustice. On behalf of Charles 
O’Conor, David Dudley Field, Wm. M. Evarts, Wm. 
A. Beach, and other gentlemen of like distinction in 
the profession in the city of New York, life-long 
friends of that eminent jurist, Samuel Nelson, I have 
the honor to move the acceptance by this court of a 
portrait of Mr. Justice Nelson. 

“This portrait was painted by Mr.Francois,a French 
artist, from life, from sittings in the year 1870, and is, 
Iam informed, the only portrait, with perhaps one 
exception, painted from life, now extant, and is merit- 
orious as a work of art aside from its value as, a por- 
trait. 

“It is certainly unnecessary and might be unbecom- 
ing in me to address to this court any prolonged eulo- 
gium upon Judge Nelson. He has made an imperish- 
able record in the reports of this State, and in shaping 
our jurisprudence during the many years he adorned 
the bench of the former Supreme Court and the Court 
of Errors, and when he was transferred to the wider 
sphere of the Supreme Court of the United States he 
continued to wield an influence second to none. Your 
honors have heretofore accepted the portraits of other 
illustrious jurists to be placed in your court room in 
the new Capitol, and it may safely be said that Judge 
Nelson was the peer of them all. His noble face, as 
youremember it in his life, oras it looks down so 
benignly from this canvas, shows his great character. 
It has been often remarked that he looked like a lion, 
and he was truly a king among men. No man more 
completely embodied these words of Matthew Arnold, 
‘sweetness and light,’ than did Judge Nelson. His 
private character was without a shadow of a blemish, 
and while he could condescend in private life to lay 
aside the judicial ermine and join with light-hearted 
zest in festive enjoyment he never forgot the innate 
dignity natural to himor the dignity of his high 
office. 

“In view of the demand made upon your time by the 
many cases before the court, I shall not trespass 
further, but will conclude by renewing my applieation 
that your honors will accept this portrait and give it 
place in your Walhalla of judicial worthies.” 


Chief Judge Ruger responded as follows: 

“It is with much pleasure that the court accept this 
contribution by the bar to the collection of portraits 
which they already possess. 

“While there are already in that collection many 
portraits of the distinguished men who in former 





times attained eminence at the bar as well as upon 
the bench in this State, it is yet far from being as full 
as is desirable. 

“The names of many great and illustrious judges and 
lawyers who have adorned the profession of the law in 
our past history, and who are well entitled to be 
placed in our gallery of portraits, will occur to the 
mind of every lawyer. 

“We have been much indebted to the liberality of the 
bar for those which we now have; and the number of 
those which are still absent, but whose presence is in- 
dispensable to complete the connection between the 
various periods of our judicial history, is so small that 
we may reasonably hope that in some way they may 
still be furnished to us. 

“The history of the jurisprudence in this State can 
have no better aid or illustration than in the reproduc- 
tion before its students of the features and physical 
characteristics of those who have contributed to 
events which form that history. 

“Tn the life-time of learned and able men who have 
occupied the bench in our State during its independent 
existence, there are but few who have occupied a more 
enviable and prominent position than the subject of 
your donation. 

“The period during which he sat upon the bench of 
the Supreme Court of this State forms the connecting 
link between the living and the past generation. 

“There are many still living engaged in the active 
duties of life, who appeared before the court of which 
Samuel Nelson was chief judge, while there are few 
indeed who have personal acquaintance with the court 
which preceded his time. 

“For full fifty years Judge Nelson occupied continu- 
ous high judicial position under the State and Federal 
governments, and retired from it only when increas- 
ing infirmities warned him of his approaching end 
and the need of preparation for another stage of ex- 
istence. 

“But few persons in our State have ever attained so 
large a share of the support and esteem of his fellow 
citizens, and retained it with undiminished force fora 
longer period of time that did the subject of this por- 
trait. 

“An unblemished character, a calm and judicial tem- 
perament, combined with high sense of honor and 
quick intelligence, were the leading qualities by which 
his high place in public was secured. 

“Tt is fitting and proper that this court, whose duty 
it is to maintain the judicial labors which occupied so 
large a part of the life of Judge Nelson, should em- 
brace this opportunity to pay poiuted respect to his 
character and reputation. 

“The clerk will enter in the minutes of the courta 
memorandum of these proceedings.” 


eS 
NEW BOOKS AND NEW EDITIONS. 


GRAY’sS RESTRAINTS ON ALIENATION. 
Restraints on the Alienation of Property: By John Chip- 
man Gray, Story Professor of Law in Harvard University. 

Boston, Soule and Bugbee, 1883. Pp. xvi and 217. 

The rapidly increasing number of treatises on single 
topics indicates not only the tendency of legal science, 
but also the present greatness of that body of learning 
which we denominate the law. A work upon the sub- 
ject referred to in the title above given would have 
exhausted the statute and case law of fifty 
years ago in a score or so of pages. But the book 
before us, in which what legislators have enacted and 
judges declared is condensed and abbreviated as much 
as is reasonably possible, embraces a couple hundred 
of pages of matter strictly pertinent to the subject. 

The reputation and position of the author is a guar- 
anty that the work he sends out is worthy of the at- 
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tention of his professional brethren, and we are not 
surprised upon examination to find the volume acom- 
prehensive and practical treatise upon an important, 
though perhaps a narrow branch of jurisprudence. 
The method in which the tupic is treated is briefly 
this: Asrestraints on alienation are sought to be 
effected in two ways, namely, by forfeiture in case 
alienation is made, and by rendering a contract to 
alienate void, two divisions or heads for consideration 
naturally follow. Under each of these are grouped 
the rules applicable to the various kinds of estate, 
such as in fee, for life, in tail, and for years. A short 
summary closes the body of the work. The New 
York law is reviewed in an appendix. The citations 
ofauthority are very numerous aud must embrace 
substantially every thing. 

The book being from the University press, is of 
course well printed. 

ABBoTT’s New YorK Dicest—First SUPPLEMENT, 
VoL. 2. ; 

This is the concluding volume of the Supplement to 
Mr. Abbott's original digest, and with its companion 
embraces all the decisions from 1875. Of the first 
volume of the Supplement we spoke in volume 27 of 
this JouRNAL, at page 300, and we can only reiterate, of 
the present volume, what we then said, that it is “the 
best current digest of State law that we have ever ex- 
amined, and a model forall digesters.”” There is an 
immense amount of valuable information in the foot- 
notes, which form a feature peculiar to this digest. 
The volume of 1,200 pages is admirably printed, and is 
published by Baker, Voorhis & Co., of New York. 


MAwnn’s PsYCHOLOGICAL MEDICINE. 

A Manual of Psychological Medicine and allied Nervous Dis- 
eases. Containing the description, etiology, diagnosis, 
pathology and treatment of insanity, with especial refer- 
ence to the clinical treatment of mental diseases, and the 
allied neuroses, and its medico-legal aspects, with a care- 
fully prepared digest of the lunacy laws in the various 
States, relating to the care, custody and responsibility of 
the insane. Designed for the general practitioner of 
medicine. By Edward C. Mann, M. D. With Photo- 
type plates and other illustrations. Philadelphia, P. 
Blakiston, Son & Co., 1883. Pp. 619. 

Of the medical value of this volume we cannot 
judge, but we have seldom taken up a more readable 
work. The subject is one of engrossing and growing 
interest. There can be no doubt that nervous diseases 
and insanity are alarmingly increasing. As one con- 
sequence crimes of certain kinds are increasing, and it 
behooves the lawyer as well as the physician to study 
the subject with care and candor. The book in ques- 
tion is to be cordially recommended. 


BuCKHAM ON INSANITY. 

Insanity Considered in its Medico-legal Relations. By T. R. 
Buckham, M. D. Philadelphia, J. B. Lippincott & Co. 
1883. Pp. 264. 

The scope of this work is much smaller than that of 
the last above. It appeals more especially to lawyers, 
and so far as it goes is equally interesting. We do not 
assent to all the author’s views, but his work is well 
considered and intelligent. We made some reference 
to it in a recent current topic. 


= 


COURT OF APPEALS DECISIONS. 


yg following decisions were handed down Tues- 
day, November 20, 1883. 

Order of General Term reversed, order of Special 
Term affirmed with costs — Charles 7. Plympton v. 
John Bigelow. ——Order affirmed and judgment abso- 
lute ordered against the plaintiff with costs — Edward 
&. Gray, au infaut, ete., appellant, v. The Board of ] 





Supervisors of Tompkins County, respondent.—Judg- 
ment reversed and new trial granted, costs to abide 
the event — George Hosley, respondent, v. City of 
Buffalo, appellant; Mary Byrne, an infant, respondent, 
v. N. ¥. C. & H.R. R. R. Co., appellant; John 
Disher, respondent, v. N. Y.C.& H.R. R. R. Co., 
appellant; James W. Whitford, respondent, v. Thomas 
Luidler, and ors., appellants. —— Judgment affirmed 
with costs—De Witt C. Littlejohn, individually and et 
al., v. Henty Y. Aitrill, et al., respondents; Henry F, 
Fissell, respondent, v. Dow Russell, appellant; Almira 
Hancock, respondent, v. George W. fund, et al., ap- 
pellants; Maria Tice, appellant, v. Henry N. Munn, 
appellant; Audolph Bergmann, respondent, v. George 
Jones, appellant; Leopold Bollerman and another, ap- 
pellants, v. Charles H. Blake, respondent; Henry 
Hentz, et al., respondent, v. Albert A. Miller, appel- 
lant; Olin L. Luffman, appellant, v. Robert 7. Hoy, 
respondent; David W. Baldwin, appellant, v. John i 
Moffett and another, trustees, etc., respondents; Levi 
fF. Bowen, respondent, vy. Robert W. Beck, appellant; 
Gilbert D. Ryerson, respondent, v. William 2. Welling, 
appellant; Joseph F. McCormack, appellant, v. City 
of Syracuse, respondent; Edwin Groat and another, 
respondents, v. Wendell Moak, appellant; The People, 
respondents, v. Charlies D. J. Noelke and another; 
Leopold G. Beatse, respondent, v. Thomas R. Sharp, 
receiver, etc., appellant.——Order of General Term re- 
versed and judgment of Special Term affirmed, with 
costs in both courts—Loren C. Woodruff, appellant vy. 
Erie Railway Co., respondent.——Judgment of Gen- 
eral Term, and that entered upon report of referee re- 
versed. New trial granted. Costs to abide the event 
—Horace Andrews and another, respondents, v. Thomas 
M. Tyng.— Judgment affirmed with leave to plaintiff 
to serve an amended complaint within 20 days 
from notice of the entry of this judgment, upon pay- 
meut within the same time of costs from the service of 
the demurer, including those on appeal to the General 
Term and to this court—Levi Nichols, appellant, v. 
George Drew, et al., respondent.——Judgment affirmed 
with costs in this Gourt to each respondent —- Ann 
Reese, respondent, v. Thomas Boese, receiver, etc., 
impleaded, etc., appellant.——Order of General Term 
reversed, and judgment entered upon report of the 
referee affirmed — Rachiel Salisbury, appellant, 
v. Village of Jthaca, respondent. —— Order of 
General Term reversed. Judgment aflirmed with 
costs — Benjamin Wright, receiver, etc., appellant, 
v. Elbert Nostrand, respondent.— Judgment reversed, 
reference discharged, new trial granted, costs to abide 
the event—John J. Marvin, appellant, v. James J. 
Brooks, impleaded, etc., respoudent. —— Judgment 
atlirmed—Albert C. Thorne, respondent, v. Solomon 
Turck, appellant.——Order affirmed with costs—Gil- 
bert D. Ayerson, respondent, v. William R. Welling, 
appellant. ——Judgment of General Term reversed and 
that entered upon the report of the referee affirmed 
with costs—James K. O. Sherwoad, appellant, v. 
Samuel T. Hunser, respondent.—Judgment of Gen- 
eral and Special Terms reversed and judgment order 
for the defendant with costs—William Rk. Seward, et 
al, respondent,v. Henry EF. Huntington,impleaded,etc., 
appellauts.——Order affirmed and judgment absolute 
ordered ou the stipulation of the defendant with costs 
—William H. Kimball, receiver of Merchants’, Bank, 
appellant, v. Frances Ann Myers and others, receivers, 
respondents. —— Judgment reversed and new trial 
ordered, unless the plaintiff stipulates that the amount 
be adjusted at the amount testified to by the defend- 
ant, viz., $3,625 and interest from December 6, 1875, in 
which case he should have judgment of foreclosure 
and sale in the usual form, according to the prayer of 
the complaint, with costs in all courts—Henry R. n- 
ham, appellant, v. Joseph Cudlipp and another, with 
Curley and others, respundents.——Judgment of Gen- 
eral and Special Terms reversed, with costs of the 
action and this appeal, and the plaintiff have judg- 
ment of foreclosure and sale according to the prayer 
of his complaint, provided he stipulates $2,825 with 
interest to the date of the mortgage as the sum due, 
otherwise a new trial is granted to ascertain the 
amount due from Cudlipp to the mortgagees at the 
time of the execution of the mortgage—Henry R. 
Dunham, appellant, v. Joseph Cudlipp,impleaded with 
Tuske, respondent. 
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CURRENT TOPICS. 





EW men have done so much for the reformation 

of the rules of evidence as the venerable chief 
justice Appleton, of Maine, who has recently retired 
from the bench. In a speech at a banquet given to 
him by the Penobscot county bar, he said: ‘‘Of 
the rules of evidence as existing in the past, it may 
be said without exaggeration that if the knavesand 
criminals had taken sweet counsel together to 
establish a code affording the maximum of protec- 
tion to themselves and the minimum of security to 
the public, giving as by accident an occasional 
chance for a correct decisjon, they could hardly 
have improved upon the law as it was before the 
searching criticisms and the unanswerable argument 
of Bentham detected and exposed the absurd 
fallacies upon which it rested.” After reviewing 
the old rules he continued: ‘‘ The rules to which I 
have called your attention have been either modified 
or repealed. Originally proposed, they met the 
sturdy opposition of benchand bar. Proposed by 
Brougham in 1810, a disciple of Bentham, they 
received a partial adoption in 1843 by Lord 
Denham’s act. In this country, bar and bench, the 
last intrenchment of conservatism, looked ‘askance 
and with averted face at the profaneness of those 
innovations. By way of illustration, I wrote a 
letter to my friend Charles Sumner, on the equality 
of all before the law, therein advocating the right 
of our fellow-citizens of African descent to be re- 
ceived as witnesses, which I sent to one of our law 
journals for publication. But the idea that a negro 
as a slave could be heard as a witness was a notion 
so dangerously radical that its publication on this 
side of the Atlantic was refused, while on the other 
it was deemed worthy of insertion in the leading 
law journals of London. But the bar were not alone 
smitten with the terror of the change. Many years 
ago I sent the editor of the North American Review, 
a learned professor of the leading university in this 
country, a review of Greenleaf’s Treatise on Evi- 
dence, criticising the work and advocating the 
general principle that all who can, by any of the 
organs of sense, perceive, and perceiving can make 
known their perceptions to others, should be re- 
ceived as witnesses to make known such percep- 
tions, leaving their force and effect tothe tribunal 
whose duty it might be to judge of the trustworthi- 
ness of testimony. The article was sent back as 
dangerous and inflammatory in 1ts character, with 
the courteous and complimentary suggestion on the 
part of the professor, that he should as soon think 
of turning a mad bull loose in a crockery shop as 
aid in spreading such heresies. But it was published 
in another review, where the editor was less 
timorous. * * * Other reforms are needed. 
There is no reason why an attorney should not be a 
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witness or why confessions made to him should be 
held more sacred when required for the purpose of 
justice than those of a patient to his physician, 
a principal to his agent, a father to his son, a cestué 
que trust to his trustee; or when the principal is 
subject to examination, why his attorney, his agent, 
should be exempt, or why the knave and the 
criminal should be permitted to enjoy the aid of 
one on whose secrecy they may implicitly rely, 
whatever the fraud to be committed or the crime to 
be defended.” 


On this subject of legal reform we commend the 
following from the West Jersey Press: ‘‘ The law- 
yers of New Jersey are wedded to their ancient 
practice. They are fond of long bills in chancery, 
speciai pleas, bills of costs made up of fictitious 
items, and all the old worn out stuff which belonged 
to the practice of the English courts a hundred years 
ago. The New Jersey bar does not seem to under- 
stand that the people of the nineteenth century are 
not to be any longer imposed upon by the mystery 
of learning with which the lawyers of the middle 
ages in England covered up the simplest processes 
of their business, The press of the State, and the 
laity have for a long time, without avail, been 
urging upon the bar to lay aside its pedantry and 
to come down to business. The Lord Chief Justice 
of England however in his exploration of this 
country, seems to have come upon a State, which is 
generally supposed to be New Jersey, in which the 
ancient subtleties of the law are in active force, and 
which he proposes shall be set aside as a park for 
the preservation of the weird and fanciful creations 
of the pleader’s brain. An article in the London 
Times speaks also of a region in the United States — 
supposed also to be New Jersey — in which the dead 
and buried legal institutions of England still sur- 
vive, and where the ghosts from Zidd'’s Practice, 
and John Doe and Richard Roe, and all the other 
old frauds still walk the earth. Doubtless these 
suggestions from so high an authority as Lord 
Coleridge, who has lately received the adoration of 
the American bar, and coming also from such a 
source as the London Times, will produce an impres- 
sion upon the learned profession in New Jersey, 
which the country newspapers of the State, though 
preaching the same wisdom, have up to this time 
been ineffectual to do.” 


In regard to General Pryor’s engagement to act as 
counsel for O’Donnell on the trial for murder, the 
London Law Journal defends his exclusion on the 
ground that his appearance might invalidate the 
proceedings. It says: ‘‘ With the best will in the 
world toward American counsel, it is extremely 
doubtful whether a judge at the Central Criminal 
Court could legally allow him to represent a prisoner. 
At common law prisoners were not allowed counsel, 
and by 6 & 7 Wm. 4, a. 114, all persons tried for 
felonies are admitted ‘to make full answers and 
defense thereto by counsel learned in the law, or by 
attorney in courts where attorneys practice as 
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‘Counsel,’ of course, means English 
counsel, and as the prisoner in a criminal trial 
‘ cannot consent to any thing,’ an irregularity would 
be committed which might vitiate the whole pro- 
ceedings, if he were represented by persons’ not 


counsel,’ 


authorized by law. No such risk could be run ina 
case like O’Donnell’s.” We can hardly agree with 
this. We do not see that ‘‘ ‘ counsel’ of course 
means English counsel ” to the exclusion of Ameri- 
can counsel admitted by courtesy. And ifa prisoner 
has ‘‘ English counsel,” we do not see that the fact 
that he himself associated American counsel with 
them can hurt the proceedings. 


Science makes a good deal of trouble for the 
courts. The London Law Times says: ‘‘ The exami- 
nation of Mr. Watters at the Guildhall gave rise to 
a novel question in the law of evidence, namely, 
whether a conversation with the prisoner through a 
telephone could be given in evidence against him. 
The objection was naturally taken that the conversa- 
tion was not in the presence of the prisoner. The 
witness was asked whether he recognized the voice, 
and on his replying in the affirmative, the conversa- 
tion was admitted. Should the same piece of evi- 
dence be tendered at the trial we shall await with 
some curiosity the decision of the court upon it. A 
conversation through a telephone is so different from 
a conversation face to face, that it appears to us 
very doubtful whether it can be allowed to stand on 
the same footing for purposes of evidence. Only 
the other day a barrister’s clerk perpetrated ex- 
tensive frauds by giving instructions by telephone 
in his master’s voice, and it is matter of common 
knowledge that the telephone often reproduces the 
voice very imperfectly — especially over long dis- 
tances. In the present state of telephonic science 
a court would probably feel some doubt about ad- 
mitting a conversation between London and Edin- 
burgh. We are inclined to think that in any case 
it is desirable that the party tendering such evidence 
should be required to give further evidence of the 
identity of the speaker at the other end than the 
mere recognition of the voice by a witness.” We 
fully assent to this. Vow et preterea nihil is a very 
unsafe evidence. We protested against ‘“ swearing 
by telephone” some time ago. See 26 Aus. Law 
Jour. 342. 


The attempt to fix a standard and uniform time 
has also made legal trouble. In Massachusetts the 
other day a defendant appeared in season by the 
new time, but too late by the ordinary time, and 
found himself defaulted. The question is pending 
in the Supreme Court, but there can hardly be any 
question that the courts cannot recognize any depar- 
ture from the ordinary time without legislative 
authority. 


No other court in this country, probably no other 
in the world, are so sumptuously housed as our 
Court of Appeals will be when they occupy their 








rooms in the new capitol on the first of January, 
(Lord Coleridge says of the New Law Courts, that 
they seem to him ‘uncharacteristic, unattractive 
and inconvenient.”) These rooms are in the 
third story, over the Governor’s, in the south- 
eastern corner of the building, are amply 
lighted, and command a superb view of the 
river and the eastern hills. The court-room is 
completely lined with oak, with a heavy timber 
ceiling, and a grand fire-place backed by the most 
exquisite Mexican onyx. The judges’ desk is a 
beautiful example of carving. The adjoining rooms, 
for libraries, consultation, and toilette purposes, and 
those allotted to the bar, are all that could be 
desired. The court have made an excellent exchange 
in declining the rooms originally assigned them, 
which were dark, cheerless and inconvenient in 
comparison with these. Now we hope the judges 
will adopt gowns when they take up their new 
quarters. We know gowns are not popular, and 
that is one reason why we would recommend them. 
We rather like a judicial uniformity in dress as well 
as in decisions, The judges of the highest court in 
this couniry wear gowns, and no one scoffs at them. 
The gown is a much more dignified garment than 
the average coat, be it ‘‘claw-hammer,” frock, 
“Prince Albert,” ‘‘cut-awey.” or what not. In 
warm weather too it admits an ez parte style of dress 
(so to speak) underneath,, which is not without its 
advantages. Weare in no danger in this country 
of degenerating into formalism, but rather of losing 
respect for courts and pulpits through famitiarity 
and a lack of elevation. Thus, a western judge 
has recently issued an order that attorneys and 
others shall not smoke in his court room, carry into 
it partly smoked cigars, or put their feet upon 
chairs or tables! 


The President has pardoned Mason who fired on 
Guiteau. The President’s act will be very welcome 
to the masses — those who wink at lynch law. It 
will not be applauded by the more thoughtful. 
Guiteau was a half-crazy fanatic; Mason in his cool 
and sober senses, set to guard Guiteau from violence 
as well as to prevent escape, deliberately tried to 
kill him to render himself famous and make money. 
It is hard to see why he should not suffer the 
penalty imposed. Or rather, it would be hard if it 
were not that next year comes the presidential 


election. 
——_.___—_— 


NOTES OF CASES. 





N Milbery v. Storer, 75 Me. 69, it was held that 
if a person who saw the maker sign a note, after 
ward at the instigation of the payee, but without 
the knowledge or consent of the maker, signs his 
own name thereto as a witness, such alteration will 
not avoid the note if done or procured to be done 
without any wrongful or improper intent. The 
court said: ‘‘The rule does not apply to a case 
where a person sees the maker sign, and afterward 
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adds his own name as a witness, behind the back of 
the maker, without his knowledge and consent, the 
act having been done or procured to be done 
through honest motives and without any wrongful 
intent. The law shrinks from applying the severest 
rule in such a case, but pardons the act upon the 
grounds of expediency and for the public good. It 
is a somewhat common belief among the masses of 
the people, that if a person sees another sign an 
instrument, or if he knows his handwriting, such 
person may attest his knowledge of the fact by 
signing the instrument as a witness without the 
maker’s knowledge or consent. This is often the 
case with contracts, bonds and deeds, as well as 
with promissory notes. It is better that a maker 
or promisor should occasionally and accidentally 
have such a slight risk or chance of injury im- 
posed upon him, than that many important deeds 
and notes should become through innocent mistake 
invalidated and lost. The general rule was reluctantly 
sustained by the Massachusetts court in the case of 
Homer v. Wallis, 11 Mass. 309. In that case the 
witness did not see the maker sign the note. In 
Smith v. Dunham, 8 Pick. 246, the exception to the 
rule, or its qualification, was established. The court 
held, that the act being innocently done, it did not 
amount to a technical alteration. In Fordv. Ford, 
17 Pick. 418, it was held to be a harmless act to add 
a witness to an instrument without the maker’s 
consent, the instrument having been witnessed be- 
fore. In that case no fraud was suggested. In 
Adams v. Frye, 3 Mete. 103, the obligee of an un- 
attested bond got a person, who knew the hand- 
writing of the obligor, but was not present when 
the bond was signed, to add his name as a witness 
to the bond; and in that case the bond was held not 
to be avoided, it being shown that the act was done 
without any wrongful intent. It is there said by 
the court: ‘ We think it would be too severe a rule, 
and one which might operate with great hardship 
upon an innocent party, to hold inflexibly that such 
alteration would, in all cases, discharge the obligor 
from the performance of his contract or obligation. 
If an alteration, like that made in the present case, 
can be shown to have been made honestly, if it can 
be reasonably accounted for, as done under some 
misapprehension or mistake, or with the supposed 
consent of the obligor, it should not operate to avoid 
the obligation.’ Willard v. Clarke, 7 Metc. 435, 
affirms the doctrine of the Massachusetts cases pre- 
ceding that case. We regard the doctrine as fully 
established by our own adjudications. In Brackett 
v. Mountfort, 11 Me. 115, it was held that the note 
was avoided by such an unauthorized alteration. In 
that case the witness did not see the maker of the 
note sign his name, and he added hisown name 
thereto more than ten years after the note was made, 
The court evidently regarded it asa fraudulent 
alteration. In Rollins v. Bartlett, 20 Me. 319, it 
was held that the validity of a note would not be 
destroyed by a subscribing witness attesting the 
note generally, when he saw only one of the three 





promisors execute the note, the act being done with- 

out a wrongful intention. In Thornton v. Appleton, 
29 Me. 298, the attesting witness saw the maker 
sign the note and afterward, without the knowledge 
and consent of the maker, at the request of the 
payee, witnessed the same. But this act, it was held, 
did not annul the note, it being done without an 
intention to defraud. Mr. Parsons (2 Bills and 
Notes, 555,) approves the doctrine unhesitatingly. 
Other authorities could be added, Procuring such 
an attestation would be prima facie evidence of 
fraudulent intent. But that may be rebutted and 
disproved.” Mr. Daniels says (Neg. Inst. § 1398): 
‘¢But it is treading on dangerous, and at least 
doubtful, ground to countenance this doctrine.” 


In Cheney v. Town of Ryegate, 55 Vt. 499, an 
action for injuries received while travelling on the 
the highway, caused by acollision with a runaway 
team whose driver had been thrown from the sled in 
consequence of a bad place in the road about fifty 
rods back of the place where the accident occurred, 
evidence that such team had the habit of running 
away was held not admissible. The court said: 
‘¢ We think there was no error in this. The towns 
are required to so construct their highways as to 
guard against accidents likely to occur. In Kelsey 
v. Glover, 15 Vt. 708, Kelsey’s horse was killed by 
a rmnaway team, forced into the highway and 
against Kelsey’s horse by a tree-top on the margin 
of the road. That horse had the historic vice- of 
running away, ‘without any occasion.’ Whether 
the runaway horses are instigated by inherent vice, 
or adequate occasion, is not material; it is enough 
that the danger of injury to the plaintiffs was en- 
hanced by this accident, or incident, that occurred 
in consequence of this bad place in the road. 
Whether the owner or driver of that team could 
have recovered damages for his injury of this 
defendant is not involved in this case.” 


In Matthew’s Appeal, Pennsylvania Supreme Court, 
October, 30, 1883, 13 W. N. C. 502, an interesting 
question of the right of counsel to comment on a 
master’s report arose. The chief justice said: ‘‘ Our 
attention has been directed to some objectionable 
and improper language in the appellant’s paper- 
book. Objectionable words, hastily spoken in the 
warmth of oral argument, may often be excused. 
In printed arguments there is no excuse for language 
such as we find in this book. The motives of the 
master are impugned, and he himself is spoken of 
contemptuously. Especially is this unjustifiable 
where, as here, the master’s report was confirmed 
by the court. The master is a part of the court. 
To say that his ‘ course of reasoning is contrary to 
common sense * * * it is kin to the utterings 
of a ‘crank’? is not criticism on his reasons, nor 
relevant to the questions at issue. Farther on we 
find this language: ‘ Butthe master bridged it over 





by saying that there was so little of the balance of 
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purchase-money left that the game would not be 
worth the candle; and therefore excused the company 
from fault. Here again we have aruling which more 
closely resembles the utterings of a ‘crank’ than it 
does the reasoning of a chancellor.’ The attention 
of appellant’s counsel was called to this objection- 
able language in open court a week ago, immedi- 
ately after the calling of the general list, but the 
book now comes to us unchanged. A majority of 
this court has determined that this paper-book be 
suppressed.” Counsel for appellant desired to be 
heard, but the chief justice said: ‘‘We have read 
the language and decided on its impropriety. We 
cannot hear argument as to the wisdom of our 
decision, but if you wish to make any apology we 
will hear you.” Counsel for appellant then stated 
that the argument was written in haste, and was not 
intended to reflect personally on the master, between 
whom and the counsel friendly relations exist; and 
that the objectionable language would be expunged. 
The paper-book having been purged, the case was 
afterward by consent of appellee’s counsel heard 
by the court. 


The Canada Law Journal publishes the report of 
Reg. v. Taylor, Ontario C. P. Div., February, 1882, 
which case holds that it is criminal for a barber to 
shave for hire on Sunday. The statute prohibits 
**worldly labor or work of his ordinary calling,” 
excepting works of necessity and.charity. The court 
said: ‘ The defendant is, in my opinion, aworkman 
— one of the class of persons named in the statute. 
The act of shaving he is charged to have performed 
as a barber is an act that was done by him in the 
ordinary course of his business as a barber, and it 
was done on the Lord’s day, and was not a work of 
necessity or charity. It was that kind of worldly 
labor which the statute expressly forbids being 
done on that day. The case of Philips v. Innes, 4 Cl. 
& ". 234, applies very closely to this case, because 
the House of Lords declared the business of shaving 
by a barber on Sunday was not ‘ a work of necessity 
or mercy,’ which is the language of the Scotch law. 
In that case the master was attempting to compel 
his apprentice to serve in the shop on Sundays till 
about ten A. M., and to shave the customers of his 
master, who frequented the barber’s shop on that 
day for the purpose of being shaved, and the deci- 
sion was reversing the judgment of the Scotch 
court, that the apprentice could not be required to 
do that which was unlawful to do on such a day. 
It has been decided in England that a baker or 
cook may supply his customers with their meals 
prepared by such baker or cook at his usual place 
of business upon Sunday, because many persons 
have not the means of doing such work themselves, 
and it is of necessity that they must eat. There is 
a great difference between such a business as that 
and carrying on the work of shaving. The business 
of a barber, I presume, could, while it was associa- 
ted with that of surgery, have been carried on on 
Sunday. These two very dissimilar professions 





were united by the 32 Heary VIIL., ch. 42, but were 
severed by 18 George II., ch. 15, because ‘the 
barbers belongivg to the corporation have for many 
years been engaged ina business foreign to and 
independeut of the practice of surgery ’— a very 
satisfactory reason. Since then the barber is nothing 
more than a workman, one who performs mere 
manual labor, and he cannot lawfully exercise his 
calling on Sunday any more than any other work- 
man may.” Osler, J., moreover said he thought 
the cases of a baker and a barber not distinguish- 
able. See State v. Lorry, 7 Baxt. 95; 8. C., 32 Am. 
Rep. 555. 


In Shultz v. Insurance Co., Ohio Supreme Court 
Commission, October 23, 1883, 4 Ohio Law Jour. 
514, it was held that a life insurance policy con- 
ditioned to be void if the assured should ‘‘ under 
any circumstances die by his own hand,” was not 
avoided by his death by his own hand while insane. 
The court said: ‘‘The phrase, ‘under any circum- 
stances,’ must be disregarded as too general and 
uncertain to serve any purpose in the construction 
of the proviso under consideration.” Citing Jacobs 
v. Life Ins. Co., 1 McA. 632, where the condition 
was, ‘‘ shall die by his own hand or act, voluntary 
or otherwise.” The court then review the conflicting 
authorities on the meaning of the phrase, ‘‘ die by 
his own hand,” and adopt the rule of Life Ins. Co. 
v. Terry, 15 Wall. 584. Two judges dissented, 
observing: ‘‘It seems to us that the words ‘shall, 
under any circumstances, die by his own hand,’ do 
indicate that the phrase was not used in the technical 
sense. They evince a purpose to widen that which 
judicia! construction had made narrow. As that 
narrowing consisted in always so construing the 
phrase as to include the idea that the decedent was 
criminal, and therefore sane, it is evident that the 
widening intended consists in excluding that idea, 
Hence by areasonable construction effect can be 
given to the new words ‘ under any circumstances.’ 
If we are right in thus thinking, it is the duty of 
the court to so construe in this case.” 


a 
COMMON WORDS AND PHRASES. 


PPARATUS; AprenpDAGEs. — A mathematical 
chart may come within the description of 

‘¢ school apparatus and appendages.” School District 
v. Swayze, 29 Kans. 211. The court said: ‘‘ Now 
it is certain that all kinds of school apparatus are 
not included among the articles properly denomi- 
nated ‘appendages;’ but we think it is equally cer- 
tain that some kinds of school apparatus may be 
denominated ‘appendages;’ for instance, we would 
think that blackboards, outline maps and mathe- 
matical charts, to be hung upon the walls of the 
school-house and to remain there permanently for 
the purpose of illustrating such lessons in science, 
history or geography as might be taught in the 
schools, might properly be denominated both ‘school 
apparatus’ and ‘appendages.’ A mathematical 
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chart might be hung upon the walls of the school- 
house and become an appendage; and it might also 
be used for the purpose of illustrating the science of 
mathematics, and thereby become a part of the 
apparatus used by the school.” 
Buckxet-SHor.—In Bryant v. Western Union 
Telegraph Co., 7 Fed. Rep. 825, it issaid: ‘If 
bucket-shop means a place where wagers are made 
upon the fluctuation of the market price of grain 
and other commodities, then I think the evidence 
shows the complainants keep such a ‘shop,’ and are 
of the class which defendants are prohibited from 
furnishing the market quotations of the Chicago 
Board of Trade. This is gambling, and a very 
pernicious and demoralizing species of gambling, 
which a court of equity should not protect even if 
the board of trade had not taken the action it has.” 
Packet. —In United States v. Blackman, 17 Fed. 
Rep. 837, the defendant, a railway postal clerk, was 
indicted for detaining and opening a packet of tea, 
The statute spoke only of opening ‘‘any letter 
packet, bag, or mail of letters.” It was held that 
the packet need not necessarily be one of letters, 
The court said: ‘‘If the statute had provided for 
mailing only letters, then we should have under- 
stood that the packet referred to was a packet of 
letters; but since the statute authorized the mailing 
of packets of merchandise, I hold that such packets 
were likewise included in the criminal provision 
under consideration. To hold otherwise would be 


to assume that Congress intended to provide for 
mailing packets both of letters and of merchandise, 


but did not intend to punish employees for tamper- 
ing with the latter. The more reasonable construc- 
tion is that the word ‘packet’ in the statute in 
question means any packet which is mailable.” 
Device. — In Re Lee Tong, United States District 
Court, Oregon, November 3, 1883, Chic. Leg. News, 
November 17, 1883, it is held that the Chinese 
game of ‘“‘ tantam” is gaming by means of a device. 
The court said: ‘It isa simple game of chance; 
something like ‘ odd or even.’ The device by which 
it is played are little brass disks, called ‘cheen,’ 
about the size of a twenty cent piece, with a square 
hole in the center, in which the conductor of the 
game inserts a pointed stick for the purpose of 
conveniently and publicly moving them on the table 
as he draws them from the pile. He has probably 
two or three hundred of these near him. On the 
table when the game is played a small square is 
described, with its sides marked 1, 2, 3,4. The 
player takes up, at random, a handful of the brasses 
and puts them on the table before him, and as he 
does so, covers them more or less with a hollow 
vessel, so that no one can tell what number is inthe 
pile or whether it is an odd or even one. The 
players then put down their money on the sides of 
the square, as they may fancy. When this is done 
the conductor uncovers the brasses and picks them 
out of the pile, four at a time, until only four or a 
less number are left. If the number left is an even 
one —either two or four, the player who put his 





money on this figure wins a like amount from the 
table, less a rebate of seven per centum to the con- 
ductor, and the table wins what is laid on the other 
even number, while those who put their money on 
the odd numbers withdraw it. If the number of 
brasses left is an odd one — either one or three, that 
number wins and the process is reversed. The 
device mentioned in the statute is not cards, dice or 
other ‘ like’ device, but simply ‘ other ’device. And 
if it were a ‘like ’ device, the question would arise — 
like in what respect? like which of them? Cards 
and dice are in most respects very unlike — indeed, 
they have no resemblance, except that they may 
both be used for gaming. But then any thing which 
may be used for that purpose is so far a like device 
The coin of the realm, when used to play the game 
of ‘match,’ ‘heads or tails,’ ‘odd or even,’ for 
money or any thing of value—a long and short 
straw when used to play the game of ‘draw straws’ 
for the same purpose —a ‘wheel of fortune’ ora 
‘ grab-bag,’ when used at church fairs or festivals or 
elsewhere, to dispose of articles of value upon the 
chance of getting something for comparatively 
nothing, are each and allof them, so far, just as 
much gambling devices as cards or dice canbe, In 
short, any thing which is used as a means of play- 
ing for money or other things of value, so that the 
-result depends more largely on chance than skill, is 
so far a gambling device.” 

RatsE. — In regard to money to be got by sub- 
scription, this means ‘‘ collect.” Prest., ete., of 
Bates College v. Bates, Massachusetts Supreme Court, 
September, 1883. 

Goop Fairn. —In Wilder v. Gilman, 55 Vt. 508, 
Redfield, J., says: ‘‘ Good faith, or the want of it, 
is not a visible, tangible fact, that can beseen and 
touched, but rather a state or condition of mind 
which can only be judged of by actual or fancied 
tokens and signs; and the greatest errors have been 
committed, and the bloodiest and blackest pages in 
history written by men who arrogate to themselves 
good faith, and deny it to others. The richest 
ingredient of our inheritance is that there is woven 
into the texture of our organic law that crime cannot 
be predicated upon the fancied state of mind; nor 
fundamental rights lost or denied, except for overt 
acts, Sin, whether original or imputed, doubtless 
exists, and sometimes in the most subtle form, but 
it has been found wiser and safer to leave that to 
Sree discussion and the harmless exercise of opinion ; 
that the ‘subtle disputants on creeds’ may have 
‘free course,’ without power to inflict penalties for 
error of opinion or a bad state of mind. It is not 
probable that this justice had a very accurate con- 
ception of what ‘good faith’ meant, whether it had 
reference to the ‘ Nicene Creed’ or to some abstruse 
process of the law which he did not fully compre- 
hend. This statute to work beneficial results must 
have a practical administration. The petitioner was 
denied a valuable right, because, as the record is 
made to say, he did not present his claim in good 
faith, though he swore to the claim and there was no 
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evidence to thecontrary. It was somewhere in the 
woods of this same county, when the pettifogger had 
free course, and petty justices rendered final judg- 
ments in actions for slander and other matters with- 
out jurisdiction, that an honest suitor sued in tres- 
pass for taking personal property, read a case to the 
very point in the Vermont Reports, wherein the case 
was stated as trespass de bonis asportatis, showing 
what he had done was lawful and right. The 
pettifogger, with a show of offended dignity at such 
outrages upon justice, informed the magistrate that 
the defendant did not read that case to the court ‘in 
good faith. He knew better; it had nothing to do 
with the case in hand; it showed on the face of the 
opinion of the court that it was a miserable quarrel 
between two men about a lot of potatoes.’ It hardly 
need be added that the defendant was cast in his 
suit for the want of ‘good faith.’ And we remember 
as one of the well authenticated incidents of the 
Orleans county bar that the late Samuel Sumner, 
having graduated with honor from college and 
regularly admitted to the bar, began practice at 
Coventry. He was soon called to defend a suit at 
Derby. Sumner felt scandalized and exhibited some 
passion at the unprofessional treatment he received, 
whereupon objection was made to Sumner that his 
pretense of being an attorney was not in ‘ good faith; 
that he does not look nor appear like an attorney ;’ 
and neither a defense nor appeal was allowed to 
Sumner’s client. Whether such a miscarriage of 


justice may be technically and strictly termed fraud, 
accident, or mistake, or not, it is a mishap, when 
final judgment has come upon a man, and legal 


rights denied him, without fault on his part. It is 
more common that justices are so acted upon that 
they get in the wrong, than they, of their own 
volition, act corruptly. And from what is stated in 
this, it would seem more probable that the mind of the 
justice, especially all judicial qualities of his mind, 
by the charges and counter-charges of good and bad 
faith, was in a state of catalepsy, so that he denied 
the appeal without much considering on what legal 
ground it could be put. It wasa mishap, and for all 
practical purposes may be called ‘accident or mis- 
take.’ ” 

OPERATION OF Rartway. — A section-hand, en- 
gaged in loading timber upon cars, is not engaged 
in the ‘operation of the railway.” Smith v. 
Burlington, ete., R. Co., 59 Iowa, 73. 

Toots. —In Green v. Raymond, 58 Tex. 80, it 
was held that a printing press, types and cases are 
exempt from forced sales as ‘‘tools and apparatus 
of trade or profession.” The court said: ‘‘The 
terms used, and especially the word ‘apparatus,’ is 
strikingly apt, a generic term of the most compre- 
hensive signification. The trade or profession of 
Raymond was that of editor and publisher of a 
weekly newspaper. What tools and apparatus be- 
longed to that trade or profession? It is the printing 
press, type, cases, etc., and not alone the pair of 
scissors, bottle of ink and goose-quill pen of the 
editorial department. The apparatus belonging to 





the trade of a publisher must of necessity include 
the press, type, cases, etc., which are essential to 
thé conducting of that business. The blacksmith 
could as well dispense with his anvil and hammer, 
the shoemaker with his awl and last, the farmer 
with his plow and hoe, as could the publisher dis- 
pense with his press, type anc cases; and yet all of 
these are exempt as belonging to these respective 
trades. So inour opinion are the press, type, cases, 
etc., of the publisher exempt as belonging to his 
trade.” 

Box. — A barrel is a ‘‘ box” within the purpose 
and requirement of the statute regulating the draw- 
ing of juries. Commonwealth v. Bacon, Massachusetts 
Supreme Court, September, 1883. 


—_—»___—_. 


DEVISE IN TRUST FOR RELIGIOUS PUR- 
POSES. 


OHIO SUPREME COURT, JANUARY TERM, 1883.* 


SOWERS V. CYRENIUS. 

A residuary clause in a will in these words, ‘‘At the decease 
of my wife Esther, I give and bequeath all my estate, real 
and personal, for the preaching of the Gospel of the 
blessed Son of God, as taught by the people known now as 
Disciples of Christ. The preaching to be well and faith- 
fully done in Lorain county in Birmingham, and at Berlin 
in Erie county, Ohio, and I nominate and appoint John 
Cyrenius, Silas Wood and Samuel Steadman executors of 
this item of my last will and testament, and I request them 
to dothe business without remuneration ,’’—creates a valid 
trust which will be enforced ina court of equity. 

Whether the legal title to the real estate devised is in the 
trustees, or descended to the heir at law, it is subject to the 
trust. 

When one of the trustees named in the will died, and another 
removed to a place unknown, the probate court had power 
to fill such vacancies, although there was a surviving 
trustee capable of executing the trust. S. & C., 1630, 8 
66, 67. 

Samuel G. Gable, a resident of Lorain county, by his 
will gave to his wife ali of his estate during her life, 
and appointed her sole executrix of the will. The will 
then provided as follows: 

‘Item 3: At the decease of my wife Esther, I give 
and bequeath all my estate, real and personal, for the 
preaching of the gospel of the blessed Son of God, as 
taught by the people known now as Disciples of Christ. 
The preaching to be well and faithfully done in Lorain 
county in Birmingham, and at Berlin in Erie county, 
Ohio, and I nominate and appoint John Cyrenius, 
Silas Wood and Samuel Steadman, executors of this 
item of my last will and testament, and I request them 
to"do the business without remuneration.” 

The testator died without issue, and the will was 
admitted to probate in Lorain county. The testator’s 
widow afterward married Samuel Sowers, the plaintiff 
in error, and died intestate, leaving said Sowers fer 
heir-at-law. Silas Wood having died, and Samuel 
Steadman having removed from the State of Ohio to 
some place unknown, the Probate Court of Lorain 
county appointed in their places as trustees under the 
will, Stanley M. Parmley and James T. Robinson. 
Cyrenius, Parmley and Robinson duly qualified as 
trustees and filed a petition in the Common Pleas 
Court of Lorain county against Sowers, asking for a 
construction of the will and for authority to sell the 
realestate of which the testator died seised, and to 
carry out the trust created by the will. 


* To appear in 39 Ohio State Reports. 
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Sowers demurred to the petition and his demurrer 
was overruled. He then answers denying the due ap- 
pointment of Parmley and Robinson as trustees, and 
the legal power of Cyrenius, Parmley aud Robinson, 
to act as trustees, and averring that the provisions of 
the third item of the will are vague, uncertain and 
void, and that no power or authority is by the terms 
of said item vested in the executors therein named to 
sell or dispose of the property. The Court of Common 
Pleas held that the trust was valid and rendered judg- 
ment for the trustees in accordance with the prayer of 
the petition, which judgment was affirmed by the 
District Court, on error. 

This proceeding is prosecuted to reverse the judg- 
ment of the District Court. 


N. L. Johnson, for plaintiff in error. 


Pennewell & Lamson, and Geo. P. Metcalf, for de- 
fendants in error. 


Upson, J. The decisions in the courts of this coun- 
try and of England, in cases involving the power of 
courts of equity to enforce charitable trusts, and the 
validity of such trusts, are numerous and somewhat 
conflicting. But they have been fully considered in 
several cases heretofore decided by this court, and 
need not now be reviewed. It is only necessary to 
state the conclusions at which we have arrived. 

Gifts for charitable purposes have always been 
favored, and trusts created for such purposes are car- 
ried into effect by courts of equity upon general princi- 
ples of equity jurisdiction. 

In the case of Urmey’s Executor v. Wooden,10O. St. 
164, it was decided that the courts of chancery in this 
State, independently of the statute of charitable uses, 
(43 Elizabeth), have jurisdiction to enforce such trusts, 
and the existence of that jurisdiction has not since 
then been questioned. 

Among the charitable trusts which have been most 
liberally construed and most uniformly sustained have 
been those created for the promotion of religion and 
education. It is clear from tbe language used by the 
testator in the third item of his will, that he intended 
his property to be used, after the death of his wife, for 
the promotion of religion by the preaching of the gos- 
pel of Christ as taught by the denomination known as 
the Disciples of Christ. The object thus stated is 
claimed to be vague, indefinite, and uncertain, but the 
authorities decisively show that this claim cannot be 
sustained. We need only refer to the decisions of this 
court ia the cases of Urmey’s Executor v. Wooden, 
supra; and JZiller v. Teachout, 24 Ohio St. 525. In the 
former cause the residue of the estate was devised to 
“the poor and needy, fatherless, etc., of Jefferson and 
Madison townships,” of Montgomery county. In the 
latter case, the residue of the estate, after the death 
of the testator’s wife, was to be appropriated and used 
“for the advancement and benefit of the Christian 
religion.”” In neither of those cases was the object of 
the trust defined with greater certainty than in this. 

It is no objection to the validity of the trust that the 
individuals to be benefited by it are not designated in 
the will, for this indefiuiteness is a necessary character- 
istic of charitable trusts. It is only required that dis- 
cretionary power to use the property for the purposes 
intended by the testator should be given to trustees 
appointed by him, or by the court. In this instance 
that power has been plainly given by the testator to 
the persons named as executors of the third item of the 
will. Although the language of the will might have 
been more definite, the intention is clear and the trust 
valid. 

It is next insisted that the estate was not devised, or 
intended to be devised, to the trustees. It is true that 
the estate is not devised in express terms, but the 





weight of authority is in favor of the proposition that 
courts will by construction imply an estate in trustees, 
although none is given them in words, in cases where 
they are required to do something which cannot be 
done without a legal estate, and that the estate thus 
implied will be an estate sufficient for the purposes of 
the trust. In this case, the purposes of the trust obvi- 
ously require an estate in fee, and that estate would 
under that rule be implied by construction in the 
trustees. It is unnecessary however to decide whether 
an estate in fee was taken by the trustees, or not, for 
even if the legal estate descended to the plaintiff in 
error, it descended subject to the trust, which could 
still be enforced against it. This was decided in the 
case of Zrustees of McIntyre Poor School v. Zanesville 
Canal Co., 9 Ohio, 287, and also in the case of Williams 
v. First Presbyterian Society, 1 id. 478. 

It is next insisted that the appointment of Parmley 
aud Robinson, as trustees, was invalid. If this were 
true, the plaintiff in error would not be prejudiced 
thereby, for the trust might still be executed by 
Cyrenius, the surviving trustee; but we are of opinion 
that under the provisions of the act relating to wills, (S. 
& C. 1630, §§ 66, 67), the Probate Court was authorized, 
in a proper case, to appoint suitable persons to aid in 
executing the trust according to the will, although 
there might be a surviving trustee capable ot executing 
it, and that this power was properly exercised in this 
case. There is nothing in the language of the will to 
indicate that the power given to the first trustees is a 
personal trust and confidence, that cannot be exer- 
cised by others, and there is nothing in the nature of 
the trust to prevent its execution, in accordance with 
the intention of the testator, as well by trustees ap- 
pointed by the court as by those named in the will. 

Judgment affirmed. 

Norte.—The following are the principal cases involv- 
ing the doctrine of charitable trusts: McGill v. Brown, 
Bright. (Pa.) 346; Burr v. Smith, 7 Vt. 241; Vidal v. 
Girard, 2 How. 127; Trustees v. Zanesville, 9 Ohio, 287; 
Zanesville, etc., Canal Co. v. Zanesville, 20 id. 483; Me- 
Intyre’s Adm'rs v. Zanesville, 17 Ohio St. 352; Urmey’s 
Executors v. Wooden, 1 id. 164; Miller v. Teachout, 24 
id. 425; Board of Education v. Ladd, 26 id. 210; Tract 
Sociely v. Atwater. 30 id. 77; Perrin v. Carey, 24 How. 
465; McIntyre v. Zanesville, 9 Ohio, 203; 30 Ohio St. 
77; Lockwood v. Wood, 2 Conn. 287; Brewster v. Me- 
Call, 15 id. 274; White v. Task, 22 id. 31; Treat’s Appeal, 
30 id. 113; Newson v. Starke, 46 Ga. 88; State v. Griffith, 
2 Del. Ch. 392; Heme v. Allen, 42 Ill. 425; Sweeney v. 
Sampson, 5 Ind. 465; McCod v. Ochiitree, 8 Blackf. 15; 
Richmond v. State, 5 Ind. 334; Ex parte Lindley, 32 id. 
367; Craig v. Secumb, 54 id. 420; De Bruler v. Fergu- 
son, id. 549; 55 id. 297; Moore v. Moore, 4 Dana, 354; 
Chambers vy. Baptist Society, 1 B. Mon. 219; Shopleigh 
v. Pittsburgh, 1 Greenl. 271; Kimbell v. Universalist 
Sociely, 34 Me. 424; Zappan v. Dubois, 45 id. 288; 
Drew v. Wakefield, 54 id. 297; Swasey v. Am. Bible 
Soc., 57 id. 526; Altorney-General v. Garrison, 101 
Mass. 227; Hobert v. Emerson, 105 id. 433; Gooch 
v. Association, 109 id. 558; Fellows v. Minn, 119 
id. 541; Webb v. Neal, 5 Allen, 575; Odell v. Odell, 
10 id. 1; Saltonstall v. Sanders, 11 id. 446; Attor- 
ney-General vy. Old South Church, 13 id. 474; Brown v. 
Kelsy, 2 Cush. 243; North Adams v. Fitch, 8 Gray, 421; 
Washburn v. Sewal, 9 Metc. 280; Youngv. Emery, 16 
Rich. 107; Wade v. American Colonization Society, 7 
Sm. & M. 695; Chambers v. St. Louis, 29 Mo. 543; 
Union Baptist Society v. Candia, 2 N. H. 20; Baptist 
Society v. Welton, id. 508; Second Cong. Society v. First 
Society, 14 id. 315; Brown vy. Concord, 33 id. 296; Dub- 
lin Case, 38 id. 459; Methodist Trustees v. Peaseley, 15 
id. 317; Mason v. M. E. Church, 12 C. E. Green, 47; 
Baldwin vy. Baldwin, 3 Halst. Ch. 211; Williams v. 
Williams, 8 N. Y. 525; Matter of New York Schools, 31 
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id. 574; Christie v. Gage, 2 T. & C. 344; State v. Gerard, 
2 Ind. Eq. 210; Cresson’s Appeal, 30 Peun. 437; Phila- 
delphia v. Gerard, 45 Peun. St. 9; Mayer v. Society for 
Visitation, 2 Brews. 385; Blennom’s Estate, Bright, 
338; Polis v. Philadelphia, 8 Phila. 326; Heddleston’s 
Estate, id. 602; Whitman v. Lex, 17 Serg. & R. 88; 
Grandom’s Estate, 6 Watts & Serg. D417; Derby v. 
Derdy, 4 R. 1. 414; Hamburgh v. Hamburgh, 12 Heisk. 
635; McAllister v. McAllister, 46 Vt. 272; Clement v. 
Alyda, 50 id. 716; Whitman v. Lex, 17 8S. & R. 88; 
Owens v. Missionary Society, 14 N. Y. 380; Beekman v. 
Bonsor, 23 id. 298; Phelps Ex’rs. v. Pond, id. 69; 
Wheeler v. Smith, 9 How. 55; Attorney-General v- 
Soule, 28 Mich. 153; Holland v. Peck, 2 Ired. Eq. 255; 
Ruth v. Overbrunner, 40 Wis. 238; Heiss’ Ex’rs. vy. 
Murphy, id. 276; White v. Fiske, 22 Conn. 31; Le Page 
v. McNamara, 5 lowa, 124; Gullego’s Ex’rs. v. Altorney- 
General, 3 Leigh, 450; Barker v. Wood, 9 Mass. 419; 
Trippe v. Frazier, 4 Harr. & J. 392; Wildman v. City of 
Baltimore, 8 Md. 551; Grimes’ Ex’rs. v. Harmon, 35 
Ind. 198; Deshiel v. Attorney-General, 5 Harr. & J. 
392; Fountain v. Ravenel, 17 How. 369; Perry on Trusts, 
§§ 720, 722; Baptist Association v. Hart, 4 Wheat. 1. 


——__>____—_- 


LIABILITY OF OWNER OF ANIMAL NEGLI 
GENTLY PERMITTED TO BE AT 
LARGE. 

MARYLAND COURT OF APPEALS. 

MARCH 29, 1883. 

ANNAPOLIS AND ELKRIDGE RAILROAD COMPANY V. 
BALDWIN.* 

Where the cars of a railroad company were thrown from the 
track by a collision with defendant's ox, which was at 
the time on the track through the negligence of defend- 
ant, the company not being negligent, held, that defend- 
ant was liable for the injury. 

PPEAL by plaintiff from the judgment of the court 

below sustaining a demurrer to his declaration, 

filed by the defendant. The case is stated in the 
opinion. 


Phil. H. Tuck and William H. Tuck, for appel- 
lant. 


Edward C. Gantt and Frank H. Stockett, for appel- 
lee. 


Rosrnson, J. The second and third counts in the 
declaration allege that the plaintiffs’ engine and cars, 
while making one of their regular trips between An- 
napolis Junction and Annapolis, were thrown off the 
track and greatly damaged from a collision with the 
defendant’s ox, which was, at the time, on the track 
through the negligence of its owner, and that said 
collision occurred without any negligence or want of 
care on the part of the company or its agents. 

The demurrer admits the facts thus averred, and the 
question is, whether upon this concession, the de- 
fendant is liable for damages. 

This is the first case in this court in which arailroad 
company has sued the owner for damages resulting 
froma collision with stock trespassing on its road; but 
upon the concession of the defendant we do not see 
on what ground he is to escape liability. 

The injury, itis argued, is too remote. In actions 
of this kind the damage, it is true, must be the direct 
consequence of the defendant's negligence. In other 
words, as it is put in the books, the negligence must be 
the proximate causeof the injury. But here the 
plaintiff was entitled to the unobstructed use of its 
road, and the defendant admits that his ox: was upon 
the track through his negligence, in consequence of 





*To appear in 60 Maryland Reports. 





THE ALBANY LAW JOURNAL. 


which the plaintiff's cars and engine were thrown off 
the track and damaged. The injury then was the 
direct result of the defendant's negligence. If negli- 
gence is once admitted or established, it ig no answer 
that the defendant did not foresee the injury, or that 
the damage was greater than he anticipated. Suppose 
the defendant could not have foreseen that the ox 
would be upon the track at the time the plaintiff was 
making one of its regular trips, and did not anticipate 
the engine and cars would be thrown from the track, 
even ifacollision did occur. That isno answer. In 
point of fact the ox was upon the track, and there too 
through the defendant's negligence, and the engine 
and cars were thrown off the track by the collision. 
The injury was the direct result of the negligence, 
and if so, the defendant was clearly liable. 

This however is not acase of first impression. In 
other States where the question has arisen, the courts 
have uniformly held the owner liable for damages re- 
sultingfrom acollision with stock trespassing on a 
railroad track through the negligence of the owner. 
Housatonic R. Co. v. Knowles, 30 Conn. 313; Hannibal 
and St. Jo. R. Co. v. Kenney, 41 Mo. 272; Sinram v. 
Pittsburgh, F. W. and C. R. Co., 28 Ind. 244; Railroad 
Co. v. Skinner, 19 Penn. St. 298-304, and Drake v. 
Pittsburgh and E. R. Co., 51 id. 240. 

The English decisions in actions of negligence fully 
sustain, we think, this view. In Child v. Hearn, L. 
R., 9 Exc. 176, the plaintiff, in the employment of a 
railroad company, was returning from his work along 
the line upon a trolley propelled by hand, and ran 
over the defendant’s pigs which had escaped from the 
defendant’s land, the trolley was upset and the plaint- 
iffinjured. Inan action of damages by the plaint- 
iff against the owner of the pigs, it was held the owner 
was not liable, because the proof showed that the pigs 
escaped through a defect in the fence, which belonged 
to the company, and which it was the duty of the com- 
pany to keep in repair. The liability of the defendant 
was not however questioned, if the pigs bad in fact es- 
caped from his lane through his negligence. 

So in Lee v. Riley, 138 C. B.(N. 8.) 722, where the 
plaintiff's mare strayed into an adjoining close through 
defect in a fence which it was the duty of the defend- 
ant to keep in repair, and while there kicked and in- 
jured the plaintiff's horse, it was held the defendant 
was liable. 

And in Powell v. Salisbury, 2 Y. & J. 391, where the 
plaintiff's horse escaped into the defendant’s close 
through a defective fence which it was the duty of the 
defendant to keep in repair, and was killed by the 
falling of a haystack, it was held, even in such a case 
as that, the damage was not too remote. 

And then again, in the still later case of Lawrence v. 
Jenkins, L. R.,8 Q. B. 274, where the plaintiff's cow 
escaped upon the defendant’s land, through a fence 
which the defendant was bound to keep in repair, and 
while there ate the leaves of a yew tree, in conse- 
quence of which the cow died, the defendant was held 
liable for the damage. 

In all these cases the court held the injury to be the 
consequence of the defendant’s negligence, and such 
being the case he was liable. 

The first count presents quite a different question. 
It merely alleges that the ox was trespassing upon the 
road, and does not allege that it was trespassing 
through the negligence of the defendant. Every one, 
it is true, isobliged to keep his stock within his in 
closures, and if they escape upon the land of another, 
whether through the negligence of the owner or not, 
and tread down the grass or destroy the crops, the 
owner is, in an action of trespass, liable for the dam- 
age. The common law, which requires every one to 
keep his stock within his own bounds at his peril, is 
the law of this State. But this is not an action of 
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trespass to recover fur direct and immediate injuries 
resulting from an estray. Itis an action on the case 
for consequential damages resulting from the estray. 
And to entitle the plaintiff, in such an action, to con- 
sequential damages, he must allege and prove that the 
injury was the result of the defendant's negligence. 
Ifthe ox escaped from his inclosures without the 
knowledge and without any fault of the defendant, we 
are of opinion he would not be liable in this action for 
consequential damages. 

There can be no reason for extending the rigorous 
rule of the common law, which holds the owner liable 
inan action of trespass, whether his cattle escape 
through negligence or not, to an action on the case by 
arailroad company seeking to recover consequential 
damages. It is the privilege of such companies to invade 
every one’s property, and build and construct their 
road wherever they may see fit, and to do so in this 
State, without being obliged to erect and maintain 
fences along the line. Even with the best care cattle 
will sometimes escape from inclosures, and to hold 
the owner liable for consequential damages. where 
the escape is without his fault or negligence, would be 
to subject every one along the line of a railroad to the 
peril of being ruined, and ruined too, without any 
fault on his part. 

For these reasons the demurrer to the first count 
ought to have been sustained, and overruled as to the 
second and third counts in the declaration. 

Judgment reversed, and new trial awarded. 


<> 


WORDS IMPUTING CRIMINAL OFFENSE 
SLANDEROUS. 


ENGLISH HIGH COURT OF JUSTICE, QUEEN’S BENCH 
DIVISION, MAY 30, 1883. 


WEBB V. BEAVAN, 49 L. T. Rep. (N. 8S.) 201. 
An action for slander will lie for words imputing a non-indict 
able criminal offense punishable by imprisonment. 
“T will lock you up in Gloucester gaol next week; I know 
enough to put you there.” Held actionable. 

HLS was a demurrer on the part of the defendant 

to the plaintiff's statement of claim. 

Theaction was brought by Francis Albert Webb 
against George Beaven to recover damages for slander, 
and the second paragraph of the plaintiff's statement 
of claim was'as follows: ; 

“On the let of March, 1883, the defendant falsely 
and malicious\y spoke and published of the plaintiff 
the words following, that is to say, “I will lock you 
(meaning the plaintiff) up in Gloucester gaol next 
week. I know enough to put you (meaning the plaint- 
iff) there,”” meaning thereby that the plaintiff had 
been and was guilty of having committed some crimi- 
nal offense or offenses.’’ 

The defendant demurred on the ground that the 
statement of claim did not allege circumstances show- 
ing that the defendant had spoken or published of the 
plaintiff any actionable language, and that no cause 
of action was disclosed. 

Potuock, B. On referring to the cases of Hassel] 
v. Capcoit and Salter v. Brown, 1 Roll. Abr. 36, 37; see 
Bac. Abr.,tit. Slander B. 6, Iam of opinion that words 
which import an accusation of a crime for which a 
person may be brought into danger of suffering cor- 
poral punishment are in themselves actionable. The 
rule that words tobe slanderous must impute an in- 
dictable offense was adopted at a time when indict- 
ment was the usual mode of procedure. The rule was 
then a sufficiently correct statement of the law; but 
in consequence of changes in our method of procedure, 
it has now become obsolete and incorrect, and we 





should be unduly limiting the scope of actions for 
slander if we were to hold that no action would lie un- 
less the words imputed an indictable offense. I think 
that these words are slanderous, and that the innuendo 
is sufficient. 

Lopes, J. I also think that this demurrer ought to 
be overruled. In my opinion the imputation of a 
criminal offense is sufficient to support this action. A 
certain class of cases, which formerly had to be dealt 
with by indictment are now dealt with summarily 
before justices, and if we hold that slander will not 
lie for words imputing these offenses, the effect of our 
decision will be to materially reduce the scope of an 
action for slander. 

Demurrer overruled. 


——— + — — 


LEGITIMACY DEPENDENT UPON LAW OF 
DOMICILE OF PARENT. 
ENGLISH HIGH COURT OF JUSTICE, CHANCERY 
DIVISION, JULY 23, 1883, 


MATTER OF ANDROS, 49 L. T. Rep. (N. 8S.) 163. 

A person legitimate according to the law of the domicile of his 
father at the time of his birth is legitimate everywhere, 
for the purpose of succeeding to personal property. 

\ASE stated for the construction of awill. William 

Andros bequeathed his residuary personal estate 

to trustees in trust for his great-uephews, the sons of - 
his deceased nephew Thomas Godfry Andros in equal 
shares. Thomas Godfrey Andros was a native of 
Guernsey. The plaintiff was a son of Thomas Godfrey 
Andros, born before the marriage of his parents, who 
were domiciled in Guernsey, both at the time of the 
plaintiff's birth and of their subsequent marriage. By 
the law of Guernsey, children born out of wedlock be- 
come legitimated by the subsequent marriage of their 
parents. 

Other children were born after marriage, and the 
plaintiff claimed to share with them in the property 
bequeathed by the will, and after attaining the age of 
twenty-one years he applied to the trustees to pay the 
sume to him. The trustees were however advised that 
they could not safely do so until the court expressed 
its opinion that the plaintiff ought to be deemed a 
legitimate great-nephew of the testator. 

The following questions were accordingly submitted 
for the opinion of the court: 

Whether the plaintiff ought, under the circum- 
stances, to be deemed a legitimate son of the testator’s 
nephew, Thomas Godfrey Andros, for the purposes of 
the testator’s will, and as such entitled to a share of 
the testator’s residuary personal estate; and whether 
the trustees were at liberty to pay to the plaintiff his 
proper share. 

Kay, J. The special case states the will of an 
English testator bequeathing personal property to the 
testator’s great-nephews, the sons of his deceased 
nephew, Thomas Godfrey Andros. The plaintiff is a 
son of T. G. Andros, who intermarried with the 
plaintiff's mother after his birth, and by the law of 
Guernsey, of which island the father was a native, and 
where he and the mother were domiciled both at the 
time of the plaintiff's birth and their subsequent mar- 
riage, the plaintiff became legitimate when the mar- 
riage took place. Other children were born after the 
marriage. The will being an English will, must of 
course be construed according to English law. That 
law requires that all who take under a gift to sons of 
a named father should be legitimate offspring. It 
must now be treated as settled that any person, legiti- 
mate according to the law of the domicile of his 
father at his birth, is legitimate everywhere within 
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the range of international law, for the purpose of suc- 
ceeding to personal property. The well-known case 
of Doe d. Birtwhistle v. Vardill, 2 Cl. & F. 571;. 7 id. 
895, which introduced a distinction in this respect in 
the case of a person claiming to succeed as heir to real 
property in England, by requiring such a person to 
establish his legitimacy according to English law—that 
is, as though the father had been domiciled in England 
at the time of the birth of the child—treats this as an 
exceptional case, and recognizes that the rule of suc- 
cession to personal estate is otherwise; and this has 
been recently more expressly decided by the Court of 
Appeal in Re Goodman’s Trusts, 44 L. T. Rep. (N. 8.) 
527; 17 Ch. Div. 266. Ifthen a child of a foreigner, 
legitimate according to the law of his father’s domicile, 
though illegitimate if his father had been an English- 
man, can succeed as next of kin to personal estate in 
Eugland, why should he not take a bequest of. person- 
alty by the description of the son of his father in 
the willof an English testator? On principle it seems 
to me very difficult to see why he should not. How- 
ever in Boyes v. Bedale, 10 L. T. Rep. (N. 8.) 181; 1 
Hem. & Mill. 798, the late Lord Hatherley, in a con- 
sidered judgment, decided that such a person could 
not take under a gift to the children of his father. The 
will, and every term in it, hislordship held, must be 
construed according to English law. If, he said, in a 
Canadian will there were a gift of 100l., that would 
mean 1001. Canadian currency, not 100/. sterling; so 
that the testator “‘ must be taken to mean a child in 
the sense in which the law of England understands 
the term.” Speaking with all deference, the illustra- 
tion seems to me to be inapt and wanting in analogy. 
If two countries happen to have the same name for 
their monetary currency, no one fora moment could 
suppose that a testator in one of them, using the 
familiar name of the currency of his own country, 
meant by that the currency of different value of the 
foreign country which happened to have the same 
name; but how does it follow from this that a gift to 
the children of a foreigner means such children only 
as would be legitimate if he had been a domiciled 
Englishman? A bequest in an English will to the 
children of A. means to the legitimate children, but 
the rule of construction goes no further. The question 
remains, who are the legitimate children? That cer- 
tainly is not a question of construction of the will; it 
is a question of status. By what law is that status 
to be determined? That is the question of 
law. Does that comity of nations, which we call 
international law, apply to the case or not? 
That may be a matter for consideration, but I do 
not see how the construction of the will has any thing to 
do with it. The matter may be put in another way. 
What did the testator intend by this gift? That is 
answered hy the rule of construction. He.intended 
A.’s legitimate children. If you ask the further ques- 
tion, did he intend ‘his children who would be legiti- 
mate according to English law, or his actual legitimate 
children? how can the rule of construction answer 
that? Lord Hatherley considered that the bequest 
must be read, to such children as would be legitimate, 
according to the law of-England, if their father had 
been a domiciled Englishman at their birth. But is 
that according to the English rule of construction, 
that ‘‘children’’ means “legitimate children?” Try 
it thus: “‘Suppose the same rule of construction to 
prevail in Guernsey, and that in the will of a Guernsey 
testator there were a bequest to the children of an 
Englishman. According to Boyes v. Bedale, ubi sub., 
children would mean such children as would be legiti- 
mate according to the Jaw of Guernsey. By this con- 
struction antenati of the English father would share 
with his children legitimate according to English law, 
because they would have been legitimate if the father 





had been domiciled in Guernsey, though they were in 
fact illegitimate by English law, and of course by 
international law. This would not carry out, but con- 
travene, the rule of construction. Kindersley, V. C., 
in Re Wilson’s Trusts; Ex parte Shaw, 18 L. T. Rep. 
(N. S.) 576; L. Rep., 1 Eq. 247, expressed his readiness 
to follow Boyes v. Bedale, ubi sup. The facts of that 
case however were not the same. A _ domiciled 
Englishman had married an English woman. He went 
to Scotland, and without having a Scotch domicile, he 
sued for and obtained a Scotch divorce, which was not 
sufficient to dissolve the English marriage. The 
woman married in Scotland a domiciled Scotchman, 
and had children by him, and the question was 
whether they could be considered legitimate in Eng- 
land. The decision of Kindersley, V. C., was sup- 
ported in the House of Lords, Shaw v. Gould, 18 L. T. 
Rep. (N. S.) 833; L. Rep., 3 E. & I. App. 55, on the 
ground that international law did not require the 
English courts to recognize such a divorce, and there- 
fore the children were not by that law legitimate. 
That decision does not apply, because it cannot be 
denied that the children in this case would be recog- 
nized as legitimate, for some purposes at any rate, by 
every other State in Christendom. These are the two 
cases most nearly in point on the one side. On the 
other hand there are two decisions of Stuart, V. C., 
viz., Goodman v. Goodman, 6 L. T Rep. (N. 8S.) 641; 
3 Giff. 643, and Skottowe v. Young, 24 L. T. Rep. (N. 
S.) 220; L. Rep., 11 Eq. 474. The late Master of the 
Rolls observes of the former that the point was not 
there really considered and decided; see Re Good- 
man’s Trusts, 43 L. T. Rep. (N. S.) 14; 14 Ch. Div. 
619. But according to the report, it certainly was 
argued, and the decision was, that antenati born in 
England while the father was domiciled here, could 
not take under a gift to them, but that an ante natus 
born in Holland when the father was domiciled there 
might take in conjunction with the post nati by the 
same mother when he married in that country, thus 
legitimating the ante nati there. Skottowe v. Young, 
ubi sup., was a question of legacy duty, but the same 
point was involved. Besides these two cases there is 
the analogy which I have referred to, derivable from 
the decisions showing that a child, legitimate by the 
law of his father’s domicile, may take as next of kin 
in a succession to personal estate in England. But in 
addition to these considerations, there is the opinion 
of Cotton and James, L. JJ., in the case of Re Good- 
man’s Trusts, 44 L. T. Rep. (N. 8.) 527; 17 Ch. Div. 
266. The former says: ‘‘ In Boyes v. Bedale, the ques- 
tion was on the construction of a bequest in the will 
of a domiciled Englishman to the children of a person 
named. The vice-chancellor held that a child exactly 
in the same position as Hannah Pieret was not en- 
titled under the bequest. He said that the will being 
that of adomiciled Englishman, must be construed 
according to English law, which in my opinion, is cor- 
rect so far as to require that this word ‘children’ shall 
be construed ‘legitimate children.’ But he held that 
English law recognized as legitimate only those chil- 
dren born in wedlock. This, though correct as regards 
the children of persons domiciled in England at the 
time of their birth, isin my opinion erroneous as to 
children born of parents, who at the time of their 
birth, were domiciled in a country by the law of 
which the children were legitimate.”’ James, L. J., 
says the decision in Boyes v. Bedale ‘was on the 
ground, that in an Englishman’s will, the child of a 
nephew must mean children who would be lawful 
children if they were English children. That seems to 
me aviolent presumption. It was an accident in that 
case that the testator was an Englishman. But sup- 
posing it had been the will of a Frenchman, dying 
domiciled in England, and made in favor of his French 
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relations and their children, or of his own children, 
there being children legitimate and legitimated, what 
would have been said of such a presumption and such 
a construction?’ The decision of the Court of Appeal] 
in Re Goodman’s Trusts, ubi sup., overruled the late 
Master of the Rolls and was disseuted from by Lush, 
L. J. This conflict of authority leaves me free to de- 
cide this case according to my own opinion, which is 
in favor of the plaintiff's claim. 1 observe that the 
testator describes the objects of his bounty, not 
merely as the sons of his deceased nephew, Thomas 
Godfrey Andros, but also as his own great-nephews; 
but that in my opinion makes no difference. The law 
of this country, by the comity of nations, recognizes 
the plaintiff as legitimate; and therefore he is as much 
the lawful nephew of the testator as he is the lawful 
son of T.G. Andros. The law as I understand it is 
that a bequest of personalty in an English will to the 
children of a foreigner means to his legitimate chil- 
dren, and that by iuternational law, as recognized in 
this country, those children are legitimate whose 
legitimacy is fixed by the law of the father’s domicile. 
Thus, ante nati, whose father was domiciled in 
Guernsey at their birth, and subsequently married the 
mother, so as to make ante nati legitimate by the law 
of Guernsey, are recognized as legitimate by the law 
of this country, and can take under such a gift. 
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TRESPASS BY LANDLORD IN REMOVING 
-l'ENANT’S GOODS. 
UNITED STATES CIRCUIT COURT, MASSACHUSETTS, 
OCTOBER 31, 1883. 
BURGESS V. GRAFFAM. 

To an action of trespass for carrying away the plaintiff's fur- 
niture from a house occupied by her,a plea that the defend- 
ant was owner of the premises in quo, and entitled to the 
possession thereof, and that he removed the furniture 
carefully and stored it in a proper place, does not set up 
a good justification, where it appears that the plaintiff 
had not been previously notified by the defendant to re- 
move her property. 


i of trespass. The opinion states the case. 


LoweEtt, J. In June, 1880, the defendant Graffam 
having, as judgment creditor, sold the land and house 
of the plaintiff for a small debt, and having permitted 
the year of redemption to expire without actual 
notice to her, entered upon the house, which was 
vacant, and caused the plaintiff's furniture to be re- 
moved by the defendants Freeman, Fliot and Halla- 
han, to the storehouse of the defendant Eastman. In 
a suit in equity between these parties, I held that no 
remedy could be had against these ‘defendants and 
others for a conspiracy, because the conduct of 
Graffam, though harsh and immoral, was not illegal; 
but that the plaintiff might redeem her house from 
Graffam, and [intimated that if there were any remedy 
against the defendants for removing the furniture, it 
must be sought in an action of trespass or trover, 
Burgess v. Graffam, 11 Fed. Rep. 216. 

This action contains counts in trespass and trover, 
for removing and storing the plaintiff's furniture with- 
out notice to her. The answer of each defendant con- 
tains a general denial which is not objected to. In 
addition, the answer of Graffam alleges that he had 
both the right of property and the right of possession 
in the house, that he entered according to his right, 
and caused the furniture to be removed in a suitable 
and proper manner; and that the goods of the plaintiff 
were removed toa suitable and proper place subject 
to the order of the plaintiff of all which she was [after- 





ward] notified. The defendants Freeman, Eliot and 
Hallahan, answer that they were employed by Graffam 
to remove the furniture, which they did, in a prudent 
and proper manner, and stored itin a suitable and 
proper place with the defendant Eastman. LEast- 
man answers that he stored the goods in a suitable 
and proper manner, at the request of Graffam, and hus 
always been ready to deliver them to the plaintiff. 

To so much of the answers as contains the confession 
and avoidance the plaintiff demurs. 

The pleadings of the case of Burgess v. Graffam, 11 
Fed. Rep. 216, to which both parties have referred in 
argument, show that these facts must be taken as true 
for the purposes of this demurrer. Graffam had the 
legal right to enter and possess the house; he made 
his entry without notice to the plaintiff, and gave her 
no notice of his intention to remove her furniture; 
but he did remove and store it in a safe place, 
without actual damage to the goods themselves, and 
then notified the plaintiff of what he had done. 

The circumstances are unusual, and no cases very 
much in point have been cited in the able brief of the 
plaintiff. His analogy of the entry of a landlord upon 
a tenant at sufferance is however pretty close. I am 
of opinion that the counts in trover cannot be sus- 
tained, because there has been no conversion. Spooner 
v. Manchester, 133 Mass. 270, and cases cited in the 
opinion. ; 

Trespass on the other hand will lie for nominal 
damages, at least. When the defendant Graffam, in 
exercise of a legal right, of which he knew that the 
plaintiff would not have actual notice, entered upon 
the vacant house which had lately been hers, it was in 
my opinion his duty to notify the plaintiff before he 
removed and stored her furniture. She had the right 
to say where it would be put, and with whom. The 
title to the house having been changed without her 
actual knowledge, she did not become a trespasser by 
leaving her furniture in the house until she had re- 
ceived such notice. Supposing that she is bound to 
some sort of constructive notice of the change of title, 
by the sale upon the execution, and the expiration of 
the year of redemption, yet she was not bound by any 
such constructive notice to know when, if ever, the 
plaintiff would take possession of his newly acquired 
premises He might have brought a writ of entry 
against her for the possession. 

Graffam therefore had no right to put her furniture 
into the street, and no more right to store it with 
Eastman, though the damuges for the one act may be 
very different from those which might have followed 
the other. , 

The answer is adjudged good to the counts in trover, 
but not to those in trespass. 





OF HUSBAND DOES 
BAR DOWER. 
SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 1883. 
PorTER V. LAZEAR. 


In Pennsylvania, as in other States, dower is not barred by an 
assignment of the husband’s estate under the Bankrupt 
Act of the United States, anda sale by the assignee in 
bankruptcy under order of the court. 

N error to the Supreme Court of the State of Penn- 

sylvania. The opinion states the case. 

Gray, J. This is an action by the assignee in 
bankruptcy of 8. B. W. Gill to recover the purchase 
money of land of the bankrupt, sold by the plaintiff to 
the defendant. 


BANKRUPTCY NOT 
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In the case stated by the parties the following facts 
were agreed: On the 28th of November, 1877, Gill, 
upon petition of his creditors, was adjudged a‘ bank- 
rupt by the District Court of the United States for 
the Western District of Pennsylvania, and the plaint- 
iffwas afterward appointed assignee of his estate, 
which included two lots of land in Pittsburgh. On 
the 27th of May, 1878, the assignee, pursuant to an 
order of the District Court, and for the purpose of 
raising money to pay the bankrupt’s debts, sold these 
lots by public auction to the defendant for the sum of 
$465, subject to the lien of a certain mortgage for 
$2,550; but the order of the court directed, and the 
advertisement thereof stated, that all other liens and 
incumbrances should be discharged by the sale. At 
the time of the commencement of the proceedings in 
bankruptcy, the bankrupt had a wife, who is still liv- 
ing, and who claims a right of dower in the land. The 
sale having been confirmed absolutely by the District 
Coart, the assignee thereupon executed and tendered 
a deed of the land tothe defendant, and demanded 
payment of the purchase-money, which was refused, 
by reason of the incumbrance of the right of dower. 
It was agreed that if the court should be of opinion 
that the right of dower of the bankrupt’s wife was di- 
vested by the bankruptcy proceedings and sale, judg- 
ment should be entered for the plaintiff for the'sum of 
$465, with interest and costs; otherwise judgment for 
the defendant. 

Upon the case stated the Supreme Court of Penn- 
sylvania gave judgment for the defendant, and the 
plaintiff sued out this writ of error. 

The single question is, whether a wife’s right of 
dower is barred by an assignment in bankruptcy and 
a sale by the assignee in bankruptcy under order of 
the court. By the law of England, which is our law 
in this respect, except so far as it has been 
changed by statute, the wife’s right of dower 
is no part of the estate of the husband, and is 
not affected by proceedings in bankruptcy against him. 
Squire v. Compton, Vin. Ab. Dower, G. pl. 60; Smith 
v. Smith, 5 Ves. 189. If it is barred in this case, it 
must be either by force of the provisions of the recent 
Bankrupt Act, or by reason of the nature of the right 
of dower under the local law of Pennsylvania. 

But under the provisions of the Bankrupt Act all 
that passes to the assignee by the assignment in bank- 
ruptcy, or that can be sold by direction of the court, 
is property or rights of the bankrupt, or property con- 
veyed by the bankrupt in fraud of creditors, unless 
indeed a person holding a mortgage or pledge of or 
lien upon property of the bankrupt elects to release 
the same. Rev. Stat., §§ 5044-5046, 5061-5066, 5075; 
Stat. 22d June, 1874, ch. 390, § 4; Donaldson v. Farwell, 
93 U. 8. 631. 

The law of Pennsylvania as to the liability of the 
right of dower to be taken for the debts of the husband 
is certainly in some respects peculiar. 

An act passed in 1705, ‘for taking lands in execution 
for payment of debts,’ provided that all lands of a 
debtor, having no sufficient personal estate, should be 
liable to be seized and sold upon judgment and execu- 
tion obtained against him; and that in case of default 
in payment of any debt secured by mortgage of real 
estate, the mortgagee might by writ of scire facias ob- 
tain execution to be levied by sale of the mortgaged 
premises. 1 Dall. Laws of Penn. 67-71. Another act 
passed in the same year, “for the better settling of in- 
testates’ estates,’’ while recognizing a right of dower 
in the widow, ‘* which dower she shall hold as tenants 
in dower do in England,” authorized the administra- 
tor, in case of insufficiency of the personal estate, to 
selland convey the lands of the deceased, including 
the rights of the widow therein, for the payment of 





his debt’s. 1 Dall. Laws of Penn. 67-71, Appendix, 
43-45. 

It was established by judicial decisions in Pennsyl- 
vania, upon the constraction and effect of these stat- 
utes, before the beginning of the publication of reports, 
that the wife’s right of dower could be taken and sold 
on execution upon a judgment recovered against the 
husband, or upon scire facias on a mortgage executed 
for valuable consideration by him alone, or undera 
devise by him for the payment of his debts. Howell v. 
Laycock, cited in 2 Dall. 128, and 4id. 301, note; Graff 
v. Smith, 1 id. 481, 484; Scott v. Crosdale, 2 id. 127; 8. 
C., 1 Yeates, 75; Mitchell v. Mitchell, 8 Penn. St. 126; 
Blair County Directors v. Royer, 43 id. 146. 

The grounds of those decisions have been explained 
by two of the most em'nent judges of Pennsylvania. 

In Kirk v. Dean, 2 Bina. 341, 347, Chief Justice Tilg- 
man said: ‘It may be proper to take notice of deeds 
of mortgage of the husband’s property. It is under- 
stood that by such deeds the wife may be barred of 
dower, though she was no party to the conveyance. 
But this depends on another principle, in which the 
law of Pennsylvania differs from the common law. 
The right of creditors prevails against the right of 
dower. A purchaser under an execution against the 
husband takes the land discharged of dower; and the 
only mode of proceeding on a nfortgage, with us, is to 
sell the land by an execution. We have no court in 
which the equity of redemption can be foreclosed.” 

In Helfrich v. Obermyer, 15 Penn. St. 113, 115, Chief 
Justice Gibson said: ‘** Land isachattel for payment 
of debts, only when the law has made it a fund for 
that purpose. It then has undergone a species of con- 
version, so far as may be necessary to the purpose of 
satisfaction, which extinguishes every derivative in- 
terest in it which cannot consist with the qualities it 
has been made to assume. Thus a judgment ora 
mortgage binds it and converts it; and it is seized as 
personal property on a fieri facias, which commands 
the sheriff tolevy the debt off the defendant's goods 
and chattels. We readily comprehend how a sale ona 
judgment, a mortgage, or an order of the Orphans’ 
Court, passes theland freed from dower; but the rea- 
son is not so obvious why a sale undera testamentary 
power, created in good faith, for the benefit of credi- 
tors, should do so. It is because the law makes a de- 
cedent’s land a fund for payment of his debts, by giv- 
ing the creditors a lien on it, which might be enforced 
by judicial process, and would extinguish the widow's 
dower init. It wouldcome tothe same thing in the 
end and she is consequently not injured by a process 
substituted by the husband to produce exactly the 
same result.’’ 

It thus appears that the right of dowerin Pennsyl- 
vania does not differ,in nature or extent,from the right 
of dower at common law, excep? so faras the local law 
has made it a chattel for the payment of debts of the 
husband, either by converting it into personalty, in 
his life-time, by virtue of the effect attributed by that 
law to a judgment recovered against him or a 
mortgage executed by hirn, either of which could only 
be enforced in that State by a levy of execution in 
common form; or by giving his creditors, after his 
death, alien upon the -whole title in the land. 

The State court kas accordingly constantly held, that 
with these exceptions, the right of dower is as much 
favored in Penzsylvania as elsewhere, that the old 
decisions are not to be extended, and that neitheran 
absolute conveyance by the husband, nor an assign- 
ment by him for the benefit of creditors, whether ex- 
ecuted voluntarily or under a requirement of the in- 
solvent law of the State, impairs the wife's right of 
dower. Kennedy v. Nedrow,1 Dall. 415, 417; Graff v. 
Smith, and Kirk v, Dean, above cited; Killinger v. 
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Reidenhauer, 6S. & R. 531; Riddlesberger v. Menizer, 
7 Watts, 141; Keller v. Michael, 2 Yeates, 300; Eberle 
vy. Fisher, 13 Penn. St. 526; Helfrich v. Obermyer, 
above cited; Worcester v. Clark, 2 Grant, 84. 

In Worcester v. Clark, just cited, it was held that 
the sale of a bankrupt’s real estate by his assignee 
under the Bankrupt Act of 19th August, 1841, ch. 9, 
did not divest the widow’s right of dower. It is true 
that the decision was put upon the ground that the 
right of dower was saved by the proviso, inserted in 
the second section of that act, that ‘‘nothing in this 
act contained shall be construed to annul, destroy or 
impair any lawful rights of married women, which 
may be vested by the laws of the States respectively, 
aud which are not inconsistent with the provisions of 
the second and fifth sections of this act;’’ and that 
the judge delivering the opinion said, that were it not 
for that proviso, he should have no difficulty in hold- 
ing that asale in pursuance of a decree in bankruptcy, 
would, like a sheriff's sale by virtue of either a judg- 
ment ora mortgage, bar dower. But the decision is 
significant as evidence that by the law of Peunsyl- 
vania a right of dower is ‘‘a lawful right, valid by the 
law of the State,” and as treating the question whether 
it was divested by proceedings in bankruptcy as de- 
pending upon the true construction of the Bankrupt 
Act. Uponthis question of construction, we are not 
bound by the opinion of the State court, and have no 
hesitation in disapproving the dictum, and in holding 
that the proviso relied on was not in the nature of an 
exception to or restriction upon the operative words 
of the act, but was a mere declaration, inserted for 
greater caution, of the construction which the act 
must have received without any such proviso, and 
that the omission of the proviso in the recent Bank- 
rupt Act does not enlarge the effect of the assignment 
or of the sale in bankruptcy, so as to include lawful 
rights which belong not to the bankrupt but to his 
wife. 

The result is, that so far as this case depends upon 
the construction of the Bankrupt Act of the United 
States, this court is of opinion that there is nothing in 
that act, or in the proceedings under it, to bar the 
wife’s right of dower in lands of which her husband 
was seized during the coverture; and that so far as it 
depends upon the law of Pennsylvania, the decision of 
the Supreme Court of that State in this case, reported 
in 87 Penn. St. 513, is in accord with all the previous 
adjudications of that court, and is strong if not con- 
clusive evidence against the plaintiff in error. 

It may be added that this decision isin conformity 
with one made twelve years ago by Judge Cadwalader 
inthe District Court of the United States for the 
Eastern District of Pennsylvania. Jn re Angier, 10 
Amer. Law Reg. (N. 8.) 190; 8S. C., 4 Bankr. Reg. 619 

Judgment affirmed. 


JUSTIFICATION IN SLANDER— QUANTUM 
OF EVIDENCE. 


OHIO SUPREME COURT COMMISSION. 


Bett v. MCGINNEsS. 

In an action of slanderfor words imputing a crime, the de- 
fendant having justified is not bound to prove the truth of 
the charge beyond a reasonable doubt. 

McCautey, J. The original action in the Common 
Pleas was for slander. The slanderous words alleged 
in the petition were: ‘‘He stole the horse without a 
doubt. There is so much evidence against him that it 
will convict him.” 

The defendant, as a defense, alleged the truth of the 








defamatory words, and on the trial offered evidence 
tending to prove his defense. 

Upon the trial the court charged the jury that to 
maintain this defense it must be proved beyond a 
reasonable doubt. 

This instruction to the jury is assigned for error. 

The cases in Ohio, bearing upon the correctness of 
this instruction are, Lexington Ins. Co. v. Paner, 16 
Ohio, 324; Struder v. Mullane, 17 Ohio St. 624; Jones 
v. Greaves, 26 id. 2; Lyon v. Fleahmann, 34 id. 151; and 
Shaul v. Norman, id. 157. 

The defamatory words alleged 
amount to a charge of felony. 

Only one of the cases above referred to, 16 Ohio, 324, 
sustains the charge given in the Common Pleas. The 
other cases, while the rule of preponderance of evidence 
was held applicable in each of them, were all for mis- 
demeanors or for fraudulent acts not amounting to 
criminal offenses. 

The plain tendency of these cases however is to ap- 
ply the rule of preponderance of proof in all issues in 
civil cases. 

A finding forthe government against the citizen 
may be followed by deprivation of life or liberty, and 
hence the propriety of the rule that no such finding 
should be made without the strong and clear proof re- 
quired by the rule beyond areasonable doubt. But in 
a controversy between man and man, affecting noth- 
ing but a claim or a defense to damages and involv- 
ing nothing but pecuniary or property interests, the 
reason of the rule wholly fails and the parties should 
be on an equality as to the quantum of proof required 
to establish any material fact. 

The tendency of modern decisions in other States is 
to the view we have here taken: Kane v. Hibernia 
Ins. Co., 10 Vroom, 697; Welsh v. Jugenheimer, 56 
Iowa, 11; Behrens v. Js. Co., 58 id. 26; Blazer v. Jns. 
Co.. 87 Wis. 81; Thayer v. Boyle, 30 Me. 475; Elliott v. 
Van Buren, 33 Mich. 51; Gordon v. Purmelee, 15 Gray, 
416; Folsom v. Brown, 25 N. H. 114; Bradish v. Bliss, 
35 Vt. 326; Prather v. Mich. Mut. Life Jns. Co., 7 Re- 
porter, 293. 

The view we have taken of the question presented 
in the charge of the court, in the Common Pleas, re- 
quires a reversal of the judgment of that court, and 
we therefore take no notice of the error assigned, that 
the court erred overruling a motion for a new trial, on 
the ground that the verdict was not supported by suf- 
ficient evidence. 


in the petition 


Judgment reversed. 


—____——_ 


UNITED STATES SUPREME COURT AB- 
STRACT. 
OCTOBER TERM, 1883. 

APPEAL — MOTION TO QUASH INDICTMENT — 
DIVISION OF OPINION.—In the case of United States v. 
Rosenburgh, 7 Wall. 580, this court decided that it 
cannot take cognizance of a division of opinion be- 
tween the judges of a Circuit Court upon a motion to 
quash an indictment. This decision was re-affirmed 
in United States v. Avery, 13 Wull. 251, and in United 
States v. Canda, decided at the last term. United 
States v. Hamilton. Opinion by Bradley, J. 


APPEAL— AMOUNT REDUCED BELOW $5,000 BY 
AMENDMENT.—Where plaintiff before judgment 
amended his complaint with permission of the court 
so as to reduce the amount claimed from more than 
$5,000, to less than that amount, held, that this court 
did not have jurisdiction on appeal. Elgin v. Mar- 
shall, 106 U. 8S. 579; Thompson v. Butler, 95 id. 694. 
City of Opelika v. Daniel. Opinion by Waite, C. J. 
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CONFLICT OF LAW—STATE DECISION WHEN NOT 
FOLLOWED—MUNICIPAL BONDS—CONSOLIDATION OF 
RAILROAD COMPANIES.—(1) The rule re-affirmed that 
the rule of law of a State as announced by its 
highest courts at the time railroad bonds were issued 
will be held to govern in favor of innocent holders not- 
withstanding later decisions of such court announce a 
different rule. County of Callaway v. Foster, 93 U. 
S. 567; County of Scotland v. Thomas, 94 id. 682; 
County of Henry v. Nicholay, 9 id. 619; County of 
Schuyler v. Thomas, 98 id. 169; County of Cass v. 
Gillett, 100 id. 585; Louisiana City v. Taylor, 105 id. 
454; County of Ralls v. Douglass, id. 728. (2) Where 
two railroad companies are consolidated under a law 
authorizing it, the consolidated company acquires the 
franchises and privileges of the two companies, 
Tomlinson v. Branch, 15 Wall. 460; Branch v. City of 
Charleston, 92 U. 8S. 677. County of Green v. Conness. 
Opinion by Bradley, J. 


PATENT—VOID FOR WANT OF NOVELTY.—An inven- 
tion which consists merely in packing articles in small 
bundles for the convenience of retail dealers which 
are united into a larger package, /eld invalid for want 
of novelty. Patent 152500 to King for improvements 
in baled plastering hair held void. In deciding 
whether the patent covers an article, the making of 
which requires invention, the court is not required to 
shut its eyes to matters of common knowledge or 
things incommon use. Brown v. Piper, 91 U. 8S. 43; 
Terhune v. Phillips, 99 id. 592; Ah Kow vy. Nunan, 
5 Saw. 552. The subdivision and packing of articles of 
commerce into small parcels for convenience of hand- 
ling and retail sale, and the packing of these small 
parcels into boxes or sacks, or tying them together in 
bundles for convenience of storage and transportation, 
is as common and well known as any fact connected 
with trade. See also Hotchkiss v. Greenwood, 11 How. 
237; Phillips v. Page, 24id. 169; Brown v. Piper, 91 U. 
S. 37; Terhune v. Phillips, 99id. 592; Atlantic Works 
v. Brady, 107 id. 192; Slawson v. Grand Street, etc., 
Railroad Co., id. 649. The patent of complainant can- 
not be sustained by the authority of Smith v. Good- 
year Dental Vulcanite Co., 93 U. S. 486, where the 
court said: “The invention is a product or manu- 
facture made in a defined manner. It is not a product 
alone, separate from the process by which it is created.” 
In that case the invention was the product of a new 
process applied to old materials. In this case it is the 
product of an old process applied to old materials. 
King v. Trostel. Opinion by Woods, J. 


PRACTICE—ADVANCE ON CALENDAR.—Upon a mo- 
tion to advance, held that the fact that the questions 
involved may be of public importance, does not neces- 
sarily entitle the parties to a hearing in preference to 
others. Practically, every case advanced postpones 
another that has been on the docket three years 
awaiting its turn in the regular call. Under these cir- 
cumstances the court will not take up a case out of its 
order except for imperative reasons. Poindexter v. 
Greenhow. Opinion by Waite, C. J. 


—— ee 


VERMONT SUPREME COURT ABSTRACT. 
OCTOBER TERM, 1882.* 

EXEMPTION—OF FORAGE NOT DEPENDENT ON OWN- 
ING ANIMALS.—The exemption of forage is an inde- 
pendent claim or right not conditioned upon the 
debtor’s having the exempt animals to consume such 
forage; hence when the plaintiff owned only an ex- 
empt cow and horse, and the defendant, a sheriff, 
barely left him hay enough to keep them through the 





*Appearing in 55 Vermont Reports. 








winter, and sold a quantity of hay needed to keep 
allthe stock exempted by statute, such sheriff igs 
liable in trespass. Kimball v. Woodruff. Opinion by 
Powers, J. 


FRAUD—RULE WHEN ONE OF TWO INNOCENT PER- 
SONS MUST SUFFER BY WRONG OF THIRD.—The oratrix 
owned real estate convered by mortgage, with a de- 
cree of foreclosure pending. She and her husband 
deeded it to two of the defendants, with an agreement 
with the husband alone, that they were to pay the de- 
cree, and when the property was sold the proceeds 
were to be applied to pay the amount of the decree, to 
pay for the care and management of the property, and 
an indebtedness due from the husband to one of the 
defendants. The wife did not know what contract 
had been made with the defendants except as she was 
informed by her husband, who procured the deed to 
be executed and delivered it. She intrusted him with 
her title deed, and understood that whatever arrange- 
ment was to be made with the defendants in relation 
to the property was to be made by him. Held, that 
the proceeds of the real estate should be applied in ac- 
cordance with the husband's contract; that the rule 
applies that where one of two innocent parties must 
suffer by the fraud of athird, he who has reposed a 
trust in the fraudulent agent ought to bear the loss. 
Spaulding v. Drew. Opinion by Royce, C. J. 


NEGLIGENCE — RAILROAD CROSSING HIGHWAY BY 
DEDICATION.—The defendant railroad is liabie for in- 
juries sustained by the plaintiff while travelling ona 
highway, which injuries were caused by its leaving 
obstructions on the margin of the highway, though it 
had never been surveyed, but had been used by the 
travelling public more than tweaty years. A _ high- 
way by dedication may have a margin. Brownell v. 
Troy & Boston Railroad Compuriy. Opinion by Royce 
C. J. 


WILL—DEFINITION OF LEGACY—TRUST IN EXECU- 
TOR TO ACT IN DISCRETION—POWER OF COURT.—(1) 
Although the term legacy is preperly applied to per- 
sonal property only, yet sometimes, by force of 
the context, it has been held to apply to realty as 
well; as in Hope v. Taylor, 1 Burr. 268, and Hardacre 
v. Nash, 5 T. R.716. In Hughes v. Pritchard, L. R., 
6 Ch. D. 24, the words, “‘ residuary legatees,”’ were held 
to designate the persons to take realty not specifically 
devised. (2) A testator directed as follows: ‘I do 
give to my son Delos said legacies in trust as follows: 
That the same be kept by the said Delos, until in the 
judgment of Delos, the said Jerome shall prove him- 
self worthy of receiving the same, and then and not 
till then to deliver the same to thesaid Jerome. It is 
further my will that if my said son Delos shall not at 
any time judge it best to deliver said property to my 
said son, Jerome, that the same shall be and remain 
the property of my said son Delos, and his heirs for- 
ever.”’ A bill having been brought by the beneficiary 
to compel a surrender of the trust estate, held it is an 
express trust fur the benefit of the orator, on condi- 
tion that he proves himself worthy to have it executed 
in his favor, of which worthiness the trustee is made 
the judge. But he is not the sole arbiter. His mo- 
tives may be inquired into. The trustee cannot ex- 
ercise his discretion and judgment from fraudulent, 
selfish, or other improper motives; nor can he refuse 
to exercise them from such motives; but he must act 
bona fide, witha simple view to carry out the inten- 
tion of the testator; and the court will control his 
judgment and discretion to the extent of compelling 
an honest exercise thereof. Bashwood vy. Bulkeley, 10 
Ves, 230; Peyton v. Bury, 2 P. Wms. 626; Bax v. Whit- 
bread, 16 Ves. 15. A person havinga power must ex- 


.| ercise it bona fide for the end designed. Aleyn v. Bel- 
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chier, 1 Eden, 182. In the exercise of powers, trustees 
should act with purity of motives, and with a single 
view to carry out the exact purpose of the power and 
the intention of the testator. Perry Trusts, § 511 a. 
But the court will not deprive a trustee of the honest 
exercise of the discretion that the testator has vested 
inhim. Sharon v. Simons, 30 Vt. 458; Mason v. Jones, 
8 Edw. Ch. 524; Ireland v. Ireland, 84 N. Y. 321. 
Bacon v. Bacon. Opinion by Rowell, J. 


——_______. 


KANSAS SUPREME COURT ABSTRACT. 
JANUARY TERM, 1883.* 

CONTRACT—OF SALE—PARTY DISABLING HIMSELF 
FROM PERFORMING NOT RELIEVED.—A party who pur- 
chased property at a stipulated price, agreeing to pay 
such price upon a certain condition, and thereafter by 
his own act and of his own volition disables himse'f 
from complying with the condition, does not thereby 
relieve himself from liability for such purchase- 
money, but. on the contrary becomes instantly 
and absolutely liable therefor. A party to a 
contract who prevents the performance of any condi- 
tion can neither claim benefit nor escape liability 
from the failure of such condition. Dill v. Pope. 
Opinion by Brewer, J. 


GARNISHMENT — OF INDIVIDUAL PROPERTY FOR 
FIRM DEBT—RIGHTS BETWEEN CREDITOR OF FIRM 
AND INDIVIDUAL.—Where a partnership and all the 
members thereof are insolvent, and a firm creditor 
garnishes the debtor of one of the members of the 
firm, which debtor holds a fund belonging to such 
member, and subsequently acreditor of such mem- 
ber garnishes the same debtor, but neither creditor 
obtains the possession of such fund, held, that as be- 
tween the creditor of the firm and the creditor of such 
member, the creditor of the firm has the prior right to 
such fund. The rule is well settled, where other 
things ave equal, that the property of a partnership 
firm must be first applied to the payment of the 
partnership debts, and the property of an individual 
member of the firm must be first applied to the pay- 
ment of the debts of such individual member. Switzer 
v. Smith, 35 Iowa, 269; Rodgers v. Meranda, 7 Ohio, 
St. 179; Glass Co. v. Ludlum, 8 Kas. 41, 50; North- 
ern Bank of Kentucky v. Keizer, 5 Am. Law Reg. 75; 
Davis v. Howell, 33 N. J. Eq. 72; Toombs v. Hill, 28 Ga. 
871; Kuhne v. Law and Sniffer v. Sass, 14 Rich. (S.C. 
L.) 20; M’Culloh v. Dashiell, 1 Har. & G. 96; Me- 
Cormick’s Appeal, 55 Penn. St. 252. But this rule is 
often held not to apply as against the partnership 
creditors, where the partnership, or both the partner- 
ship and all the members thereof, are insolvent; and 
the rule never applies as against the partnership 
creditors where they have obtained a prior lien upon 
the property of one of the individual members. Allen 
v. Wells, 22 Pick. 450; Stevens v. Perry, 113 Mass. 380; 
Gillaspy v. Peck, 46 Iowa, 461; Cumming’s Appeal, 25 
Penn. St. 268; Meech vy. Allen, 17 N. Y. 300; Cleg- 
horn v. Ins. Bank, 9 Ga. 319; Baker v. Wimpee, 19 id, 
87; Dunham v. Hannah, 18 Ind. 270; Wisham v. Lip- 
pincott, 9 N. J. Eq. 353; Howell v. Teel, 29 id. 490; 
Emanuel v. Bird, 19 Ala. 596; Barnwell v. Perry, 19 Vt. 
292. Fullamv. Abrahams. Opinion by Valentine, J. 


NUISANCE—LEGITIMATE USE OF ONE’S OWN LAND 
NOT, THOUGH ANNOYING NEIGHBORS. — A, was the 
owner of a homestead occupied by himself and family, 
the dwelling being within thirteen feet of a tract of 
vacant land belonging to B. B. commenced erecting 
a house upon his ground close to the line. Thereupon 
A. filed his petition, alleging that B. out of spite, and 








*Appearing in 29 Kansas Reports. 





because A. had refused to sell him his homestead at a 
grossly inadequate price, was going to erect small tene- 
ment houses close to the line and fill them with worth- 
less negroes. After issue joined the case went to 
trial, and from plaintiff's testimony it appeared that 
defendant had erected within four feet of the line a 
small tenement house of two rooms, without cellar or 
foundation walls, and in such conditiou that it could 
easily be moved; that the house was painted and 
looked neat, and was occupied by a colored preacher 
and his family who were well behaved, and that such 
a house would rent at five or six dollars a month. It 
also appeared that defendant threatened to punish 
plaintiff for refusing to sell his homestead at the price 
he had offered, and said that he would build small 
tenement houses in close proximity to such homestead 
and then plaintiff would be glad to get a much less sum 
than he had offered. A demurrer to the evidence was 
sustained, and judgment entered for the defendant. 
Held, that the court did not err; that although the 
defendant was acting from spite, yet the buildings 
which he was erecting were legitimate and profitable 
improvements of his property, were used for legiti- 
mate purposes, and could not be adjudged nuisances, 
no matter how disagreeable and annoying they might 
be to plaintiff. Falloon v. Schilling. Opinion by 
Brewer, J. 


PARTNERSHIP—PRESUMPTION AS TO NOTE IN FIRM 
NAME. —Where a partnership is organized for the pur- 
pose of buying, selling and dealing in drugs, medicines, 
etc., and the managing partner borrows money and 
gives a note therefor in the partnership name, it will 
be presumed that the note was executed for a partuer- 
ship purpose and in the course of partnership dealings, 
and the burden of proof will rest upon him who 
asserts the contrary; and in the absence of proof to 
the contrary, it will also be presumed that the entire 
transaction was in good faith. Davis v. Cook, 14 Nev. 
277; Teft v. Stewart, 31 Mich. 373, 877; Deitz v. Reg- 
nier, 27 Kas. 94, 104, et seq.; Gregg v. Fisher, 3 Brad. 
261; 1 Parsons Notes, 128; Whitaker v. Brown, 16 
Wend. 511; Gansevoort v. Williams, 14 id. 138; Carrier 
v. Cameron, 31 Mich. 377. Lindh v. Crowley. Opin- 
ion by Valentine, J. 


——__>—_—_— 


TEXAS SUPREME COURT ABSTRACT. 


CORPORATION—MUST DECREE IN PLACE OF CREA- 
TION.—A private corporation whose character has been 
granted by one State cannot hold meetings or pass 
notes, or have any legal existence in another State. It 
must decree in the place of its creation and cannot 
migrate to another sovereignty. Bank of Augusta v. 
Earle, 13 Penn. St. 519; Miller v. Ewer, 27 Me. 509; 
Aspinwall 7. O.& M. R. Co., 20 Ind. 497. This pro- 
hibition as to the performance of acts outside of the 
State where chartered refers to acts ofa strictly cor- 
porate character such as must be discharged by the 
corporators themselves, such as the original organiza- 
tion, the election of directors, etc. The better opin- 
ion is that the mere transaction of such business as is 
usually done by the directors, or other agents of the 
body may be done as well without the State as within 
it. Bellows v. Todd, 39 Iowa, 259; Arms v. Conant 
36 Vt. 745; Gal. R. Co. v. Cowdrey, 11Wall. 476. Franck» 
Texas Land Co. v. Laigh. Opinion by Willie, C. J. 
[Decided April 27, 1883.] 


NEGLIGENCE — THAT PROPERTY DESTROYED BY 
NEGLIGENT FIRE, IS INSURED, NOT DEFENSE TO ACTION 
FOR Loss.—That cotton destroyed by fire caused by 
defendant’s negligence was fully insured cannot be set 
up as a defense to an action by the owner for the loss. 
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The policy of insurance is collateral to the remedy 
against the defendant, and was procured solely by the 
plaintiff at his expense, and to the procurement of 
which the defendant was in no way contributory. 
* * * Tt cannot be said that the plaintiff took out 
the policy in the interest or behalf of the defendant; 
nor is there any legal principle which seems to re- 
quire that it be ultimately appropriated to the de- 
fendaut’s use and benefit. Weber v. Morris and Essex 
R. Co., 35N.J. L. 413; Clark v. Wilson, 103 Mass. 221; 
Hayward v. Cain, 105 id. 213; Propeller Monticello v. 
Mollison, 17 How. 155; Dunham v. Insurance Co., 1 
Low. 253; Mason v. Sainsburg, 3 Doug. 61; Clark v. 
Inhabitants, 2 Barn. & Cress. 254; Merrick v. Brain- 
ard, 388 Barb. 589. TZexas & Pucific Railroad Co. v. 
Levi. Opinion by Stayton, J. 

[Decided June 29, 1883.] 


SUBSCRIPTION—WHEN CONTRACT ENFORCEABLE.— 
Where a person subscribes toward establishing a 
school to belocated in such county as should contrib- 
ute a specified sum, and the specified sum is contrib- 
uted in acounty, the one subscribing is bound and 
the contract enforceable against him. Among the 
cases which held such contracts binding are the fol- 
lowing: Hopkins v. Upshur, 20 Texas, 93; Doyle v. 
Glasscock, 24 id. 201; Rose v. Railroad Co., 31 id. 58; 
Comstock v. Howe, 15 Mich. 242; Watkins v. Eanes, 9 
Cush. 539. Williams v. Rogan. Opinion by Stayton, 
J. 

[Decided May 18, 1883.] 


MARYLAND COURT OF APPEALS ABSTRACT. 
APRIL TERM, 1883.* 

DIVORCE — SUIT FOR ABATES ON DEATH—WIFE’S 
RIGHT TO SUPPORT.—(1) A divorce suit being a per- 
sonal action, the death of either party before decree 
abates the divorce proceedings; and this effect ex- 
tends to whatever is identified with those proceedings. 
Where pending a suit by the wife for a divorce a 
mensa et thoro, the husband dies before a final decree, 
the court cannot, after the death of the husband, re- 
quire his executor to become a party to the suit, to 
answer the demand of the wife for an additional al- 
lowance for counsel fees for services rendered in the 
cause during the life-time of the husband, nor pass an 
order requiring such executor to pay the same. (2) A 
wife has the right, independently of the actual merits 
of the case, to require her husband, when she is living 
apart from him, and without means of her own, to de- 
fray the expenses of prosecuting her suit for a divorce, 
the court exercising its sound discretion as to when 
and to what extent such allowance shall be granted. 
Authorities referred to: Wilson v. Ford, L. R., 3 Ex. 
68; Shafer v. Shafer, 30 Mich. 164; Dow v. Eyster, 79 
Ill. 254; Pearson v. Darrington, 32 Ala. 254. McCurley 
v. McCurley. Opinion by Ritchie, J. 


LIBEL—CHARGE AGAINST PUBLIC OFFICER—NEWS- 
PAPER RIGHIS.—An article charging plaintiff, who 
was a senator, with being under the control of a cor- 
rupt ring, with proving false to his party, and with 
being influenced as to his vote by a contract for public 
work, held libellous, per se. Any publication which 
tends to injure one’s reputation, and expose him to 
hatred or contempt, if made without lawful excuse, is 
libellous. The liberty of the press guaranteed by the 
Constitution is a right belonging to every one, 
whether proprietor of a newspaper or not, to publish 
whatever he pleases without the license, interference, 
or control of the government, being responsible alone 


* Appearing in 60 Maryland Reports. 








for the abuse of the privilege. In every free country 
a citizen has the right, within lawful and proper 
limits, to discuss, and censure boldly, and fearlessly 
the official conduct of a public man; but there igg 
broad distinction between fair and legitimate discus. 
sion of the conduct of a public man, and the impata- 
tion of corrupt motives by which that conduct may 
be supposed to bé governed. And if one goes out of 
his way to asperse the personal character of a public 
man, and to ascribe to him base and corrupt motives, 
he must do so at his peril, and must either prove the 
truth of whathe says, or answer in damages to the 
party injured. The fact that one is the proprietor of 
anewspdper entitles him to no privilege in this re- 
spect not possessed by the community in general. The 
law recognizes no duty imposed on him, arising from 
his relations to the public, to defame and libel the 
character of any one; and if he does, it isno answer 
tosay he did it in good faith and without malice, 
honestly believing it to be true. Negley v. Farrow, 
Opinion by Robinson, J. 


WILL — POWER TO SELL DOES NOT INCLUDE POWER 
TO MORTGAGE — BENEFICIARIES JOINING IN MORT- 
GAGE—EQUITABLE RELIEF.—(1) A will creating a trust 
contained the following clause: ‘‘My said trustee 
shall have power to invest, and change the investment 
of said moiety, and for that purpose to sell, convey 
and dispose thereof, or any part thereof, as often ashe 
may think proper.”’ Held, that this power did not au- 
thorize the trustee to mortgage the property to secure 
the repayment of a loan. (2) Held also, that it was 
competent for the cestuis que trust, on arriving at age, 
to confirm and make valid a mortgage executed by the 
trustee, to secure a loan, but to make such confirma- 
tory mortgage binding on them, it must appear that 
they acted advisedly, with their eyes open, with in- 
formation inregard to every material circumstance 
surrounding the transaction, with knowledge that the 
mortgage by the trustee was not made in pursuance 
of the power conferred by the will, and was not there- 
fore binding on them, and that the money borrowed 
was expended by him for his own personal use, and 
not for the benefit of the trust estate. That the con- 
firmatory mortgage executed by the cestwis que trust 
could not be supported as a contract made in consid- 
eration of forbearance to sue on the mortgage debt. 
If a cestui que trust, through mistake of his legal rights 
and of the facts, assumes an obligation in respect 
of the estate, which he would not have assumed but 
for such mistake, equity will relieve. Authorities 
cited: Callisher v. Bischoffsheim, L. R., 5 Q. B. 450; 
Cook v. Wright, 1 B. & S. 566; Wilby v. Elgee, L. R., 
10 C. P. 500; Ockford v. Barelli, 20 W. R. 116; Hawes v. 
Venables, L. R., 7 Exch. 239; McCarthy v. Delaix, 2 
R. M. 615; Broughton v. Hutt, 3 DeG. and J. 501; 
Ramsden v. Hylton, 2 Ves. Jr. 304. Wilson v. Mary- 
land Life Insurance Co. Opinion by Robinson, J. 


WILL— DEFINITION — ‘“‘NEAR RELATIVES’’ THOSE 
WHO WOULD TAKE UNDER STATUTE OF DISTRIBUTION. 
— A testator devised all his lands to his son, and in 
the event of his son’s death, “leaving no child of the 
lawful issue of his body at the time of his death,” de- 
clared it to be his will and desire that his wife, S. W., 
should have his said lands or real estate so devised to 
his said son, ‘* with a special request that at her death 
she give the said lands to be equally divided between 
her near relatives and mine.” The son having died 
without issue, and the wife of the testator having sub- 
sequently died without making disposition of the 
property by deed or will, it was held that by the terms 
of the devise to his wife a trust was created in the tes- 
tator’s lands for the benefit of the near relatives of his 
wife and himself. That no legal uncertainty attached 


| to the term “ near relatives’ as used by the testator, 








at Gat to oF ob of oe aS oe at 4 Gh Bee 











THE ALBANY LAW JOURNAL. 437 











they being those who would take under the Statute of 
Distribution. That the heirs-at-law or next of kin of 
the testator were entitled to one undivided half of the 
Jand devised, and the heirs-at-law or next of kin of 
the testator’s widow were entitled to the other un- 
undivided half. Authorities referred to, Pennock’s 
Case, 20 Penn. St. 272; Reed’s Administrator v. Reed, 
$0 Ind. 313; Harrison v. Harrison’s Adm’x, 2 Grat. 1, 
and Warner v. Bates, 98 Mass. 274; Tolson v. Tolson, 10 
Gq. & J. 159; Chase v. Plummer, i7 Md. 165; Williams 
y. Worthington, 49 id. 572. The capacity of those to 
take under adevise or legacy who are described as 
“relations”’ has been too long upheld by settled con- 
struction for legal uncertainty to attach tothe term 
“near relatives,’’ used by the testator of the will 
before us; and in determining who, under this 
“nomen collectivum’’ are entitled, and in what pro- 
portions, recourse, asa general rule, is had to the 
Statutes of Distribution, 2 Jarm. Wills (5th Am. ed.), 
661; 2 Wms. Ex. (5th Am. ed.), 1003; 2 Redfield Wills 
(3d ed.), 85. In Whithorne v. Harris, 2 Ves. Sr. 527, 
the bequest was to all and every person and persons 
who are “near relations tome.’ In Doe v. Over, 1 
Taunt. 263, the testator gave his freehold estates to 
his wife, to be equally divided at her decease amongst 
ihe “ relations on his side.’’ In the first case the lega- 
tees, im the second the devisees, took under the Stat- 
ute of Distribution. See also Harding v. Glyn, 1 Atk. 
469; Cruwys v. Colman, 9 Ves. 319; Tiffin v. Longman, 
15 Beav. 275. Handley v. Wrightsom. Opinion by 
Ritchie, J. 





PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

EVIDENCE — BOOK ENTRY—ONE BUNCHING ACCOUNT 
Sor ADMISSIBLE.—A book entry reading as follows: 

“B. Corr. Dr. 

July 13, 1880, To repairing brick machine, $1,932.76.” 
Held, not admissible in evidence. The general rule is 
well established that books of original entries, prop- 
erly proved, are evidence of work and labor performed, 
and of goods sold and delivered. Yet to this general 
rule several exceptions have been recognized. Among 
them, that the invoice book of an agent is not evi- 
dence of the sale and delivery of goods. Cooper v. 
Morrel, 4 Yeates, 341. Nor of goods to be delivered at 
afuture day, Rheem v. Snodgrass, 2 Grant, 379. Nor 
of work done in an action for part performance under 
aspecial contract, Alexander v. Hoffman, 5 W.& 8S. 
882: Eshleman v. Harnish, 26 P. F. Smith, 97; nor of 
the sale of a horse not in the course of the parties’ 
business, Shoemaker v. Ellis, 1 Jones, 310. Books of 
original entry were formerly received in evidence 
from necessity. Where the transaction from its 
nature admits of more satisfactory proof they should 
not be received. Id. Now since the parties are 
competent witnesses in their own behalf, great care 
should be taken that chere be no enlargement of the 
rule. There isa limit as to the maximum sum for 
which a book may be received in evidence. Much 
more dersnds on the nature and character of the 
subject-matter of the item, and on the evidence out- 
side of the book, which naturally exists to prove the 
item. In Leighton v. Manson, 14 Me. 208, the book of 
original entrigs was held incompetent to prove an ac- 
count of two charges for beef, bearing date the same 
day, one for 355 pounds, the other for 360 pounds. The 
exclusion appears to have been sustained by reason of 
the articles having been of such bulk and weight that 
they were not delivered without assistance, and there- 
fore better evidence than the book was attainable. In 
Thomas v. Dyott, 1 Nott & McCord. 186, it was declared 
that this species of evidence ought not to be allowed 





where it is in the power of the party to produce other 
evidence. Hence, in Pelzer v. Cranston, 2 McCord, 
828, it was held that a school-master’s books, though 
regularly kept, were not evidence to prove his account, 
as he must have had many witnesses at command, and 
the evidence of his books was therefore not necessary. 
The rejection of the book to prove the sale of the 
horse, in Shoemaker v. Ellis, supra, appears to have 
been ruled chiefly on the ground that from the nature 
of the transaction, there must have existed other and 
better evidence of the sale. The charges must be 
reasonably specific and particular. This is the more 
necessary, inasmuch as when received the books are 
prima facie evidence both of the item charged and the 
price or value carried out. Ducoign v. Schreppel, 1 
Yeates, 347; Baumgardner v. Burnham, 12 Norris, 88. 
A general charge for work and labor of a mechanic, 
without any specification but that of time, cannot be 
supported by evidence of an entry on the book. There- 
fore a brick layer’s charge of “190 days’ work” was 
rejected, Lynch Adm’rs v. Petrie, 1 Nott & McCord, 
130. Soa charge “$13 for medicine and attendance 
on one of the general's daughters in curing the 
whooping cough,” was rejected as too indefinite. 
Hughes v. Hampton, 2 Const. Rep. 745. An item in 
an account of ‘seven gold watches, $308,’’ was held 
insufficient, Bustin v. Rogers, 11 Cush. 346. Corr v. 
Sellers. Opinion by Mercur, C. J. 

(Decided Oct. 2, 1882.] 

MUNICIPAL CORPORATION — COUNTER-CLAIM — 
BOROUGH CANNOT PURCHASE.—A borough has no 
right to purchase claim against its creditor so as to 
set it off against such creditor. Early’s Appeal. Opinion 
by Gordon, J. 

[Decided May 21, 1883.] 


MARRIAGE—DEED FROM HUSBAND TO WIFE.—Equity 
will sustain a deed from a husband directly to a wife. 
It is true, a deed from a husband directly to his wife 
is a nullity at common law. Under modern legisla- 
lation and the application of equitable principles, a 
wide departure has been made from the common law 
in respect to the ability of a wife to acquire and 
hold property. Her right of acquisition and power of 
control are not restricted to property obtained from 
ove not her husband. When not in fraud of creditors 
of the husband, a conveyance from him directly to his 
wife may be sustained on equitable principles. Coates 
v. Gerlach, 8 Wright, 43; Townsend v. Maynard, 9 id. 
198; Pennsylvania Salt Manuf. Co. v. Nell, 4 P. F. 
Smith, 9; Rose v. Latshaw, 9 Norris, 238, A husband 
may not only convey directly to his wife for a valua- 
ble consideration, but he may also convey to her as a 
gift when not prejudicial to his creditors. Thompson 
v. Allen. Opinion by Mercur, C. J. 

[Decided March 26, 1883.] 


——___¢—_—_ 


NEW JERSEY COURT OF CHANCERY AB- 
STRACT. 
MAY TERM, 1883.* 

AGENCY — LIABILITY OF PRINCIPAL FOR CONTRACT 
OF AGENT—CONTRACT UNDER SEAL. — A principal is 
bound by the acts of his agent within the authority 
expressly given, and also for such acts as it is necessary 
for the agent to do to accomplish the object of his ap- 
pointment. Where a contract is made by an agent, 
without disclosing his principal, and the other con- 
tracting party afterward discovers the principal, he 
may waive his right to look to the agent, and resort to 
the principal. And in such a case, parol evidence is 
admissible to show who the principal was, even when 


*A ppearing in 10 Stewart's (87 N. J. Ea.) Reports. 
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the contract isin writing. But the rule that an un- 
named and unknown principal shall stand liable for 
the contract of his agent, does not apply to a demise 
under seal. ‘The relation between the owner of land 
and those who occupy it is of a purely legal character; 
and the fact that a lessee takes a lease for an unnamed 
principal, but in his own name, will not render the un- 
named principal liable for the rent. Borcheling v. 
Katz. Opinion by Van Fleet, V. C. 


CHATTEL MORTGAGE—-ASSIGNEE FOR CREDITORS CAN- 
NOT ATTACK—DESCRIPTION.—(1) An assignee for the 
benefit of creditors can take no exception to the 
validity of achattel mortgage given by his assignor, 
onthe ground that it was not filed in the county 
where the mortgagor actually resided. He is bound 
by the equity to which the property was subject when 
it came to his hands from the assignor. Mitford v. 
Mitford, 9 Ves. 87; Windsor v. McLellan, 2 Story, 
492; Re Gregg, 3 B. R. 131. And this rule has been 
repeatedly applied in mortgage cases like the present. 
Re Griffiths, 3 B. R. 179; Potter v. Coggleshall, 4 id. 
19; Stewart v. Platt, 101 U. 8S. 731. (2) A description 
of “all the stock, fixtures, goods and chattels of every 
name and kind” in a designated store, is specific 
enough to identify the property intended to be cov- 
ered. Shaw v. Glen. Opinion by Runyon, Ch. 


DIVORCE—EVIDENCE—INMATE OF BROTHEL. — Ina 
suit for divorce, evidence of defendant's adultery, 
committed in a brothel, is not to be rejected because 
given by witnesses who are keepers of or employed in 
such resorts, if their testimony appears credible other- 
wise. Pauly. Faul. Opinion by Runyon, Ch. 


WILL—LIFE ESTATE WITH POWER OF DISPOSITION 
NOT FEE.—Where all of decedent's estate was given to 
his wife (who was also an executrix) for life, with 
power of disposition during her life-time, and with an 
absolute gift over of most of the estate after her death, 
held, that the power of disposition did not enlarge 
her estate toafee. Cory v. Cory. Opinion by Bird, 
Vv. C, 


——_>___—__ 


RECENT ENGLISH DECISIONS. 

BANK NOTE—ALTERATION OF NUMBER ON MATERIAL 
—ONE RECEIVING BY MISTAKE CAN RECOVER FROM ONE 
PAYING FOR MONEY HAD.—A Bank of England note, 
which had been materially altered in number and date, 
was paid to the plaintiff's bank for value by the de- 
fendant, both parties believing the note to be good. 
The plaintiffs paid away the note, which was after- 
ward presented at the Bank of England, where the 
alteration was perceived and payment was refused. 
The note was returned to the plaintiffs as a bad one, 
and after a fortnight spent in tracing the note to the 
defendant, the plaintiffs demanded pay ment of it from 
him, and on the 21st of July, 1882, sued him for the 
amount. On the 18th of August, 1882, the Bills of Ex- 
change Act, 1882, 45 and 46 Vict., ch. 61, received the 
royal assent. By section 64, where a bill or acceptance 
is materially altered, without the assent of all parties 
liable on the bill, the bill is avoided except as againsta 
party who has himself made the alteration, and subse. 
quent indorsers. Provided that where a bill has been 
materially altered, but the alteration is ‘“‘not appar- 
ent,’’ and the bill isin the hands of a holder in due 
course, such holder may avail himself of the bill as if 
it had not been altered, and may enforce payment of 
it according to its original tenor. By section 89 the 
provisions of this act relating to bills of exchange ap- 
ply, ‘‘ with the necessary modifications,"’ to promissory 
notes. Held, that the doctrine as to notice of infirmity 


in bills and notes was inapplicable to a forged Bank 





of England note, and that the delay in giving notice 
of the alteration to the defendant was no ground of 
defense; that before the Bills of Exchange Act, 1882, 
the Bank of England was not liable on the altered 
note, (Suffell v. Bank of England, 9 Q. B. D. 555), which 
was therefore worthless; that section 64 was not retro- 
spective, and that even if it were so, the ** necessary 
modifications *’ referred to in section 89 would exclude 
Bank of England notes altogether from the operation 
of section 64, and that even if the proviso of section 
64 would otherwise have affected the altered bank 
note, the alteration was ‘‘apparent,’’ as the Bank of 
England could at once discern and point out to the 
holder of the note that it had been materially altered, 
although the alteration was not obvious to everybody; 
and consequently, that the plaintiffs having received 
from the defendant a worthless note on which no one 
could be sued, were entitled to recover in the action 
for money had and received. Q. B. D., March 17, 
1883. Leeds and County Bank v. Walker. Opinion by 
Dinman, J. (11 Q. B. D. 85.) 


BANKRUPTCY—DEALINGS OF INSOLVENT WITH INNO- 
CENT PARTY.—A_ bankrupt, having disposed of his 
goods in fraud of his creditors, opened an account in 
a bank with the proceeds, and having entered into a 
contract for the purchase of land in an assumed name, 
paid a deposit to the defendant, the auctioneer, by a 
check drawn upon the bank. The vendor and the de- 
fendant acted bona fide and without notice of the 
bankruptcy or of the fraudulent conduct of the bank- 
rupt. Held, that the bankrupt's trustee was not en- 
titled to recover the deposit from the defendant so as 
to prevent it from being forfeited to the vendor 
upon the non-completion of the contract. Q. B. Div., 
May 22, 1883. Collins v. Stimson. Opinions by Pol- 
lock, B., and Lopes, J. (L. R., 11 Q. B. Div. 142.) 


MORTGAGE—DEMAND BY AGENT WHEN NOT SUFFI- 
CIENT TO MAKE NON-PAYMENT DEFAULT. — Where by 
the terms of a mortgage deed the plaintiffs were to 
remain in possession on their own account, and manage 
the mortgaged property until they should make default 
in payment of the mortgage money upon demand in 
writing in manner specified, and such demand was 
made on the wife of one of the plaintiffs during the 
plaintiff's absence by a person who represented himself 
as the defendant’s agent, and upon non-payment the 
defendant forthwith entered upon possession and 
seized the mortgaged property, held, in an action of 
trespass against the mortgagee, that such non-payment 
before the plaintiffs had had any opportunity to inquire 
into the truth of the alleged agency did _.ot constitute 
default, and that the defendant was liable to the mort- 
gagors in substantial damages. Privy Council, Feb. 
13, 1883. Moore v. Shelby. Opinion by Sir Barnes 
Peacock. (L. R., 8 App. Cas. 285.) 


PENALTY—WHEN CROWN ENTITLED TO ACTION BY 
INFORMER.— Where a penalty is created by statute and 
nothing is said as to who may recover it, and it is not 
created for the benefit of a party grieved, and the 
offense is not against an individual, it belongs to the 
crown, and the crown alone can maintain a suit for 
it. To enable a common informer to maintain an 
action fora penalty created by statute, an interest in 
the penalty must be given to him by express words 
or by sufficient implication. House of Lords, April 9, 
1883. Bradlaugh v. Clark. Opinions by Lord Chan- 
cellor Selborne, Lords Blackburn, Watson and Fitz- 
gerald. (L. R., 8 App. Cas. 354.) 


TRADE-MARK—NAME OF MACHINE.—A trader has @ 
right to make and sell machines similar in form and 
construction to those made and sold by a rival trader, 
and in describing and advertising his own machines to 














nk- 
en- 

as 
dor 


‘ol- 


FI- 


to 
age 
ult 
in 
yas 
she 
elf 
she 
nd 


nt 
ire 
ite 
rt- 
+b. 
es 


ot 














THE ALBANY LAW JOURNAL. 




















refer to his rival’s machines and his rival's name, pro- 
vided he does this in such a way as to obviate any 
reasonable possibility of misuiiderstanding or decep- 
tion. House of Lords, December 13, 1882. Singer 
Manufacturtng Co. vy Loog. Opinions by Lord Chan- 
cellor Selborne, and Lords Blackburn, Watson and 
Bramwell. (L. R., 8 App. Cas. 15.) 


CRIMINAL LAW. 

ARSON—HOUSE NOT CONNECTED WITH DWELLING 
NOT OUT-HOUSE.—The indictment was for burning an 
out-house used as a store-house, the proof being that 
it was an old-building located at a cross-roads and oc- 
cupied as a store-house, but not inclosed or used in 
any way as a dwelling-house; held a fatal variance. An 
out-house is one that belongs to a dwelling-house, and 
is in some respect parcel of such dwelling-house and 
situated within the curtilage. Such was the meaning 
of the term at common law, and under the English 
statutes, similar to ours, in relation to the burning of 
houses. Russell Crimes, 1038. North Carolina Su- 
preme Court, February Term, 1883. Stale of North 
Carolina v. Roper. Opinion by Ashe, J. (88 N. 
C. 656.) 


RIGHT TO BREAK DOOR TO ARREST—ESCAPE.—The law 
is well settled that an officer who arrested a criminal, 
when he escapes, may if it becomes necessary break 
opep tue doors of his house to re-arrest him. In Foster's 
Crown Law, 319, § 22, in the discussion of the doctrine 
that every man’s house is his castle, it is said: ‘‘The 
rule is likewise confined to the case of arrests in the 
first instance, for if a man, being legally arrested, 
escapeth from the officer, the officer may, in fresh pur- 
suit, break open the door in order to retake him.’’ In 
2 Hawkins, P. C. 137 (Bk. 2, ch. 14, § 9), in the discus- 
sion of the question, ‘‘ When doors may be broken open 
in order to make an arrest,” it is said: ‘‘ Whenevera 
person is lawfully arrested, for any cause, and after- 
ward es capes and shelters himina house.” To the 
same effect is Commonwealth v. McGahey, 11 Gray, 
194. Illinois Supreme Court, May 10, 1883. Cahill v, 
People of Jilinois. Opinion by Craig, J. 


ROBBERY AND MURDER—DUPLICITY IN INDICT. 
MENT—ADMISSIBILITY OF CONFESSION.—(1) A count 
in an indictment in which the defendant is charged 
with robbery and with murder while in the commis- 
sion of the robbery, and in which it is alleged that the 
blows which caused death were struck by the defend- 
ant with a piece of iron, a sledge and a shovel, is not 
bad for duplicity; the State cannot be required to 
elect upon a trial on such count, and evidence of the 
robbery and the use of each of the implements in pro- 
ducing death is admissible. People v. McDonald, 67 
Mo. 18; People v. Casey, 72 N. Y. 393; Bemis’ ‘Trial of 
Webster, 471; 1 Bishop’s Cr. Pro., § 432 et seq. (2) 
Where evidence of a confession is excluded because 
induced by promises made by an officer having cus- 
tody of the prisoner, but the prisoner, on a subsequent 
day, voluntarily goes on the standand is sworn and 
examined asa witness in his own behalf, under the 
statute (R.S., § 7286), on his examination beforea 
magistrate on such charge, and he is cautioned by the 
magistrate, before testifying, that he need not say any 
thing to criminate himself, and that what he may say 
may be used against him, a confession made in such 
testimony may be proved by the State on the subse- 
quent trial of such person charged with the crime. 
Ohio Supreme Court, January Term, 1883. Jackson 
v. State of Ohio. Opinion by Okey, J. (39 Ohio St, 37.) | 





FINANCIAL LAW. 


NATIONAL BANK—TRANSFER OF STOCK— ATTACH- 
MENT.—The rules which regulate the transfer of the 
stock of National banks are to be found in the statutes 
of the United States. The National banking act pre- 
scribes no exclusive method of transfer, but authorizes 
every association to do so. The decisions of the courts 
of the State in which the bank may be located do not 
control it. Precedence should be given to unrecorded 
transfers of shares of stock of a National bank, which 
had passed no by-law on the subject, located in a 
State whose courts leaned strongly against such trans- 
fers, but whose statutes gave the attaching creditor 
no peculiar rights, by delivery of certificates and a 
written assignment with power to transfer, both ex- 
ecuted in blank, over subsequent attachment of a 
creditor of the original vendor in whose name the 
shares still stood on the books of the bank. U. 8S. Cir. 
Ct., 8. D. New York, Jan. 15, 1883. Scott v. Pignou- 
nock National Bank. Opinion by Shipman, J. (15 F. 
R. 497.) 

NEGOTIABLE INSTRUMENT—NOVATION—JOINT NOTE 
—SURETYSHIP.—(1) The giving of a new note foran 
old one which has become due, the amount and 
makers of the two notes being the same, will not be 
treated as a payment or extinguishment of the old 
note or the pre-existing debt, unless the parties so ex- 
pressly agree, but it will be regarded merely as an ex- 
tension of credit. In such case the surrender of the 
old note will not of itself raise a presumption of such 
agreement to extinguish the old note by the giving of 
the new one, it being considered as a conditional sur- 
render, and that its obligation is restored and revived 
if the new note is not paid. And the new note will 
not be regarded asa payment of the old, even when it 
is so expressly agreed, if such agreement was procured 
by the concealment of any material fact affecting the 
security of the debt. Nor will the presumption apply 
where the creditor abandons some security which he 
held when he takes the new note. (2) Where one of 
two or more makers of a joint and several promissory 
note is surety, he is liable to the payee as principal, 
and except in special cases provided by statute, the 
holder of such note has the same legal rights against 
sucb surety that he has against the principal maker. 
West Virginia Supreme Court of Appeals, April 14, 
1883. Merchants’ National Bank v. Good. Opinion by 
Sneider, J. (21 W. Va.) 

NEGOTIABLE INSTRUMENT— WAIVER OF DEMAND 
AND NOTICE. — The words “Protest and _ notice 
waived,”’ indorsed on a bill, whether applied to for- 
eign bills or to inland bills and promissory notes, dis- 
pense with the necessity of the steps which must pre- 
cede protest, and therefore are a waiver of demand, as 
well as of protest and notice. Coddington v. Davis 1 
Comst. 186; 3 Denio, 16; Porter v. Kemball, 53 Barb. 
646; Fisher v. Price, 37 Ala. 407; Jackard v. Ander- 
son, 37 Mo. 91; Carpenter v. Reynolds, 42 Miss. 807. 
Kansas Supreme Court, January Term, 1883. Baker v. 
Scott. Opinion by Horton, C. J. (29 Kan. 136.) 


——__—¢—____ 
CORRESPONDENCE. 


THE New Jupaes. 


Editor of the Albany Law Journal: ’ 

“A curious blunder was made in the constitutional 
amendment adopted last year in regard to the time 
when justices whose election was provided for should 
enter upon their offices. The thirteenth section of the 
judiciary article of the State Constitution provides: 

‘ Justices of the Supreme Court shall be chosen by 
the electors of their respective judicial districts. * 
* * The official terms of the said justiccs who shall 
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be elected after the adoption of this article shall be 
fourteen years from and including the first day of 
January next after their election.’ 

“The Utica Herald, referring to this blunder, says: 
‘The earlier provision of the Constitution was not re- 
pealed or changed, and the conflict between the two 
on the matter of time when these twelve justices shall 
enter on their duties is positive. The earlier provision 
prescribes the length of term of all justices of the Su- 
preme Court elected subsequent to its adoption. The 
‘ official term shall be fourteen years,’ dating from the 
first of January next following their election. The 
latter amendment says nothing of the length of term, 
but says the justices elected in pursuance of it ‘shall 
be invested with their offices’ on the first of next June. 
Does the ‘ official term’ beginbefore the date fixed for 
the induction of the justices into office? If not, will the 
term of these twelve end with December, 1897, or on 
the first of June, 1898?’ ’’—Amsierdam Democrat, 

There may be enough in this subject to invite dis- 
cussion. The matter being of grave import, slight 
uncertainties deserve some attention; any person 
elected under the amendment to the judiciary article 
will prefer to feel quite sure where he stands, and 
what he ought todo. From the time when these men 
become de jure judicial officers, they are prohibited 
from continuing their law practice; so that if they 
shall be held to be in office from and after January Ist, 
they must lay aside the practice of the law, no matter 
whether they perform any official duty ornot. It was 
a strange provision, indeed; to provide for the election 
of additional justices in the fall of the year witha 
direction that their terms of office should commence 
the next summer when the work of the courts is sub- 
stantially over forthe year, aud when the summer 
vacation is about to commence. 

Nevertheless the provisions of the Constitution can- 
not very well be made to yield to a construction based 
upon the unreasonableness of the enactment. We 
must deal with it, in its letter and spirit, just as it is 
made, as it is; can it be said there is any reasonable 
doubt as to what is intended? By the amendment an 
additional section was added to the sixth, or judiciary 
article of the Constitution, so that it now stands as a 
whole, and the article as amended must be read to- 
gether. It must be recollected that the section describes 
itself as an amendment. 

“The Legislature at the first session after the 
adoption of this amendment, etc., shall provide, etc., 
for the election of additional justices,”’ etc. 

As it now stands, section 13 of the Judiciary Article 
provides among other things as follows: 

“The official terms of the said justices and judges 
who shall be elected after the adoption of this article 
shall be fourteen years from and including the first 
day of January next after their election.” 

Then comes the amendment adding section 28, 
which by its language calling itself “an amendment,” 
providing for the election of ‘additional justices,” 
concludes with this language: 

“The justices so elected shall be invested with their 
offices on the first Monday of June next after their 
election.”’ 

The amendment does not in terms undertake to say 
when the official term shall commence or when it shall 
end. 

But may we not get at the intention by reading the 
sections 13 and 28 together? 

There need then be no conflict or inconsistency. From 
such a reading it might be held that the official terms 
of all justices of the Supreme Court including those 
newly elected, shall be fourteen years, from the first 
January next after their election; but as to those 


elected in persuance of the newly added section, their | 











official term not tocommeunce until the first Monday in 
June next after their election. The only effect of this 
construction is to shorten the term of those last elected 


by five months. F, 


NEW BOOKS AND NEW EDITIONS. 


Copp’s PuBLic LAND Laws. 

Public Land Laws, passed by Congress from Marci +, 197%. 
to April 1, 1882, with the important decisions of the sccre- 
tary of the interior and commissioner of the general land 
office, the land opinions of the attorney-general and the 
circular instructions issued from the general land office 
to the surveyors-general and registers and receivers 
during the same period. By Henry N. Copp, attorney and 
counsellor at law. Published by the editor: Washington, 
D. C. 1883. Pp. xxx and 155. 


The design of this work is stated to be to show the 
development of the public land system from 1875, 
where the first volume of Copp’s Public Land Laws 
leaves the subject, to 1882, where volume 9 of Copp’s 
Land Owner resumed it. To those possessing those 
volumes the work will prove acceptable as exhibiting 
the progress of the law upon the subject mentioned, 
during an important period not before covered by the 
series, which is we believe recognized as the lead- 
ing, if not the only collection of statutes and decisions 
relating to an important and growing branch of Ameri- 
can law, 


NOTES. 

MHE American Law Register for November contains 

an article by Judge Cooley on Remedies for col- 
lection of judgment against debtors who are residents 
or property-holders in another State or in the British 
Dominions. Also the following cases: Westmore v. 
Mellinger (Lowa), on malicious continuance of a prosecu- 
tion commenced without malice, with note by Marshall 
D. Ewell; Canavan v. Gray (Cal.), on actions for 
forcible entry where there is a statutory remedy, with 
note by W. Drayton; McCloy v. Cincinnati, etc, 2. 
Co. (U.S. Cire.), on unjust discrimination in railroad 
facilities, with note by Adelbert Hamilton; Cooper v. 
Louanstein (N. J.), on reservation of easement, in deed 
not signed by grantee, of lands not conveyed by such 
deed, with note by John H. Stewart. 


In a paper read ai the lats conveniicn of the Tennes- 
see Bar Association, by Mr. M. B. McFarland, of 
Memphis, on the French Bar, the writer said: In 
Athens “ the judges, in order to regulate the speeches 
of advocates, limited each party to the time it would 
take a certain quantity of water to run through aclep- 
sydra, or kind of hour glass. And when the water 
was out the lawyer had to quit. This is doubtless the 
origin of the modern slang, ‘dry up.’’’ We like this 
better than the following from the same essay: ‘ The 
whole resembled a patch-work quilt, and reminded 
one of what Tickler, in Noctes, said of some one, ‘he 
had been at a great feast of languages and stolen the 
scraps.’ ’’——A mixed metaphor—* open a door into a 
sea of trouble,’’ Cook v. City of Burlington 59 Iowa, 
251. A Canada “ Barrister,’ writing to the Canada 
Law Journal, pronounces Lord Coleridge’s declaration 
that he is a “‘ Radical”’’ to be “‘ mischievous,” and de- 
clares that *‘he should keep his views to himself.’ 
Will these northern gentlemen‘never “let up’’ on Lord 
Coleridge? 
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CURRENT TOPICS. 


E have received a pamphlet entitled, ‘* Associa- 
\ tion of the Bar of the City of New York. Third 
Annual Report of the Special Committee to ‘urge 
the rejection of the proposed Civil Code,’ reappoin- 
ted, October 10, 1882, adopted October 9, 1883.” 
The Report is very short, but exhibits of consider- 
able length are appended. The report is signed by 
Messrs. Theodore W. Dwight, Edward Patterson, 
James C. Carter, J. Bleeker Miller, Bernard Roelker, 
F. R. Coudert, Albert Matthews, Wm. B. Horn- 
blower, John M. Scribner, Douglas Campbell, Wim. 
D. Shipman, Fred’k Smyth, Arthur G. Sedgwick. 
The report states that the bill was reported favor- 
ably tothe last Assembly by a divided vote, and 
also to the last Senate (Senators Pitts, Ellsworth, 
Fitzgerald and Homer A. Nelson, dissenting), and 
after a reference back, was again reported favorably 
to the Senate, by the same vote, notwithstanding 
an ‘‘ elaborate presentation” by Messrs. Carter and 
Shipman, The report then proceeds: ‘‘ The pro- 
posed Civil Code being thus in the possession of 
both the Assembly and the Senate, at a compara- 
tively early date of the session, slept quietly until 
the adjournment of the Legislature without any 
very alarming signs of animation.” This is a very 
uncandid statement, and right here we will say, 
that the final favorable report to the Senate, thanks 
to the Fabian tactics of the ‘‘ elaborate presenters,” 
was delayed until a very short time before the 
adjournment — we think a few days— but at all 
events, so late as to render any action impossible. 
The report speaks vaguely of the ‘‘ vicious character 
of some sections,” and congratulates the profession 
‘* upon another escape from the dreaded results of 
this proposed innovation upon the system of the 
common law, and the consequent upheaval of the 
foundations of the settled jurisprudence of this 
State.” But the report sounds a fresh alarm on 
account of the ‘‘ marvellous vitality of this scheme 
and the untiring zeal of its chief promoter,” and 
warns the association that it will be necessary to 
keep on making ‘‘ elaborate presentations.” One of 
the chief exhibits attached to the report is “an 
examination of eight sections of the proposed Civil 
Code,” concerning general average, by Mr. Carter; 
accompanied by a certificate of Mr. A. Foster 
Higgins, an ‘‘ adjuster of marine averages,” to the 
effect that he thinks so too, and that the adoption 
of these sections would puzzle him and cause him 
much perplexity; and another communication from 
Mr. Carter about the same sections, speaking very 
highly. of Mr. Higgins, and insisting that Mr. Carter 
still thinks so and more so than ever. (By the way, 
a critic and scholar, like Mr. Carter, ought to be 
accurate in his quotations, especially when he is 
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imputing ‘‘crime,” and should not write, ‘‘ Hx uno 
disce omnes.””) We hardly thought we should get 
through the pamphlet without hearing from Mr. 
J. Bleeker Miller, and so, surely enough, the second 
chief exhibit is a letter from him to Senator Homer 
A. Nelson, dated in April last, on eighteen sections 
of the proposed Civil Code. Much of Mr. Miller’s 
criticism — we think we may candidly say, most — 
is quibbling, trivial, and pedantic. His criticism on 
section nine, for example, is that it ‘‘ properly be- 
longs in the index.” Being a long-suffering person, 
who knows how to make allowances, we can bear 
with Mr. Carter, who isa man of brains, even if 
blinded by prejudice and habit; but we do not mind 
saying that we have no patience with Mr. J. Bleeker 
Miller. He tires us. We shall reserve our time and 
space (and patience) for the promised renewal of 
the attempts of this handful of New York city 
obstructionists to defeat the desire of the people 
and the larger part of the legal profession, and shall 
endeavor to make good their recommendation of 
the ‘‘marvellous vitality ofthis scheme.” These 
gentlemen do well to look out for an ‘‘ upheaval,” 
this winter, and we advise them to pack their 
carpet-bags for Lord Coleridge’s Yellowstone Park 
of common law antiquities and absurdities, or else 
to yield gracefully. These thirteen gentlemen may 
not live to sce the adoption of a general Code of 
law, but it will surely come, just as surely, if as 
slowly, as the amelioration of the criminal law of 
Great Britain. The chief codifier and the present 
editor of this journal may not live to see it, but it 
will come, and this journal will be on hand to 
announce it, to sympathize with the thirteen, their 
successors or assigns, and to be sorry for the per- 
plexity of Mr. A. Foster Higgins (if living) or any- 
other aggrieved adjuster of marine averages. 


As we learn from the Central Law Journal, the St. 
Louis Post-Dispatch of the 29th ult., contained the 
following special cablegram: ‘“ London, November 
26. Lord Chief Justice Coleridge has already begun 
to put into practical use the professional informa- 
tion he obtained in the United States during his 
recent tour. His lordship, since his return, has dis- 
cussed freely with the great lawyers and judges of 
London the merits and demerits of American 
jurisprudence, and in these semi-professional con- 
ferences has never hesitated to express great admira 
tion for the manner in which Americans have 
developed the local or home government idea until, 
as he says, it has become to observant foreigners 
the most striking feature of American institutions. 
The general government, Lord Coleridge thinks, 
although not strictly more constitutional than that 
of England, appears to the foreign observer to have 
less to do with the people or their personal affairs, 
than any government in the world, and _ to be con- 
fined in its functions within a sphere that it might 
be described as simply an international agency or 
bureau, with practically no absolute power of its 
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own, and acting under popular direction. Lord 
Coleridge has taken every opportunity of impressing 
these views upon the liberal members of the pro- 
fession in England, and has already succeeded in 
breaking down much conservative prejudice. His 
first attempt to Americanize British practice has 
been entered upon, and has already gone beyond 
the mere approval of his colleagues and secured 
favorable Cabinet action. This step has for its 
object the formation of a system of district courts 
throughout England, after the model of the district 
courts in the United States. A bill for the creation 
of such a system of courts in England has been pre- 
pared under the supervision, it is understood, of 
Lord Coleridge, and has been accepted by the 
Cabinet.” This is not the first time that England 
has taken a lesson from our jurisprudence. The 
establishment of the courts in question would have 
an advantage there which it lacks in our country — 
speaking of the Federal District Courts — there is 
but one system of jurisprudence in England, while 
in thiscountry we have some forty, more or less 
different. England can therefore have a uniformity 
and homogeneousness of laws for her population 
which it is apparently impossible to secure in this 
country. 


Some interesting information, not altogether new, 
comes from the New York Jail and Express, by 
way of the Denver Law Journal (which by the way 
is a very readable publication). The Mail and 
Express says: ‘*It has been said that physicians 
live upon the ailments of mankind, clergymen upon 
its sins, and lawyers upon its misfortunes and 
blunders. Men are not made after one pattern, 
mentally or physically. Their ideasof justice and 
injustice are not alike. In business, asin everything 
else, there is an infinite combination of circum- 
stances few of which can be foreseen; nor can 
special laws be enacted to meet them, Existing 
precedents must be applied, so far as they can, to 
new cases as they arrive, and this is the principal 
raison détre, as the French would say of lawyers. 
The names of 2,800 lawyers appear in the ‘ New 
York Law Diary’ for 1883. This is probably not 
more than one-half of those who have been admit- 
ted to the bar and who get their living by practic- 
ing, in some way or other their profession. There 
is an army of clerks in the offices of lawyers, most 
of whom are attorneys. There is a host who frequent 
the inferior courts whose names, with those of many 
other regularly admitted attorneys, are not in the 
diary. The ‘learned professions’ in this country 
are overcrowed. There are more lawyers and 
physicians than areneeded. In our own city two 
or three hundred young attorneys are each year 
turned out on the world to make their living as best 
they can. Some of them who have studied else- 
where come here, thinking the chance of success 
better ina large place. All over the country, from 
the little towns in Florida, in the extreme southeast, 
to the settlements of Washington territory, in the 





northwest, there is this excess of supply over de- 
mand, We have in mind a ‘ city’ on Puget Sound 
of about 3,000 inhabitants, where there are forty 
lawyers. Each one has gone there with the idea 
that he is to become the prominent man of the 
place, and in a few years will be sent to the United 
States Senate.” This cry of ‘‘too many lawyers” 
has become too familiar to be very alarming. The 
pursuit of the law is not the only occupation which 
is ‘‘overcrowded.” There are ‘‘teo many” ina 
great many other occupations. There are too many 
manufacturers, too many merchants, too many dry 
goods clerks, too many editors, too many boarding- 
house keepers, too muy politicians, too many 
telegraph operators, too many mechanics of many 
kinds, especially too many plumbers. Every strike 
brings to the surface a horde of unsuspected people 
who have hed nothing to do, and have been living 
nobody knows how, apparently waiting for their 
turn at employment. The radical Mr. Malthus 
thought there were too many people of all sorts, an 
opinion in which many modern wives agree. It 
may be admitted, for the sake of the argument, 
that there are too many lawyers, but what of it? 
They either live or they do not live, and the situa- 
tion ought not to give the newspapers any trouble. 
These lawyers have a right to live at the law if they 
can, or if they cannot it is their own fault if they 
do not find it out. 


The Chicago Legal News brings us a detailed 
account of ‘‘Drake’s Game Dinner,” the twenty- 
eighth annual game dinner of the Grand Pa- 
cific Hotel at Chicago. There is a list of the 
male guests, and it is stated that all those to whose 
names an asterisk is prefixed were accompanied by 
ladies. Nearly all are star performers, Our friends, 
Judge and Mrs, Bradwell were there. The account 
proceeds: ‘*This was undoubtedly the grandest 
game dinner ever given in the United States and 
more kinds of game were served than at any other. 
It was attended by judges and lawyers, ministers 
and doctors, statesmen and army officers, editors 
and merchant princes. At the first dinner given 
twenty-seven years ago, there were only forty guests. 
At the last there five hundred and thirty. * * * 
D. B. Cooke, for so many years alaw book publisher, 
is the only guest who has attended all of Mr. 
Drake’s twenty-eight game dinners. It speaks well 
for the capacity of the Grand Pacific that five 
hundred and thirty guests should dine in one room 
without being crowded.” (Still we should think 
the guests must have been ‘‘crowded.”) ‘Too 
much credit cannot be given Mr. Drake for this 
magnificent entertainment. In many respects it far 
surpassed the dinner given in honor of the Lord 
Chief Justice of England, at the Grand Pacifico, a 
few weeks since.” We see nothing for it but that 
Lord Coleridge must come back. And meanwhile, 
the inquiry naturally arises, what are we living in 
this part of the country for? We fain would join 
ourselves to Drake and his ducks. 
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NOTES OF CASES. 

N Daniels v. Keokuk Water- Works, lowa Supreme 
| Court, October, 1883, 16 Rep. 653, it was held 
that city water-works should not be enjoined from us- 
ing their machinery, whereby the plaintiffs’ premises 
were subjected to smoke, soot, etc., there being no 
allegation of detriment to health nor of destruction 
of property, but only of ‘‘ damage, detriment, in- 
convenience and annoyance.” The court said: ‘‘In 
Richards’ Appeal, 57 Penn. St. 105, a case in some 
respects much like the one at bar, an injunction 
was refused on the grounds that the manufacture of 
iron was lawful, and its production essential. The 
court said: ‘* Especially should the injunction be 
refused if it be very certain that a greater injury 
would ensue by enjoining than would a refusal to 
enjoin. * * * Hence the chancellor will con- 
sider whether he would not do a greater injury by 
enjoining than would result from refusing and 
leaving the party to his redress at the hands of a 
court and jury.”’ See also Rhodes v. Dunbar, 57 
Penn. St. 274; Goodall v. Crofton, 33 Ohio St. 271; 
8. C., 31 Am. Rep. 585; Gilbert v. Showerman, 23 
Mich. 448; Louisville Coffin Co. v. Warren, 78 Ky. 
400; Green v. Lake, 54 Miss. 540; 8.C., 28 Am. Rep. 
378; Simpson v. Justice, 8 Ired. Eq. 115; Zyatt v. 
Myers, 73 N. C. 232. Inthe foregoing cases the 
nuisance was created by manufacturing companies 
organized wholly for pecuniary profit, and the 
public benefit was purely incidental, and such as 
arises from the establishment of all enterprises of 
that character. While there is no doubt the defend- 
ant was organized with a view of proving a pecu- 
niary benefit to the stockholders, yet this was not 
the only purpose of its organization. The benefit to 
the public — that is to the citizens of Keokuk — is 
immediate and direct, If the defendant is enjoined, 
even for a time, the result might be disastrous; for 
the water supplied by it is the only efficient means 
of extinguishing conflagrations at the command of 
the city or its citizens. Besides this, a daily and 
hourly supply of water used for many purposes 
would be cut off. We think it may be safely 
assumed the rule in equity is that where the damages 
sustained can be admeasured and compensated, 
equity will not interfere where the public benefit 
greatly outweighs private and individual incon- 
venience. Coe v. Manus. Co., 37 N. H. 254; Porter 
v. Witham, 17 Me. 292. Theright of every person 
to pure air must be conceded, but where persons 
choose to reside in cities and towns which have or 
should have sufficient means of extinguishing con- 
flagrations, and an abundant supply of water for 
many other purposes, they must be regarded as 
willing to surrender a portion of their rights for 
the attainment of so desirable an end. The works 
of the defendant are properly located. In no respect 
is the construction faulty. The injury caused the 
plaintiffs is not irreparable. Their inconvenience 
and annoyance must yield to the public good in so 
far as the interposition of equity isconcerned. There 
is no ground of equitable interference because of 


multiplicity of suits if plaintiffs are driven to an 
action at law, because the remedy in this respect is 
full and complete.” 


In Cumming v. Cumming, Massachusetts Supreme 
Court, September, 1883, Mass. Law Rep., November 
22, 1883, the following question was stated by the 
court: Whether a married woman, who had com- 
mitted adultery and confessed it to her husband and 
been expressly forgiven by him, and who had lived 
with him for six years thereafter, is debarred from 
maintaining a libel for a divorce on the ground of 
his adultery committed after such a period of co- 
habitation. The court answered this in the nega- 
tive, observing: ‘‘There is no statute upon this 
subject in this Commonwealth and no binding 
authority by way of precedent; and the question is 
therefore a new one here. * * * The effect of 
cohabitation as a condonation may be supposed to 
be less stringent upon a wife than a husband, for the 
reason that she may be more under marital authority, 
sub potestate, and more destitute of advice and 
assistance. Andit has accordingly been considered 
that the force of condonation, as a bar to proceed- 
ings for a divorce, varies according to the circum- 
stances. Beeby v. Beeby, 1 Hagg. 789. In the case 
before us, the condonation was on the part of the 
husband, and nothing appears in the offer of proof 
to show that there was any thing to mislead him in 
any way, or any misapprehension on his part, or 
any thing to prevent him from leaving his wife at 
once upon the discovery of her offense, or that there 
has been any subsequent misconduct on her part, or 
violation of the implied condition upon which a 
condonation rests. It is further to be observed that 
recrimination, as a bar to a divorce, is not limited 
to a charge of the same nature as that alleged in the 
libel. IZandy v. Handy, 124 Mass. 394, and cases 
cited; Drummond v. Drummond, 2 Am. & Tr. 269. 
The whole doctrine of condonation goes upon the 
ground that there is in law no such thing as an un- 
pardonable offense against the marriage relation. 
Even adultery is not universally found tobe un- 
pardonable in actual experience, and it should not 
be deemed to be so in law. It is an offense which 
may, at the option of the injured party, serve as the 
ground for a divorce; or it may be overlooked and 
forgiven. The course to be pursued is a matter to 
be determined when the facts become known. The 
question then presents itself. The opportunity is 
afforded for a separation, for an escape from the 
marriage relation with: its duties and burdens and 
indignities, and it may be its oppressions and cruel- 
ties; and there is also the chance, the possibility, of 
some degree of comfort and happiness from a united 
family and of various advantages springing from a 
continued reunion. Various motives may prompt 
the injured party to endure the sense of wrong and 
to condone the offense. But whatever the motive, 
if one who is under no stress of. circumstances, but 
is free to act in either way, and who has a full 
understanding of all the facts, deliberately and 
freely elects to condone the offense and to take the 





444 


THE ALBANY LAW JOURNAL. 














real or supposed advantages which are expected to 
arise therefrom, it is better to hold, as a general 
rule, that the day for legal complaint has passed, 
and that the mouth of the injured party ought there- 
after to be sealed as to that particular offense, unless 
a similar offense is repeated in the future. To hold 
otherwise would operate to some extent as an 
encouragement or license to the condoning party to 
commit offenses against the marriage relation, and 
would also tend to give a constant sense of inequality 
between the parties in respect to their legal rights. 
All condonation is in a sense conditional; that is, 
there is an implied condition that the same offense 
shall not be repeated. It is not however attended 
with the further condition that the offender shall 
be disqualified from thereafter alleging any ground 
of complaint for subsequent misconduct against the 
condoning party. No such inequality should be 
established by an arbitrary rule of law applicable 
to all cases. Condonation restores equality before 
the law.” 


In Handy v. Collins, 60 Md. 229, it was held that 
an executor is not entitled to commissions on bonds 
due from a third person to the testator, and by the 
latter specifically bequeathed to the executor. The 
court said: ‘‘It seems then that the allowance to 
the executrix of commissions on the face amount of 


these Barbour bonds is not authorized by any pro- 
vision of the testamentary law, as construed by the 


decisions of this court. If the exigencies of the 
estate had required their collection in order to pay 
creditors, or general pecuniary legacies, it would 
have been her duty to have brought suits upon them, 
if the debtor had resided in this State, and her 
bond would have been responsible for the faithful 
performance of that duty, as well as for the safe- 
keeping and proper disbursement of the money 
collected, In that case she would have been entitled 
to commissions, but only upon the amount actually 
collected and received by her, though that amount 
might have been but a small part of the sum due by 
the debtor. Where there is a specific legacy of a 
personal chattel the case is different. The chattel 
has a market value, is the subject of appraisement, 
is required to be appraised, and properly forms part 
of the inventory of the estate, upon the amount of 
which the law expressly declares commissions shall 
be allowed. Moreover, the executor’s bond is 
responsible for the safe custody of the chattel until 
he gives his assent to the legacy and passes it over 
to the legatee. Bonds and obligations of the United 
States, and of the several States, as well as of 
corporations, municipal or private, which are payable 
to bearer, and pass by delivery, and have a market 
value, are also properly appraised and go into the 
inventory. The same thing may be said of shares 
of stock in banks and other corporations, but a bond 
or note for the payment of money, given by an 
individual to the testator, is simply a debt, in respect 
to which the duties of the executor, as already 
shown, are specially defined by distinct provision of 





the testamentary law. Such debt has no market 
value, is not the subject of appraisement, and con- 
stitutes no part of the inventory. But upon money 
received by the executor, or collected by him from 
such debts he is entitled to commissions, as was 
decided in the case of WeKim v. Duncan, 4 Gill, 72, 
Money thus received or collected is placed on the same 
footing, with respect to commissions, as money in 
bank or in the possession of the deceased at the time 
of his death, or as money received by an administrator 
for lands sold by the deceased and conveyed to the 
administrator after his death, which he is required 
to return as a separate debt due the estate of the 
decedent. Code, article 93, § 226. * * * But 
where there is a specific bequest of such individual 
bond or note, the sole duty of an executer in regard 
to it, where the money due upon it is not needed for 
other exigencies of the estate, is to give his assent 
to the legacy and deliver the instrument to the leg- 
atee. By such assent and delivery the legatee is 
vested with the right to sue upon the obligation in 
his own name. A bequest by the obligee, of a 
single bill, is an inchoate transfer of the bii! in 
writing by the person authorized to make it, and 
when that transfer is perfected by the assent of the 
executor, there isa complete assignment of the same 
under section 1, article9 of the Code. Kent v. 
Somerville, 7 G. & J. 265. Here there was not only 
a specific bequest of such bonds, but it was made to 
the executrix herself. There isnothing in the law, 
nor in any decision construing it, which justifies the 
allowance to her of commissions on the amount 
represented by these bonds, and it follows there was 
error in that part of the court’s order which over- 
rules the first exception to the account.” Two 
judges dissented. 


In Levy v. Laclede Bank, United States Circuit 
Court, E. D. Missouri, September 20, 1883, 18 Fed. 
Rep. 193, it was held that a check is not a bill of 
exchange, within the meaning of the first section of 
the removal act of 1875, where the maker and 
payee are citizens of the same State. The court 
said: ‘This presents the question whether the 
case is within the exception mentioned in the first 
section as expressed in the language, except in cases 
of promissory notes negotiable by the law-merchant, 
and bills of exchange.’ If a suit is founded upon 
a promissory note negotiable by the law-merchant, 
or upon a bill of exchange, then the suit may be 
brought by the assignee without reference to the 
citizenship of the assignor; but if it is upon any 
other contract the jurisdiction depends upon the 
citizenship of the assignor. Is this then a Dill of 
exchange? There is no claim that it is a promissory 
note. That is a question upon which there has been 
some difference of opinion among the courts, butit 
has been before the Supreme Court of the United 
States, and that court has held that there is, in a 
number of particulars, a distinction between an 
ordinary bank check and a bill of exchange. I read 
from the case of Merchants’ Bank v. State Bank, 10 
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Wall. 647. ‘Bank checks are not inland bills of 
exchange, but have many of the properties of such 
commercial paper; and many of the rules of the 
law-merchant are alike applicable to both. Each 
is for a specific sum payable in money. In both 
cases there is a drawer, a drawee and a payee. 
Without acceptance, no action can be maintained 
by the holder upon either against the drawer. The 
chief points of difference are thata check is always 
drawn on a bank or abanker. No days of grace are 
alowed. The drawer is not discharged by the laches 
of the holder in presentment for payment, unless he 
can show that he has sustained some injury by the 
default. It is not due until payment is demanded, 
and the statute of limitations runs only from that 
time. It is by its face the appropriation of so much 
money of the drawer in the hands of the drawee to 
the payment of an admitted liability of the drawer. 
It is not necessary that the drawer of the bill should 
have funds in the hands of the drawee. A check 
in such case would be a fraud.’ We have always 
been disposed to construe the removal act with 
some degree of strictness. Itis an act defining and 
conferring jurisdiction upon the court, and questions 
of doubt, where they concern the jurisdiction of 
the court, in my opinion are to be generally resolved 
against the jurisdiction of the Federal court, and in 
favor of that of the State court, because there can 
be no question as to the jurisdiction of the State 
tribunal, and a judgment there, as a matter of 
course, would be valid; while if we should err with 


regard to our jurisdiction, the consequences might 
be very serious. Therefore we hold that the words 
‘bill of exchange’ in the removal act mean what is 
meant by that phrase in commercial law and at 
common law, and that a bank check is not a bill of 
exchange.” 


In Trussell v. Scarlett, United States Circuit Court, 
Maryland, November, 1882, 18 Fed. Rep. 214, it 
was held that when a mercantile agency makes a 
communication to one of its subscribers, who has 
an interest in knowing it, concerning the financial 
condition of another person, in good faith, and 
under circumstances of reasonable caution as to jts 
being confidential, it is a privileged communication, 
und an action for libel cannot be founded upon it, 
even though the information given thereby was not 
true in fact, and though the words themselves are 
libellous. The court said: ‘‘ Ifa merchant having 
an interest in knowing the financial standing of 
another merchant, whom he proposes to deal with, 
goes to another, and asks him with regard to that 
person’s financial standing, and he honestly answers 
him what he knows abont the person inquired of, 
even if it should turn out to be false, I think it isa 
privileged communication, upon which an action 
cannot be founded, even though the words them- 
selves are libelous. If he says, ‘I have looked into 
his affairs, I have informed myself with regard to 
them for my own benetit, and I believe him to be 





insolvent,’ Ido not think that such a communica- | 





tion, if made in good faith, is one upon which an 
action can be founded. The doctrine of the case of 
White v. Nichols, 3 How. 266, it seems to me, has 
been again and again held to cover communications 
made between merchants with regard to the stand- 
ing of traders, where the party making the inquiry 
had an interest, and where the party answering the 
inquiry answered it in good faith. It is conceded 
in this case that the plaintiff cannot show any want 
of good faith, and the only question that remains 
open is whether that doctrine is applicable to a 
person in the situation of the defendant in this case. 
It was held in Beardsley v. Tappan, 5 Blatchf. 497, 
that it was not. That was a case decided some 
years ago, at atime when companies or corporations, 
formed for the purpose of collecting information 
for the benefit of merchants, were very little known. 
It has never been sanctioned in any higher court; 
the contrary has been decided in the highest courts 
of New York and other States, and the contrary 
was ulso held in a well-considered opinion by Judge 
Caldwell, in the Circuit Court of the United States 
for the Eastern District of Arkansas, (Hrber v. Dun, 
12 Fed. Rep. 526,) covering the facts of this case. 
If it is permissible for one merchant to inquire of 
another for his own benefit as to the standing of 
another merchant, I cannot see how any distinction 
can be made where one expends money and another 
receives money for the information, and makes it 
his business to get the information.” To the same 
effect Sunderlin v. Bradstreet, 46 N. Y. 188; 8S. C.; 
7 Am. Rep. 822; State v. Lonsdale, 48 Wis. 348. 


—\—___>—__——__ 


ATTORNEY-AT-LAW— ACTION OF SLANDER 
FOR WORDS SPOKEN ON TRIAL, 
ENGLISH COURT OF APPEAL, JULY 3, 1883, 

49 L. T. REP. (N. 8.) 2538. 


MUNSTER Vv. LAMB. 


No action lies against a counsel or advocate for words 
spoken with reference to and in the course of a judicial 
inquiry in which he is engaged as counsel or advocate, 
even if such words are spoken maliciously and without 
reasonable and probable cause, andare irrelevant to any 
issue or question forming the subject of inquiry. 

penn of slander. The plaintiff alleged that in 

March, 1881, his dwelling-heuse was broken into, 
and William Hill and Ellen Hill, his wife, were tried 
before the recorder of Brighton on the charge of com- 
mitting the said offense, and William Hill was con- 
victed, and Ellen Hill was acquited on the ground 
that she had acted under the influence of her bus- 
band; that on the 9th of Jene, 1881, Ellen Hill was 
charged at the Brighton Petty Sessions with having 
unlawfully administered soporific drugs to the plaint- 
iff's servants; that the defendant then falsely and 
maliciously spoke and published of the plaintiff the 
words: ‘He has put her (meaning Ellen Hill’s) sister 
into a convent to shut her mouth” (meaning thereby 
that the plaintiff had caused a sister of Ellen Hill to 
be placed in a convent against her will, and in order 
to prevent her from giving evidence at her sister’s 
trial, or from disclosing that the plaintiff had been 
guilty of a cri.ninal offense, as he the defendant 
meant that the fact was); that the hearing of the 
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charge was adjourned to the 17th of June, 1881, and at 
the adjourned hearing the defendant spoke and pub- 
lished falsely and maliciously of the plaintiff, “ I have 
my own opinion for what purposes all these young 
women are resident in the house of Mr. Munster. I 
can believe that there may have been drugs in Mr. 
Munster’s house, and I have my own opinion for what 
purposes they were there, and for what they may have 
been used.”’ 

The defendant pleaded that he wasa solicitor, and 
as such solicitor, was engaged in defending the said 
Ellen Hill on the said charge, and that the alleged 
words were spoken while he was engaged as such ad- 
vocate, and in the capacity of advocate and not other- 
wise. 

WILLIAMS, J., nonsuited the plaintiff. 

A rule nisi having been obtained calling upon the 
defendant to show cause why the nonsuit should not 
be set aside, ’ 

Gare (with him E. Clarke, Q. C.), for the defendant, 
showed cause. The learned judge was right in enter- 
ing a nonsuit in this case. These words were spoken 
in the ordinary course of proceeding before a recog- 
nized tribunal, and as to such words the privilege of 
counsel is absolute. As early as Rea v. Skinner, Lofft. 
55, the absolute privilege of counsel is laid down by 
Lord Mansfield in these words: ‘‘ Neither party, wit- 
ness, counsel, jury, or judge can be put to answer, 
civilly or criminally, for words spoken in office. If 
the words spoken are opprobrious or irrelevant to 
the case, the court will take notice of them as acon- 
tempt, and examine on information. If any thing of 
mala mens is found on such inquiry, it will be pun- 
ished suitably.”” In Wood v. Gunston, Style, 462, it 
was said by Glyn, C. J., “that if « counselor speak 
scandalous words against one in defending his client's 
cause, an action doth not lie against him for so doing, 
for it is his duty to speak for his client, and it shall be 
intended to be spoken according to his client's in- 
structions.” 

In Dawkins y. Lord Rokeby, 28L. T. Rep. (N. 8.) 
134; L. R., 8 Q. B. 255, Kelly, C. B., says, in delivering 
the judgment of the court, that ‘the authorities are 
clear, uniform, and conclusive that no action of libel 
or slander lies, whether against judges, counsel, wit- 
nesses, or parties, for words written or spoken in the 
ordinary course of any proceeding before any court or 
tribunal recognized by law,” and this principle is con- 
firmed by the House of Lords in the same case, 33 L. 
T. Rep. (N. S.) 196; L. R., 7 H. L. 744. In Seaman v. 
Netherclift, 35 L. T. Rep. (N. S.) 784; 2 C. P. Div. 53, 
Bramwell, L. J., says: ‘*lam by no means sure that 
the word ‘relevant’ is the best word that could be 
used; the phrases used by the Lord Chief Baron and 
the Lord Chancellor in Dawkins v. Lord Rokeby, ubi 
sup., would seem preferable, ‘having reference,’ or 
*made with reference to the inquiry.’’’ The cases 
cited show that words spoken by counsel in the course 
of a case are on the same footing as those spoken by 
the judge or a witness, and therefore no question of 
relevancy can arise. 

In Henderson v. Broomhead, 4H. & N. 569; 28L. J. 
360, Ex., it was held that no action lay against a party 
who in the course of the case made an affidavit which 
was scandalous, false, and malicious, the court resting 
its decision on the inexpediency on grounds of public 
policy of allowing such anaction. In Scott v. Stans- 
field, 18 L. T. Rep. (N. S.) 572; L. R., 3 Ex. 220, again 
it was held that no action would lie forslander against 
a County Court judge for words spoken by him in his 
capacity as such judge, although they were spoken 
without any reasonable, probable, or justifiable cause, 
and without any foundation whatever, and not bona 
fide in the discharge of his duty, and were wholly 
irrelevant in reference to the matter before him; and 





in his judgment in that case, Kelly, C. B., says: “A 
series of decisions uniformly to the same effect, ex- 
tending from the time of Lord Coke to the present 
time, establish the general proposition that no action 
will lie against a judge for any acts done or words 
spoken in his judicial capacity in a court of justice, 
This doctrine has been applied not only to the Super- 
ior Courts, but to the court of a coroner, and toa 
court-martial.”’ This isthe law as to witnesses and 
judges, and in all cases in which the privilege of coun- 
sel has been raised they have been placed on the same 
footing. The same principle applies, it being very im- 
portant for suitors that counsel should be able to 
speak without fear of actions being brought against 
them. 

In Flint v. Pike, 4 B. & C. 473, Bayley, J., says: 
“The speech of a counsel is privileged by the occasion 
on which it is spoken; he is at liberty to make strong, 
even calumnious observations against the party, the 
witness, and the attorney in the cause. The law pre- 
sumes that he acts in discharge of bis duty, and in 
pursuance of his instructions, and allows him this 
privilege, because it is forthe advantage of the ad- 
ministration of justice, that he should have free lib- 
erty of speech; "’ and Holroyd, J., says: ‘Ifa counsel 
in the course of a cause utter observations injurious to 
individuals, and not relevant to the matter in issue, it 
seems to me that he would not therefore be respon- 
sible to the party injured in a common action for 
slander, but that it would be necessary to sue him in 
a special action on the casein which it must be alleged 
in the declaration and proved at the trial that the 
matter was spoken maliciously, and without reason- 
able and probable cause.”’ In Hodgson v. Scarlett,1 
B. & A. 232, the defendant, as counsel in a cause, had 
said in his address to the jury of the plaintiff, “ He isa 
fraudulent and wicked attorney,”’ and Wood, B., non- 
suited the plaintiff on the ground, that asthe words 
were relative tothe subject-matter of the cause, the 
action was not maintainable (Holt’s N. P. Rep. 621), 
and in discharging a rule afterward obtained, Bayley, 
J., said: ‘*The rule seems to me to be correctly laid 
down in Brook v. Sir Henry Montague, Cro. Jac. 90, 
that a counselor hath a privilege to enforce any thing 
which is informed unto him for his client, and to give 
it in evidence, it being pertinent to the matter in ques- 
tion. Nowitis pertinent to the cause for counsel to 
comment, both on the facts proved, and on those 
which he might expect to be proved;’’ and Holroyd, 
J., says: *“‘From the authorities it appears that no 
action is maintainable against the party, nor con- 
sequently against the counsel, who is ina similar sit- 
uation, for words spoken in a course of justice. If 
they be faircomments upon the evidence, and be re- 
levant to the matter in issue, then unless express 
malice be shown, the occasion justifies them.’’ In 
Mackay v. Ford,5 H. & N. 792; 29 L. J. 404, Ex.,a 
statement made by an attorney in defending a person 
on a charge of assault to the effect that the prosecutor 
had robbed the defendant was held to be relevant, 
Bramwell, B., using the words “relevant, though not 
absolutely requisite.’ So in the present case, the 
words used by the defendant were relevant within the 
meaning of the cases. First, then the words of coun- 
sel, speaking as counsel, are absolutely privileged, and 
‘‘are not to be inquired into in course of law: Rex 
y. Skinner, Wood v. Gunston, Dawkins vy. Lord Rokeby, 
ubi sup. Secondly, if there be a limitation, the pro- 
per limitation is, that they must be spoken *‘in refer 
ence to”’ the matters in issue. Thirdly, if it is neces- 
sary not only that the words should be spoken ‘in re- 
ference to,” but that they should be “relevant” to 
the matter in issue, they were so in this case. 

Waddy, Q. C. and Wollett, for plaintiff in support of 
the rule. The statements of counsel made in the ordi- 
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nary course of atrial are privileged, if they are rele- 
yant to the issue. The words used by Lord Coleridge 
in the written judgment delivered by him in Seaman 
y. Netherclift, 34 L. T. Rep. (N.S.) 878; 1C. P. Div. 
540, show this clearly: ‘It has never yet,’ he says, 
“been decided that counsel would not be subject to 
an action for words spoken during the conduct ofa 
case,if the words were irrelevant,mala fide,and spoken 
with express malice; all which qualities in the words, 
itis to be observed, are and must be questions of proof 
and for the jury.’’ The learned judge was therefore 
wrong in nonsuiting the plaintiff in this case. 
Wherever the privilege of counsel has been directly 
before the court, it has always been laid down that the 
words of counsel to be privileged must be relevant to 
the issue, and wherever any judicial expressions are 
to be found to the contrary, they are mere obiter dicta. 
Witnesses are privileged altogether because if they 
swear falsely, they are Jiable to a prosecution for per- 
jury, Henderson v. Broomhead, 4 H. & N. 561; 28 L. J. 
360, Ex.), and there is no analogy between their cases 
and that of counsel. 

In Dawkins v. Lord Rokeby, ubi sup., there is noth- 
ing in favor of the absolute privilege of counsel except 
the dictum of Kelly, C. B., which has been quoted. 
Again in Flint vy. Pike, 4 B. & C. 473, the question of 
the privilege of counsel came in as a sidewind, and the 
case is not an authority. The law on the subject was 
clearly laid down as early as the case of Brook vy. Mon- 
tugue, Cro. Jac. 90, from which it appears that an ad- 
vocate is privileged to the extent of the instructions 
given him by his client, so far as they are ** pertinent 
to the matter in question.’’ Hodgson v. Scarlett, 1 B. 
& A.. 232, is the next authority of importance, and 
from the beginning to the end of that case, the rele- 
vaney of the words used is the only point argued. Bay- 
ley, J., says: “Itis pertinent to the cause for coun- 
sel to comment both on the facts proved, and on those 
which he might expect to be proved,” i. e., might ex- 
pect fronyhis instructions. He has no right to invent 
something scandalous, as the defendant did in this 
case, and say thatit is his opinion. Atthe end of 
Holroyd, J.’s judgment in Hodgson vy. Scarlett we tind 
it laid down, that “if it be proved that they were not 
spoken bona fide, or express malice be shown, then 
they may be actionable; at least our judgment does 
not decide that they would not be so.”’ That ques- 
tion ought to have been submitted to the jury in this 
case. In Needham v. Dowling, 15 L. J. 9, C. P.; Hig- 
ginson v. O' Flaherty, 4 Ir. C. L. Rep. 125; Revis v. 
Smith, 18 C. B. 126; 25 L. J. 195, C. P.; Kennedy v. 
Hilliard, 10 Ir. C. L. Rep. 195, and Mackay v. Ford, 5 
H. & N. 792; 29L. J. 404, Ix., the same doctrine is laid 
down, and in no case in which the question of the 
privilege of counsel bas arisen has the decision turned 
on any other point but that of the relevancy of the 
words used, so that the law as laid down by Lord 
“oleridge, C. J., in Seaman v. Netherclift, ubi sup., ig 
the only statement of the law which could have been 
made consistently with an unbroken stream of au- 
thority. If it were obvious that the words were re- 
levant, the judge would, as in other cases, withdraw 
the case from the jury. In this case the words used 
were not obviously relevant, and the question 
ought therefore to have been submitted to the jury. 

MatTHew, J. This was an action brought by Mr. 
Munster against Mr. Lamb, a solicitor, to recover 
damages for certain defamatory expressions said to 
have been used by Mr. Lamb inthe course of his de- 
fense of one Ellen Hill, against whom criminal pro- 
ceedings had been instituted by Mr. Munster. The 
case came on for trial before my brother Williams, and 
at the conclusion of the plaintiff's case his lordship was 
of opinion that.there was no case to be submitted to 
the jury, and nonsuited the plaintiff. A rule nisi was 














subsequently obtained calling upon the defendant to 
show cause why this nonsuit should not be set aside, 
and we have now to decide whether the rule is to be 
made absolute or not. The circumstances which gave 
rise to the action were these. Early in the year 1881 
the plaintiff's house was broken into, and the woman, 
Ellen Hill, and her husband were prosecuted by Mr. 
Munster for breaking into the house. At the trial the 
male prisoner pleaded guilty, and the woman was ac- 
quitted, Shortly afterward another prosecution was 
commenced by Mr. Munster against the woman, for 
having in the year 1878, with a view to facilitating the 
commission of a burglary in his house, administered 
narcotics to the other servants. The charge made by 
Mr. Munster came on for hearing before the magis- 
trates at Brighton, on the 7th of June, 1881, and on 
that occasion it seems sufficient for our present pur- 
poses to say the charge then made broke down, and 
upon that an application was made on behalf of the 
prosecution for a remand in order that fresh evidence 
might be obtained. In resisting this application Mr, 
Lamb made use of the expression which is the subject 
of the first charge in this action. In pointing out the 
danger to his client of an adjournment being granted, 
he stated that her sister had already been shut up by 
the prosecutor in a convent in order to shut her 
mouth. This absurd remark does not seem to have 
been noticed by the presiding magistrate; but with 
this it is unnecessary to deal, because Mr. Waddy, in 
the course of the argument, very properly abandoned 
this charge. It is questionable whether the statement 
is defamatory, and if it were, it would appear to be 
within the probable instructions of an advocate, and 
therefore within his privilege and protected from 
action. But the application for a remand was success- 
ful, and the prisoner was brought up again on the 17th 
of June, and further evidence was offered in support 
of the charge. A Miss Cartwright was called, and 
with respect to her evidence, it is only necessary to 
say that she proved that at the time of the offense 
charged there were several young persons resident in 
the house, although it is only fair to say that it was 
proved also that at that time Mr. Munster was nota 
resident there. Miss Cartwright also gave evidence in 
support of the suggestion that the prisoner at the 
time administered u narcotic to her and to the other 
servants in the house. The magistrates were then 
asked to commit the prisoner for trial, and it became 
the duty of Mr. Lamb to resist the application, and in 
the course of his address to the magistrate, he made 
use of the expression which is the subject of the 
second charge in the statement of claim. He thought 
that it was his duty to account for the presence of nar- 
cotics in the house, and he suggested that they were 
kept there by Mr. Munster himself for some immoral 
and criminal purpose, and these words are the real 
ground of this action. Mr. Gore, who argued the case 
for the defendant with great ability, did not attempt 
to excuse the expressions used by the defendant. It 
was impossible to do so. In a superior court they 
would have led to a sharp reprimand from the presid- 
ing judge. The magistrates to whom they were ad- 
dressed do not seem to have noticed them, probably 
because they thought them so revolting that it would 
be best to disregard them and pass them over in 
silence. But the learned counsel for the defendant, 
while not disputing the impropriety of the defend- 
ant’s conduct, at the same time insisted that his words 
were protected from being made the subject of action 
by reason of his privilege as an advocate. He argued 
that the language of an advocate, however unbecom- 
ing or ill-advised, is not actionable so long as he speaks 
in good faith and in the discharge of what he honestly 
considers to be his duty toward his client. He relied 
upon the decisions on this point from Rex v. Skinner, 
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Lofft. 55, before Lord Mansfield, down to Dawkins v. 
Lord Rokeby, whi sup., in which the privilege of the 
advocate is treated as similar to that of the judge and 
the witness, and is referred to the same principle, 
namely, that it is indispensable, in the interests of 
suitors, that those who take partin a suit should be 
free and independent in the discharge of their duty, 
and that to that end their conduct should not be sub- 
ject to be brought in question before a jury upona 
subsequent trial. As against this view it was argued 
by Mr. Waddy that the privilege of counsel is less than 
that of a judge ora witness. He contended that the 
duty of counsel was to state to the court with critical 
accuracy what was contained in his instructions, and 
to comment fairly and reasonably upon the evidence 
given in the case, and for any departure from the line 
of his duty, of which it was said a jury are the proper 
judges, the counsel, he insisted, ought to be liable in 
anaction. In support of this view Mr.Waddy mainly 
relied upon the cases of Flint v. Pike,4 B. & C. 473, 
and Hodgson v. Scarlett, 1 B. & A. 252, and on a pas- 
sage in the judgment of Lord Coleridge in the recent 
case of Seaman v. Netherclift, 34 L. 'T. Rep. (N. 8.) 878; 
1C. P. Div. 540. But it seems to me that there is no 
authority for Mr. Waddy’s position. Mr. Waddy 
pointed out (what is greatly to the credit of the bar of 
England) that in no case in which the conduct of a 
barrister had been called in question in an action had 
there been any difficulty in showing that the language 
of the advocate had been relevant to the matter in 
hand in the strictest sense. But he failed to satisfy me 
that in a case in which this strict relevancy could not 
be proved the advocate would not be protected. The 
privilege is not needed when the advocate is in the 
right. It may be inconvenient to individuals that ad- 
vocates should be at liberty —subject only to animad- 
version or punishment from the presiding judge — to 
abuse the privilege of free speech. But it would bea 
far greater inconvenience to suitors if advocates were 
embarrassed and enfeebled in their endeavors to per- 
form their duty by the fear of subsequent litigation. 
This consequence would follow: That no advocates 
would be so independent as those whose circumstan- 
ces rendered it useless to sue them in actions. The 
passage in Seaman v. Netherclift, ubi sup., upon which 
Mr. Waddy relied, was not, as it seems to me, intended 
to qualify the statement of the law contained in the 
earlier judgments relied upon forthe defendant. All 
that was intended to be laid down was this; that for 
defamatory statements made by an advocate outside 
his office as advocate, and with no reference to the 
subject before the court, and which therefore must 
necessarily be irrelevant and made in bad faith,counsel 
might be proceeded against in an action. In this case 
the expressions complained of seem to me to have 
been within the line indicated by the authorities as 
the boundaries of the advocate’s privilege; and I think 
therefore thatthe ruling of the learned judge was 
right, and that this application must be dismissed. 


Smith, J., concurred. 
Rule discharged. 


The plaintiff appealed. The appeal was heard by 
Brett, M. R., and Fry, L. J. 

Brett, M. R. Mr. Waddy has assisted the court 
as much as possible, because he has gone through all 
the cases which have any bearing on the question for 
our decision. I think we are now ina position to give 
judgment; if we had had the least doubt we should 
have heard counsel on behalf of the defendant, and 
should perhaps have taken time to consider, but this 
is not the first time that the doctrine now in gestion 
has come before a court; it has frequeiutly been con- 
sidered. In this case an action was brought against 
a solicitor, who had been acting as advocate for a per- 
son who was charged with acriminal offense, for things 





said in court while he was so acting as advocate. What 
he said I shall assume, for the purpose of this judg- 
ment, to have been malicious, in the same sense that 
it was not said for the purpose of doing any thing for 
the defense of his client. I shall assume that there 
was no justification or ground for saying what he said, 
and I shall assume that he acted from an indirect 
motive; that is, from anger against the prosecutor. 
If I thought the action would lie at all, I should wish 
to send back the case fora new trial, in order that 
these facts might be found by the jury; but I am of 
opinion, that even though the defendant may have 
acted from an indirect motive, desiring to injure the 
plaintiff in consequence of personal anger, and not act- 
ing for the benefit of his client, and even if what he 
said was irrelevant to any issue or fact in the case then 
before the magistrates, nevertheless inasmuch as it 
was suid with reference to, and in the course of, the 
inquiry which was taking place, no civil action will 
lie, however improper the conduct of the defeudant 
may have been. It has been said on behalf of the 
plaintiff that every person whose character is defamed 
prima facie has a cause of action, and that the other 
party must show a defense in order to avoid liability, 
and that nothing which has ever been held to bea de- 
fense has been shown here. I cannot agree with that 
view. The common law does not consist only of par- 
ticular cases, but of principles which are stated as hav- 
ing existed from the beginning of the law. The judges 
do not make new law; they only declare what the law 
has always been. New circumstances and new com- 
binations of facts are constantly arising, and the 
judges are obliged to apply what they consider the 
common law to be. It sometimes seems as if they 
were making new law, but they are not really doing so, 
but only applying the law which already exists. We 
therefore have to find out what the principle is, which 
now by decision is to be applied for the first time, for 
I cannot see that there has been any decision on the 
same state of facts, though there have been @nalogous 
cases. If we can find out what the principle is, the 
next thing to be done is to apply that principle to the 
present state of facts. Cases of libel and slander are 
always subject to one principle, namely, that if what 
is said or written is said or written on some privileged 
occasion, it isnot actionable slander or libel. The 
rule is not that whatis said or written on such an 
oceasion is a slander or libel subject to a defense, but 
that if it is said or written on a privileged occasion, it 
is not, from the moment it is said or written, 
slander or libel at all. There are many privileged 
occasions Which the common law has recognized, for 
different reasons, but in all cases for good and _ practi- 
cal reasons. In the class of cases which we have now 
to consider, the thing said or written in an inquiry 
which takes place in the administration of the law; 
that it is said on a privileged occasion with regard to 
some persons is undoubted. It was admitted by Mr. 
Waddy that for some purposes counsel are privileged; 
but he said that the privilege exists only as long as the 
counsel is acting bona fide. and is saying what is rele- 
vant to the proceedings in which he is engaged. But 
he goes on to contend that counsel who do not act 
bona fide are not protected, and that if what is said is 
irrelevant, the counsel is nota person to whom the 
privilege applies. That is the question which we have 
to decide. The result of the decisions is that we have 
getso far as this, that what is said in an inquiry held 
for the purpose of the administration of the law is as 
to some persons privileged. What persons are to be 
included? There may be mentioned (though I do not 
say it isan exhaustive list) judges, connsel, parties 
and witnesses. Asto judges, parties and witnesses, 
there have been decisions, and it has been held that 
whatever is said by them with reference to the matter 
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which is the subject of inquiry is privileged, and they 
are not liable. It has been suggested that this is so 
only in some cases, that is, that judges who are acting 
withoat malice and saying what is relevant are not 
liable; that parties acting without malice and saying 
what is relevant are not liable; and that witnesses 
acting without malice, and saying what is relevatit are 
not liable; but is is said, as to all three classes, that if 
they speak without relevancy and with malice, they 
are not privileged. I am inclined to think, that as to 
some of these classes of persons, there is not the same 
statement of law to be found in the judgments of the 
different judges; some judges will not carry the doc- 
trine further than they can help, while others are in- 
clined to carry it to the full extent. As to witnesses 
we have the cases of Revis v. Smith, 18 C. B. 126, and 
Henderson v. Broomhead, 4H. & N. 569. These are 
the chief cases as to witnesses. The general result of 
the decisions is that all witnesses, speaking with 
reference to the matter which forms the subject of in- 
quiry, whether their statements are relevant or not, 
or whether they are actuated by malice or not, are not 
liable to any action in respect to such statements, 
whether made by words spoken or by affidavit. Differ- 
ent reasons are given for the exemption in the differ- 
ent cases, but though different, the reasons are not 
necessarily inconsistent. What we have to do is to 
get ata rule which is wide enough to cover all the 
classes of cases, if we can. It has been suggested that 
although a counsel may not be liable to an action for 
slander, he might be liable to another action on the 
case, namely, an action analogous to the action for 
malicious prosecution, in which the plaintiff must go 
further than to show that the defendant made a false 
statement, and one which was false to his own knowl- 
edge, and must allege and prove a want of reasonable 
aud probable cause. This hus been said by great 
judges, and therefore I feel some hesitation in dealing 
with the proposition, but it seems to me to be wholly 
untenable. How can a man maintain an action, which 
he could not otherwise maintain, by altering the form? 
It seems to me that every objection which applies to 
the action for slander would apply to the other sug- 
gested action. I will deal with it by using the words 
of one of the most consummate pleaders, Crompton, 
J. In Henderson v. Broomhead he said: “The at- 
tempts to obtain redress for defamation having failed, 
an effort was made in Revis v. Smith to sustain an ac- 
tion analogous to an action for malicious prosecution. 
That seems to have been done in despair.” 4H. & N. 
579. This is a strong and _ picturesque state- 


‘ment showing an absolute denial on the part of that 


learned judge that the new cause of action which had 
been suggested could exist. In answerto the action 
for defamation for words spoken by counsel in the con- 
duct of a case, it is said that from the time of Queen 
Elizabeth downward such an action has never been 
successfully maintained, and within the last thirty 
years there have been decisions and dicta which are 
inconsistent with the right to maintain such an action. 
In the case of the other suggested action, the same 
answer may also be given, and every objection equally 
applies. No lawyer has ever heard of such an action 
having been successfully brought, and it is impossible 
to suppose that if it could be maintained, the occasion 
for bringing it has never arisen. In Henderson v. 
Broomhead, in the part of his judgment immediately 
proceeding the passage which I have just read, 
Crompton, J., made the following observations: ‘‘ My 
brother Martin held that even if the slanderous matter 
was proved to be malicious and false to the knowledge 
of the defendant, the action would not lie. No action 
will lie for words spoken or written in the course of 
any judicial proceeding. In spite of all that can be 
said against it, we find the rule acted upon from’ the 





earliest times. The mischief would be immense if the 
person aggrieved, instead of preferring an indictment 
for perjury, could turn his complaint into a civil ac- 
tion. By universal assent it appears that in this 
country no such action lies: Cresswell, J., pointed 
out in Revis v. Smith, 18 C. B. 126, that the inconven- 
ience is much less than it would be if the rule were 
otherwise. The origin of the rule was the great mis- 
chief that would result if witnesses in courts of justice 
were not at liberty to speak freely, subject only to the 
animadversion of the court. 4 H. & N. 579: It 
is true that this reasoning in that particular case was 
only applied to the case of a witness; but the reason 
of the rule with regard to witnesses is given, and that 
reason is not peculiar to the case of a witness or a party, 
for the reason for the privilege is that the words writ- 
ten or spoken are written or spoken in the course of 
administration of the law. The reason is founded on 
public policy. Scott v. Stansfield, wbi sup., was the 
case of ajudge. Kelly, C. B., in giving judgment for 
defendant, said, at page 222: ‘‘ The question raised up- 
on this record is whether an action is maintainable 
against the judge of a county court, which is a court 
of record, for words spoken by him in his judicial 
character, and in the exercise of his functions as judge 
in the court over which he presides, where such words 
would, as against an ordinary individual, constitute a 
cause of action; and where they are alleged to have 
been spoken maliciously and without probable cause, 
and to have been irrelevant to the matter before him.” 
The chief baron then proceeds to lay down that the 
privilege applies to all judges, whether of superior or 
inferior courts, and then continues as follows (at page 
223): *‘ This provision of the law is not for the protec- 
tion or benefit of a malicious or corrupt judge, but for 
the benefit of the public, whose interest is that the 
judges should be at liberty to exercise their functions 
with independence and without fear of consequences. 
How could a judge so exercise his office if he were in 
daily and hourly fear of an action being brought 
against him, and of having the question submitted to 
a jury whether a matter on which he had commented 
judicially was or was not relevant to the case before 
him?’’ The reason of the privilege is there stated to 
be public policy. Martin, B., adds (at page 224): ‘If 
words spoken under such circumstances were the sub- 
ject of an action of slander, the most mischievous conse- 
quences would ensue; no judge, as my lord has pointed 
out, would then be able freely to administer justice, 
for if it were alleged, as is the case here, that he spoke 
falsely and maliciously, and not bona fide in the dis- 
charge of his duty, and what he said was irrelevant to 
the matter in hand, a jury would have to determine 
the question whether what he said in the course of a 
case which he had jurisdiction to try was or was not 
said under the circumstances so alleged. What judge 
could try a case with any degree of independence if he 
were to be afterward subject to have his conduct in 
the administration of justice commented upon to a 
jury, and the propriety of it determined by them?” 
It seems to me that he means not only the question of 
relevancy, but the whole question, and holds that for 
the sake of the public benefit, and looking to the bal- 
ance of conveniences, it is better that a judge should 
not be subject to any fear in consequence of what he 
may say in the course of a case which he has to try. 
It follows therefore that both witnesses and judges are 
within the rule, and are privileged, although they may 
be acting from an indirect motive and with malice. 
The law says if in some particular case this happens, 
still it is better on the whole to state distinctly that 
no action will lie. There is a later case as to a witness: 
Dawkins v. Lord Rokeby, ubi swp. The decision pro- 
ceeded on the assumption that the statements made 
were false'and malicious, and yet it was held that no 
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action would lie. Nothing could be more strong or 
decisive than that case. What is the ground of the 
rule thus laid down? The rule was not made in order 
to protect the witness who makes false and malicious 
statements, and it does not look to the benefit of the 
person injured by such statements, but proceeds on 
the ground of public policy, in order that the ad- 
ministration of law may be free, and that a witness 
may give evidence with no fear ofever being charged 
in an action for any thing that he may have said in 
the course of his evidence. The same point was de- 
cided inthe Common Pleas Division, and in the Court 
of Appeal in Seaman v. Netherclif, whi sup., a case 
which proceeded on the same ground. We find also 
that the same rule applies to the case of parties to an 
action. If it is right for the reasons which have been 
given, that the privilege should attach to judges 
thongh they act with malice and speak falsely, and 
have no reasonable ground for what they say, how can 
it be suggested that it is not for the public benefit that 
counsel should be within the rule? Of all the three 
class, judges, witnesses and counsel, the person who 
most wants to have his mind clear from fear of the 
consequences of what he may say isa counsel who is 
engaged in the conduct of a case. A counsel is in a 
position of extreme difficulty, for he has not to speak 
of the things which he knows; he does not know 
whether the facts which he is instructed to bring for- 
ward are true or false, but he has to argue in favor of 
the proposition which will best advance the case of his 
client. If in the midst of these difficulties ke is to be 
called on to consider whether what he desires to say 
in support of his client’s case is relevant to the ques- 
tion at issue, subject to the risk of being liable to an 
action, if by an error of judgment, or in consequence 
of incorrect instructions, he makes a statement which 
turns out not to be relevant, the difficulty of doing his 
duty will be greatly increased. He wants protection 
more than the judge or the witness, and he wants it 
more for the public benefit. In my opinion the reason 
of the rule covers him, not merely as much as the 
other classes of persons, but more in order that he may 
be able to keep his mind free for the performance of 
his duty. It is illogical to my mind to say that coun- 
sel do not want protection. The protection is given 
not for the benefit of a man who may wish to act with 
malice; but the reason is that if the rule were other- 
wise, an innocent counsel would be in danger, and 
would be put to trouble. It is better that the rule 
should be made large, even though it may be large 
enough to cover the case of a man who acts with 
malice and is guilty of misconduct. In Daitkins v. 
Lord Rokeby the judgment of the court of exchequer 
chamber, which was delivered after the case had been 
elaborately argued, was a written judgment, and there- 
fore must have been in terms laid before each of the 
judges who took part in the decision, and each judge 
must have written on the back of the judgment his 
assent to the terms which it contains. That judg- 
ment lays down the proposition that no action lies for 
words spoken in legal proceedings against different 
classes of persons, including counsel. In Rex v. Skin- 
ner, Lofft. 55, Lord Mansfield, a master of lega! knowl- 
edge, and who took pride in laying down principles, 
states the rule in similar terms. That of itself is a 
very strong authority; and moreover, Lord Mans- 
field’s rule was brought before the court of exchequer 
chamber in Dawkins v. Lord Rokeby, L. Rep., 8 Q. 5B. 
264, and was adopted by the court. Tks reasons 
for the rule are, I think, more applicable to counsel 
than to any other persons, and this remark seems to 
apply to therule asstated in Kennedy v. Hilliard in 
the elaborate and learned judgment of Pigot, C. B., a 
judge of immense learning. He says: “Upon a re- 
view of the authorities, it appears to me that the law 








is correctly laid down in the following proposition, 
with which Mr. Starkie in his Treatise on Libel and 
Slander, closes his description of this part of the sup- 
ject, viz.: ‘That an action of slander cannot be main. 
tained for any thing said or otherwise published by 
either a judge, a party, or a witness in due course of a 
judicial proceeding, whether criminal or civil.’ I 
take this to bea rule of law, not founded as is the 
protection in other cases of privileged statements, on 
the absence of malice in the party sued, but founded 
on public policy, which requires that a judge in deal- 
ing with the matter before him, a party in preferring 
or resisting a legal proceeding, or a witness in giving 
evidence oral or written, in acourt of justice, shall do 
so with his mind uninfluenced by the fear of an action 
for defamation or a prosecution for libel.’’ It seems 
to me that we may introduce counsel into this state- 
ment, and then the rule so stated is the rule of the 
common law, for the rule requires that a counsel 
speaking in the conduct of a case in which he is in- 
structed shall do so with his mind uninfluenced by the 
fear of an action for defamation. If we take that to 
be the rule, the question of malice, of bona fides, or of 
relevancy cannot be raised. The only question is 
whether what is complained of was said in the course 
of the administration of the law, and if this isso the 
case must be stopped, for no action can be maintained 
from the momeut the fact is established that what the 
plaintiff is suing for was said by the defendant acting 
as connsel in a judicial inquiry in any court of justice. 
If this rule is applied to the facts of the present case, 
it becomes clear that the plaintiff has no cause of ac- 
tion, and therefore the judgment must be affirmed. 
Fry, L. J. I concur with the judgment of the 
master of the rolls, and will add a very few words. 
For the purposes of the present argument the facts 
must be taken to be tnese: An advocate made a state- 
meut which was defamatory and false, and was made 
by reason of malice, but was made when he was speak- 
ingasan advocate, and with reference to the case 
which was being tried, and the question is, is it action- 
able? It is aremarkable fact, and creditable to the 
profession, that there is no direct decision to be found 
upon the point; but although there is not a decision, 
there are dicta bearing on the question. We have the 
opinion of Lord Mansfield more than one hundred 
years ago. In Rex v. Skinner, Lofft. 55, he observed: 
‘*What Mr. Lucas {counsel for the defendant) has 
said is very just; neither party, witness, counsel, 
jury or judge can be put to answer, civilly or crimin- 
ally, for words spoken in office. Ifthe words spoken 
are opprobrious or irrelevant to the case the court 
will take notice of them asa contempt, and examine 
on information. If avy thing of mala mens is found 
on such inquiry, it will be punished suitably.”’ I read 
this passage in order to show that in stating the rule 
as to privilege Lord Mansfield was dealing with cases 
where the person whose words were complained of 
was actuated by malice, or mala mens. In Dawkins v. 
Lord Rokeby the rule is thus stated in the judgment 
of the court of exchequer chamber, L. Rep., 8 Q. B. 
263: ‘The authorities are clear, uniform, and 
conclusive that no action of libel or slander lies, 
whether against judges, counsel, witnesses or parties, 
for words written or spoken in the ordinary course of 
any proceeding before any court or tribunal recognized 
by law.”’ And in the same judgment the following 
passage occurs (at p. 268): ** Rut another ground on 
which this action must fail, and which embraces the 
great variety of cases in which statements made, 
whether orally or in writing, are privileged and 
protected, is that by reason of the occasion on which 
they are made, the makiug of them is not such @ 
publication as will support an action for libel or slander. 
On this ground, whatever is said, however false or in- 
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jurious to the character or interests of a complainant, 
by judges upon the bench, whether in the Superior 
Courts of law or equity, orin the County Courts, or 
Sessions of the Peace, by counsel at the bar in plead- 
ing causes, or by witnesses in giving evidence, or by 
members of the Legislature in either House of Parlia- 
ment, or by ministers of the Crown in advising the 
Sovereign is absolutely privileged, and cannot be in- 
quired into in an action at law for defamation.” Al- 
though these statements were not necessary for the 
decision of the particular cases, still they are of the 
highest importance and value, and in my opinion they 
declare the common law. The analogous cases are 
those of witnesses, of judges, and of parties. As to 
judges the cases establish this proposition, that a de- 
famatory statement made by a judge, which is false 
and malicious, and for which there is no reasonable or 
probable cause, is not actionable, and a similar rule 
prevails with regard to a witness. Why should a judge 
who degrades his office by his misconduct, and is 
guilty of conduct of the worst description, be pro- 
tected, and why should a witness, who is guilty of 
perjury, and actuated by malice, makes a false state- 
ment affecting the character or interests of some other 
person, be protected? The reason is not because the 
conduct of those persons ought not to be actionable, 
but because actions would be brought where there was 
no malice and no improper conduct. We must bear 
in mind that the rule was not made in order to protect 
those who are actuated by malice and speak falsely, 
but because others would be liable to be vexed by ac- 
tions. Both analogy and convenience apply the rule 
to the case of counsel. The court has control over the 
proceedings before it, and has stringent powers forthe 
purpose of preventing abuses, and if such an action 
could be maintained no person acting as counsel would 
be free from the apprehension of being harassed for 
what he might feel himself called upon to say in the 
performance of his duty. On every ground I am of 
opinion that such an action ought not to be maintained. 
At the same time the decision we have arrived at 
shows how strong the duty is in foro conscientie not to 
abuse the privilege of counsel. 

Brett, M. R. I wish to add, as to what was said by 
Lord Denman in Kendillon v. Maltby, Car. & Marsh, 
402, that as is obvious from judgment, we do not 
agree with it. 

Judgment affirmed. 


Setaaicanionscilpcanmesiatsig 
FORFEITURE OF OFFICE BY FAILURE TO 
FILE BOND. 


NEW JERSEY SUPREME COURT, FEBRUARY TERM, 
1883. 





CLARK V. ENNIs.* 

When a statute declares that if a sheriff shall not renew his 
bond within a specified time, his office shall immediately 
expire and become vacant, a failure to renew the bond 
within the prescribed time does not per se vacate his 
office. Heisan officer with a defeasible title until the 
judgment of forfeiture is pronounced in due form, and all 
his acts prior to such judgment are valid as to the public 
and third persons. 

The tenth section of the New Jersey Statute concerning 
sheriffs provides: “That if any sheriff shall neglect to 
give bond with sureties, agreeably to the directions of this 
act, at the time herein limited, the office of such sheriff 
shall immediately expire, and be deemed and taken to be 
vacant, and if such sheriff shall thereafter presume to ex_ 
ecute the office of sheriff, then all such his acts and pro- 
ceedings done under color of office shall be absolutely 
void, and he shall for such offense be liable to be indicted 
for a misdemeanor, and on conviction, fined in any sum 








F *Appearing in 16 Vroom’s (45 N. J, Law) Reports. 





not exceeding two thousand dollars.” Held, that where 
a sheriff has failed to renew his bond within the limited 
time, all his acts prior to proceedings by the act directed 
to be taken to declare the office vacant, are valid as to the 
public and third persons. 


\ OTION to quash the service and return of writ of 
i summons, on the ground that the sheriff serving 
the same was not authorized to serve. The facts ap- 
pear in the opinion. 


R. V. Lindabury, for plaintiff. 
F’, Bergen, for defendant. 


VAN SycKeEL, J. In thiscase summons was issued 
on the 27th of December, 1882, returnable on the 30th 
day of the same month. It was on the same day 
served by Thomas Forsyth, as sheriff of the county of 
Union, on the defendant, and duly returned. 

Motion is made to quash the service and return on 
the ground that Forsyth had no authority to act as 
sheriff. 

For the purposes of the motion it is admitted that 
Forsyth was elected sheriff of the county of Union at 
the annual election of members of the general assem- 
bly in the year 1881; that he gave bond, took the oath 
of office, and was regularly commissioned within the 
time prescribed by law, and that he thereupon entered 
upon the office of sheriff of said county, and has dis- 
charged the duties and received the emoluments of 
the same ever since. 

Subject to exception on the part of the plaintiff as 
to its competency, it is further admitted that Forsyth 
did not renew his bond in November, 1882, but that 
he did renew it on December 27, 1882, before the 
service of said summons, and that said renewal in all 
respects complied with the requirements of the stat- 
ute, save as to time only; and further, that said new 
bond bears date on November 13, 1882, and was filed 
on the day of its execution and before the service of 
said summons. 

The Constitution of this State provides that ‘‘ sheriffs 
and coroners shall be elected by the people of their 
respective counties at the elections for members of the 
general assembly, and they shall hold their offices for 
three years, after which three years must elapse before 
they can be again capable of serving. Sheriffs shall 
annually renew their bonds.”’ 

The motion to quash is based on the provisions of 
the second and tenth sections of our sheriff's act. 

The second section provides, “that the judges of 
the Courts of Common Pleas in the several counties of 
this State, shall meet at the office of the clerk of the 
said court, in their respective counties, on the first 
Tuesday after the close of the annual election of 
members of the general assembly, on the penalty of 
fifty dollars for each defaulter, to be sued for and re- 
covered by the collector of the said county, and ap- 
plied to the use of the same, and which time and 
place the sheriff for the time being, or sheriff elect, as 
the case may be, of the same county, is hereby re- 
quired and enjoined to attend, with the certificate of 
his election, and not less than five sufficient sureties, 
being freeholders and residents in the same county, 
to be approved of by the judges then met, or the 
major part of them, and then and there, before the 
said judges, with such approved sureties, shall enter 
into bond for the faithful execution of his office, in 
the sum of twenty thousand dollars, or in such greater 
sum, not exceeding fifty thousand dollars, as the said 
judges, or the major part of them may order.” 

It is also provided in the same section that the bond 
shall be approved by the judges and filed in the office 
of the county clerk. 

The tenth section provides, ‘“‘that if any sheriff for 
the time being of any county shall neglect, refuse, or 
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be unable to give bond with sureties as aforesaid, 
agreeably to the directions of this act, at the time or 
times herein limited, the office of such sheriff shall im- 
mediately expire, and be deemed and taken to be 
vacant, and if such sheriff shall thereafter presume to 
execute the office of sheriff, then all such his acts and 
proceedings done under color of office shall be.abso- 
lutely void, and he shall for such offense be liable to 
be indicted for a misdemeanor, and on conviction, 
fined in any sum not exceeding two thousand dol- 
lars.” 

This section unquestionably applies to the failure to 
give the renewal bond required to be executed annu- 
ally. 

The defendant insists that by the mere operation 
and effect of the statute, the office of Forsyth expired 
on his omission to renew his bond on the 14th day of 
November, 1882, and that all his official acts since that 
time, under color of said office, are absolutely void, 
not only as to the sheriff himself, but also as to the 
public and third persons. 

It is important to be observed that by the second 
section the judges of the Court of Common Pleas are 
required, under a penalty for default, to meet at the 
clerk’s office, in their respective counties, on the first 
Tuesday after the close of the annual election for 
members of the general assembly, at which time and 
place the sheriff is enjoined to attend, with the certi- 
ficate of his election and not less than five sufficient 
sureties, to be approved by said judges, and then and 
there enter into bond for the faithful execution of his 
office. 

No record is required to be made of this proceeding 
other than the approval of the judges indorsed on the 
bond and the filing of said bond in the clerk’s office. 

The sheriff complies with the requirements of the 
law by appearing with five sufficient sureties ready to 
execute his bond, and if the judges of the court fail to 
attend, there will be no entry, record, or writing to 
show whether or not the sheriff has performed his 
duty. 

No inference therefore that the sheriff is in default 
can properly be drawn from the fact that a renewal 
bond is not filed in the clerk’s office as required by the 
statute. 

Forsyth was in office under a commission for three 
years, the tenure fixed by the Constitution. The re- 
newal of his bond was not acondition precedent to 
the taking of his office. His failure to renew opera- 
ted as a defeasance. 

It is clear, I think, both upon reason and authority, 
that a statute declaring an office vacant for some act 
or omission of the incumbent, after he enters upon 
his duties,.does not execute itself. Whether the 
cause of forfeiture has arisen, whether the default 
in this case is the default of the court or the sheriff, 
is a question to be determined upon the application of 
legal rules to facts to be ascertained and settled in the 
due course of proceeding, in the presence of the officer 
to be affected. 

The law of Alabama provides that the sheriff's bond 
must be filed in fifteen days after election, and that if 
he fails to give bond within the limited time, he va- 
cates his office. 

In Ex parte Cundee, 48 Ala. 386, it was held that the 
failure to file the bond within fifteen days after elec- 
tion did-not vacate the office. That such failure might 
be a cause of forfeiture and vacancy, which could be 
taken advantage of and inforced by the State ina 
proper judicial inquiry instituted for that purpose. 

Tn State v. Cooper, 53 Miss. 615, it is said: ‘‘Although 
the statute declares that if the oath be not taken, and 
bond executed within atime named, the office shall 
be vacant, yet ifthe person elected or appointed has 
entered upon the office, aud the proper authorities 





have taken no steps to remove him, the statute does 
not work that effect.’’ 

In Sprowl v. Lawrence, 33 Ala. 674, the statute being 
as hereinbefore mentioned, it was said: ‘‘A failure of 
the sheriff torenew his bond within the time pre- 
scribed by law only renders him liable to a proceeding 
for forfeiture, but does no, per se, operate, etc., his 
instantaneous removal from office.” 

In Kentucky the law declares that if a sheriff shall 
fail to take the oath of office and give bonds within 
thirty days after notice of election, his office shall be 
considered vacant. In Stokes v. Kirkpatrick, 1 Mete. 
(Ky.) 138, a motion was made to set aside the return 
of a summons, on the ground that the sheriff had not 
filed his bond. The court said: ‘The provisions of 
the act cannot be construed as abrogating the ancient 
and well-established rules and principles applicable to 
the vacation or forfeiture of offices, according to 
which such vacancy or forfeiture can be declared only 
by a direct proceeding.” 

In State v. Toomer, 7 Rich. 216, it is said that the 
laws of South Carolina provide that the sheriff shall, 
within three weeks after his election, tender his bond 
to the proper officers for approval, and immediately 
thereafter deposit the same with the treasurer, and 
sue out his commission, ‘and upon his neglect or 
failure to do so within the said time, his office shall be 
deemed absolutely vacant, and shall be filled by elec- 
tion or appointment, as heretofore provided.’ And 
it is further provided that the sheriff shall, within ten 
days after receipt of his commission, take certain pre- 
scribed oaths, ‘‘and unless the said caths be so taken, 
indorsed and subscribed within ten days from the 
issuing of said commission, the said commission shall 
be utterly null and void, and the said office deemed 
absolutely vacant.’’ The sheriff did not take out his 
commission or give bond, or make cath until some 
time after the limited period. The suit was on the 
bond. Thecourt said. ‘To hold the office forfeited 
for failure to file the bond, etec., absoiutely, and ina 
collateral proceeding, would be to come in conflict 
with every respectable judicial adjudication on this 
branch of the law; for in all these we find the doctrine 
broadly affirmed that the only cificacy that is im- 
parted to the official title by a strict compliance with 
the provisions of the act, such as the execution of the 
bond, etc., is merely to protect it against forfeiture at 
the instance of the State. But if instead of enforcing 
the forfeiture the State sees fit to excuse the delin- 
quency of the officer, the defects in his title, whatever 
they may be, are completely cured. * * * The 
only acts he omitted to do in order to complete his de 
jure title were the filing of the bond and suing out of 
the commission. These were matters however which 
alone concerned the State, and with which the public 
had nothing todo. * * * Hehad ade facto title— 
the only one in which the public had any interest.” 

In Crawford v. Howard,9 Ga. 314, a sheriff was 
elected, entered upon the duties of his office, but did 
not give bond until after thirty days. The law 
declared that if he did not give bond within thirty 
days “his office shall be vacant.” The court 
said: “The judgment of the law is that if 
he fails to qualify, he forfeits the rights to the 
office under his election, but the proper officers 
of the law must pronounce the judgment of forfeiture, 
then he would be an usurper, and after that his acts 
would be void. Upon quo warranto we do not doubt 
that it would be competent for him to show that the 
irregularity in giving the bond was without fault on 
his part.” 

In State v. Carneall, 10 Ark. 156, the court held that 
an officer installed into office cannot, within the con- 
stitutional period of his term, be deposed from office 
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byanex purte certificate of neglect of official duty 
without notice or trial. 

The State Constitution of Michigan provides, that 
“a sheriff may be required by law to renew his secur- 
ity from time to time, and in default of giving such 
security, his office shall be deemed vacant.” 

A statute passed to enforce this provision made it 
the duty of the sheriff to renew his bond within 
twenty days afterthe Ist day of January in each 
year. 

In Dunphy v. Whipple, 25 Mich. 10, the sheriff had 
failed torenew his bond. Mr. Justice Cooley, in de- 
livering the opinion of the court, said: ‘There may 
possibly be a question whether that provision of the 
Constitution is designed to go further than to author- 
ize the Legislature to require new security, and to 
provide for treating the office as vacant should he fail 
to give it; however that may be, if he continues in 
office and remains sheriff de facto, there can be no 
doubt, we think, that he is in by virtue of his elec- 
tion.”’ 

On this view of the law, the sureties on the original 
bond were held liable for breach of the sheriff's official 
duty. 

The statute law of Mississippi prouides, ‘‘ that unless 
a sheriff already in office gives new bond on or before 
the first Monday in August, he shall thereby forfeit 
his office.”” 

In Hyde v. Stute, 52 Miss. 665, the court declared 
that it was a judicial question whether there had been 
a forfeiture which was to be determined by quo wur- 
ranto proceedings. 

The statute also requires the board of supervisors to 
order an election in case of such forfeiture. It was 
also held that this provision did not confer upon the 
supervisors the power of judicially ascertaining the 
forfeiture and necessity for a new election. 

In State v. Cooper, 53 Miss. 615, it was adjudged that 
the failure of the sheriff to make the bond withia the 
time limited in the Code of 1857, did not, ipso fucto, 
vacate the office. It is a cause of forfeiture, but the 
declaration of the consequence must be made. The 
statutory declaration that the office shall be vacant, 
unless certain statutory things are done, did not of 
itself make a vacancy, for steps must be taken to fill 
the place by election or appointment. All the acts of 
the sheriff virtule officii, after the alleged default, 
were held good as to the public and third persons as 
those of a de facto ofticer. 

In Bac. Ab.,tit. “Office and Officers,”’ § (E,) referring 
to the old test acts, itis said: ‘* Though the words of 
the above act of 13 Car. IL are so very strong as to 
make such election, etc., void, and those of the 25 Car. 
II to make such persons disabled in law to all in- 
tents aud purposes whatsoever to have, occupy or 
enjoy the said offices; yet it hath been strongly 
holden, that the acts of one under sucha disability, 
being instated in such an office, and executing the 
same without any objection to his authority, may be 
valid as to strangers; for otherwise,not only those who 
no way infringe this law, but even those whose benefit 
is intended to be advanced by it, might be sufferers 
for another’s fault, to which they are no way privy; 
and one chasm ina corporation, happening through 
the default of one head officer, would perpetually va- 
cate the acts of all others whose authority in respect 
of their admission into their offices, or otherwise, may 
depend on his.”’ 

In Foot v. Stiles, 57 N. Y. 399, where the statute pro- 
vides that an officer, by failure to file his bond, shall 
forfeit his office, the court said: ‘It is plain that the 
failure to file the bond is a cause of forfeiture. The 
office in that case does not, ipso fucto, become vacant, 
but there must be a direct judicial or other author- 
ized proceeding on the part of the proper authority to 





enforce the forfeiture. The act resembles a cause of 
forfeiture of a franchise or corporate charter, which 
is only enforceable by a proceeding in the nature of a 
quo warranto.”’ 

The rule recognizing the validity as to third persons 
of the acts of de fucto officers has been broadly asserted 
in this State, where neither the title of such officer 
nor the legality of his acts can be indirectly called in 
question in a proceeding to which he is not a party. 
State v. Tolan, 4 Vroom, 196; State v. Collector of 
Ocean, 10 id. 75. 

If the sheriff's act contained no other provision in 
this respect than so much of the tenth section as pro- 
vides that for neglect to give bond the office shall ex- 
pire and be deemed and taken to be vacant, it is clear 
that Forsyth would still be in office with a defeasible 
title until judgment of ouster, and that the validity 
of his acts as tothird persons could not be chal- 
lenged. 

This rule is founded in public policy and has the 
sanction of universal approbation by the courts as ab- 
solutely essential to the protection of the citizen who 
is compelled to deal with public officers. 

The consequences of sweeping away this salutary 
rule will be so disastrous that it must be assumed that 
it was not within the legislative intent to do so, 
if the language of the act is susceptible of any other 
interpretation. 

The tenth section provides that if any sheriff shall 
neglect, refuse or be unable to give bond at the time 
limited, the office of such sheriff shall immediately 
expire, and be deemed and taken to be vacant; and if 
such sheriff shall thereafter presume to execute his 
office, then all such his acts done under color of office 
shall be absolutely void. 

‘Thereafter ’’ in this section is susceptible of two 
interpretations. ‘The one, that all acts done under 
color of office, after the default which occasions the 
forfeiture, shall be void; the other, that all acts done 
under color of office after the office shall be deemed 
and taken to be vacant, by reason of the alleged de- 
fault in giving bond, shall be void. 

In the absence of unmistakable language indicating 
a purpose to sweep away the rule as to de facto officers, 
which has been so rigidly enforced iu this State, as 
elsewhere, it must be presumed that the latter con- 
struction expresses the legislative intent, and that 
howéver unlawful and without authority such official 
acts may be, so far as the oflicer himself is concerned, 
they shall be regarded as valid as to the public and 
third persons, until in the manner duly prescribed by 
law, the office shall be deemed and taken to be vacant 
by reason of the alleged default. 

In virtue of his election and induction into office, 
the sheriff enters upon aterm of three years. Jrima 
fucie he is entitled to perform the functions of the 
office for that full period of time, and to remain in 
office for the term under a color of title, although be 
may have done or omitted some act, the consequeuce 
of which is a forfeiture of his office. Of the existence 
of a cause of forfeiture, third persons and the public 
must be ignorant for a time at least, and it would be 
in the last degree unjust to visit upon them the pun- 
ishment for the delinquencies of the officer. The 
necessity for the interposition of some tribunal to de- 
clare the default is inherent. It would be as reason- 
able to assert that the statute imposes upon Forsyth 
the fine denounced in the tenth section, without 
previous trial and judgment, as to say that it is self- 
executing in vacating his office. In the absence of 
statutory provision, the only mode in which an office 
can be deemed and taken to be vacant is by proceed- 
ings in the nature of quo warranto. 

The framer of the Sheriff's Act has incorporated in 
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it a provision by which the office may be declared to 
be vacant, and thereby the tenth section enforced. 

The thirty-seventh section provides that as often as 
the office of sheriff shall become vacant, it shall be the 
duty of the judges of the Court of Common Pleas of 
said county, or any three of them, forthwith, as soon 
as may be after information or knowledge of the hap- 
pening of such vacancy, to direct the clerk of such 
court to certify the fact of vacancy to the governor, 
and the clerk of the court shall immediately certify 
the same, under his hand and the seal of said court to 
the governor, who shall forthwith fill such vacancy by 
appointment until the next annual election. 

This section prevents the delay which would be 
consequent upon quo warranto proceedings, and gives 
a speedy mode in which the office shall be deemed and 
taken to be vacant. It is in aid of the established 
doctrine that proceedings to enforce the forfeiture of 
a public office must be instituted by and emanate from 
the public authorities. 

The authority to the Common Pleas to ascertain and 
declare the vacancy, and the appointment by the 
governor, do not conclude the sheriff as to his right to 
the office. 

The act does not provide for a trial, no notice to 
the sheriff is required, and it manifestly is not con- 
templated that he is to be made a party to the inquiry. 
Its object is to provide for a summary official declara- 
tion which will appear of record of the existence of the 
fact which works the vacancy, for the information of 
the public and to secure the appointment of a successor 
until the next election. 

It is not necessary to discuss the question whether 
the Legislature can deprive the sheriff of his office for 
mere unintentional omission to renew his bond on a 
given day, after he has received his commission and is 
in office for a term fixed by the Constitution at three 
years. 

It presents a question somewhat different from that 
which arises when he fails to give the original bond 
required of him prior to the granting of his commis- 
sion and his induction into office. 

This controversy involves the validity of official acts 
only so far as they affect the public, and does not 
otherwise relate to the validity of the sheriff's title to 
his office. The intention however cannot be imputed 
to the law-maker by the ex purte proceeding prescribed 
in section 37, to strip the officer of his title without 
notice, hearing or even the form of a judicial trial. 
Such an assumption is forbidden by an underlying 
principle which has received universal recognition in 
the administration of justice. 

The sheriff, after the Common Pleas declared the 
vacancy, would still be in under color of office ; he would 
still be de facto, if not de jure. He might persist in 
asserting his title to the office until judgment of ouster 
against him, and refuse to yield its tenure to the 
governor's appointee. Therefore it was necessary to 
incorporate in the tenth section the provision that all 
his acts thereafter, under color of office, shall be 
void. 

If, after the official declaration of a vacancy and ap- 
pointment by the governor, he continued to act under 
color of his office, he would not only do so at his peril, 
but his acts thereafter, being declared void, the public 
would be deterred from recognizing him in an official 
capacity. 

That the Legislature did not intend to make the 
sheriff's acts void as to the public, until by this official 
proceeding his office is deemed and taken to be vacant, 
is the reasonable construction of the act as a whole, 
and the only interpretation that harmonizes with set- 
tled rules hitherto deemed absolutely essential to the 
protection of the innocent. 

The neglect of the sheriff is known at once to the 











judges of the Common Pleas, by whom the renewal 
bond isto be approved. The direction to the said 
judges forthwith to declare the vacancy shows that it 
was contemplated by the law-maker that notice to the 
public of the delinquency should be simultaneous with 
and essential to the operation of the law to make the 
acts of the sheriff invalid as to third persons. Untilsuch 
proceedings are instituted, the reason and spirit of the 
law is that all persons who deal with the sheriff, 
officially, have the right to presume that there is no 
default on his part. 

The law was framed to punish the sheriff and save 
the public from loss by reason of his neglect, not to 
punish the public and jeopardize the most important 
interests by withdrawing the protection of the rule as 
to de facto officers, without Which universsl experience 
has shown that justice cannot be administered. 

The thirty-ninth section of the act, which provides 
that in case of vacancy the coroner shall have full 
power and authority to execute all the duties of the 
sheriff's office, surely cannot be interpreted to mean 
that the coroner shall assume to decide for himself 
that the sheriff has committed an act which forfeits 
his office, and set himself up as a rival occupant of the 
position betore any stepis taken by the State to enforce 
the forfeiture. 

The word “ vacancy"’ is used in no such sense in 
this statute. The law never invites such conflict of 
authority, but provides legal methods for the settle- 
ment of questions so essential to the peace and well- 
being of society. 

If the acts of the sheriff are absolutely void prior to 
any Official declaration or judicial determination that 
there isa vacancy, then this question can be raised 
collaterally, and this controversy introduced 
into every cause in which the rights of the 
parties depend upon any official act of « sheriff. 

In all suits relating to official sales by sheriffs, and 
titles to land derived throngh them, the question 
could be raised collaterally, to be determined exclu. 
sively by oral proof, whether the officer had in due 
form on a given day renewed his bond or attended at 
the clerk’s office for that purpose. It will also be ob- 
served that it is not necessary, in the prescribed 
form for approval of the sheriff's bond, to insert the 
date on which such approval is actually made. 

This leaves the time of actual execution and ap- 
proval of the bond open to controversy. There being 
no limitof time within which this question shall be 
started, it would introduce into all titles derived 
through judicial sales an element of the most alarm- 
ing uncertainty. 

Whether the judges of the court or the sheriff was 
in default, whether the sheriff attended with five sure- 
ties or aless number, whether they were all of sufficient 
ability, whether they were improperly rejected by the 
judges, whether the sheriff remained at the clerk’s 
office as many hours as he should toawait the appear- 
ance of the judges, and whether all the judges were 
present and remained for « proper period to await the 
attendance of the sheriff and his sureties, are ques- 
tions which would be interjected into every suit 
affected by the sheriff's alleged delinquency; questions 
of fact which might decided one way in one con- 
troversy, and a different way in another, according to 
the credit given by the jury to witnesses. Can it be 
conceived that it was the purpose of this legislation 
to inaugurate such a procedure? 

No possible construction of this law can be so absurd 
and unjust as that which would impute to its drafts- 
man an intention to produce such results. 

I cannot accede to an interpretation of the statute 
so full of mischievous consequences, and so subversive 
of principles shown by long experience and by general 
acceptance to be founded in the highest wisdom. 
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My conclusion is that in this collateral proceeding it 
is not competent to introduce testimony to impeach 
the sheriff's title to his office. That the statute de- 
claring that the office shall expire by his neglect to do 
aspecified act is not self-executing, and that all his 
acts done under color of office, until in due form of 
law his office shall be deemed and taken to be vacant, 
must be regarded as valid so far as concerns the public 
and third persons. 

The motion to quash is denied. 


——- + —— 


EXTRADITED PERSON CANNOT BE 
FOR ANOTHER OFFENSE. 


OHIO SUPREME COURT, SEPTEMBER 25 


TRIED 


STATE OF OHIO V. VANDERPOOL. 

1. A person extradited under the provisions of the treaty of 
1842, between the United States and Great Britain, cannot 
be detained in custody and prosecuted for a different 
crime than the one specified in the warrant of extradition. 

2. The provisions of this treaty are part of the law of the 
land, enforceable by the judicial tribunals of this State, 
in behalf of a person so detained and prosecuted. 

gern ennai for forgery. Motion for leave to file 
exceptions to judgment. Defendants pleaded 

below that they had been extradited for a different 
offense, to which plea the State demurred. The opinion 
states the facts. The court below gave judgment for 
defexdants and the State made this motion. 


D. A, Hollingsworth and A. H. Mitchell, for State. 
C. H. Blackburn, for defendants. 


Jounson, C. If. 1. The demurrer to plea presents 
the question, whether the facts stated exempted the 
accused from prosecution in Belmont county, until a 
reasonable time has elapsed after the expiration of 
their sentence for the crime committed in Butler 
county. 

The State had obtained possession of the accused 
from the authorities of Canada, under the provisions 
of the Ashburton Treaty, for trial in Butler county. 

They were there tried, convicted, and sentenced for 
the crime upon which they were extradited. Before 
the expiration of this sentence, the State sought to 
place them on trial for another crime charged to have 
been committed before extradition in Belmont county, 
the latter crime being one for which the accused might 
have been extradited. 

The Court of Common Pleas held that proceedings 
on the indictment in Belmont county must be sus- 
pended until a reasonable time after the expiration of 
the sentence in the Butler county case, or in other 
words, that the State, having obtained possession of 
the criminals, under the extradition treaty could not 
detain them in custody and put them on trial for 
another crime. 

It was held, that the obligations of this treaty created 
a personal right in favor of the person extradited, 
which he could plead in suspension of a prosecution 
for such other crime. 

By the tenth article of the Ashburton Treaty, it was 
“agreed that the United States and her Britannic 
Majesty shall, upon mutual requisitions by them, or 
either ministers or authorities, respectfully made, 
deliver up to justice all persons who, being charged 
with the crime of murder or with assult with intent to 
commit murder, or piracy, or arson, or robbery, 
or forgery, or the utterance of forged paper, 
committed within the jurisdiction of either, shall such 
an asylum be found within the territories of either. 
Provided, that this shall only be done upon such evi- 
dence of criminality as according to the laws of the 





place where the fugitives or persons so charged shall 
be found would justify his apprehension and commit- 
ment for trial if the crime or offense had been there 
committed; and the respective judges and other 
magistrates of the two goveruments shall have power, 
jurisdiction and authority, upon complaint made 
under oath, to issue a warrant for the apprehension of 
the fugitive or person so charged, that he may be 
brought before such judge or other magistrates 
respectively—to the end that the evidence of crimi- 
nality may be heard and considered; and if on such 
hearing, the evidence be deemed sufficient to sustain 
the charge, it shall be the duty of the examining judge 
or magistrate to certify the same to the proper execu- 
tive authority, that a warrant may issue for the sur- 
render of such fugitives. The expense of such appre- 
hension and delivery shall be born and defrayed by 
the party who makes the requisition snd receives the 
fugitive.” 

Independent of treaty stipulations, the obligation to 
surrender fugitives from justice was of an imperfect 
nature. It rested on comity between States. Lach 
determined for itself the extent of this obligation, and 
the nature of the crime and mode of surrender. 

Prior to, as well as since the treaty of 1842, it has 
been the settled policy of both the United States and 
Great Britain to furnish an asylum for persons charged, 
in other States, with religious or political offenses. 
Each zealously vied with the other in maintaining this 
right of asylum. Hence it was that the treaty of 1842, 
was expressly limited to seven well defined crimes. 
Hence it was also that the right to demand a surren- 
der in the specified case named, was so carefully 
guarded. Thejaccused was protected in his asylum, 
unless the authorities there should find him guilty of 
one of the crimes specified in the treaty. By the terms 
of the treaty, the judge or the magistrate of the gov- 
ernment upon whom the demand was made, is to hear 
and determine according to the laws of his own coun- 
try, whether there is a case made, and if so, to report 
to the proper executive authority, who shall issue a 
warrant for his extradition. 

The right of the United States to demand the sur- 
render of a fugitive from justice found in the British 
dominions is purely conventional, hence the cgrrect- 
ness of the ruling of the court below depends on 
the true construction of the treaty, and also how far 
the judicial tribunals of the demanding government 
are required to give effect to the treaty stipulations, 
especially how far the judicial tribunals, Federal and 
State, can take cognizance of and enforce the provis- 
ions of the treaty upon the plea of the person sur- 
rendered. 

In United States v. Caldwell, 8 Blatchf. 131, and 
United States v. Lawrence, 13 id. 295, Judge Benedict 
held, that while the abuse of the provisions of the 
treaty or want of good faith by the demanding govern- 
ment might furnish cause of complaint by the sur- 
rendering government, yet such complaints do not 
form a proper subject for judicial cognizance; see also, 
Adriana v. Lagrave, 59 N. Y. 110. Other cases to the 
same effect might be cited, but as the decisions and 
the views of writers upon the subject differ so widely, 
we are free to determine the question from the terms 
of the treaty itself, guided by the well-established 
rules for the construction of such instruments. 

By section 2, Art. 6, of the Constitution of the 
United States: **This Constitution and the laws of 
the United States made in pursuance thereof, and all 
treaties made, or which shall be made under the 
authority of the United States, shall be the supreme 
law of the land, and the judges of every State shall be 
bound thereby, any thing in the Constitution and of 
any State to the contrary notwithstanding.”’ 

This treaty is therefore the law of the land, and the 
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judges of every State are as much bound thereby, as 
they are by the Constitution and laws of the Federal 
or State government. F 

lt is therefore the imperative duty of the judicial 
tribunals of Ohio to take cognizance of the rights of 
persons arising under a treaty to the same extent as if 
they arose under a statute of the State itself. 

While authority is not wanting to support the decis- 
ions in United States v. Caldwell, and in United States 
v. Lawrence, yet we submit that these decisions ig- 
nore the provisions of the Federal Constitution just 
cited. Again, if it be true that the abuse of extradition 
proceedings‘under this treaty is an offense for which 
the surrendering government alone can complain, the 
remedy is totally inadequate, and the treaty itself may 
be rendered nugatory. Where, as in the present case, 
the surrender is to one of the States, the prisoner 
passes beyond the control of the Federal Government, 
and into that of this State. Upon complaint made by 
the British government to the Federal government, 
of an abuse by the State of Ohio of the process under 
the treaty, the Federal government could only answer, 
as it has done in many instances heretofore, that under 
our system of State and Federal government, the 
latter is powerless to control the State authorities. If 
the rights under the treaty to be protected from other 
prosecutions, can only be enforced by the surrendering 
nation, by protest or otherwise, against the one making 
the demand, that is, if itis a question not cognizable 
in the courts, it is of little value under our system of 
Federal and State government. After the United 
States has secured the surrender for an offense against 
State law, the accused is delivered to the authorities 
of the State for prosecution, when all Federal 
control is lost. If the accused is of little or no politi- 
cal influence, the difficulty of giving him that protec- 
tion which was intended by the treaty is so great, if the 
courts cannot intervene, that it is of little or no value 
as a protection to the person extradited. 

We conclude therefore, and both reason and the 
weight of authority support this view, that the judges 
of this State are bound by the provisions of this treaty, 
and that if it secures to the person extradited exemp- 
tion from trial, for crimes and offenses other than 
those specified in the warrant of extradition, 
it is the duty of the court to take cognizance of his 
plea. Foster v. Nutson, 2 Pet. 253; Commonwealth v. 
Hawes, 13 Bush, 700; Winslow's case, 10 Am. Law 
Rev. 617; United States v. Watts, 14 Fed. Rep. 130; 
North Am. Rev., May, 1883, page 497. 

2. As to the right of demanding government to hold 
the accused and prosecute him for a different crime or 
offense. 

This treaty is to be subject to the same rules for 
ascertaining the intention of the contracting parties, 
as in case of other contracts. 

It enumerates seven well defined crimes for which 
extradition may be had. It thereby excludes all 
non-enumerated crimes and offenses, whether of 
political or other character, and leaves the surrender 
in such other cases to the discretion of the govern- 
ment, where he is found. 

It limits the duty of the surrender to those cases 
specified in the treaty, in which the evidence of guilt 
is sufficient, according to the laws of the nation where 
the fugitive or person charged is found, to justify 
his committal for trial, if the act charged had been 
committed there. 

The right of the nation where the fugitive is found, 
to first hear and determine the case, and to decide upon 
the evidence, whether according to its own laws the 
crime charged has been committed, i. e., whether a 
case for committal has been made out, secures to the 
government upon which the demand has been made 





the right to determine for itself whether the demand | 





shall be complied with. This necessarily excludes 
the idea that the demanding government can decide 
for itself, to try the prisoner, after obtaining custody, 
for other crimes; otherwise the purpose of the treaty 
is defeated. If the demanding goverument can so 
decide, the whole intention of the treaty could be de- 
feated, and the right of asylum, which has been the 
boasts of both governments, would depend entirely on 
the action of the demanding government. 

To extradite under the treaty for an offense named 
therein, and then to retain the prisoner for a non- 
extraditable offense, or for a different one though ex- 
traditable, upon which no hearing had been had as 
provided in the treaty, would be not only a breach of 
good faith by the demanding government, but a viola- 
tion of the right of asylum in favor of the accused, 
guaranteed to him by the treaty. The sole object of 
the treaty was to enable each government to protect 
its citizens, and inhabitants in the right of asylum, ex- 
cept they come within the provisions named. The 
legislation of both governments clearly supports this 
construction. 

By the act of Congress of 1848, U. S. Rev. Stats., 
§ 5272: ‘It shall be lawful for the secretary of 
State, under his hand and seal of office, to order the 
person so committed to be delivered to such person as 
shall be authorized in the name and behalf of such 
foreign government, to be tried for the crime of which 
such person shall be accused.” 

Again by section 5275: “Whenever any person is 
delivered by a foreign government, and brought into 
the United States to be ‘tried for any crime of which 
he is duly accused,’ it is the duty of the president to 
take proper measures for his trausportation and safe 
keeping until the conclusion of his trial, * for the crimes 
or offenses specified in the warrant of extradition, 
and until his final discharge from’ custody or im- 
prisonment for or on account of such crimes or 
offeuses, and for a reasonable time thereafter, and may 
employ such portion of the land or naval forces of the 
United States, or of the militia thereof, as may be 
necessary for the safe keeping and protection of the 
accused.”’ 

In like manner the British Parliament in 1843, for 
the purpose of carrying into effect the treaty, enacted 
that the person to be extradited should be delivered 
to the person authorized by the United States to re- 
ceive him, ‘‘ to be tried for the crime of which such 
person shall be accused.”’ F 

While legislative interpretation of statutes is not 
conclusive upon the courts, yet in the case of a treaty 
which is in its nature a contract between nations, 
enactments like these by the high contracting parties 
are of persuasive power in the construction of the 
treaty. 

The right of the State of Ohio over the accused who 
had sought an asylum in Canada, is derived from the 
provisions, express or implied, of the treaty of 1842. 

In view of the provisions of this treaty, the safe- 
guards therein provided against the infringement of 
the right of asylum, save in the specified cases, and 
the legislation by both governments to carry out those 
provisions, we think it clear that the court below did 
not err in refusing to put the accused on trial for a 
crime for which they were not extradited. 

In the correspondence between the United States 
aud Great Britain, which took place in 1876, growing 
out of the refusal of the latter to surrender Winslow, 
except upon a stipulation by the former that he should 
not be tried for another offense, the conflicting views 
of the two governments are stated. 

Winslow had been demanded as a refugee charged 
with forgery. Great Britain refused to deliver him 
unless the United States would stipulate that he 
should not be tried except for the crime charged. This 
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was refused and an extended correspondence was the 
result. Finally the British government, as a tempor- 
ary measure and until a new treaty was made, sus- 
pended its claim to require such a stipulation. 

Time will not permit an analysis of the claims of the 
two governments. Itis sufficient to say that it dis- 
closes a contrariety of views by eminent statesmen and 
publicists upon the questions at issue, and that the 
refusal by the United States to make the stipulations 
demanded was based chiefly on the ground that the 
demand was unusual, and was a reflection upon our 
government after a succcessful execution of the treaty 
for nearly forty years without such a stipulation. 

If it be conceded that the United States asserted the 
right to retain an extradited prisoner and try him for 
another crime, then that claim is not conclusive upon 
the courts. Nothing was then settled as to the true 
construction of the treaty. If, as we hold, the ques- 
tion is one of personal right under the treaty, as well 
as of an International kind, it follows that the courts 
can hear and determine such right where it is invaded. 
Much more might be said in support of our conclu- 
sions, but we content ourselves with a reference to the 
following discussions and decisions on the subject: 
Commonwealth v. Hawes, 13 Bush, 627; United Stales v. 
Watts. 14 Fed. Rep. 130; Letter of William Beach Law- 
rence, 19 Alb. Law Jour. 329; on ‘ Extradition,’’ North 
American Review, May, 1883, p. 497; Title ‘“ Extradi- 
tion,’”? Wash. Crim. Plead. & Prac., §§ 38 to 57, and 
cases noted; Blanford v. Stale, 10 Tex. 627; Matter of 
Cannon, 47 Mich. 487; Spear on Extradition, chap. 4, 
pp. 65 to 74; 10 Am. Law Review, 617; Compton v. 
Wilder, 3 Ohio L. J. 642. 


Leave refused. 
ee 


RIGHT OF SURETY TO BENEFIT OF CREDI- 
TORS’ SECURITIES. 


ENGLISH HIGH COURT OF JUSTICE, CHANCERY 
DIVISION, JANUARY 16, 1883. 





ForBEsS v. JACKSON, 48 L. T. Rep. (N. 8S.) 722. 

A surety is entitled to have all the securities preserved for his 
benefit which were taken by the creditor at the time 
of the suretyship, or even subsequently, in respect of the 
same debt ; and where the creditor has taken a further 
security for further advances made by him to the princi- 
pal debtor, the surety is still entitled to the beuefit of 
the original security, and to have it transferred to him on 
his subsequently paying off the whole amount due in re- 
spect of the original debt. 

HIS was a special case, by which it appeared that by 
an indenture of mortgage, dated the 28th Decem- 
ber, 1854, made between William Spence of the first 
part, the plaintiff J. S. Forbes of the second part, and 

A. Weir of the third part, William Spence assigned 

certain leasehold premises to Weir to secure the repay- 

ment of 200/. and interest, and he also assigned a policy 
of assurance on his own life for 2501. The proviso for 
redemption was, that on payment by Spence, his heirs, 
executors, administrators, or assigns, of the sum of 
2001. and interest to Weir, his executors, administra- 
tors, or assigns, he or they would reassign the premises 
and policy “unto W. Spence, his executors, adminis- 
trators, or assigns, or as he or they should direct.’’ By 
the same indenture the plaintiff, for himself only, and 
not so as to bind his executors, covenanted with Weir, 
his executors, administrators, and assigns, that while 
the sum of 200/.or any part thereof should remain 
owing he would pay unto Weir, his executors, adminis- 
trators, and assigns, interest at five per cent., and also 
pay the premiums on the policy of assurance; and as 

a further security for the payment of the interest and 

premiums the plaintiff assigned to Weir a policy of 





assurance on his own life for 1001., and covenanted to 
pay the premiums. The plaintiff joined in the inden- 
ture as surety for Forbes. Subsequently to the date of 
the mortgage Forbes borrowed of Weir sums of money 
amounting in all to 5301., and by four successive inden- 
tures he charged the same leasehold premises with the 
amounts of these further loans and interest. These 
advances were not known to the plaintiff. Spence paid 
the interest and the premiums on his own policy until 
the 28th June, 1867, from which time he fell into arrear. 
From the year 1868 the plaintiff had kept up the policy 
of assurance on Spence’s life, and he had paid certain 
costs in connection with the mortgage. In September, 
1878, Weir died, having appointed the defendants his 
executors. Inthe same month they made a demand 
on the plaintiff for the arrears of interest due on the 
2001., which the plaintiff accordingly paid, and had 
continued to pay interest up to the present time. On 
the 22d December, 1879, the plaintiff gave notice tothe . 
defendants that he intended to pay off the 2001., and 
on the 28th June, 1880, he accordingly tendered to 
them the 2001. and interest, and offered to pay any 
costs properly payable in respect of the mortgage, and 
requested them to transfer to him all the securities 
comprised in the mortgage. They refused to accept 
this tender, and required the plaintiff also to pay off 
the 5301. and arrears of interest thereon; in the alter- 
native they offered to accept the tender, and to assign 
to the plaintiff the two policies, but claimed to retain 
the leasehold premises as security for the further ad- 
vances. The question was whether the plaintiff was 
entitled to have the whole of the securities assigned to 
him on payment of the principal, interest, premiums 
and costs. 

Hauu, V. C. The arguments which have been sub- 
mitted on behalf of the executors do not affect the 
conclusion which I, in the course of them, intimated 
that I had come to; nor do they affect the principle 
laid down in the case of Newton v. Chorlton, 10 Hare, 
646, to which [ referred on Thursday last. I consider 
that the decision in that case is perfectly good law, 
subject to this observation, that Wood, V. C., expressed 
an opinion that where an additional security was taken 
by the creditor after the original security was given 
and the contract of suretyship entered into, the right 
of the surety as regards the securities given to the 
principal creditor did not extend to the additional 
securities. The vice-chancéllor did not think that 
the cases went so far as to give a surety the benefit of 
the security subsequently taken by the creditor. But 
that is a view which never commended itself to me, 
and it was certainly not adopted by Knight Bruce and 
Turner, L. JJ. in a case before them of Lake v. Brut- 
ton, 8 De G. M. & G. 441, and I may observe that Wood, 
V. C. himself, in a case afterward before him of 
Pledge v. Buss, Jo. 663, stated that his judgment in 
that case had been disapproved of by those lords jus- 
tices, although not absolutely overruled. The vice- 
chancellor added: ‘I am as much bound to sub- 
mit to their opinion as if the decision had been 
reversed on appeal before them.’’ The vice-chancellor 
did not mention the name of the case to which he 
referred, but 1 may state that some twenty years ago, 
in my copy of Mr. Johnson’s reports, I noted against 
Pledge v. Buss the case of Lake v. Brutton as being the 
one which the vice-chancellor had in his mind; and 
there is also another case of Pearl vy. Deacon, 1 De G. 
& J. 461, which I thought was referred to by him. 
That was an appeal from a decision of the late master 
of the rolls (Sir J. Romilly). It was the case of a 


subsequent security; but it is not material for my pur- 
pose to consider the general question whether there 
has been a release, or what is the effect of taking an 
additional security, and then whether that additional 
security should be held available for the benefit of the 
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surety. There has never been, so far as I know, any 
disapproval of the general principle which was laid 
down by the vice-chancellor in Newton yv. Chorlton, 
except so far, if at ail, as the master of the rolls may 
have dealt with. it in Farebrother v. Wodehouse, 23 Bea. 
18, where he seems to have followed the case relied 
upon here of Williams v. Owen (ubi sup.), which cer- 
tainly, if it were law, would be an authority in favor 
of the executors. In the case of Newton v. Choriton 
the principle laid down by Wood, V. C., was, that a 
surety was to have the benefit of all securities, ‘whether 
by way of suretyship or mortgage,”’ and he afterward 
added, ‘‘The surety has a right at any moment to 
every security held by the creditor at the date of the 
contract. It has never yet gone beyond that; and he 
has further aright tosay, ‘ You must always hold your- 
self in a position to be put in motion, at my request, 
against the principal debtor.”’ I consider that the 
decision in Newton v. Chorlion was carried higher by 
the decision of the lords justices in Lake v. Brutton, 
which, as [ have said, the vice-chancellor himself 
recognized in Pledge v. Buss, and I consider the decis- 
ion must be applicable to securities taken subsequeutly 
to the original mortgage. The master of the rolls in 
Farebrother v. Wodehouse appears to have followed 
Williams v. Owen, as it applies to asubsequent security 
taken by the original creditor, that be could make 
advances to the debtor, and that they would prevail 
over the right of the surety. That principle is entirely 
at variance with the decision in Newton v. Chorlton, 
and it is a singular circumstance that in a subsequent 
case of Drew v. Lockett, 32 Beav. 499, before him, al- 
though he had followed Williams v. Owen, 13 Sim. 597, 
Lord Romilly said: ‘I am of opinion that a surety 
who pays off the debt for which he became surety must 
be entitled to all the equities which the creditor whose 
debts he paid off could have enforced, not merely 
against the principal debtor, but also as against all 
persons claiming under him.” It was odd that Lord 
Romilly should agree with the principle laid down in 
Newton v. Chorlton, and yet come to a conclusion in 
Farebrother v. Wodchouse which seems to be at variance 
with it. The principle on which Wood, V.C., pro- 
ceeded was the same as laid down by Lord Eldon in 
the case of Mawhew v. Crickett, 2, Swanst. 185, which I 
consider a leading authority, and also laid down in 
earlier cases, that the surety is entitled to have all the 
securities preserved for him, which were taken at the 
time of the suretyship, or, as 1 think it is now settled, 
subsequently. Nor does it matter at all in principle 
whether the creditor takes a further security for further 
advances made prior to the time when the surety 
makes payment of the debt. They have nothing to do 
with the surety. He is entitled to the benefit of the 
securities, though his payment be not made until after 
the time when the further advances were made by the 
creditor. The principle is, that the surety, in effect, 
bargains that the securities which the creditor takes 
shall be for him, if and when he shall be called upon to 
make any payment, and it is the duty of the creditor 
to keep the securities intact; not to give them up, or 
to burden them with further advances. The same 
principle was enunciated in the case of Duncan v. 
North and S. Wales Bank, 40 L. T. Rep. (N. 8.) 371; 
ll Ch. Div. 88, when the master of the rolls, on 
the hearing upon appeal from the judgment of 
Little, V. C., said: ‘‘It cannot be said that in every 
instance a surety is entitled to stand in the place of 
the principal creditor as regards other securitics. That 
is true as regards securities given by the debtor, but it 
is not true as regards securities given by co-sureties.”’ 
That case was carried to the House of Lords, and is 
reported 43 L. T. Rep. (N. 8.) 706; 6 App. Cas. 1. The 
House of Lords, though they reversed the juagment 
of the Court of Appeal, did not say any thing which 








affected the principle referred to by the master of the 
rolls, and which is all that I desire to notice. I con- 
sider that the principle laid down in that case jg 
perfectly plain and right; and also that the decision in 
Williams v. Owen is not law now, and cannot, after the 
cases to which I have referred, be followed. I decline 
to recognize it. There is another case to which | 
desire to refer, that of Green v. Wynn, 20 L. T. Rep, 
(N. S.) 131; L. Rep. 4 Ch. App. 204, in which there was 
a surety, and Lord Hatherley said, ‘* But where there 
is a mortgage of course any person under liability to 
pay interest would be at liberty to redeem.”’ I am of 
opinion, therefore, that the plaintiff was right in his 
offer to pay off the debt, and that he is entitled to have 
the securities, and to say that the further charges for 
the sums subsequently advanced are inoperative 
as against him. The defendants, the executors, hav- 
ing refused the offer made, and being wrong in in- 
sisting on retaining the securities for the subsequent 
advances, must pay the costs of the action. The de- 
claration will be, that on payment to the executors of 
what shall be found due for principal, interest and 
costs in respect of the mortgage of the 28th December, 
1854, the plaintiff is entitled to have the securities com- 
prised in the deed transferred to him, and to hold 
them as securities for the repayment to him of the 
sums which may be paid to the executors by him. The 
costs of the plaintiff will be deducted from the sum 
which he may be required to pay, as in Wheaton v. 
Graham, 24 Beav. 483, but the interest will not be 
stopped as from the date when the offer of payment 
was made. 
nininaiaaipennmeiiianeen 


UNITED STATES SUPREME COURT AB- 
STRACT. 
NOVEMBER 12, 1883. 

APPEAL—IN BANKRUPTCY PROCEEDING BARRED.— 
Neglect to give notice of an appeal from a decision in 
bankruptcy to the assignee within ten days of the de- 
cision bars the right of appeal. See Wood vy. Bailey, 
19 Wall. 640. Matter of Mead. Opinion by Waite, 
C. J. 


APPEAL—AS TO SIDE ISSUE WITH ONE NOT PARTY 
TO RECORD—WHEN APPEAL NOT SUPERSEDEAS. — (1) 
Where in a suit involving certain funds, a receiver not 
a party was required to file an account, and the pro- 
ceedings were referred to an auditor, held, that 
although the matter was a side issue in which the 
complainants and the receiver were real and inter- 
ested parties, either the receiver or the plaintiffs were 
entitled to an appeal. (2) A decree which ordered the 
receiver to pay funds in his hands to defendants was 
appealed from. The appeal was taken in time, and 
verbal notice that it had been taken and would be fol- 
lowed up by the proper undertaking was given to the 
receiver at once, before he had parted with the funds 
in his hands. At the same time he was served witha 
copy of the decree ordering him to deliver those funds 
to the defendants. Held, that the appeal did not 
operate as a supersedeas restraining the receiver 
from paying under the order. Hovey v. McDonuld. 
Opinion by Bradley, J. 


EQUITABLE ACTION—TO AVOID JUDGMENT AT LAW 
—PROMISSORY NOTE BY AGENT—JUDGMENT BY DE- 
FAULT ON DEFECTIVE DECLARATION.—(1) A defend- 
ant, against whom a judgment has been rendered on 
default by a Circuit Court of the United States in an 
action at law, cannot maintain a bill in equity to 
avoid it, upon the ground that the plaintiff at law 
falsely and fraudulently alleged that the parties were 
citizens of different States, without showing that the 
false allegation was unknown to him before the judg- 
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ment. Jones v. League, 18 How. 76; Crim v. Hand- 
ley, 94 U. S. 652. (2) Upon a negotiable promissory 
note, made by an agent in his own name, and not dis- 
closing on its face the name of the principal, no action 
lies against the principal. Nash v. Towne, 5 Wall. 
689, 703; Williams v. Robbins, 16 Gray, 77; Jn ve Adan. 
sonia Fibre Co., L. R., 9 Ch. 635; Daniels v. Burn- 
ham, 2 La. 243, 245. The case does not come within 
Mechanics’ Bank of Alexandria v. Bank of Colum- 
bia, 5 Wheat. 326, and Metcalf v. Williams, 104 U. 8S. 
93, in each of which the name of the principal ap- 
peared upon the face of the note. In an action at 
law, the declaration alleged that the plaintiff sold land 
toa third person, who gave his notes for the purchase- 
money, secured by mortgage of the land; that after- 
ward the defendant, iv a suit by him against that per- 
son, Claimed the ownership of the land, and alleged 
that the other person, acting merely as his agent, 
illegally made the purchase in his own name, and that 
he was liable and ready to pay for the land; that he 
was thereupon adjudged to be the owner of the land, 
and took possession thereof; and that by reason of 
the premises the defendant was liable to the plaintiff 
in the full amount of the notes. Held, that the de- 
cluration showed no cause of action, even under 
article 1890 of the Civil Code and article 35 of the Code 
of Practice of Louisiana. National Bank v. Grand 
Lodge, 98 U. S. 123; Exchange Bank v. Rice, 107 Mass. 
37; M’Cauley v. Hagan, 6 Rob. La. 359. (3) A judg- 
ment rendered on default, upon a declaration setting 
forth no cause of action, may be reversed on writ of 
error. McAllister v. Kuhn, 96 U. S. 87; Louisiana 
Bank v. Senecal, 9 La. 225. ‘This court, on reversing a 
judgment of the Circuit Court, may order such judg- 
ment for either party as the justice of the case may 
require. U.S. Rev. Stat., § 701; Insurance Cos. v. 


Boy kin, 12 Wall, 433; Slacum v. Pomery, 6 Cranch, 221. 
Cragin v. Lovell. Opinion by Gray, J. 


MUNICIPAL BONDS—PAYABLE FROM COUNTY FUNDS, 
—The court refused to overrule the decision of the 
court in United States v. County of Clark, 96 U. 8. 
211, followed in United States v. County of Macon, 99 
id. 559, and in Macon County v. Huidekoper, id. 592, 
that certain bouds issued in Missouri upon which 
counties were claimed to be liable, were debts of the 
county, and that for any balance remaining due on 
account of principal or interest after the application 
of the proceeds of the special tax of one-twentieth of 
of one per cent, the holders were entitled to payment 
out of the general funds of the county. County of 
Knoz v. United States. Opinion by Waite, C. J. 


a 
UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 


CARRIER — SHIPPING GOODS BY OLD VESSEL. — 
Though under the Rhodian law the shipper put goods 
on an old vessel at his own peril, by modern law he is 
protected by an implied warranty of seaworthiness; 
and as against third persons, he can recover his full 
loss, unless her unfitness were actually known to him, 
or was a matter of such general notoriety that his 
kuowledge or negligence is presumed. U.S. Dist.Ct., 
S. D. New York, June 19, 1883. The William Murtagh. 
Opinion by Brown, J. 

LIMITATION IN EQUITY—UNITED STATES BARRED 
BY.—(1) It is a general principle of equity that lapse of 
time may constitute a sufficient defense, even in the 
absence of any statute of limitations, and without 
necessary reference to any question of laches. United 
States v. Kirkpatrick, 9 Wheat. 720; Gibson v. Chout- 
eau, 13 Wall. 92; Gaussen v. United States, 97 U. 8. 


* Appearing in 17 Federal Reporter, 








584; United States v. Thompson, 98 id. 486. When the 
lapse of time has been so great as to afford a reason- 
able presumption that the witnesses are dead, and the 
proofs lost or destroyed, a court of equity will’ refuse 
to undertake the task of ascertaining the facts and af- 
fording a remedy; and this, not because of any statu- 
tory limitation, or because of laches merely, but upon 
grounds of public policy aud for the peace of society. 
(2) Lapse of time may be a sufficient defense to a suit 
instituted in the name of the United States. When 
the government becomes a party toa suit in its courts, 
it is bound by the same principles that govern indivi- 
duals. When the United States voluntarily appears 
in a court of justice, it atthe same time volun- 
tarily submits to the law, and places itself upon an 
equality with other litigants. Mayor of Hull v. Hor- 
ner, Cowp. 102; Jackson v. McCall, 10 Johns. 380; 
Lewis v. San Antonio, 7 Tex. 304; 3 Starkie, 1221; 2 
Whart. Ev., § 1348; Roe v. [reland, 11 East, 280; Elmen- 
dorf v. Taylor, 10 Wheat. 173; Hume v. Beale’s Ex’r, 
17 Wall, 343; Hall v. Law, 102 U. 8S. 465; Godden v. 
Kimmiell, 99 id. 210; United States v. Fossatt, 21 How. 
450; Floyd Acceptances, 7 Wall. 675; United States v. 
Barker, 12 Wheat. 559; Mitchel v. United States, 
9 Pet. 711. See also Burkbank v. Fay, 65 N. Y. 62; 
Osborne v. Bank of United States, 9 Wheat, 870; 
United States v. Macdaniel, 7 Pet. 1; Brant v. Bank 
of Washington, 10 id. 615. U.S. Cir. Ct., E. D. Arkan- 
sas, June, 1883. United States v. Beebee. Opinion by 
McCrary, J. 


PATENT—USE OF INVENTION IN FOREIGN COUNTRY. 
—A simple use of an invention in a foreign country, 
if not patented or described in any printed publica- 
tion, is not a bar to the obtaining of a valid patent in 
this country. U.S. Cir. Ct., N. D. Ohio, April, 1883. 
Worswick Manufacturing Co. v. Steiger. Opinion by 
Walker, J. 


PATENT — COMBINATION NECESSARY FOR VALID 
PATENT.—To constitute a valid combination, where 
the elements are old, all the component parts thereof 
must so enter into the combination that each qualifies 
the other, and a new result is produced by the com- 
bined action of all the component parts. To author- 
ize a patent the law requires the invention of anew 
thing. It is not satisfied by inventing a new place for 
an old thing without change of result. Hailes v. Van, 
Wormer, 20 Wall. 353; Pickering v. McCullough, 104 
U. S. 310; Reckendorfer v. Faber, 92 id. 347; Packing 
Co. Cases, 105 id. 566; Perry v. Co-operative Co., 12 
Fed. Rep. 436; Welling v. Crane, 14 id. 571; Slawson v. 
Railroad Co., 4 id. 531; Stephenson v. Railroad Co., 14 
id. 457; Manufacturing Co. v. Myers, 23 O. G. 1443; 8. 
C., 15 Fed. Rep. 237; Doubleday v. Roess, 11 id. 737. 
U.S. Cir. Ct., N. D. New York, April, 1883. Clark, 
Pomace Holder Co. v. Ferguson. Opinion by Coxe, J. 


REMOVAL OF CAUSE—PETITION MUST AVER CITIZEN- 
SHIP NOT RESIDENCE.—The petition for removal must 
aver that the parties are citizens of another State; an 
averment that they are residents of another State 1s 
not sufficient. As the jurisdiction of the State court 
has never been lawfully divested, it follows that this 
court has never acquired jurisdiction. The case has 
never been removed from the State court to this court. 
It cannot therefore be remanded, but all proceedings 
in this court will be dismissed. Parker v. Overman, 
18 How. 137; Bingham vy. Cabot, 3 Dall. 382: Aber- 
crombie v. Dupuis, 1 Cranch, 348; Wood v. Wagnon, 2 
id. 9; Armory v. Armory, 95 U. 8. 187; Gold Washing 
and Water Co. v. Keyes, 96 id 199; Removal Cases, 100 
id. 474. U.S. Cir. Ct., E. D. Louisana, June, 1883. 
Merchants’ National Bank of New York v. Brown. 
Opinion by Pardee, J. 
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VERMONT SUPREME COURT ABSTRACT. 


OCTOBER TERM, 1882.* 


ANIMAL — SEIZURE OF, DAMAGE FEASANT — OWNER 
CANNOT RETAKE.— When one without force or fraud 
has taken another's cattle in his own inclosure and is 
proceeding to impound them, the owner cannot law- 
fully ** fight himself * into legal possession, and thereby 
rescue them, but he must resort to the law; and this 
isso although the impounding is without right. The 
rule to the effect that a person who is out of possession 
may lawfully * fight himself” into legal possession has 
not been expressly adopted except in cases where the 
owner was dispossessed by force or fraud and the pur- 
suit was fresh. Hodgedon v. Hubbard, 18 Vt. 504. And 
such cases have been somewhat criticised but not over- 
ruled. Dustin v. Cowdry, et al., 23 Vt. 631. Bowman 
v. Brown. Opinion by Veazey, J. 

MoOr?TGAGE — TITLE OF PURCHASER OF EQUITY OF 
REDEMPTION.— The purchaser of an equity of redemp- 
tion by deed without covenants takes the estate 
charged with the payment of the mortgage debts; and, 
it is presumed, in the absence of any special contract, 
that what he paid, or agreed to pay, was the price less 
their amount. Goyh v. Wilson, 5 Rep. 667; Sweetser 
v. Jones, 35 Vt. 317; Wade v. Howard, 6 Pick. 492. 
Guernsey v. Kendall. Opinion by Royce, C. J. 

TITLE— OF RAILROAD COMPANY PURCHASING FROM 
MORTGAGOR. — A _ railroad company by a warrantee 
deed from a mortgagor of lands for railroad purposes 
takes only the right and title of the mortgagor, the 
mortgagee being ignorant of the transaction; and ina 
foreclosure proceeding the company can make only the 
same defense that the mortgagor could. And this is 
80 although the railroad could have taken the land 
under the exercise of the right of eminent domain. 
And, although the mortgagor paid the consideration 
received for the deeds to the mortgagee. Wade v. 
Hennessy. Opinion by Ross, J. 

sipeneegmaes 


RECENT ENGLISH DECISIONS. 


BASTARDY—MARRIAGE OF MOTHER AND DEATH OF 
HUSBAND—FORMER JUDGMENT.—Upon the hearing of 
an affiliation summons the justices made an order 
under 35 and 36 Vict., ch. 65, for the payment of a 
weekly sum until the child should attain the age of 
thirteen years or die, or the mother should 
marry. The mother married and her husband 
died before the child attained the age of thirteen. 
The mother took out a fresh summons upon 
which the justices made an order for payment 
of a weekly allowance. Held (Hawkins, J., doubting,) 
that the matter was res judicata, and the second order 
was bad. Q. B. D., April 3, 1883. Williams v. Davies. 
Opinions by Hawkins and Field, JJ. (L. R., 11 Q. B. 
D. 74.) 

CRIMINAL LAW—BIGAMY—WHAT CONSTITUTES.—Tho 
prisoner was convicted of bigamy. It was proved that 
he had married W. in 1865, and lived with her after 
the marriage, but forhow long was not known; that 
in 1882, W. being still alive, he had gone through the 
form of marriage with another woman, but there was 
no evidence as to the prisoner and W. having ever 
separated, or as to when, if separated, they last saw 
each other. Lleld by the court (Lord Coleridge, C. J., 
Pollock, B., Manisty, Lopes, and Stephen, JJ.), that 
the prisoner was rightly convicted. C.C. R., June 2, 
1883. Queen v. Jones. Opinion by Lord Coleridge, C. 
J. (L. R11 Q. B. D. 118.) 

CRIMINAL LAW—LARCENY OF WATER IN PIPES.— 
Water supplied by a water company to a consumer, 
and standing in his pipes, may be the subject of a 
larceny at common law. Q. B. D., April :24, 1883. 





*Appearing in 55 Vermont Reports. 








Firms v. O'Brien. Opinion by the Court. (L. R., 11 
Q. B. D. 2L) 


-—__—— 


CORRESPONDENCE. 


CopDE OF CRIMINAL PROCEDURE, §§ 221, 717. 


Editor of the Albany Law Journal: 

Section 56 of Code of Criminal Procedure gives 
Courts of Special Sessions exclusive jurisdiction to 
hear and determine charges of assault in the third 
degree. 

By section 59 of same Code, such courts have power 
to impose the punishment prescribed upon convic- 
tion, ete. L 

By section 22k of Penal Code, assault in third degree 
is punishable by imprisonment not more than one 
year, or by fine not exceeding 3500, or both. 

Section 717 of Criminal Code provides, that when a 
defendant is convicted by a Court of Special Sessions, 
the court must render judgment of fine or imprison- 
ment, the fine not to exceed fifty dollars, nor the im- 
prisonment six months. How can the provisions of 
sections 717 and 221 above mentioned, be reconciled? 

Yours, etc., 
** SUBSCRIBER.” 

Port CHESTER, Nov. 25, 1883. 


JupGes LEAVING CouRT DURING TRIAL. 


Editor of the Albuny Law Journal: 

At least one adjudicated shows that you are correct 
in your criticism of the statement made in an English 
Law Journai, that it is customary for American judges 
to retire from the court-room during the trial of 
causes. 

In Hayes v. The State, 58 Ga. 49, the decision by 
Bleckley. J., is as follows: 

* When curing the trial of a capital case the judge 
leaves the bene® and withdraws beyond the bar he 
should order a suspension of business until his return. 
His immediate presence tends to preserve the legal 
solemnity and security of trialand upholds the ma- 
jesty of the law. Especially while a witness for the 
State is under examination, should the judge not re- 
tire beyond the bar, without directing the examina- 
tion to cease during his temporary absence, however 
necessary or however brief his abseuce may be?" 

W. B. HILt. 

Macon. GA., Nov. 28, 1883. 

aenmentinsiallipeenicsteatiiiia 


COURT OF APPEALS DECISIONS. 


i following decisions were handed down Tues- 

day, December 4, 1883. 

Judgment reversed and new trial granted, costs to 
abide the event—Thomas Simpson, Jr., appellant, v. 
Euphemia P. del Hayo and another, respondents.— 
Order affirmed with costs—Jn re Columbia /nsurance 
Company ; In re accounting of Bertrand Clover, ete.; 
/n re Allorney-General v. Continental Life Jus. Co. 
Appeal dismissed— People v. Knickerbocker Jee Co.— 
Order of General and Special Terms reversed, with 
costs in both courts to the appellants—Michael H. 
Haggerty, et al., appellants, v. Benjamin Andrews et 
al., respondents. —Judgment affirmed with costs— 
George Brisbane, appellant, v. The Del. Lack. & West. 
R., respondent; George P. Delisser, appellant, v- 
Thomas A. O' Keefe, et al., respondent; Zhe Westches- 
ter Gas Light Co. of Yonkers, appellant, v. The Youk- 
ers Gas Light Co., respondent; Catherine E. Dodge, 
respondent, v. John A. Thompson, et al., appellants; 
William B. Fitch, survivor, etc., respondent, v. William 
J. Best, impleaded, ete. appellant.——Motion for re- 
argument denied with costs— Justus W. Victory, 
Com'r, ete., v. Benjamin Blood. 
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ALBANY, December 15, 1888. 








CURRENT TOPICS. 


\Y ENERAL HANCOCK has had better luck in his 
(5 great lawsuit than he had in his presidential 
canvass. The recent decision of our Court of 
Appeals in Hancock v. Rand isof great importance 
to innkeepers. General Hancock, having no _per- 
manent abode, and being subject to change his 
residence at the order of the government, but being 
stationed in the City of New York, in November, 
1873, agreed with the defendant, an innkeeper on 
the “ European plan,” for specified rooms for himself 
and his family, at a fixed monthly price, less than 
transient rates, and for meals at the restaurant as 
they should be ordered, and that if everything was 
satisfactory, and he was not sooner ordered away 
by the government, he would continue the arrange- 
ment until the next summer. In March, 1874, 
valuables were stolen from the rooms. The action 
was for their value. The defendant had not given 
the statutory notice requiring valuables to be deposi- 
ted in the hotel safe. It was held by the Court of 
Appeals, three judges dissenting, that the defend- 
ant was liable. This is put on the ground that there 
was no express contract, and that the relation of 
innkeeper and guest stili subsisted. We believe 
this decision to be wrong, as we pointed out at some 
length in 20 ALBany Law Journat, 64. The case 
seems to us to present every element of a contract 
for boarding — specific rooms, a specific price less 
than transient rates, and an agreement for a certain 
time, subject to a certain condition. If General 
Hancock had not been ordered away before the 
next summer, and had found no fault with his 
accommodations, he certainly would have been 
liable for a breach of contract if he had gone else- 
where. So too he had a right to the permanent 
occupancy of the particular rooms, which the mere 
guest neverhas. It is of little use to find fault 
after judgment, but this decision of four judges 
against three will probably not prove very authori- 
tative. Every extension of the harsh rule of law 
against innkeepers is to be deprecated, and it would 
have been better for {rs. Hancock to suffer the loss 
of her diamonds than to have such a precedent 
established. 

In the case of Robinson vy. City of Evansville, 87 
Ind. 334, the familiar doctrine was reiterated that a 
city is not responsible for the negligence of its fire 
department whereby the property of a citizen is 
destroyed by fire. The case however is amusing 
because of the particular negligence complained of, 
namely, the employment of a baulky horse attached 
to a hose cart, and the drinking and carousing of 
the human members of the fire department. The 
particular allegations were: ‘‘The horse at said 
hose house No. 2 used for hauling the hose cart had 
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been for a long time to the knowledge of the 
common council, and of the chief of the fire depart- | 
ment, baulky and totally unfit for use. On this 
occasion this horse balked, and totally refused to 
go, foralong time, and on this account and the 
absence of the men from the hose house, they were 
delayed a long time, to-wit, half an hour, and 
during this time the house was burned to the 
ground.” And on the other point: ‘‘They had 
spent the night before drinking and carousing and 
without sleep, and when the alarm was sounded 
they were away from their post of duty, drinking 
and carousing at the bar of a hotel, and thus were 
too drunk and too stupefied by intoxicating drink 
to count the strokes of the fire alarm bell, and part 
of them started and went a long distance in the 
wrong direction.” We really hope this decision 
will not encourage the Evansville fire-horses in 
obstinate habits, nor the Evansville firemen in the 
use of ‘‘ fire-water.” 





The New Jersey Law Jonrnal gives us news of the 
extraordinary recommendation, by the Newark 
Daily Advertiser, to take away the right of appeal 
in criminal cases, even in capital cases. The Journal 
very wisely says: ‘‘ It is not right that the verdict 
of a jury and the charge of a judge should be beyond 
all power of review, in that case, alone of all others, 
in which the execution of a wrong sentence is 
absolutely irrevocable. We must first be sure we 
are right before we go ahead. Even delay is better 
than an unjust execution. No judge can be sure of 
his rulings upon questions of law in the heat of a 
trial by jury.” Our New Jersey brethren should 
recall the recent case in that State, where a man 
and a woman were sentenced to death, and an opera 
singer ‘‘ passed around the hat” in Wall street, and 
got enough money to enable them to appeal, and a 
new trial was awarded, and the defendants were 
finally acquitted. We cannot quite agree with the 
Journal, however, in recommending a stay in capital 
cases only in the discretion of the court. We think 
the right of appeal should be absolute. We recog- 
nize the desirability of swift and certain punish- 
ment and the dangers of delay, but one such case 
as that above referred to is weightier than any 
amount of speculation or theorizing. 


Our English brethren, who were so much shocked 
at the disorder of the Guiteau trial, have been 
getting a taste of unavoidable disorder in the recent 
Poole trial. The Law Journal says: ‘* When a 
prisoner convicted of felony is after the verdict of 
guilty asked whether he has any thing to say why 
sentence should not be passed upon him, the object 
is to give him an opportunity to plead in arrest of 
judgment. A plea in arrest of judgment is a pro- 
ceeding of a highly technical character, and is based 
only on some defect in the record, such as that the 
charge is insufficiently alleged in the indictment. 
The prisoner is not entitled tosay one word which i3 
not relevant to a motion in arrest of judgment, and 
although some license is occasionally allowed to 
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convicted prisoners, English judges take care that 
the prisoner shall at least not be allowed to say any 
thing that can do harm. We find however that after 
the conviction of Poole for the murder of Kenny in 
Dublin, the prisoner on being ‘called upon’ was 
allowed to make an inflammatory address, in which 
he gloried in being a Fenian, avowed the facility 
with which he would have ‘arranged to deprive’ 
his victim of his life, and turning to the gallery, 
finished with a call for ‘ three cheers for the Irish 
Republic.’ A court of justice is not a place in 
which the justification of murder and treason ought 
to be allowed, and nothing can be imagined more 
likely than the scene which took place to impair 
the moral effect of the trial.” This is all very well, 
but what can be done? Shall the sheriff stand by 
and apply a gag if the prisoner does not talk piously 
and resignedly? Or shall the We 
might as well enact that the prisoner shall not kick 
or struggle when he comes tobe hanged. Really, 
some of our brethren should issue a book of etiquette 
for convicted prisoners, 


drums beat? 


There is a good deal of justice in what the 
London Lord 
Coleridge’s recent remarks on the jurisprudence of 
this country, and we find in it « good argument for 
‘* When one 
is tempted to murmur at the chaotic condition of 
‘that 
codeiess myriad of precedents, that wilderness of 


Times says, in commenting on 


general codification, The Times says: 
English law, its bulk, and its complexity, 


single instances,’ at least partial consolation may 
always be derived from glancing at the position of 
things in the country whichthe Lord Chief Justice 
has been visiting. What of our 
statutes in number compared with those of the 
various States from Maine to California? What is 
the extent of the English reports, as ranged even in 
a complete Jaw library, compared with the acres of 
State reports, any one of which it may be an 
American lawyer’s duty to consult? France, in the 
days before the Code, was not subject to laws so 
diverse or jurisdictions so various as America is 
now, and that too after having enjoyed the benefit 
of the labors of several generations of the ablest 
of jurists. * * * Intricate though our own law 
is, it is simplicity itself in comparison with that in 
force in America, where every group of a few 
millions of persons is subject to a different set of 
laws; in which conflicting jurisdictions impinge 
upon or overlap each other in a perplexing manner; 
and in which it is possible for States to litigate with 
States and individuals with States to an extent of 
which we happily know nothing.” There must 
always be, of course, owing to our Federal system, 
some discrepancy of judicial decision inthis country, 
but much could be accomplished in simplification 
and harmonizing by general codification. We have 
seen the beneficial influence of our Code of Civil 
Procedure in other States and in England, and 
there is no reason to doubt that similar results 
would grow out of the reduction of the general 
principles of the common law to a Code, 


are the volumes 








The resignation of Mr. Wheeler H. Peckham, 
who was a few days ago appointed by Governor 
Cleveland to succeed the late John McKeon as 
district attorney of New York, will be received 
with great regret. Mr. Peckham accepted the 
position, he says, in the hope of being fully equal 
to deman@s upon his physical and mental strength 
which it would involve, but he finds the labor so 
great and exhaustive that it has brought on a return 
of insomniaand nervous prostration, from which he 
previously suffered. The Governor has appointed 
Mr. Peter B. Olney in place of Mr. Peckham. This 
is an excellent appointment. 


The Court of Appeals gallery of portraits has 
received a welcome addition in the portrait of the 
late Vice-Chancellor Sandford, a man of great learn- 
ing, whose reports have made his learning influential 
and his name a familiar one to the profession. It 
will be generally surprising to the profession to learn 
that this eminent man died about the age of forty- 


five. The portrait is the gift of the widow. 


a 


NOTES OF CASES. 

N Converse v. Walker, 30 Hun, 597, the defendant 
owned and kept a hotel having an elevated 
piazza in front, supported on posts, with a billiard 
room underneath. One of the posts was removed to 
A public out door 
meeting was being held on adjoining grounds, some 
of the attendants being the defendant’s guests. A 
many of the attendants sought refuge 
on the defendant’s piazza, some of them being his 
guests and others not. The piazza fell in conse- 
quence of the weight, and the plaintiff, who had 
sought refuge in the billiard room, but was nota 
guest of defendant, was injured thereby. J/eld, 
that a nonsuit should have been ordered. The 
court said: ‘It may well be assumed, in view of 
the character of the business carried on by defend- 
ant, that he extended to the public a general invita- 
tion tovisit his hotel and the pleasure grounds 
surrounding the same, for their own comfort and 
convenience, to be used and enjoyed to the extent 
is usual for 


improve the billiard room. 


storm arising, 


and in the way and manner such as 
visitors who are not guests of the house, and who 
have no business to transact with persons lawfully 
on the premises. This is the most liberal view that 
can be taken of the case in the plaintiff’s behalf. 
This would place the defendant under the same 
obligations toward who accepted — the 
invitations, to care for and protect them from 
danger, as any host is who entertains invited guests 
without compensation. In order to maintain an 
action for an injury to person or property by reason 
of negligence or want of due care, there must be 
shown to exist some obligation or duty toward the 
plaintiff, which the defendant has left undischarged 
or unfulfilled. This isthe basis on which the case 
of action rests, There can be no fault or negligence, 


those 
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or breach of duty, where there is no act, or service, 
or contract which a party is bound to perform or 
fulfill. All the cases in the books in which a party 
is sought to be charged on the ground that he has 
saused the way or other places to be incumbered, 
or suffered it to be in a dangerous condition, whereby 
accident or injury has been occasioned to another, 
turn onthe principle that negligence consists in 
doing or omitting to do an act by which a legal 
duty or obligation has been violated. Thus, a tres- 
passer who goes on the land of another without 
right cannot maintain an action if he runsagainst a 
barrier or falls into an excavation there situated. 
The owner of the Jand is not bound to protect or 
provide safeguards for wrong-doers. Soa licensee 
who enters on premises by permission only, without 
any enticement, allurement or inducement being 
held out to him by the owner or occupant, cannot 
recover damages for injuries caused by obstructions 
or pitfalls. 
joys the license subject to its concomitant perils. 
No duty is imposed by law on the owner or occu- 
pant to keep his premises ina suitable condition 


Ile goes there at his own risk and en- 


for those who go there solely for their own con- 
venience or pleasure, and who are not either ex- 
pressly invited to enter or induced to come upon the 
grounds for the purpose for which the premises are 
appropriated or occupied, by some preparation or 
adaptation of the place for use by customers or 
passengers which might naturally and reasonably 
lead them to suppose that they might properly and 
safely enter thereon. Sweeny v. Old Colony and 
Newport Railroad Co., 10 Allen, 368; Nicholson v. 
Erie Railway Co., 41 N. Y.525. * * * It is not 
sasy to state the limit of the privileges which were 
included in the implied invitation. So much as 
was intended by the defendant was to the public 
generally, aud not to any person or class of persons 
specially. Those who sought refuge in the defend- 
ant’s hotel on this occasion must be regarded as 
having accepted the invitation in the face of the 
obvious perils and dangers incident to such a sudden 
occupation of the grounds and house by a multitude 
of people, many of whom, from the want of room, 
were unable to admittance to the hotel. 
* * * Jt iscommon observation that such places 
are mostly used by guests of hotels for quiet and 
restful enjoyment. That it is very exceptional that 
any hotel is so quickly and completely overrun by 
a mass of visitors. There isa marked distinction 
between this case and the class of cases where the 
defendant has done an affirmative act by placing 
obstructions or digging pitfalls in the roads and 
places of resort to which the public have been by 
him invited.”” The court cited Southeote v. Stanley, 
1H. & N. 247, and distinguished Camp v. Wood, 
76 N. Y. 92; S.C., 32 Am. Rep. 282; Corby v. Hill, 
4C. B. (N. 8.) 556. 


gain 


In Matter of Smither, 30 Hun, 632, it was held 
that a bank check is not the subject of a valid gift 
causa mortis. The court said: ‘* The question seems 





to have been settled in the negative by repeated 
adjudications, Many of the cases are collated in 
the opinion of the Supreme Court of the United 
States, by Matthews, J., in the case of Basket v. 
Hassell (decided March 26, 1883, reported in 17 
Alb, L. J. 367). That case was not itself in point, 
for there the delivery was of the certificate of deposit 
itself, under the condition indorsed, that it should 
not be paid until after the death of the donor, But 
in the general consideration of the subject, the court 
cites with approval a number of cases which are 
directly in point; among them that of Harris v. 
Clark, 3 Comst. 93, in which it was held that a 
written order upon a third person, made by the 
donor, was not the subject of a valid gift, either 
inter vivos or mortis causa ; and Ifewitt v. Kaye (L. 
%., 6 Eq. 198), which was the case of a check ona 
bank, drawn by the donor, where the master of the 
rolls stated very clearly the distinction between the 
gift of a chose in action, viz., the evidence of 
indebtedness of a third person, and the gift of a 
promise to pay or order for payment of the donor 
himself, and the distinction is illustrated in numer- 
ous other cases cited. Among them Westerlo v. 
Dewitt, 836 N. Y. 340, where it was held that the 
delivery of a certificate of deposit would constitute 
a valid donatio mortis causa, the certificates of deposit 
being a subsisting chose in action and representing 
the fund it describes, so that the delivery of it con- 
stitutes an equitable assignment of the money for 
which it called. Whereas, in Second National Bank 
of Detroit v. Williams, 13 Mich. 291, it was held 
that a check upon a bank account is not of itself an 
equitable assignment of the fund; it isa mere order 
or request to pay, and until accepted by the drawer, 
constitutes no claim or cause of action against him, 
The authorities seem to be very explicit and quite 
numerous to the effect that the delivery of the check 
or order of the donor for the payment of money 
to the donee is not an executed gift, and unless the 
money is obtained before the death of the donor, is 
not a valid gift mortis causa. The same authorities 
it is seen dispose of the alternative finding of the 
surrogate, that the delivery of the check was an 
equitable assignment ofthe fund. They hold the 
contrary, no doubt, upon the same general principle 
as in the case of Tallman v. Hoey, New York Court 
of Appeals, where it was held that a valuable con- 
sideration is an essential and necessary element of 
an equitable assignment; and in Brill v. Tuttle, 81 
N. Y. 454; S. C., 37 Am. Rep. 515, where it was 
held that the doctrine of equitable assignment does 
not apply to uphold an unexecuted or imperfect 
gift.” 


In Chapin v. “Chapin, Massachusetts Supreme 
Court, September, 1883, 7 Mass. Law Rep. 13, the 
plaintiff, having obtained a divorce from the defend- 
ant, conveyed her land to him and gave a_ release 
of all her rights of dower and homestead, the 
defendant at the same time giving her $20,000, and 


anote which formed the cause of action. Holmes, 
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J., said: ‘* But thisexchange took place in pursu- 
ance of a scheme substantially set forth in a written 
agreement made before the divorce and conditioned 
upon the divorce being decreed, by which the above- 
mentioned money and note were to be accepted 
instead of alimony. And it is objected that this 
agreement shows a transaction contrary to the 
policy of the law, both as tending toward collusion 
in obtaining the divorce and as attempting to with- 
draw the question of alimony from the direction of 
the court. The agreement was void, of course, if 
for no other reason, because it was made between 
husband and wife. Its only importance is as 
supplying the terms of a new contract made after 
the divorce was granted, referring to it and adopt- 
ing most of its provisions. The latter contract 
could not tend to promote collusion, and we think 
that it was not infected with the supposed vice of 
the original understanding. The original agreement 
was called tothe attention of the court granting 
the divorce, and if that was not enough to purge 
the scheme of the objection we are considering, the 
new contract was made after further discussion, 
seemingly with legal advice, when the parties must 
have understood that they were free to do as they 
chose, and with sufficient modification of the former 
terms to show that it was afresh start. It is not 
necessary to go further to decide this part of the 
case. With regard to the other, the agreement does 
show, no doubt, that a part of the consideration 
for the note and money was the plaintiff’s accepting 
them instead of alimony.. It was only a part, how- 
ever, for another very substantial portion was her 
conveyance and release. But the note would be 
supported by the conveyance and release, notwith- 
standing the parties had affected to add as part of 
the consideration an agreement, which if void, they 
are both presumed to have known to be so,” 


In Nie v. Caldwell, Kentucky Court of Appeals, 
October 2, 1883, 5 Ky. L. J. & Rep. 275, the 
appellant having testified against one Redman, on 
a trial before a Masonic lodge, the appellee made an 
affidavit in the same investigation, that he could 
not be believed on oath. The appellant and appellee 
were not Masons. In anaction for libel, Aeld nota 
privileged communication. The court said: ** The 
rule laid down in Townsend on Slander and Libel 
to the effect that ‘every one who believes himself 
possessed of knowledge, which if true, does or may 
affect the rights and interest of another, has the 
right in good faith to communicate such his belief 
to that other, and whether or not he has personally 
any interest in the subject-matter of the communi- 
cation,’ is certainly very broad and comprehensive 
in its meaning, but certainly cannot apply to the 
character of case being considered. It is also said 
by Starkie that ‘communications made in confi- 
dence to persons interested or by those interested, 
supposing them to be true, will relieve the party 
making them from responsibility, in the absence of 
express malice,’ 1 Starkie on Slander, 821. This 





doctrine applies to cases where the parties, by 
reason of their relation to each other, are interested 
in the subject-matter of inquiry, such as communica- 
tions made by the agent to the principal — the 
father to the son, or communications made by one 
stranger to another upon inquiry as to the standing 
of those who are seeking places of trust or confi- 
dence — such are regarded when made in good faith 
as privileged, and so in cases where the well being 
of society requires that a party in possession of 
what he supposes to be facts should disclose them. 
The authorities however are conflicting as to the 
responsibility of a stranger making a communication 
to another when there is no common interest in the 
subject-matter, and the interest is confined solely 
to the party receiving the communication. In the 
cases of Coxhead v. Richards, 2 Mann. G. & 8. 628, 
and Bennet v. Deacon, id. 569, the court was equally 
divided on the question as to whether a stranger 
could volunteer to give the information. See also 
Lewis v. Chapman, 16 N. Y. 369. It is well settled, 
where the common protection and welfare of society 
requires that the communication should be made, 
that when made, if in the absence of actual malice, 
it must be regarded as privileged, but we find no 
case going tothe extent of adjudging that the 
belief of one as to the standing of another for truth 
and veracity with his neighbors, however honest 
the conviction, will justify a publication to the 
world that the man’s reputation is of such a char- 
acter as that he ought not to be believed on oath, 
and although untrue is excusable in law if the 
publication was in good faith. In the administra- 
tion of justice where the witness is compelled to 
testify and is not responsible, even if his statements 
are untrue, unless guilty of perjury, he is not 
allowed, in bad faith and with a knowledge that his 
answer is not relevant to the question at issue, to 
defame or malign a party to the litigation, and 
when he does so the law ceases to protect him.” 


a 


POMEROYS EQUITY JURISPRUDENCE* 


M\HE third and last volume of this important work 
has lately appeared. This entire publication 
justly deserves a more extended and critical review 
than we are now able to give it. It is unquestion- 
ably a work of prodigious labor, and not a mere 
compilation of existing material. The title ex- 
presses the task which the author undertook at 
the outset, a survey of the modern phase of equity. 
We do not quarrel with the author’s choice of 
a title, although it is obnoxious to the criticism of 
the modern Analytical Jurists (for whom by the way 
in other respects the author evinces great deference) 
that equity is only a moiety of jurisprudence, and 
not a jurisprudence in itself. But this distinction 


*A Treatise on Equity Jurisprudence, as administered in 
the United States of America; adapted for all the States, and 
to the union of legal and equitable remedies under the re- 
formed procedure, by John Norton Pomeroy, LL. D. San 
Francisco (A. 8. Bancroft & Co). 
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is after all verbal rather that essential; it isto some 
extent a matter of fancy whether a work of this 
character shall be styled a ‘Treatise on Equity 
Jurisprudence’ or a ‘ Treatise on Equity;’ custom, 
perhaps, dictates the former, but technical accuracy, 
the latter. 

In so far as the designation of a work indicates 
its ground plan, such designation ceases to be a 
mere label, and becomes part of the work itself. 
Any modern work on equity is now tolerably sure 
to challenge the hostility of those reformers who 
are opposed to the antinomy of our former dual 
system. They see in it a persistent attempt to 
perpetuate what is to them a meaningless tradition 
—the distinction between the separate jurisdictions 
of law and equity. At the same time such a work 
is flattering to those who on the other hand maintain 
that the distinction between law and equity is so 
philosophical, that it necessitates the permanent 
existence of separate judicatures. It is this latter 
class who will recognize in a work on equity a tacit 
admission of their own favorite tenet. But this is the 
personal bias of the situation. Yet bias or not, it is 
from these several points of view that almost every 
lawyer will be apt to regard Professor Promeroy’s new 
treatise. We donot mean to be understood as intimat- 
ing that these several divergent views embrace the 
situation for they do not. There is still another aspect 
of thismatter. Equity may be regarded as the spirit 


of law and its collection of rules as rules concerned 
with particular situations; it thus becomesa mere 


code of rules which we may term rules for the 
notable exceptions to the inflexible and rigorous 
letter of the law. And more than this, as it has 
been an impossibility for any legislative body to 
propound rules which shall govern the myriad- 
complications of society, certain great judicial 
officers with quasi-legislative functions have from 
time to time legislated, as it were, ex post facto, and 
their edicts now constitute a component part of 
equity. Asthus constituted the canons of equity 
must always exercise a profound influence on juris- 
prudence and may be even, though we think not, 
entitled to separate recognition as something apart 
from law. In this aspect there may be still room 
for amodern work on the peculiar rules commonly 
called by the nomen collectivum equity. Set us see 
how Professor Pomeroy has grasped the modern 
situation. 

This work does not profess to deal with the 
problems solved by Mr. Spence. It does not trace 
each equitable doctrine to its primary source, and 
indeed this would have been superfluous. The 
historical jurists have fully covered this ground, if 
not in detail, sufficiently for an elementary or insti- 
tutional treatise. Professor Pomeroy, however, does 
justice to the several leading theories regarding the 
rise and progress of equitable jurisdictions. 

It is very obvious that any modern writer must 
feel some embarrassment in placing a work on equity 
on the proper foundation. The traditional or 
historical method of equity treatises is now unques- 
‘ionably opposed to present scientific theories. The 





mere description of facts no longer accounts for the 
rightful possession of an equitable jurisdiction. The 
priesthood of equity judges has ceased, their succes- 
sion has been broken, and in many cases their 
powers have been transferred to the opposite side of 
the schism. It is no longer enough, therefore, to 
refer a treatise on equity to the principles flourishing 
in courts of equity. Its roots, if sound, must lie far 
deeper. That Professor Promeroy feels this is most 
evident. 

In section four of the introductory chapter, we 
trace the influence of the great Mr. Austin. We 
refer to the construction of a treatiseon equity, 
based on the division of rights. The author divides 
those rights with which he is concerned into equi- 
table primary rights, and equitable remedial rights, 
Perhaps it is that Professor Pomeroy thinks this 
plan may save the former distinction between law 
and equity for all the ages yet tocome. Let us see! 
Such a principle of division would necessitate legal 
primary rights and legal remedial rights. We at 
once feel that this is a petitio principii, and that the 
fundamental distinction between law and equity is 
not yet reached, and after reading the entire section 
our opinion, we must confess, does not change. In 
fact we do not regard this section as at all impor- 
tant to the merits of this treatise; although the au- 
thor constantly refers to his classification and always 
with evident satisfaction. The construction of a 
practical treatise on so obscure a foundation as 
primary rights makes us think with Mr. Pollock, 
that this sort of thing is all very well for an intro- 
duction to particular jurisprudence, but is quite too 
abstract for the purposes of technical law. But we 
repeat again this does not in this case mar the 
excellent features of the new work. Mr. Digby, in 
his beautiful Treatise on Real Property, had before 
Professor Promeroy, although hardly to so marked 
an extent, paid like deference to the teachings of 
the analytical jurists. 

In part first, we have the familiar divisions which 
hinge on the jurisdiction of the former courts of 
equity, and which are styled the exclusive, the con- 
current and the auxiliary jurisdictions. These 
divisions are of course purely traditional and they 
apply with greater force to those States where the 
reformed procedure has not yet united the courts of 
equity and law. This last fact induces the author 
to go elaborately into the effect which the codes and 
other statutory reforms have had on the former 
equity jurisdictions of the various States. In this 
summary, Pennsylvania, which never had tribunals 
of pure equity jurisdiction, is treated as an anomaly. 
We can only say that here the practitioner will find 
many observations which are of value. 

Part second relates to the maxims and principles 
which obtain in courts of equity. This seems to be 
a veritable mine for the attorney in search of a 
precedent. Many of the great maxims of equity are 
simply highly crystallized forms of ethical philoso- 
phy. Professor Pomeroy in discussing the maxims 
seems to unite the abstract and the concrete in 
proper proportions, He gives us the necessary dis- 
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sertation upon the broad principle which he calls 
the rationale and accompanies it with a fine array of 
authority indicating wide research, ancient and 
modern, The same remarks will apply to the treat- 
ment of the chapters relating to certain distinctive 
doctrines of equity jurisprudence. 

Whatever topics we may turn to throughout these 
volumes we find them thorvughly discussed in a 
philosophic spirit, and what is of most importance 
to the attorney, each principle is supported by 
an abundant array of authority betokening very 
great painstaking in this department of the work. 
That there may be occasional errors in the state- 
ment of local rules, it would be superfluous to 
deny. The marvel is that there are so few 
errors in so comprehensive a treatise. In no 
single work have we seen so much useful learn- 
ing as in the various sections of this book re- 
lating to ‘‘ notice,” ‘‘ priorities,” ‘‘dona jide pur- 
chases without notice, 
trusts, etc. It is because 
practical a nature and so really excellent that we 
have noticed its peculiar aberrations in regard to 
primary rights. These do not mar the practical 
features of this excellent treatise. 

In regard to the author’s solution of the 
difficulty of maintaining a jurisdic- 
tion in equity for those States where the equity 
tribunals are merged with the courts of law, 
we can only say that by a skillful reference to the 
classes of remedies, and to the various departments 
of substantive law, he has avoided all embarassment. 
When the fusion of the courts of justice ceases to 
be something more than a name the time will have 
come for an entire reconstruction of the terminology 
of equity. There will then be no equity as contra- 


is 
” “estoppel,” ‘ mistake,” 
we deem this work of so 


separate 


distinguished from latv. Meanwhile Professor 
Pomeroy’s work excellently well indicates the 


transitional condition of our jurisprudence, at least 
in so far as that one hemisphere is concerned, which 
is still known as ‘‘ equity.” These volumes well 
deserve to.stand on the shelf of the practioner side 
by side with Spence ead Story, for each will serve 
to complement the others. 
—$_—_@—___— 

MORTGAGOR CANNOT FORECLOSE AS TO 
LAND ACQUIRED FOR HIGHWAY. 


VERMONT SUPREME COURT, AUGUST TERM, 


Siicer Vv. TowN oF HypDeE PARK. 

1. A mortgagee of a farm is not entitled to a decree of fore- 
closure against a town of its interest in a highway, 
although it was laid through the mortgaged premises after 
the execution of the mortgage, the damages paid to the 
mortgagor, no notice given to the mortgagee, and the 
property worth less than the debt. 

2. R. L., § 2932, laying out highway, damages—construed. 

gy eren ye to foreclose a mortgage. Demurrer sus- 

tained, and petition dismissed. 


P. K. Gleed, for orator. 
Brigham and Waterman, for defendant. 


1882.* 





*To appear in 55 Vermont Reports. 











Ross, J. This isa petition to foreclose a mortgage. 
The defendant demurs thereto. The substantial facts 
admitted by the demurrer are, that in 1871 the orator 
became the mortgagee of a certain farm in the de- 
fendant town by a mortgage from Levi F. Ricker; 
that while Ricker was in possession of the farm the 
selectmen of the defendant town, by agreement with 
Ricker, and without notice to the orator, laid out a 
highway across the farm; that Ricker afterward sold 
to McAllister; that the orator foreclosed against Mce- 
Allister and subsequent mortgagees, who did not re- 
deem; and that the farm is worth less than the amount 
of the orator’s mortgage debt. He prays fora bill of 
foreclosure of his mortgage against the town. The 
suit has at least the merit of novelty. The orator does 
not claim that the laying out of the highway was 
illegal and void; butadmits by implication that a legal 
highway has been established across the farm, and 
asks to have the town redeem his mortgage or be 
foreclosed. Foreclosed of what? The town does not 
own the highway. A highway isan easement in the 
public, the right in the public to use the soil, the fee 
of which remains undisturbed in the owner, for pass- 
ing and re-passing thereon, and for such other pur- 
puses as highways are used. This right in the public 
is acquired by the exercise by the State of the right of 
eminent domain. The State exercises this right 
through the officers of the town as to highways wholly 
located within the town, and casts the burden of its 
exercise upon the town. The town, as such, acquires 
no easement or right in premises over which its officers 
agreeably to statute law lay out a highway. The town 
through its officers is but the hand of State in the 
establishment and maintenance of highways for the 
use of the public. The town owns nothing in the high- 
ways established by it. It is charged by the State 
with the duty of makingand maintaining them. All 
that the town takes is this burden but no exclusive 
right, no right peculiar to its inhabitants over those of 
any other town or State, and forits inhabitants only 
the same right which the rest of the travelling public 
has. Although a highway is an incumbrance, the 
town in which it is located, though charged with the 
duiy of maintaining it, does not own it, aud has noth- 
ing in it of which it can be foreclosed. These are ele- 
mentary principles. Angell on Highways, § 301 ef seq. 

It isalso elementary that a bill in chancery cannot 
be maintained when a party has full and ample remedy 
at law. Section 2932, R. L., provides the orator full 
and ample remedy for the injury complained of, if it 
was an injury to him, and if his interest in the farm 
at the time the highway was laid out was such that he 
was entitled to notice and compensation. 

In any view of the case the decree of the Court of 
Chancery sustaining the demurrer aud dismissing the 
bill was correct, and that decree is affirmed, and the 
cause remanded. 
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SUICIDE BY INSANE PERSON NOT AVOID- 
ING LIFE INSURANCE POLICY—NON- 
SUIT DOES NOT BAR ACTION. 
SUPREME COURT OF THE UNITED STATES, 
NOVEMBER 65, 1883. 
















MANHATTAN Lire INSURANCE COMPANY VY. 
BROUGHTON. 





A self-killing by an insane person, understanding the physical 
nature and consequences of his act, but not its moral as- 
pect, is not a death by suicide, within the meaning of a 

condition in a policy of insurance upon his life, that the 

policy shall be void in case he shall die by suicide, or by 
the hands of justice, or in consequence of a duel, or of the 
violation of any law. 
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A judgment of nonsuit is no bar toa new action, and of no 
weight as evidence at the trial of that action, 

Pending an action in a court of the State of New York against 
a corporation established in that State, by a widow, a 
citizen of New Jersey, upon a policy of insurance on the 
life of her husband, the plaintiff assigned the policy to a 
citizen of New York in trust for her benefit, and was after- 
ward nonsuited by order of the court. Upon asubsequent 
petition by the trustee to another court of the State to be 
relieved of his trust, a citizen of New Jersey was at her 
request appointed trustee in his stead, One object of this 
appointment was to enable a suit on the policy to be 
brought in the Circuit Court of the United States, which 
was afterward brought accordingly. Held, that the suit 
should not be dismissed under the act of March 38, 1875, 
ch, 137, §3 1, 5. 

N error to the Circuit Court of the United States for 

the Southern District of New York. 

Gray, J. Thisisan action brought on the! 9th "of 
June, 1879, in the Circuit Court of the United States 
for the Southern District of New York by John G. 
Broughton, a citizen of Bloomfield in the State of New 
Jersey, against a corporation established in the city 
and State of New York, upon a policy of insurance in 
the sum of $10,000 on the life of Israel Ferguson, of 
New York, dated the 15th of June, 1864, made and 
payable to his wife, and containing a condition that it 
should be null and void “Sin case he shall die by sui- 
cide, or by the hands of justice, or in consequence of a 
duel, or of the violation of any law of these States, or 
of the United States,’ or of any other country which 
he might be permitted by this policy to visit or re- 
side in. 

At the trial, the plaintiff offered evidence that Fergu- 
son died in the City of New York on the Ith of 
August, 1876. and that presently afterward his widow 
and family removed to Redbank in the State of New 
Jersey; and had since had their home there. He also 
introduced a deed, dated the 10th of February, 1877, 
by which Mrs. Ferguson assigned the policy to John 
G. Nestell, of New York, in trust to pay a claim for 
$2,000 and the necessary expenses of collecting the 
amount of the policy, and toinvest the surplus for her 
benefit; and a record of the Supreme Court of New 
York, showing that in May, 1879, in a suit brought by 
Nestell against Mrs. Ferguson to be relieved of his 
trust, Broughton, the plaintiff was, upon her request, 
substituted as trustee in Nestell’s stead. There was 
evidence tending to show that one object in having 
Broughton appointed was that a suit could be brought 
in his name in the United States court. 

The defendant having pleaded in bar a former judg- 
ment in an action brought against it upon the policy 
by Mrs. Ferguson, in October, 1876, in the Court of 
Common Pleas for the city and county of New York, 
offered evidence by which it appeared that in such an 
action the death of Ferguson by hanging himself was 
proved, and the only question in controversy was 
whether, and how far, he was insave at the time of his 
death; and that upon the defendant’s motion the 
court, in December, 1878, granted a nonsuit, because 
he was not shown to bave been so insane as not to 
know the physical consequences of his act, and the 
decision was entered of record in this form: *f Motion 
for nonsuit granted and complaint dismissed; allow- 
ance one hundred and fifty dollars to defendant, if 
further litigation be carried on by plaintiff.” 

The defendant requested the Circuit Court to direct 
a verdict for the defendant, because the former judg- 
ment was a bar; and afterward objected to the intro- 
duction by the plaintiff of evidence of the condition of 
Ferguson’s mind at the time of his death, because that 
question had been tried and determined in the former 
action. The court rightly denied the request, and 
overruled the objection. A judgment of nonsuit does 
not determine the rights of the parties, and is no bar 








to anew action. Homer v. Brown, 16 How. 354. A 
trial upon which nothing was determined cannot sup- 
port a plea of res udjudicata, or have any weight as 
evidence at another trial. 

The defendant, at the close of the plaintiff's evidence 
in chief, and again at the close of all the evidence in 
the case, moved to dismiss the action for want of 
jurisdiction, because Broughton had only a nominal 
interest, and the real controversy was between citizens 
of New York; and at the argument in this court con- 
tended that the action should be dismissed because 
the evidence showed that the plaintiff was made 
trustee forthe purpose of bringing an action in the 
United States court, after Mrs. Ferguson had failed to 
recover in the State court, under the rule established 
by the recent decisions of the Court of Appeals in 
Van Zandt vy. Mutual Benefit Ins. Co., 55 N. Y. 169, 
aud Weed v. Same, 70 id. 561. 

But the case does not fall within the prohibition of 
the first section of the act of March 3, 1875, ch. 187, 
that no Circuit Court shall have cognizance of any 
suit founded on contract, in favor of au assignee, un- 
less a suit might have been prosecuted in such court to 
recover thereon if no assignment had been made; nor 
within the provision of the fifth section of the same 
act, authorizing the Circuit Court to dismiss a suit, 
upon being satisfied that it does not really and sub- 
stantially involve a dispute or controversy properly 
within its jurisdiction, or that parties have been im- 
properly or collusively made or joined for the purpose 
of creating a case coguizable by that court. 18 Stat. 470, 
472; Williams v. Nottawa, 104 U 5S. 209. Mrs. Fergu- 
son, the assured and payee named in the policy, was 
herself a citizen of New Jersey, and as such, if no 
assignment had been made, might have sued the com- 
pany in the Circuit Court of the United States; and 
Broomfield, a citizen of the same State, was 
appointed in the stead of the former trustee, a 
citizen of New York, not by Mrs. Ferguson’s deed 
in pais, but by a court of competent jurisdiction. 
Under these circumstances, the mere fact that one ob- 
ject in having him appointed was to enable a suit to 
be brought in the Circuit Court is not sufficient to re- 
quire or justify the construction that he was improp- 
erly, and it cannot be pretended that he was collusively, 
made a plaintiff for the purpose of creating a case 
cognizable by that court. The question involved was 
not a question of local law, but of general jurispru- 
dence, upon which Mrs. Ferguson, and Broughton as 
her trustee, had a right to seek the independent judg- 
ment of a Federal court. Railroad Co. v. Lockwood, 
17 Wall. 357, 368; Myrick v. Michigan Central Railroad, 
107 U. 8. 102; Burgess v. Seligman, id. 20. 

Several minor points suggested at the argument 
hardly present any question of law. 

The interrogatories put by the counsel for the plaint- 
iff to the expert called by the defendants were clearly 
admissible on cross-examination, for the purpose of 
testing the knowledge and accuracy of the witness, 
and require no special consideration. 

The instruction requested, that ‘‘the only legal test 
of insanity is delusion,’ was in direct contradiction of 
the testimony of the experts called on each side, and 
could not properly be given asa rule of law. The court 
rightly refused to direct a verdict for the defendant 
ou the ground that there was uo sufficient evidence to 
show that Ferguson was insane, or to render the de- 
fendant liable upon its contract. Without undertak- 
ing to recapitualate the evidence, it is sufficient to say 
that members of his family, and persons well ac- 
quainted with him in his business, testified that he 
was naturally of a lively, cheerful, sanguine disposi- 
tion; that in 1874 he met with heavy losses in business, 
and his son died suddenly by falling from a window; 
that from that time forward there was a marked 
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change in his demeanor; “he was always walking 
with his head bowed down, anda gloomy expression, 
and the entire vitality and cheerfulness which the man 
had before was gone;”’ “‘he was gloomy, dull, mop- 
ish;’’ *“*he sat down in the office and moaned and 
would be gloomy there;”’ “‘he always complained of 
his head; he would say: ‘the trouble is here; it is all 
in my head, my head;’”’ that shortly before his death 
he had ‘‘a vacant expression in his face;’’ “he had a 
queer expression about his eyes; it was a sort of wild, 
unnatural expression;’’ ‘“‘that kind of expression 
which the human face takes on when one is frightened ; 
a far off, glassy look, as though the mind was dwelling 
on nothing: ”’ that *‘ he was very much changed, and 
was very excitable; he looked different and had a 
wild expression; he staid a great deal by himself when 
he came home from business; he would go to his room 
and lie on his bed with his hat and overcoat on, and 
not come out to his meals.’’ The experts called for the 
plaintiff testified that Ferguson was suffering from 
that kind of unsoundness of mind which they termed 
melancholia. There was clearly some evidence of in- 
sanity for the jury, and the question of its weight was 
forthem, and not for the court. Jnswrance Co. v. 
Rodel, 95 U. S. 232. 

The remaining and the most important question in 
the case is whether a self-killing by an insane person, 
having sufficient mental capacity to understand the 
deadly nature aud consequences of his act, but not its 
moral aspect and character, is a death by suicide, 
within the meaning of the policy. This is the very 
question that was presented to this court in 1872in the 
case of Life Jns. Co. v. Terry, 15 Wall. 580. At thattime 
there was a remarkable conflict of opinion in the courts 
of England, in the courts of the several States, and in 
the Circuit Courts of the United States, as to the true 
interpretation of such a condition. All the authorities 
agreed that the words ‘“‘die by suicide” or “die by 
his own hand” did not cover every possible case in 
which a man took his own life, and could not be held 
to include the case of self destvuction in a blind frenzy 
or under an overwhelming insane impulse. Some 
ecurts and judges held that they included every case 
in which a man, sane or insane, voluntarily took his 
own life. Others were of the opinion that any insane 
self-destruction was not within the condition.* 

In Jerry's case (the trial of which in the Circuit 
Court before Mr. Justice Millerand Judge Dillon is 
reported in 1 Dillon, 403), it was admitted that the per- 
son whose life was insured died by poison, self-ad- 
ministered; and the insurance company requested the 
court to instruct the jury, first, that if he destroyed 
his own life, and at the time of self-destruction had 
sufficient capacity to understand the nature of the act 
which he was about to commit, and the consequences 
which would result from it, the plaintiff could not re- 
cover on the policy; and secondly, that if the self- 
destruction was intended by him, he having sufficient 
capacity at the time to understand the nature of the 
act which he was about to commit, and the conse- 
quences which would result from it, it was wholly im- 
material that he was impelled thereto by insanity, 
which impaired his sense of moral responsibility, and 


* Borradaile v. Hunter, 5 Man. & Gr. 639; 8S. C., 5 Scott N. 
Rt. 418; Dormay v. Borradaile, 10 Beay. 335; Schwabe v. Clift, 
2Car. & K. 134, and 3 C. B. 487; Stormont v. Waterloo Ins. 
Co., 1F. & F. 22; Dufaurv. Professional Ins Co., % Beay. 
599, 602; Solicitors’ Assurance Society v. Lamt, 1 Hem. & 
Mil. 716, and 2D. J. & S. 251; Breasted v Farmers’ Loan & 
Trust Co., 4 Hill, 73,and8N. Y. 299; Dean v. American Ins. 
Co., 4 Allen, 96; Cooper v. Massachusetts Ins. Cco., 102 Mass. 
227; Eastabrook v. Union Ins. Co., 54 Me. 224; Gove v. 
Farmers’ Ins. Co., 48 N. H. 41; St. Louis Ins. Co. v. Graves, 
6 Bush, 268; Nimick v. Mutual Benefit Ins. Co., 10 Amer. 
Law Reg. (N. 8S.) 101; Gay v. Union Ins. Co., 9 Blatchi, C. C, 
142; Terry v. Life Ins. Co., 1 Dill. 403. 











rendered him to a certain extent irresponsible for hig 
action. 15 Wall. 581, The Circuit Court declined to 
give either of the instructions requested, and instructed 
the jury in substantial accordance with the first of 
them only, saying: ‘*‘It devolves on the plaintiff to 
prove such insanity on the part of the decedent, ex. 
isting at the time he took the poison, as will relieve 
the act of taking his own life from the effect which, by 
the general terms used in the policy, self-destruction 
was to have, namely, to avoid the policy. It is not 
every kind or degree of insanity which will so far ex. 
cuse the party taking his own life as to make the 
company insuring liable. Todo this the act of self. 
destruction must have been the consequence of the in- 
sanity, and the mind of the decedent must have been 
so far deranged as to have made him incapable of 
using a rational judgment in regard to the act which 
he was committing. If he was impelled to the act by 
an insane impulse, which the reason that was left him 
did not enable him to resist, or if his reasoning powers 
were so far overthrown by his mental condition that 
he could not exercise his reasoning faculties on the act 
he was about to do, the company is liable. On the 
other hand, there is no presumption of law, prima 
facie or otherwise, that self-destruction arises from 
insanity, and if you believe from the evidence that the 
decedent, although excited or angry, or distressed in 
mind, formed the determination to take his own life, 
because in the exercise of his usual reasoning faculties 
he preferred death to life, then the company is not 
liable, because he died by his own hand within the 
meaning of the policy.”” 15 Wall. 582. 

The necessary effect of giving these instructions, 
after refusing to give the second instruction requested, 
was to rule that if the deceased intentionally took his 
own life, having sufficient mental capacity to under- 
stand the physical nature and consequences of his act, 
yet if he was impelled to the act by insanity, which 
impaired his sense of moral responsibility, the com- 
pany was liable. That the ruling was so understood 
by this court is apparent by the opening sentences of 
its opinion, on page 583, as well as by its conclusion, 
which, after a review of the conflicting authorities on 
the subject, was announced in these words: ** We hold 
the rule on the question before us to be this: If the 
assured, being in the possession of his ordinary reason- 
ing faculties, from anger, pride, jealousy, or a desire 
to escape from the ills of life, intentionally takes his 
own life, the proviso attaches, and there can be no re- 
covery. If the death is caused by the voluntary act 
of the assured, he knowing and intending that his 
death shall be the result of his act, but when his 
reasoning faculties are so far impaired that he is not 
able to understand the moral character, the general 
nature, consequences and effect of the act he is about 
to commit, or when he is impelled thereto by an in- 
sane impulse, which he has not the power to resist, 
such death is not within the contemplation of the 
parties to the contract, and the insurer is liable.” 
Pp. 590, 591. 

In Insurance Company v. Rodel, 95 U. S. 232, the 
same rule was expressly re-affirmed. In that case the 
Circuit Court declined to instruct the jury that the 
plaintiff could not recover if the assured knew that 
the act which he committed would result in death, 
and deliberately did it for that purpose; and instead 
thereof, repeated to the jury the instructions of the 
Circuit Court in Zerry’s case, and the conclusion of 
the opinion of this court in that case, as above quoted. 
This court in affirming the judgment, said: ‘ This 
charge is in the very words of the charge sanctioned 
and approved by this court in the case of Life Insur- 
ance Company v. Terry, 15 Wall. 580, including an ex- 
planatory clause of the opinion of the court in that 
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case. We see no reason to modify the views expressed 
by us on that occasion.” 95 U. 8. 241. 

The policies in the cases of Zerry and of Rodel used 
the words ‘‘die by his own hand,” instead of which 
the policy before us has the words “‘die by suicide.” 
But for the purposes of this contract, as was observed 
in Terry’s case, 15 Wall. 591, the two expressions are 
equivalent. 

In the present case, the defendant requested the 
court to instruct the jury “that if Israel Ferguson 
died by suicide the plaintiff cannot recover, unless he 
has proved to your satisfaction that such act of self- 
destruction was not Ferguson’s voluntary and willful 
act; that he had not at the time sufficient power of 
mind and reason to understand the physical nature 
and consequences of such act, and did not have, at the 
time, a purpose and iutention to cause his own death 
by the act;”’ “that unless the evidence established 
that Israel Ferguson did not commit suicide con- 
sciously and voluntarily, the plaintiff cannot recover ;” 
and ‘*‘ that if he thus committed it, it is immaterial 
whether he was capable of understanding its moral 
aspects, or of distinguishing between right and 
wrong.” 

The court declined to give these instructions, and 
read to the jury the second instruction refused in 
Terry’s case, and the instructions given therein, as 
above quoted, and stated that the refusal of the former 
and the giving of the latter had been approved by this 
court, and that its decision contained a full exposition 
of the law, so far as it was ne-essary to be understood 
for the purposes of this case, and laid down the rule 
which would determine them in the application of the 
evidence which had been introduced; and further in- 
structed them as follows: ‘‘ Upon the part of the de- 
fendant, an argument based upon the peculiar circum- 
stances surrounding the suicide has been addressed to 
you, which is deserving of consideration; the various 
circumstances showing premeditation, plan, thought, 
which it is very fairly urged afford quite strong evidence 
that at the time of his death he was in the full posses- 
sion of his mental faculties. A serious question, gentle- 
men, which you will ask yourselves in this case, it 
seems to me is this: Had hein view of his misfortunes, 
and of the probable future that awaited him, deliber- 
ately come to the conclusion that it was better to die 
than to live, and did he in that view commit suicide; 
or was he so far mentally unsound that he could not 
exercise a rational judgment upon the question of life 
and death? Did he become oblivious to the duties 
which he owed to his family, to his friends, and to 
himself? Was he impelled by a morbid impulse 
which he had not sufficient strength of will to resist, 
and acting under the influence of this insane impulse, 
did he determine to take his own life? Because if his 
reasoning faculties were so far impaired that he could 
not fairly estimate the moral consequences, the moral 
complexion of the act, even though he could reason 
sufficiently well to prepare with great deliberation, 
and to execute his design with success, nevertheless, 
within the authority which I have read, he was so far 
insane that the plaintiff is entitled tou recover on this 
policy.” ‘ 

These instructions are in exact accordance with the 
adjudications in the cases of Jerry and Rodel; and 
upon consideration we are unanimously of opinion 
that the rule so established is sounder in principle, as 
well as simpler in application, than that which makes 
the effect of the act of self-destruction, upon the in- 
terests of those for whose benefit the policy was made, 
to depend upon the very subtle and difficult question 
how far any exercise of the will can be attributed to a 
man who is so unsound of mind that while he foresees 
the physical consequences which will directly result 
from his act, he cannot understand its moral nature 





and character, or in any just sense be said to know 
what it is that he is doing. 

If a man’s reason is so clouded or disturbed by in- 
sanity as to prevent his understanding the real nature 
of his act, as regards either its physical consequences 
or its moral aspect, the case appears to us to come 
within the forcible words uttered by the late Mr. 
Justice Nelson, when chief justice of New York, in 
the earliest American case upon the subject: **Speak- 
ing legally also (and the policy should be subjected to 
this test), self-destruction by a fellow being bereft of 
reason can with no more propriety be ascribed to his 
own hand than to the deadly instrument that may 
have been used for the purpose;’’ and whether it was 
by drowning, or poisoning, or hanging, or in any other 
manner, “ was no more his act, in the sense of the law, 
than if he had been impelled by irresistible physical 
power.” Breasted v. Furmers’ Loan & Trust Co., 4 
Hill, 73, 75. 

Judgment affirmed. 


—_———_—____—_—. 


LIABLE IN TORT FOR ACTS OF 
AGENT. 

MAINE SUPREME JUDICIAL COURT 

FEBRUARY 16, 1883. 


Ruopa v. ANNIS.* 

A principalis liable in an action of tort for the fraudulent 
misrepresentation of his agent made within the scope of 
his authority. 

In an action on the case for fraudulent misrepresentations in 
the sale ofa farm, which were alleged in the writ to be 
among others, “ that said farm for several years then last 
past had produced and cut eighteen tons of hay each 
year,”’ that a certain portion of the farm ‘‘ was almost en- 
tirely free from rocks and stones and of smooth surface,”’ 
and “that inthe season preceding, to wit, of A. D. 1878, 
forty sheep, two horses, three cows and six young cattle 
were pastured through the whole pasturing season upon 
said farm,” it was held that the representations were state- 
ments of material facts, andsufficiently definite to be 
actionable. 

| IN for deceit in sale of farm. The opinion 

states the case. 

DANFORTH, J. This is an action to recover damages 
for deceit in the sale of a farm. The representations 
complained of were made by the defendant’s son act- 
ing in her behalf. The jury- were instructed that the 
“defendant was responsible for all the acts and re- 
presentations of heragent in making the sale.” This 
instruction does not make her responsible for the acts 
or representations of any person who was not her 
agent, or for such as were not made in furtherance of 
the sale, or to accomplish that end. These things 
were first to be found by the jury under proper in- 
structions as to the law. We must then assume that 
the son had authority as agent for his mother to make 
a sale of the farm, that the representations so far as 
they were submitted to the jury were made by him as 
a part of the negotiation for the purpose of bringing 
about the sale, that by means of them it was brought 
about, the conveyance was made, and that the defend- 
ant received the proceeds of the sale. In fact all these 
things are conceded. The verdict affirms the fraudu- 
lent character of the representations, and that in 
making them the agent acted within the scope of his 
authority. This would seem to bring the case within 
the well-established law, that the principal is respon- 
sible for such acts of his agent as are done within the 
scope of his authority, whether authorized or not, 
except by the general authority, to do the principal 
act. 


PRINCIPAL 








*To appear in 75 Maine Reports. 
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In fact this principle of law is conceded in this case, 
but it is denied that the defendant is liable in this 
form of action. It is said that being personally innocent 
of the fraud, she cannot be convicted of that which has 
been committed by another with no authority from her, 
except that which results from his agency. This may 
be true in a criminal prosecution, but notin a civil 
action. If she is liable that liability must be ascertained 
in the proper formof action. Here is no contract of 
any kind, express or implied, between the parties 
which can afford any remedy for the injury of which 
the plaintiff complains. He claims that a wrong, for 
which the defendant is responsible, has been done 
him. For that wrong he seeks a remedy. What 
remedy can he have except an action of tort? The 
counsel says two. He may rescind the contract, and 
recover back the consideration paid, or in an action 
for money had and received, recover the profits ac- 
cruing from the fraud. But neither of these may be 
adequate to his injury. If he rescinds the contract he 
may perhaps lose all the consideration paid, and it 
would be difficult if not impossible to ascertain the 
amount received on account of the fraud, if that 
should be held to differ from the amount of damages 
recoverable in this form of action. But how does this 
change of form relieve the defendant’s feelings or 
reputation? In either case the action is founded upon 
afraud, and one which must be proved. In either 
case it is not her own fraud but that of another for 
whose doings she is legally, though perhaps not mor- 
ally responsible. 

The counsel relies largely, if not entirely, upon the 
English cases to support his views and some of them 
do so. Butan examination of them will show that 
they are conflicting, many of them decidedly sus- 
taining the instruction given to the jury in this case. 
It will however be noticed that in the most, if not all 
of them, the form of the action is not considered ma- 
terial. The object is to limit the extent of the ljabil- 
ity to the advantages received from the fraud, apply- 
ing a somewhat different test to the amount of dam- 
ages to be recovered. It is unnecessary to refer to 
these cases in detail. They will be found collected 
and commented upon in Benjamin on Sales, $§ 462-467 ; 
Bigelow’s Leading Cases on Torts, 25-33. 

The American cases are more uniform, and sustain 
the instruction complained of, both as to the form of 
action and extent of liability. Bigelow on page 23,says: 
“Tn America it has generally been held that an action 
of deceit may be maintained against the principal; but 
the cases are at variance as to the ground of liability.” 
As are the cases, so we find the text books uniform in 
sustaining the liability of the principal in actions of 
tort for the wrongful acts of the agent done within the 
scope of his authority, even though the principal 
himself is innocent. Ina note on page 443 in Benja- 
min on Sales, it is said: ‘**‘Where an agent makesa 
false representation, or in any other manner commits 
afraud in a purchase or sale, with or without the 
privity, or knowledge, or assent of his principal, and 
the principal adopts the bargain and attempts to reap 
an advantage from it, he will be held bound by the 
fraud of the agent, and relief will be given to the other 
party to the transaction. The principle is that fraud 
by an agent is fraud by the principal; that the princi- 
pal should be bound by the fraud or misconduct of his 
own agent, rather than that another should ‘suffer.”’ 
To the same effect are the following authorities some 
of which are directly in point, and all recognized the 
principle: 1 Chitty on Pleading (16 ed.), 91; 2 Green. 
Ev., § 68; 1 Parsons on Contracts, 73; Kerr on Fraud 
and Mistake, 111-112; Story on Agency, §§ 308, 452; 
Locke y. Stearns, 1 Met. 560; White v. Sawyer, 16 Gray, 
586; Howe v. Newmarch, 12 Allen, 49; P. & R. PR. Co. 
v. Derby, 14 How. 468-486; Pratt v. Bunker, 45 Me. 569; 





Stickney v. Munroe, 44 id. 195; Goddard v. G. T. 2., 57 
id. 202. In Holbrook v. Connor, 60 id. 578, the mis- 
representations were made by an agent, but that fact 
was noteven suggested as a defense, though the 
action was of the same form asthe present. Numer- 
ous decisions in other States and in England, to the 
same effect will be found cited in the text books above 
referred to. 

As already seen all the cases, both here and in Eng- 
land, hold the principal liable for the fraud of the 
agent to some extent when hehas adopted the con- 
tract into which that fraud has entered, and if liable 
we see no good reason why that liability should not 
be co-extensive with the injury,in accordance with 
the great weight of authority. . If he would avoid thig 
he may, as undoubtedly the law would authorize him 
to do, repudiate the contract, and restore to the in- 
jured party what has been taken from him. But in 
this case no such offer has been made, but defendant 
still holding the fruits of what the jury have pro- 
nounced a fraud denies any liability on her part. 

Out of quite a number of alleged misrepresentations 
set out in the writ the presiding justice, under instruc- 
tions to which no exceptions were filed either for 
omission of any law applicable or erroneous statement 
of that given, submitted three to the consideration of 
the jury excluding the remainder. An objection is 
made to these, that they are too indefinite to be 
actionable, though in other respects accompanied with 
all ihe facts necessary to constitute fraud. That 
which refers to the quantity of hay cut the preced 
ing years comes within the case of Martin v. Jordan, 
60 Me. 531, and is there held sufficient. The words 
fixing the time curing which this quantity was cut, 
though somewhat indefinite, do not make the material 
fact as to the quantity any less certain; nor is there 
any doubt that it includes the years immediately pre- 
ceding the sale. If no preceding year can be found in 
which that quantity was cut, and none appears in 
this case, the falsehood of tire statement would seem 
to be sufficiently apparent. Uf any such year had 
been found it would certainly not operate against the 
defendant. How far it would have beena defense or 
how many years the plaintiff must have proved are 
questious not raised here. 

The second allegation submitted may be somewhat 
uncertain as to the number of the rocks which might 
be found consistent with the truth and honesty of the 
statement made. But difficulty in proof does not 
change the principle. The statement is clearly one of 
an existent fact and not a matter of opinion. It isa 
fact too, which is material to the value of the land. 
Whether it was sufficiently proved to have been false 
and fraudulent is not now the question. 

The representation as tothe amount of stock pas- 
tured the preceding year does not now seem to be 
questioned. 

It is said that the second representation is not nega. 
tived in the declaration. Good pleading would un- 
doubtedly require this. That part of it which relates 
to the absence of rocks is abundantly so. The even- 
ness of the surface is part of the same representation 
and the whole is averred to have been false and fraudu- 
lent. If this is not sufficient, there is no suggestion 
that in that respect the defendant did not have all her 
rights at the trial. The defect, if any, is amendable, 
and there is no occasion for a new trial upon that 
point. 

What representations are sufficient is pretty fully 
discussed in Long v. Woodman, 58 Me. 49; Martin v. 
Jordan, supra; Savage vy. Slevens, 126 Mass. 207, and 
these representations, so far as submitted to the jury, 
clearly come within the principles there laid down. 

It is further objected that the representation as to 
the rocks should not have been submitted to the jury, 
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for the reason that it appears that the plaintiff went 
upon the land and should have seen its condition, and 
therefore in this matter the maxim caveat emptor ap- 
plies to him. This may be true as a proposition of 
fact or perhaps of law, even if there had been nothing 
to have prevented his seeing them. But the case 
shows that there wasan obstruction. There was con- 
siderable testimony tending to show that there was 
snow upon the ground. There may have been a con- 
flict as the counsel says as to the depth, but it does not 
appear that any existed as to the fact itself. It fol- 
lows then that whether the plaintiff was bound to look 
out for himself, or in other words was in the exercise 
of due care, depended upon the inference to be drawn 
from this testimony. 

It is however objected that this testimony should 
not have been admitted because there is no allegation 
in the writ upon which it can be founded. There is 
no occasion for any. It is not offered to prove a sub- 
stantive fraud against the defendant. She was re- 
sponsible for the representation made, and not for the 
fact that the land was covered with snow. This fact 
may have imposed an additional burden upon her for 
the misstatement. Nevertheless her responsibility is 
for that and that alone. The presence or absence of 
snow may have affected the duty of the plaintiff, but 
not that of the defendant. This view is perfectly con- 
sistent with the caseof Parker v. Moulton, 114 Mass. 
99, relied upon by the defendant. In that case the 
representations set out in the writ were not actionable 
but the attempt was made to sustain them by other 
acts or statements of the defendant alleged to be 
fraudulent, and none or made for the purpose of pre- 
venting the plaintiff from ascertaining the truth. In 
this case the representation is actionable, and the 
proof offered is not of any act or statement of the de- 
fendant, fraudulent or otherwise, but of a fact exist- 
ing without the agency of either party and is import- 
ant only as it has a bearing upon the question of care 
on the part of the plaintiff. 

It is still further insisted that even with this evi- 
dence in, the question of care should have been ruled 
upon as a matter of law and not submitted as fact to 
the jury, but it is quite clear that whether the plaint- 
iff negligently permitted himself to be deceived by the 
alleged false statements, or without due care, was an 
inference to be drawn from the evidence and was 
therefore for the jury. Savage v. Stevens, supra, set- 
tles this question in accordance with well established 
principles. 

The testimony in regard to the plaintiff's request to 
go upon the land the second time and what the neigh- 
bors might have told him is to the same effect. It was 
not introduced to show a substantive cause of action 
but as bearing upon the question of due care; apor- 
tion of it was also pertinent as giving additional force 
and emphasis to the statements previously made. 

The testimony as to the number of acres in the pas- 
ture was not objectionable. There was an allegation 
of the number of acres of cleared land. That allega- 
tion however was excluded from the consideration of 
the jury, and when so excluded it necessarily carried 
with it all the testimony offered in its support. It is 
therefore immaterial, except so far as it may have 
some tendency to show the capacity of the pasture to 
support the amount of stock alleged. For this pur- 
pose it would seem to be admissible. If it has no such 
tendency it does not appear how the defendant can by 
any possibility have been aggrieved by its admission, 

The testimony as to the condition of the pasture and 
the hay raised prior to and immediately following the 
sale was relevant as bearing upon the truth, or false- 
hood of the representations made. They were cir- 
cumstances only the weight of which were for the 
jury. 





Loring Town had testified as tothe value of the 
farm without objection. There is no reason perceiv- 
able why he should not be permitted to state how that 
value was made up. Certainly no harm to the defend- 
ant could come from it. 

Exceptions overruled. 

Appleton, C. J., Walton, Virgin, Peters and Sym- 
onds, JJ., concurred. 
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SEPARATE SCHOOLS FOR COLORED CHIL- 
DREN LAWFUL. 


NEW YORK COURT OF APPEALS, OCTOBER 9, 1883. 


PEOPLE EX REL. KING V. GALLAGHER. 

School authorities under the provisions of the Federal Consti- 
tution, that ‘‘no State shall make and enforce any law 
which shall abridge the privileges or immunities of citi- 
zens,” are not required to furnish each person attending 
school without regard to sex, color, or age, the same 
privileges in the same place and under the same circum- 
stances as those enjoyed by others attending school. 

Accordingly held, that the Board of Education of Brooklyn 
may establish separate schools for colored children, and 
exclude them from schools established for white children. 


F iger om Lfrom an order of the General Term of the 

City Court of Brooklyn affirming an order of the 
Special term denying a writ of mandamus. The opin- 
ion states the case. 


F. W. Catlin, for appellant. 
F. E. Dana, for respondent. 


RuGer, C. J. The relator applied to the court below 
at a Special Term of the City Court of Brooklyn, fora 
writ of mandamus against the respondent, then the 
principal of Public School No. 5, of that city, aftera 
refusal, to compel him to admit her to the privilege of 
a pupil at such school, which application was denied. 
This appeal is brought from the affirmance of such de- 
cision by the General Term of that court. 

The relator is a colored female, about twelve years 
of age, residing in Public School District No. 5, of the 
city of Brooklyn, and would be entitled to attend that 
school but for the regulations of its Board of Educa- 
tion. By such regulations, schools for the exclusive 
use of its colored population, of equal grade and edu- 
cational advantage with its other schools, were estab- 
lished at convenient and accessible points, and the 
colored children residing in said city were duly as- 
signed to the respective schools provided for them. 

One of these schools, that which the relator was 
assigned to attend, was located in the same school 
district in which she resided. 

These schoois have been presumably established and 
conducted for a period of years, and their adaptation to 
the accomplishment of the most eflicient purposes of 
education have been subjected to the test of actual 
experiment and trial, without any claim being made 
but that the system adopted has contributed to the 
best interests of both classes. The relator however 
complains, not but that she is receiving the highest 
educational advantage that the city is capable of giv- 
ing her, but that she is not receiving those facilities at 
the precise place which would be the most gratifying 
te her feelings. 

The question broadly stated presented by this ap- 
peal is whether the school authorities of that city 
have the right to classify the pupils in such schools, in 
the administration of their authority to regulate the 
methods of education pursued therein, or whether the 
provisions of the Constitution of the United States 
require that each person attending such school shall, 
without regard to sex, color, or age, be awarded upon 
demand the same privileges, in the same place, and 
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under the same circumstances as those enjoyed by any 
other scholar therein. 

Such school authorities have determined, in. the ex- 
ercise of their discretion, that the interests of educa- 
tion may be best promoted by the instruction of 
scholars of different races in separate schools, and the 
question is now presented whether they are debarred 
by the law of the land from adopting those methods, 
whichin their judgment are the wisest and most 
efficient to accomplish the purpose intended. 

Under the common-school system its supervising 
authorities are necessarily invested with the exclusive 
right of determining all such questions as pertain to 
the exercise of the discretionary powers conferred upon 
them, and the natural and legal presumption in favor 
of the conscientious performance of official duty re- 
quires us to assume in the absence of any evidence to 
the contrary, that the classification in question secures 
the educational advantage of the community; that 
one common school system should be advocated tothe 
best advantage for all interests. The most casual re- 
flection, as well as the uniform practice in educational 
institutions, shows that its school authorities should 
be vested with large discretionary power in arranging 
and classifying the various departments of public in- 
struction, to adapt them tothe diversified capacity, 
disposition and needs of the numerous persons they 
are required to govern and instruct, and any arbitrary 
interference with the exercise of such discretion it is 
obvious must be productive of injury to the cause of 
education. 

It would be unfortunate if it should be found that 
any imperative rule of law prevents those who are 
charged with the management of the common schools 
of the State from adopting such arrangements for 
instruction as their experience had shown to be 
adapted tothe highest educational interests of the 
people. Upon reference to the various statutes on the 
subject, we find that the regulations referred to are 
fully authorized by the laws of this State, relating to 
the management and control of its public common 
schools. Section 1 of title 10 of chap. 555, of the Laws 
of 1864, specially provides for the establishment of 
separate schools for the education of the colored race, 
in all of the cities and villages of the State, wherever 
the school authorities of such city or village may deem 
it expedient to do so. The act containing this pro- 
vision has been since its enactment frequently before 
the Legislature for amendment, and the provision in 
question has apparently been frequently approved by 
them, and now remains unchanged. The system of 
authorizing the education of the two races separately 
has been for many years the settled policy of all de- 
partments of the State government; and it is believed 
obtains very generally in the States of the Union. 

The common schools of Brooklyn are organized and 
conducted undera special act relating to that city, 
contained inchupter 143 of the Laws of 1850, which 
confer upon the Board of Education of such city ‘‘ the 
entire charge and direction of all its public schools,” 
and the right to ‘‘make its own by-laws, keep a jour- 
nal of its proceedings, define the duties of its officers 
and committees, and prescribe such rules and regula- 
tions for instruction and discipline in the said public 
schools as are not inconsistent with the laws of the 
State."’ Section 4 of this act reads as follows: ‘The 
Board of Education shall have power to organize and 
establish schools for colored children and such even- 
ing schools asit may from time to time deem expedi- 
ent, and shall adopt the necessary rules for the gov- 
ernment of the same.” ‘*No person shall be pro- 
hibited from attending the evening schools on account 
of age.”’ 

The powers conferred upon the Board of Education 
by this act were bysection 1, title 16, chap. 863, of the 





Laws of of 1873, made applicable to the ve-organized 
department of public instructions for such city created 
by said act. 

This law has therefore been in existence for over 
thirty years, and its operation and effect has hitherto 
been found unobjectionable and apparently satisfac- 
tory to all parties. It thereby appears that the Board 
of Education of Brooklyn possesses full legislative 
authority in the exercise of their discretionary powers 
to maintain separate schools for the education of 
white and colored children in that city, and the con- 
sequent power to render effectual, by the exclusion of 
one class from the schools designed for the other in the 
exercise of the discretion in regard to that subject 
which is conferred upon them by the statute, 

All of the powers necessary to accomplish the object 
which the Legislature had in view in authorizing sepa- 
rate places of education for individuals of different 
color must be intended to have been granted when the 
authority to establish such schools was conferred, 
The mere right of establishing such separate schools, 
stripped of the power of determining the persons who 
might or might not attend them, would be a barren 
power, productive of no beneficial result, and destruc- 
tive of the effect of the legislation referred to. 

Neither is there any force in the claim made by the 
relator that the act excluding her from common 
school No. 5 was not the act of the Board of Fduca- 
tion of Brooklyn. Such aclaim is not made in the 
petition or affidavit upon which her application is 
founded, and the case was heard upon the retvrn of 
the respondent, in which it was distinctly asserted that 
the exclusion of the petitioner from Public Seaool No. 
5 was effected in pursuance of the orders and instruc- 
tions of the Board of Education of the city of Brook- 
lyn. This statement was not controverted by the 
petitioner, and for the purposes of this appeal must be 
assumed to be true. 

Having seen that the action of the respondent under 
the authority of the Board of Education in excluding 
the relator from the school for white children was 
justified by the statute of this State, it remains only 
to inquire whether such statutes have been repealed by 
the Legislature or annulled by the paramount author- 
ity of the Constitution of the United States. It is 
claimed by the counsel for the relator that these statu- 
tes have been abrogated by the adoption of the Four- 
teenth Amendment to the Federal Constitution, 
which took effect in July, 1868. The determination of 
this appeal depends mainly upon the effect to be given 
to the provisions of this amendment. It reads as fol- 
lows: ‘All persons born or naturalized in the United 
States and subject to the jurisdiction thereof, are 
citizens of the United States, and of the State wherein 
they reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities of 
citizens of the United States, nor shall any State de- 
prive any person of life liberty, or property without 
due process of law, nor deny to any person within its 
jurisdiction the equal protection of the laws.”’ On 
the 20th day of March, 1870, a further amendment of 
the Federal Constitution was adopted, which provided 
that ‘“‘The right of citizens of the United States to 
vote shall not be denied or abridged by the United 
States or by any State, on account of race, color or 
previous condition of servitude.”’ 

The argument of the appellant’s counsel is to the 
effect that the Fourteenth Amendment, under the laws 
of this State, giving equal privileges in its common 
schools to every citizen, confers upon the relator not 
only the right of equal educational facilities with 
white children, but that such education shall be fur- 
nished at the same time and place with that afforded 
to any other child; otherwise it is claimed that she is 
abridged of some “ privilege or immunity,’’ which of 
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right belongs to her, or that she is denied the equal 
protection of the law. 

The history of this amendment is familiar to all and 
for all of the purposes of this argument may be briefly 
summarized. Atthe time of its adoption the colored 
race had been recently emancipated froma condition 
of servitude, and made citizens of the States. It was 
apprehended that in some, if not all, the States of the 
Union, feelings of antipathy between the races would 
cause the dominant race, by unfriendly legislation, to 
abridge the rights of the other and deny to them equal 
privileges and the protection of the laws. To guard 
the previously subject race from the effect of such dis- 
crimination, these provisions are made a part of the 
fundamental law of the land, and their rights were 
placed under the protection of the Federal govern- 
ment. Their object has been defined by Mr. Justice 
Strong, Ex parte Virginia, 100 U. 8. Rep. 344, where it 
is said, that ‘‘one great purpose of these amendments 
was to raise the colored race from that condition of 
inferiority and servitude in which most of them had 
previously stood, into perfect equality of civil rights 
with all other persons within the jurisdiction of the 
States.’’ The same learned judge, in Strauder v. West 
Virginia, 100 U.S. Rep. 306, also says: ‘ It was de- 
signed to secure to the colored race the enjoyment of 
all the civil rights that under the law are enjoyed by 
white persons, and to give that race the protection of 
the general government in that enjoyment when it 
should be denied by the States.” 

It will be observed that the language of the amend- 
ment is peculiar in respect to the rights which the 
State is forbidden to abridge. Although the same sec- 


tion makes all persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, 
citizens of the United States and of the State wherein 
they reside, yet in speaking of the class of privileges 


and immunities which the State is forbidden to deny 
the citizen, they are referred to as the privileges and 
immunities which belong to them as citizens of the 
United States. It has been argued from this language 
that such rights and privileges as are granted to its 
citizens and depend solely upon the laws of the State 
fortheir origin and support, are not within the con- 
stitutional inhibition, and may lawfully be denied to 
any class or race by the State at their will and discre- 
tion. This construction is distinctly and plainly held 
in the Slaughter-House case, 16 Wall. 36, by the Su- 
preme Court of the United States. The doctrine of 
that case has not, to our knowledge, been retracted or 
questioned by any of its subsequent decisions. 

It would seem to be a plain deduction from the rule 
in that case that the privilege of receiving an educa- 
tion at the expense of the State, being created and 
conferred solely by thelaws of the State, and always 
subject to its discretionary regulations, might be 
granted or refused to any individual or class at the 
pleasure of the State. This view of the question is 
also taken in State v. McCann, 21 Ohio, 210, and Cary 
v. Carter, 48 Ind. 337. The judgment appealed from 
might therefore very well be affirmed upon the au- 
thority of these cases. 

But weare of the opinion that our decision can also 
sustained upon another ground, which will be 
equally satisfactory as affording a practical solution 
of the questions involved. It is believed that this 
provision will be given its full scope and effect when it 
is so construed as to secure to all citizens wherever 
domiciled equal protection under the laws, and the 
enjoyment of those yrivileges which belong as of right 
to each individual citizen. This right, as effected by 
the questions in this case in its fullest sense, is the 
privilege of obtaining an education under the same 
advantages, and with equal facilities for its acquisi- 
tion, with those enjoyed by any other individual. It 


is not believed that these provisions were intended to 
regulate or interfere with the social standing or priv- 
ileges of the citizen, or to have any other effect than to 
give to all, without respect to color, age or sex, the 
same legal rights and the uniform protection of the 
same laws. 

In the nature of things there must be many social 
distinctions and privileges remaining unregulated by 
law, and left within the control of the individual 
citizens as being beyond the reach of the legislative 
functions of government to organize or control. The 
attempt to enforce social intimacy and intercourse 
between the races by legal enactment would probably 
tend only to embitter the prejudices, if any such there 
are, which exist between them, and produce an evil 
instead of a good result. Roberts v. City of Boston, 5 
Cush. 198. 

Whether such intercourse shall ever occur must 
eventually depend upon the operations of natural 
laws and the merits of individuals, and can exist 
and be enjoyed only by the voluntary consent by the 
persons between whom such relations may arise, but 
this end can neither be accomplished or promoted by 
laws which conflict with the general sentiment of the 
community upon whom they are designed to operate. 
When the government therefore has secured to each 
of its citizens equal rights before the law and equal 
opportunities for improvement and progress, it has~ 
accomplished the end for which itis organized, and 
performed all the functions respecting social advant- 
ages with which it is endowed. 

The design of the common-school system of this 
State is to instruct the citizen, and where for this pur- 
pose they have placed within his reach equal means of 
acquiring an education with other persons, they have 
discharged their duty to him, and he has received all 
that he is entitled to ask of the government with re- 
spect to such privileges. The question as to how far 
he will avail himself of those advantages, or having 
done so, the use which he will make of his acquire- 
ments, must necessarily be left to the action of the 
individual. 

The claim that is now made, that any distinction 
made by law and founded upon difference of race or 
color is prohibited by the Constitution leads to start- 
ling results, and is not believed to be well founded. 
While the occasion of the enactment of the constitu- 
tional amendments was such as we have referred to, 
its language embraces and is addressed to all classes 
alike, and if susceptible of the construction attempted 
to be placed upon it, must inhibit any enactment by 
the State which classifies the citizens, and authorizes 
associations to be sustained, in whole orin part, by 
public bounty, for the benefit of any special class. 
The Slaughter-House case, supra. 

When the large number of such institutions organ- 
ized, not only in this but in other States of the Union, 
forthe exclusive use and benefit of the colored race, 
and which have effected much for his improvement 
and advantage, is considered, it is believed that no 
sincere friend of that people could desire to raise the 
questions involved in this appeal, or wish any other 
result than that which should sustain them in the en- 
joyment of those institutions specially organized for 
their benefit and advantage. It would seem to follow 
as the necessary result of the appellant’s contention 
that the action of the legislatures of the various States, 
providing schools, asylums, hospitals, and benevolent 
institutions for the exclusive benefit of the colored, as 
well as other races, must be deemed to be infractions 
of constitutional provisions and unlawful exercise of 
legislative power. The literal application of its pro- 
visions as interpreted by him would prevent any 
classification of citizens for any purpose whatever 








under the laws of the State, and subvert all such as- 
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sociations as are limited in their enjoyment to classes 
distinguished either by sex, race, nationality or creed. 
If the argument should be followed out to its legiti- 
mate conclusion it would also forbid all classification 
of the pupils in public schools founded upon the dis- 
tinctions of sex, nationality, or race, and which it 
must be conceded are essential to the most advanta- 
geous administration of educational facilities in such 
schools. Seeing the force of these contentions the 
appellant concedes that discrimination may be exer- 
cised by the school authorities with respect to age, 
sex, intellectual acquirements and territorial location, 
but he claims that this cannot, under the Constitu- 
tion, be extended to distinctions founded upon dif- 
ference in color or race. Wethink the concession 
fatal to his argument. The language of the amend- 
ment is broad, and prohibits every discrimination be- 
tween citizensas to those rights which are placed 
under its protection. 

If the right therefore of school authorities to dis- 
criminate in the exercise of their discretion as to the 
methods of education to be pursued with different 
classes of pupils be conceded, how can it be argued 
that they have not the power, in the best interest of 
education, to cause races and nationalities, whose re- 
quirements are manifestly different, to be educated in 
separate places ? 

We cannot see why the establishment of separate 
institutions for the education and benefit of different 
races should be held any more to imply the inferiority 
of one race than that of the other, and no ground for 
such an implication exists in the act of discrimination 
itself. If it could be shown that the accommodations 
afforded to one race were inferior to those enjoyed by 
another, some advance might be made in the argu- 
ment, but until that is established no basis is laid for a 
claim that the privileges of the respective races are 
not equal. ; 

Institutions of this kind are founded every day in 
the different States under the law for the exclusive 
benefit of particular races and classes of citizens, and 
are generally regarded as favors to the races desig- 
nated instead of marks of inferiority. 

A natural distinction exists between these races 
which was not created, neither can it be abrogated, by 
law, and legislation which recognizes this distinction 
and provides for the peculiar wants or conditions of 
the particular race can in no justsense be called a 
discrimination against such race, or an abridgment of 
their civil rights. The implication that the Congress 
of 1864, and the State Legislature of the same year, 
sitting during the very throes of our civil war, who 
were respectively the authors of legislation providing 
for separate education of the two races, were thereby 
guilty of unfriendly discrimination against the colored 
race will be received with surprise by most people and 
with conviction by none. Recent movements on the 
part of the colored people of the South, through their 
most intelligent leaders, to secure Federal sanction to 
the separation of the two races, so faras the same is 
compatible with their joint occupation of the same 
geographical territory, afford strong evidence of the 
wishes and opinions of that people as to the methods 
which in their judgments will conduce most bene- 
ficially to their welfare and improvement. 

This appeal has been argued by the appellant upon 
the assumption that the colored children have been 
excluded from something to which white children are 
admitted. The assumption is, we think, erroneous. 
The case shows that they have been afforded in all re- 
spects the same rights and the same advantages that 
have been awarded to the whites, and there is no 
more foundation for the claim that they have been ex- 
cluded from the public schools of Brooklyn than there 
is foraclaim that the pupils of one district, who are 





confined iu their attendance to the district in which 
they reside, are excluded from its schools, or that the 
female pupils are excluded from equal privileges be- 
cause of their exclusion from male schools on account 
of the regulations which require the separate educa- 
tion of the two sexes. 

The right of the individual as affected by the ques- 
tion in hand is to secure equal advantages in obtain- 
ingan education at the public expense, and where that 
privilege is afforded him by the school authorities, he 
cannot justly claim that his educational privileges 
have been abridged, although such privileges are not 
afforded him at the precise place where he most de- 
sires to receive them. It was quite pertinently said 
by the court in Cary v. Carter, 48 Ind. 363: ‘In our 
opinion there would be as much lawful reason for 
complaint by one scholar in the same school that he 
could not occupy the seat of another scholar therein 
at the same time the latter occupied it, or by scholars 
in the different classes in the same school, that they 
were not all put in the same class, or by scholars in 
different schools that they were not all placed in one 
class, as there is that white and black children are 
placed in distinct classes and taught separately or in 
separate schools.”’ 

The fact that by this system of classification one 
person is required to go further to reach his place of 
instruction than he otherwise would is a mere incident 
to any classification of the pupils in the public schools 
of alarge city and affords no substantial ground of 
complaint. 

it isquite impracticable for the authorities to tuke 
into account and provide for the gratification of the 
taste, or even the convenience of the individual citi- 
zen, in respect to the place or condition under which 
he shall receive an education. In the nature of things 
one pupil must always travel further to reach a fixed 
place of instruction than another, and so too the resi- 
dent of one district is frequently required to go further 
toreach the school established in his own district than 
a school in an adjoining district, but these are incon- 
veniences incident to any system, and cannot be 
avoided. It is only when he can show that he is de- 
prived of some substantial right which is accorded to 
other citizens and denied to him that he can success- 
fully claim that his legal rights have been invaded. 

The highest authority for the interpretation of this 
amendment is afforded by the action of those sessions 
of Congress which not only immediately preceded but 
were also contemporaneous with the adoption of the 
amendment in question. 

Exclusive schools for the education of the colored 
race were originally established in the District of Co- 
lumbia by Congress in 1862,since which time that body 
has, by repeated amendments to the original act, sane- 
tioned and approved, not only the constitutionality of 
such legislation, but also the policy of such system of 
education. 

Chapter 151, Laws of Congress 1862; chapter 83, Laws 
1863; chapter 156, Laws 1864; chapter 217, Laws 1866; 
chapter 308, Laws 1873. 

The following provision which constitutes section 16 
of chapter 156 of the Laws of 1864 is especially sig- 
nificant. That ‘‘ any white resident of said county shall 
be privileged to place his or her child, or ward, at any 
one of the schools, provided for the education of white 
children in said county, he or she may think proper to 
select, with the consent of the trustees of both dis- 
tricts, and any colored resident shall have the same 
rights with respect to colored schools.’’ As far as we 
have been able to discover this provision still re- 
mains in force and is the law of the District of Co- 
lumbia. 

The 39th Congress which originated and adopted the 
amendment in question, not only made appropria- 
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tions, and assigned funds for the support of schools in 
the District of Columbia, established for the educa- 
tion of colored pupils exclusively. Chap. 217, Laws of 
U.S., passed July 23, 1866, but they also appropriated 
moneys for the support of an institution established 
therein for the exclusive benefit of destitute colored 
women and children. 

If regard be had to that established rule for the con- 
struction of statutes and constitutional enactments, 
which requires courts in giving them effect to regard 
the intent of the law-making power, itis difficult to 
see Why the considerations suggested are not controll 
ing upon the question under discussion. 

The question here presented has also been the sub- 
ject of much discussion and consideration in the courts 
of the various States of the Union, and it is believed, 
has been, when directly adjudicated upon, uniformly 
determined in favor of the proposition that the sepa- 
rate education of the white and colored races is no 
abridgment to the rights of either. 

As early as 1549 the subject under circumstances 
precisely similar to those existing in this case was 
considered by the Supreme Court of Massachusetts, in 
the case of Roberts v. Cily of Boston, 5 Cush. 198, and 
the court, Chief Justice Shaw writing, says: ‘ Con- 
ceding therefore in the fullest manner that colored 
persons, the descendants of Africans are entitled by 
law in this Commonwealth to equal rights, constitu- 
tional and political, civil and social, the question then 
arises whether the regulation in question which provi- 
des separate schools for colored children, is a violation 
ofany of theirrights.’’ And they there held that it was 
not, and they further say: ‘‘ The law has vested the 
power in the committee to regulate the system of dis- 
tribution and classification, and where this power is 
reasonably exercised, without being abused or per- 
verted by colorable pretenses, the decision of the 
committee must be deemed conclusive. The committee 
apparently upon great deliberation have come to the 
conclusion that the good of both classes Of schools will 
be best promoted by maintaining the separate primary 
schools for colored and for white children, and we can 
perceive no ground to doubt that this is the honest 
result of their experience and judgment.’’ The Su- 
preme Court of Ohio in the ease of Zhe State v. Me- 
Cann, supra, had before them the effeet of the con- 
stitutional amendment in a case precisely similar to 
the one at bar, and held by the unanimous opinion of 
allof the members of that court, that the establish- 
ment of separate schools for the education of colored 
children, and their exclusion from the schoolsdesigned 
for whites alone, did not constitute a violation of the 
rights of colored persons under the Constitution. The 
following cases arising in different States may be re 
ferred to as supporting the same doctrine. Carey vy. 
Carter, 48 Ind. 327; People v. Easton, 18 Abb. (N. 8.) 
10; Vood v. Flood,17 Am. Rep. 405; Dallas v. Fosdick, 
40 How. 249; State v. Duffy, 8 Am. Rep. 713. 

These cases show quite a uniform current of author- 
ity in favor of that interpretation of the constitutional 
amendment which we have given to it. We have 
given careful examination to the various cases cited 
by the appellant’s counsel in support of his argument 
and are of the opinion that none of them conflict with 
the conclusions at which we havearrived. The follow- 
ing cases cited by him arose under statutes which 
either expressly forbade or did not authorize the school 
authorities to separate the races, and assign them to 
different places for instruction. Board of Education 
v. Tinnon, 20 Kan. 1; Clurk v. Board of Directors, 40 
Iowa, 266; Smith v. Directors, 40 id. 518; Dove v. School 
Dist., 41 id. 689; People v. Board of Education, 101 
Ill. 308; People v. Board of Education, 18 Mich. 
400. The following cases, also cited by the ap- 
pellant, are distinguishable from this, as arising under 








the laws of the several States or districts where ren- 
dered which absolutely prohibited the particular act 
complained of. They did not involve the construction 
of the Constitutional Amendments on the rights of 
colored persons arising thereunder. Central Railroad 
Co v. Green, 80 Penn. St. 421; Decuir v. Benson, 2 La. 
Ann. 1; Donnell v. Slate, 48 Miss. 680; Colyer v. Un- 
ion Packet Co., 37 Lowa, 145. 

In the case of Railroad Co. v. Brown, 17 Wall. 446, 
the question arose under astatute which forbade a rail- 
road company from excluding any person ‘from the 
cars on account of color.’ The court construed the 
act according to their understanding of the intent of 
Congress in passing the statute, and held that colored 
people could not be excluded from any car on account 
of their color. The case of Strauder v. West Virginia, 100 
U. S. 303, is strongly pressed upon our attention 
as an authority by the appellant. We do not consider 
it to be so. 

In that case a colored man was placed upon trial for 
murder, under the laws of a State which excluded 
colored persons, however competent, from serving as 
jurors in its courts. It was held that this law dis- 
criminated against the colored race, and deprived 
them of the right of being tried before a jury composed 
in part, at least, of persons of their own race, and 
which right was enjoyed by their white fellow citizens. 
It was rightly held that this statute denied them the 
equal protection of the law, and was a violation of the 
Constitutional Amendment. We can see no analogy 
between these cases. 

Having thus attempted to show that principle and 
authority both concur in the conclusions which we 
have reached in regard to the questions presented on 
this appeal, it only remains to refer to one or two 
other suggestions bearing less directly upon the ques- 
tions presented which have been made for our con- 
sideration. 

The argument of the appellant’s counsel, which is 
founded upon that clause of the Constitutional 
Amendment, granting to every citizen the equal pro- 
tection of the law, must fall with his main argument, 
as being founded upon the unwarrauted assumption 
that this protection has been denied to the relator in 
this case. Equality and not identity of privileges and 
rights is what is guaranteed to the citizen, and this 
we have seen the relator enjoys. So also the claim 
made that the laws of this State authorizing the es- 
tablishment of colored schools was repealed by the 
Civil Rights Act (chap. 186, Laws of 1873), is not well 
founded. It is not pretended that there has ever been 
any express repeal of these laws by the actin question, 
but it is claimed that such school laws containing dis- 
criminations against the colored race are impliedly re- 
pealed by its enactment. We are thus invited to hold 
the school laws repealed by implication, a method fre- 
quently condemned and never favored by the courts. 

It is difficult to see how there is any inconsistency 
even between these several laws. The act of 1873 pro- 
vides that colored persons shall have “full and equal 
enjoyment of any accommodation, advantage, facility 
or privilege furnished by the school authorities” to 
other citizens. Ly another section the use of any term 
in a statute which discriminates against persons of 
color is repealed and annulled. This statute provides 
only for equal facilities and advantages for the colored 
race, and these we have seen the relator under the 
general school laws of the State enjoys. It also con- 
demns the use of any term in a statute which dis- 
criminates against colored people. We have attempted 
to show that the establishment of separate institu- 
tions for their education and support were not a dis- 
crimination against them. 

It will be observed that the statutes nowhere require 
the school authorities to establish separate schools for 
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the exclusive use of the two races, but they leave that 
subject to the discretion of such authorities. 

Suppose actual experience had demonstrated that on 
account of the discomforts and annoyances to which a 
minority are ever subjected on account of race preju- 
dice, the joint education of the two races was detri- 
mental to the interests of one of them, or the wishes 
of the colored race in favor of separate places of 
education had been conclusively expressed, would it 
not be a just and reasonable exercise of the discretion 
of the school authorities to establish separate schools in 
such places, and could it in any sense be said when that 
was,done, that either race was discriminated against by 
such exercise of discretion? We think not. It is un- 
doubtedly true that in many localities in this State 
the school authorities have not availed themselves of 
their authority to cause separate places of education 
to be established for the respective races, and in those 
places the joint education of the race has been carried 
on. This fact seems to show that this question may 
safely and fairly be left to their discretion, and in 
time, where that course may be deemed best, it will 
be voluntarily adopted by such authorities. Certainly 
this court cannot determine as a question of law that 
there are not localities in the State in which, under 
the peculiar animosities affecting that society, the es- 
tablishment of separate schools for the education of 
the colored race may not be the wisest and most benefi- 
cent exercise of discretion in their favor. The stat- 
utes of the State have left that question entirely to 
the school authorities, and we think have wisely done 
so. We cannot review the exercise by them of that 
discretion in any particular instance and determine 
that they have mistakenly or ituprudent!y discharged 
the duty which the 12% has cast upon them. 

It is not discrimination between the two races 
which is prohibited by law, but discrimination against 
the interest of the colored race. We cannot conceive 
it to be possible that it can be successfully maintained 
that in the establishment of schools, asylums, hospi- 
tals and charitable institutions for the exclusive en- 
joyment of particular races or classes, that the 
founders thereof are justly subject to the implication 
of unfriendly conduct toward the class for whom such 
institutions are designed. 

The same Legislature which enacted the so-called 
Civil Rights bill also re-invested the school authorities 
of Brooklyn with the power conferred by the previ- 
ously existing statutes relating to the establishment of 
colored schools in that city, and it can hardly be im- 
plied that they intended by this act to repeal statutes 
which were immediately thereafter referred to by them 
as still existing laws. 

We have thus, without considering the question as to 
whether the rights to the writ of mandamus might not 
have been within the discretion of the court of original 
jurisdiction, and therefore unappealable, and the 
further question as to whether the respondent was the 
proper person to whom it should be addressed, arrived 
at the conclusion upon the merits, that the order 
should be affirmed. 

Rapallo, Miller and Earl, JJ. concur; Danforth, J., 
reads dissenting opinion; Finch, J., concurs: Andrews, 
J., absent 
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UNITED STATES SUPREME COURT AB- 
STRACT. 

CONSTITUTIONAL LAW—TAXATION OF CORPORATION 
NOT VIOLATION OF CHARTER—IMPAIRING CCNTRACT.— 
A license tax upon a gas light company which was 
granted by charter by State, a specified privilege, held 
not a violation of the charter even though the license 
tax tended to destroy the privilege. The (‘onstitution 





of the United States does not profess in all cases to 
protect property from unjust or oppressive taxation 
by the States. That is left to the State Coustitutiong 
and State laws. In Erie Railroad Co. v. Pennsylvania, 
21 Wall. 492, it was said: ** This court has in the mogt 
emphatic terms and on every occasion declared that 
the language in which the surrender (of the right of 
taxation) is made, must be clear and unmistaka- 
ble. The covenant or enactment must distinctly 
express that there shall be no other or further 
taxation. A State cannot strip herself of this 
most essential power by doubtful words. It 
cannot by ambiguous language be deprived of thig 
highest attribute of sovereignty. The principle has 
been distinctly laid down in cach of the cases referred 
to. It has never been departed from.” See also 
Providence Bank y. Billings, 4 Pet. 514; Herrick y, 
Randolph, 13 Wall. 531; North Missouri R. Co. y, 
Maguire, 20 id. 40; Dvlaware R. Tax, 18 id. 206. 
Memphis Gaslight Co. v. Taxing District of Shelby 
County. Opinion by Miller, J. 

(Decided Nov. 26, 1883.] 

INJUNCTION—WILL NOT ISSUE TO RESTRAIN COL 
LECTION OF ILLEGAL REVENUE TAX.—A bill in equity 
will not lie to enjoin a collector of internal revenue 
from collecting a tax assessed by the commissioner of 
internal revenue against a manufacturer of tobacco, 
although the taxis alleged in the bill to have been 
illegally assessed. The remedy of a suit to recover 
back the tax after it is paid is provided by statute, 
and a suit to restrain its collection is forbidden. The 
remedy so given is exclusive, and no other remedy can 
be substituted forit Such has been the current of de- 
eisions in the Circuit Courts of the United States, and 
itis a current view of the law. Howland v. Soule, 
Deady, 413; Pullan vy. Kinsinger, 2 Abb. U. S. 94; 
Robbins v. Freeland, 14 Int. Rev. Rec. 28; Delaware 
R. Co. v. Prettyman, 17 id. 99; United States v. Black, 
11 Blatchf. C. C. 543; Kissenger v. Bean, 7 Bissell, 600; 
United States v. Pacific R. Co., 4 Dill. 69; Alkan y. 
Bean, 23 Int. Rev. Rec. 351; Kensett v. Stivers, 18 
Blatchf. 397; Cheatham y. United States, 92 U. 8S. 85, 
88; State Railroad Tax Cases, id. 575, 613. Snyder vy. 
Marks. Opinion by Blatchford, J. 

[Decided Nov. 12, 1883.] 


LIMITATION — DEFENSE OF, MUST BE RAISED BY 
PLEADING.—In the absence of a statutory rule to the 
contrary, the defense of a statute of limitations, which 
is not raised either in pleading, or on the trial, or be- 
fore judgment, cannot be availed of. Ina suit to re- 
cover back internal revenue taxes, tried by the Cir- 
cuit Court without a jury, the court having found the 
facts, and beld that the taxes were illegally exacted, 
but that the suit was barred by a statute of limita- 
tion, rendered a judgment for the defendant. On a 
writ of error by the plaintiff, the record not showing 
that the question as to the statute of limitations was 
raised by the pleadings, or on the trial, or before judg- 
ment, and the conclusion of law as to the illegality of 
the taxes being upheld, this court reversed the judg- 
ment and directed a judgment for the plaintiff to be 
evtered below. Storm v. United States, 94 U. 8. 76, 
81; Upton v. McLaughlin, 105 id. 640. Retzer v. Wood. 
Opinion by Blatchford, J. 

[Decided Nov. 12, 1883.] 


PUBLIC OFFICER — REDUCTION OF SALARY — CON- 
STRUCTION OF STATUTE—POWER ‘OF CONGRESS TO RE- 
DUCE—IMPAIRING CONTRACT.—By an act of Congress 
passed in 1870, it was provided as follows: ‘“ The 
salaries of the chief justices and associate justices of 
the territories of New Mexico, Washington, Wyoming, 
etc., shall be three thousand dollars each per annum.” 
This statute remaining in force, Congress, on March 3, 
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1877, passed an act entitled “An act making appropria 
tions for the legislative, executive and judicial ex- 
penses of the government for the year ending June 30, 
1878, and for other purposes.”’ (19 Stat. 294.) This act de- 
clared as follows: “ That the following sums be and the 
same are hereby appropriated out of any money in the 
treasury not otherwise appropriated, in full compensa- 
tion for the service of the fiscal year ending June 30, 
1878, for the objects hereinafter expressed. ‘“Govern- 
ment in the territories.”" ‘‘ Territory of Wyoming. 
For salaries of governor, chief justice and two asso- 
ciate judges, at two thousand six hundred dollars 
each. Held, that the latter act altered the salary of 
the chief justice of Wyoming to $2,600 per annum. 
The act of 1870 fixing the salary of the justice at $3,000 
was not a contract that the salary should not be re- 
duced during his term of office. Butler v. Pennsyl- 
yania, 10 How. 402. Nor was there any provision of 
the Constitution which forbade a reduction. Clinton 
y. Engelbrecht, 13 Wall. 434. Congress therefore could 
without the violation of any contract reduce the salary 
of appellee, and had the constitutional power to doso. 
Certain well-settled rules of interpretation are applic- 
able to this case. One is that a legislative act is to 
be interpreted according to the intention of the legis- 
lation apparent upon its face; Wilkinson v. Leland, 2 
Pet. 627; another that if possible, effect must be given 
to every clause, section and word of the statute: 
Bacon’s Abr. Statute, 1, 2; Powlter’s case, 11 Coke, 
29a, 34a; Potter’s Dwarris, 194; Opinion of Justices, 
2 Pick. 571; and a third, that where two acts are in 
irreconcilable conflict the latter repeals the earlier act, 
even though there be no express repeal. McCool v. 
Smith, 1 Black, 459; United States v. Tynen, 11 Wall. 
88; Red Rock v. Henry, 106 U. 8. 596; United States 
y. Inim, 5 McLean, 178; West v. Pine, 4 Wash. 691; 
Britton v. Commonwealth, 1 Cush. 302, United States 
y. Fisher. Opinion by Woods, J. 
(Decided Nov. 5, 1883.] 

ee en 

SUPREME COURT ABSTRACT. 

JANUARY TERM, 1883.* 


KANSAS 


NEGLIGENCE — FIRE SET BY ENGINE.— While in an 
action against a railroad company to recover damages 
on account of fire caused by a passing engine, evidence 
of the single fire may not be sufficient to warrant a 
finding of negligence against the company, yet when 
it appears that at or about the same time several fires 
are by the same engine thus caused, and that only at 
or about that time were any fires caused by such engine 
although used continuously for months and also that 
an engine in good order and properly managed does 
not ordinarily cause fires, held, that a jury is justified 
in finding negligence, and this notwithstanding it is 
unable to point out specifically wherein the negligence 
consists. As defects in an engine aud negligence in its 
management are matters peculiarly within the kuowl- 
edge of the railroad company, it is not reasonable to 
expect of a stranger direct evidence of the specific 
defects or negligence, and it is not error to charge the 
jury to that effect. Missouri Pacific Railway Co. v. 
Kincaid. Opinion by Brewer, J. 

SPECIFIC PERFORMANCE— WILL NOT BE DECREED 
OF COURSE— EQUITY AND DILIGENCE ESSENTIAL.— 
Upon breach of a contract for the sale of real estate, 
it is not a matter of course for the court to enter a de- 
cree of specific performance. That will be done only 
when upon all the facts it is equitable it should be 
done. He who asks specific performance should show 
the facts which make such a decree equitable; anda 
failure to do this justifies a refusal of the decree. 


Lapse of time in which a party fails to perform his 
part of the contract or to insist upon his rights will 
sometimes prove fatal; and especially after a claim of 
forfeiture by the adverse party, acquiescence in the 
claim for even a comparatively short period will often 
be taken as 4 consent to the forfeiture and a bar to any 
decree. A brief reference to some of the decided 
cases may not be uninstructive. In England, in Mar- 
quis of Hertford v. Boore, 5 Ves. 719, a delay of four. 
teen months was considered no bar. In Eads v- 
Williams, 4 De G. M. & G. 674, a delay of three and a 
half years was adjudged fatal. In Southcomb v. The 
Bishop of Exeter, 6 Had. 213, a delay from January 17, 
1842, to August 30, 1843, was held to have the same 
effect. In Lord James Stuart v. Railway Co., 1 DeG. 
M. & G. 721, a delay from October, 1848, to July, 1850, 
was thought fatal. See also Spurrier v. Hancock, 4 
Ves. 667; Harrington v. Wheeler, id. 686; Guest v. 
Homfray, 5 id. 818; Watson v. Reid, 1 R. & My. 236. 
In this country, in Hedenburg v. Jones, 73 Lil. 149, four 
years were thought too long for the party to wait. In 
Roby v. Cossit, 78 Ill. 688, six years’ delay was consid- 
ered fatal. In Rid. Co. v. Bartlett, 10 Gray 384, three 
years were held to have the same effect. In Gariss v. 
Gariss, 16 N. J. Eq. 79, two years were considered too 
long for a party to wait; in Houghwout v. Murphy, 21 
id. 118, two years and a half. See also Merritt v. 
Brown, 21 id. 401; Miller v. Henlam, 51 Penn. St. 265; 
Eastman vy. Plumer, 46 N. H. 464; Ritson v. Dodge, 33 
Mich. 463; Iglehart v. Vail, 73 Ill. 63; Brown v. Hayes, 
33 Ga. 1836; McDermid v. McGregor, 21 Mich. 111; 
Gentry v. Rodgers, 40 Ala. 449; Mix v. Balduc, 78 Ill. 
215. Fowler v. Marshall. Opinion by Brewer, J. 


SUNDAY — SERVICE OF PROCESS ON— VOID AND AC- 
TIONABLE — EXEMPLARY DAMAGES.— (1) Service of an 
order of attachment upon Sunday is illegal and wrong- 
ful, and the defendant in the attachment proceedings 
may recover damages for such wrongful seizure. At 
common law, service of civil process on Sunday was 
void. Broom Leg. Max. 21; Swan v. Broome, 3 Burr. 
1595; Taylor v. Phillips, 3 East, 155; Sayles v. Smith, 
27 Am. Dec. 117; Coleman vy. Henderson, Litt. (Ky.) 
Sel. Cas. 171; Butter v. Kelsey, 15 Johns. 177; Strong 
v. Elliott, 8 Cow. 27; Shaw v. Dodge, 5 N. H. 462; 
Stern's Appeal, 64 Penn. St. 447. The statutes may not, 
in terms, prohibit service on Sunday, yet they prohibit 
labor generally, and at least impliedly recognize the 
invalidity of such service. (2) If the seizure was 
malicious, and in pursuance of aconspiracy to detain 
the property within the jurisdiction of the court until 
Monday, and then seize it under an alias order of 
attachment, the jury will be justified in awarding 
exemplary damages. Morris v. Shew. Opinion by 


Brewer, J. 
Se ee 


NEW JERSEY COURT OF CHANCERY 
ABSTRACT. 
MAY TERM, 1883.* 


AGENCY — DECLARATIONS OF AGENT — WILL NOT 
PROVE AGENCY.—Declarations made by an agent in the 
course of a transaction, in which he is authorized to 
represent his principal, are the declarations of his 
principal, but to entitle them to this effect the rela- 
tion of principal and agent must first be established 
by competent evidenee. Declarations of the person 
alleged to be the agent are not competent to establish 
the fact of agency. Gifford v. Landrine. Opinion by 
Van Fleet, V. C. 

CoNTRACT—SERVICES UNDER ONE VOID BY STATUTE 
OF FRAUDS MAY BE RECOVERED FOR — FORMER JUDG- 
MENT—LIMITATION—PARTNERSHIP. —(1) Where one 





*Appearing in 24 Kansas Reports. 





* Appearing in 10 Stewart's (837 N. J. Eq.) Reports. 
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person renders valuable services to another, under a 
contract invalid by the statute of frauds, and the per- 
son to whom the services are rendered, after getting 
them, refuses to perform his part of the contract, the 
person rendering the services may, in such event, treat 
the contract as a nullity and recover the value of his 
services in an action on the quantum meruit. Smith 
v. Smith’s Adm'r., 4 Dutch. 208; Rutan v. Hinchman, 
1 Vr. 255 (2 Vr. 496); McElroy v. Ludlum, 5 Stew. Eq. 
828. (2) A prior judgment pronounced by a competent 
court, between the same parties, on the same cause of 
action, and which decides the merits of the cause of 
action, is conclusive upon the parties. A prior judg- 
ment concludes only parties and privies, not strangers. 
A judgment against the surviving member of a firm 
does not conclude the representatives of the deceased 
partner. Smith v. Ballantyne, 10 Paige, 101; Leake and 
Watts Orphan House v. Lawrence, 11 id. 83, 2 Den. 577. 
(3) Trusts which fall within the proper, peculiar and ex- 
clusive jurisdiction of courts of equity are not subject 
to the statute of limitations. Courts of equity are not 
within the terms of the statute of limitations, and 
while they follow it by analogy, they will not apply 
their rules, founded on analogy, when it is against 
conscience to do so. Wanmaker v. Van Buskirk, Sax, 
685; Marsh v. Oliver 1 MeCart. 259; MeClane’s Ad- 
ministratrix v. Shepherd’s Executrix,6C. EK. Gr. 76. 
(4) It has long been settled that a creditor of a firm 
may have relief in equity, for the payment of his debt, 
against the separate assets left by a deceased partner, 
if the surviving partuer be insolvent and the firm 
assets exhausted. Lord King so held as early as 1692. 
Lane v. Williams, 2 Vern. 277, 292. Lord Eldon re- 
cognized this doctrine in Gray v. Chiswell, 9 Ves. 118, 
and in Ew parte Kendall, 17 id. 513, and Sir William 
Grant affirmed it in Devaynes v. Noble, 1 Mer. 528, 
564. And Chancellor Kent applied it, in all its length 
and breadth, in Hamersley v. Lambert, 2 Johus. Ch. 
508. Buckingham v. Ludlum. Opinion by Van Vleet, 
¥. © 

DIVORCE — FOR ANTE-NUPTIAL UNCHASTITY. — A 
man who himself has been guilty of ante-nuptial in- 
continence with the woman whom he afterward mar- 
ries is not entitled to a divorce because she happens 
to have been pregnant by another at the time of his 
own transgression, concerning which she deceives him. 
States v. Stales. Opinion by Bird, V. C. 


“XEMPTION — MARRIED WOMAN SUPPORTING HUS- 
BAND.—On a judgment against a married woman, a 
sheriff seized her chattels, consisting of household 
furniture, etc. She was living with her husband, who 
was insolvent and contributed but little to the family’s 
support, and she had for several years almost entirely 
maintained him and her children. Held, that her 
right to claim exemption under the execution act, as 
“a debtor having a family residing in this State,” not 
being clear, she therefore was not entitled to an in- 
junction restraining the sheriff from selling the chat- 
tels which she claimed were exempt. Vuir v. Howell. 
Opinion by Runyon, Ch. 

EE 

MASSACHUSETTS SUPREME JUDICIAL 

COURT ABSTRACT. 
APRIL TERM, 1883. 


CRIMINAL LAW —STATUTE AUTHORIZING CONDI- 
TIONAL PARDON VALID.—A statute authorizing a par- 
don conditioned that if the recipient shall commit cer- 
tain acts he may be remanded and confined for the 
unexpired term of his sentence, held valid. Jvtition of 
Kennedy. Opinion by Devens, J. 


EQUITABLE ACTION — WHEN ACTION NOT TRANS- 
FERRED FROM LAW COURT.—W here there is no danger 








of injury from lapse of time, and where the case can 
be fully and fairly tried at law, there is no occasion to 
seek the assistance of a court of equity; and in general 
a bill should not be entertained which will have the 
effect to transfer the trial of the cause from a court of 
law toa court of equity. Lee v. Lancashire R. (Co,, 
L. R., 6 Ch. 533, 534; Ochsenbeim v. Papelier, L. R., 
8 Ch. 695; Kemp v. Tucker, id. 369; Hoare v. Brem- 
ridge, id. 22; S. C., 14 Eq. 522; Johnston v. Young, J, 
R., 10 Eq. 405; Life Assur. Co. v. McBlain, I. R., 9 Eq. 
176; Insurance Co. v. Bailey, 15 Wall. 616. Payson y, 
Lamson. Opinion by C. Allen, J. 

MASTER AND SERVANT—NEGLIGENCE—WHEN MAS- 
TER NOT LIARLE FOR INJURY TO SERVANT—FELLOW 
SERVANT.—In an action for injury from being buried 
in an excavation in which plaintiff was doing work for 
defendant, the negligence of which the plaintiff com- 
plained consisted in not properly protecting the sides 
and bottom of the excavation in which he was at work, 
held, that if the defendant furnished the materials, 
the appliances for doing this, the use and application 
of them, according to the exigencies of the work, was 
the duty of servants engaged in the work, unless 
specially assumed by the master. Tleld, also that one 
superintending the work was a fellow servant of plaint- 
iff and the duty of such superintendent, in using the 
means and appliances provided for safely and properly 
carrying onthe work, was that of a servant engaged 
in the same business with the plaintiff, even if he had 
acted as the representative of the master in furnishing 
such means and appliances. Albro vy. Agawam Canal 
Co., 6 Cash. 75; MeDermott v. Boston, 133 Mass. 349; 
Flynn ¥. Salem, 154 id. Floyd vy. Sugden. Opinion by 
W. Alien, J. 

NEGLIGENCE—CONTRIBUTORY NEGLIGENCE OF PAS- 
SENGER.—Where a train moves off without warning 
and quietly in the dark so that a passenger might not 
notice the motion it is not negligence on the part of 
the passenger to alight. Brooks vy. Boston and Maine 
Railroad Co. Opinion by Holmes, J. 

NEGLIGENCE—UNSAFE BUILDING—OWNER LEAVING 
UNGUARDED ELEVATOR HOLE LIABLE TO POLICEMAN 
ENTERING BUILDING AT NIGHT AND INJURED.—Under 
a police regulation of the city of Boston, police are re- 
quired to enter buildings found open at night, and ex- 
amine if there be any thing wrong. A Massachusetts 
statute requires elevator holes to be guarded in build 
ings in Boston undera penalty for failure. Plaintiff, 
a police officer, entered defendants building at night 
under said regulation,and fell down an unguarded 
elevator hole. Held, that defendants were liable for 
the injury suffered thereby. “It is a very ancient rule 
of the common law,”’ says Gray, C. J., “*thatan entry 
upon land to save goods which are in jeopardy of being 
lost or destroyed by water, fire or other like danger is 
not a trespass.’’ Proctor v. Adams, 115 Mass. 376. As 
individuals may thus enter upon land of another, fire- 
men may do so for the protection of property, officers 
of the law for similar purposes and under proper cir- 
cumstances for the arrest of offenders or the execution 
of criminal process. The right to do this may be in 
limitation of the more general right of property which 
the owner has, but it is for his protection and that of 
the public. Metallic Co. v. Fitchburgh R. Co., 109 
Mass. 280; Hyde Park v. Gay, 120 id. 593; Common- 
wealth vy. Tobin, 108 id. 429; Commonwealth v. Reyn- 
olds, 120 id. 196. When doors are left open in the 
night time under such circumstances that property is 
unprotected, it is a reasonable police regulation which 
permits an officer to enter in order to warn the inmates 
of the house or to close and fasten the doors, and a 
license so to do is fairly implied which at least should 
shield him from being treated as a trespasser. When 
in the construction or management of a building the 
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Legislature sees fit to direct by statute that certain 
precautions shall be taken or certain guards against 
danger provided, the unrestricted use by the owner or 
occupant of property is rightfully controlled, and those 
who enter in the performance of a lawful duty and are 
injured by the neglect of the party responsible have 
just ground of action against him. The act is not to 
be limited in its operations to the protection of fire- 
men. The fact that theré was a penalty imposed by 
the statute for neglect of duty in regard to the railing 
and protection of the elevator well does not exonerate 
those responsible therefor from such liability. The 
case of Kirby v. Boylston Association, 14 Gray, 249, 
does not decide otherwise. As a general rule, where 
an act is enjoined or forbidden under a statutory 
penalty, and the failure to do the act enjoined or 
doing the act forbidden has contributed to an injury, 
the party thus in default is liable therefor to the 
party injured, notwithstanding he may also be sub- 
ject toa penalty. Kidder v. Dunstable, 11 Gray, 3542. 
Parker v. Barnard. Opinion by Devens, J. 

REPLEVIN—WHEN DEMAND UNNECESSARY. — Where 
a person having no lawful right to goods obtains pos- 
session of the same by a writ of replevin, the owner of 
the goods entitled to the possession may replevy them 
without demand. White v. Dolliver, 113 Mass. 400; 
Bussing v. Rice, 2 Cush. 40; Blanchard v. Child, 7 
Gray, 155. MKeleher vy. Clark. Opinion by Field, J. 

ms a 


RECENT ENGLISH DECISIONS. 


(RE INSURANCE—VENDOR RECEIVING MONEY FOR 
LOSS FROM WHICH HE DID NOT SUFFER—SUBROGA- 
TION.—-According tothe doctrine of subrogation, as 
between the insurer and the assured, the insurer is 
entitled to the advantage of every right of the assured, 
whether such right consists in contract, fulfilled or 
unfulfilled, or in remedy for tort capable of being in- 
sisted on or already insisted on, orinany other right, 
whether by way of condition or otherwise, legal or 
equitable, which can be, or has been, exercised, or has 
accrued, and whether such right could or could not be 
enforced by the insurer in the name of the assured, by 
the exercise or acquiring of which right or condition 
the loss against which the assured is insured, can be 
or has been diminished. A vendor contracted with a 
purchaser for the sale, at a specified sum, of a house, 
which had been insured by the vendor with an insur- 
ance company against fire. The contract contained 
no reference to the insurance. After the date of the 
contract, but before the date fixed for completion, the 
house was damaged by fire, aud the vendor received 
the insurance money from the company. The pur- 
chase was afterward completed, and the purchase- 
money agreed upon, without any abatement on ac- 
count of the damage by fire, was paid to the vendor. 
Held in an action by the company against the vendor, 
that the company were entitled to recover asum equal 
to the insurance money from the vendor for their own 
benefit. Judgment of Chitty, J. (8 Q. B. D. 613), re- 
versed. Ct. of App., March 12, 1883. Castellain v. 
Puston. Opinions by Brett, Colton and Bowen, L. 
JJ. (L. R., 11 Q. B. D. 380.) 

MARITIME LAW—NECESSARIES FOR SHIP, WHAT ARE 
—INSURANCE.—The insurance of aship is not a neces- 
sary within the meaning of 3and 4 Vict., ch. 65, $6. 
The managing owner of a foreign ship was indebted 
ou a general account unconnected with the ship to the 
plaintiffs, and the freight of the ship was in the hands 
of certain shipbrokers, and the plaintiffs refused to 
make a further advance to such managing owner, but 
agreed to advance money for necessaries for the ship. 
In accordance with this arrangement the plaintiffs 
handed a check to the managing owner as though for 
the purchase of necessaries, and he at once returned it 





to the plaintiffs as payment of his debt to them, and 
the necessaries were actually purchased out of the 
freight in the hands of the shipbrokers. Held, that 
under the circumstances, the money must be consid- 
ered as having been advanced for the purchase of 
necessaries, and that the manner of the advance was 
no barto the plaintiffs’ right to recover such an 
umount as was actually spent in necessaries. Prob. 
Div., July 23, 1883. Zhe Heinrich Bjorn. Opinion by 
Sir James Hannen. (L. R., 8 P. D. 151.) 

NEGLIGENCE — LICENSEE INJURED IN BUILDING 
BEING REPAIRED.—The deceased was employed by a 
builder to watch and protect certain unfinished build- 
ings. Workmen were employed by the defendant, a 
contractor, on the land near to where the deceased 
was on duty, to excavate the earth for the founda- 
tions of other buildings. Inthe performance of this 
operation they employed a steam-crane and winch, to 
which were attached a chain and iron bucket, by means 
of which the earth was raised from the excavation 
and thence tothe carts which were to carry it away. 
The deceased had nothing to do with the excavations, 
but was standing where he need not have been, watch- 
ing the defendant’s men at work, and allowing the 
bucket to pass some three feet over his head, when the 
chain broke, and the bucket and its contents falling 
upon him so injured him that he subsequently died. 
Held, that there was no evidence of negligence in the 
defendant’s workmen; that the deceased was at the 
most a bare licensee; and that he stood where he did 
subject to all the risks incident to the position in 
which he had placed himself. Ct. of App., June 22, 
1883. Butchelor v. Fortescwe. Opinions by Bowen, L. 
J., and Brett, M. R. (Ll. R., 11 Q. B. D. 474.) 


oe 
CORRESPONDENCE. 


JUDGE NELSON’sS PORTRAIT. 

The following, from a son of the late Justice 
Nelson, explains itself. 

Hon. WILLIAM H. ARNOUX: 

Dear Sir—L have read in the ALBANY LAW JoURNAL 
your address on the presentation of a portrait of the 
late Mr. Justice Samuel Nelson to the Court of Ap- 
peals of the State of New York. Itis very gratifying 
to the remaining members of the family, that in these 
days the memory of their father is still green, and his 
past example and simple mode of life held in honor 
and esteem by the rising generation. I tender to you 
in behalf of the family our heartfelt appreciation of 
the kind words spoken, and through you to the donors 
our acknowledgment of the respect thus paid to his 
memory. 

Very respectfully your obedient servant, 

R. R. Newson. 

St. PAu, Mrinn., November 24, 1883. 


EXxcePrtrio PROBAT REGULAM. 
Editor of the Albany Law Journal: 

In arecent correspondence with aD. D., of note, I 
cited against his construction of a scriptural law, in 
question between us, another one, in pari materia, 
which conflicted with such construction, and he re- 
plied that the law I cited was ‘‘the exceplio which 
probat regulam.”’ Evidently this very common use of 
‘‘exceptio probut regulam by poor reasoners, for getting 
rid of an inconsistency, etc., must be erroneous, for it 
is absurd to say that alaw, rule, proposition or fact 
is proved by acontrary one. But I have looked in 
vain for any reasonable exposition of the maxim. 
Broome gives it in his index, and cites 3 T. R. 722, but 
says nothing about it. In the case he cites Lord 
Kenyon, C. J., said: ‘‘Every exception that can be 
accounted for isso mucha confirmation of the rule 
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that it has become a maxim, exceptio probat regulum.” 
But this is unsatisfactory; for if a supposed exception 
(ex. gr., the perturbations of Uranus to Newton’s 
Law of Gravitation) can be accounted for as within 
the law (as were those perturbations by Leverrier's 
discovery of Neptune) then the maxim is bereft of its 
application; and besides, the maxim is not that an 
exception confirms , but proves a rule. In ‘ Words, 
Facts and Phrases,’ by Edwards, the best explanation 
offered is that an ‘“‘exception”’ (called such) implies a 
rule—proves the existence of one—but that would re- 
duce the maxim to a useless truism. And finding 
nothing more on the subject I turn to you for informa- 
tion. 

My own idea is that the maxim means that an ex- 
ception from a law proves the law of breadth to cover 
the excepted case—wherefore, the exception. Sup- 
pose, ex. gr., a law about our “canals,” and that its 
application to canal basins were otherwise doubtful, 
an exception of the Albany canal basin would prove 
that the term “canals” included canal basins—prove 
the general law, as one including canal basins equally 
with the mainline. In this sense of the maxim, its 
argument is often used in the law, but the maxim it- 
self seldom is, and very likely because it has fallen 
into disrepute among lawyers, from its misuse by 
others. 


Troy, N. Y., Dec., 1883. J. B. G. 


{Richard Grant White in ** Words, and their Uses” 
(appendix, p. 433), suggests the addition of “*de rebus 
non exceptio,” and in “Glossary of ‘Terms and Phrases” 
by Percy Smith, the maxim is so given, but no au- 
thority for that form of it is cited. The above solu- 
tion of the maxim is correct, and as Mr. White says, 
“thecommon use of this maxim is worthy only of 
idiots, for it involves idiotic reasoning.”’-—ED.] 


Yours truly, 


CopE OF CRIMINAL PROCEDURE, §§ 221, 717. 
Editor of the Albany Law Journal: 

Tanswer the query of ‘‘ Subscriber,’ in your issue of 
this date, thus: The provisions of the Code of Crim- 
inal Procedure, regarding the jurisdiction and punish- 
ment of assault in the third degree, are not inconsist- 
ent. The punishment which may be inflicted by 
courts of special sessions is limited in this, as in all 
cases, to a fine of not more than fifty dollars, or im- 
prisonment fora term not exceeding six months, or 
both. 

But courts of record may punish the same crime by 
a fine as large as $250, or a year’s imprisonment or 
both. Although the jurisdiction of courts of special 
sessions is, as a general rule, exclusive, yet the Code it- 
self points out two methods by which jurisdiction 
may be acquired by the higher courts. These are, 
first, the removal of a complaint from the inferior 
tribunal to the grand jury, followed by indictment 
(Code, § 57). Secondly, the conviction of assault in 
the third degree of a person who has been arraigned 
and tried on an indictment for assault in one of the 
higher degrees, or who, being thus arraigned, may 
plead guilty to assault in the third degree. 

Yours respectfully, 
Wiiii1AM H: Hate. 

ALBANY, Dec. 8 1883. 


—— 


COURT OF APPEALS DECISIONS. 


\ ee following decisions were handed down Tues- 
day, December 11, 1883. 
Judgment affirmed with costs—H. Hudson Holly, 
respdt. v. William H. Guion, applt.; Alonzo Clark, 





respt., v. Lake Shore & Michigan Southern R. Co. 
applt.; Loring v. Same; Clark v. Same; Whitman y. 
Same; Almira B. Coleman, respt., v. Manhattan Beach 
improvement Company, limited, and another, applts. 
—Judgment reversed as to Wilmot and Koch, new 
trial granted, costs to abide the event—Union Dime 
Savings Institution of New York, applt., v. Osee W. 
Wilmot and another, respt. Appeal dismissed, with 
costs—Susan A. Rogers, respt., v. Village of Sandy 
Hill et al., applts.; John O’ Reilly and another, applts., 
v. City of Kingston.—Judgment reversed, new trial 
granted, costs to abide the event — Samuel L. Bliss, 
respt., v. Royal S. Johnsonand Abner Johnson, adm’rs. 
etc., applts. —— Judgment affirmed, without costs — 
Jane A Weed and another, applts., v. Charles O. Root, 
impl’d, ete., respt.—— Judgment of General and 
Special Terms reversed and judgment ordered for the 
defendant dismissing the complaint, with costs—Wil- 
liam R. Seward, trustee, etc., respts., v. Burrall Spencer 
and another, impl'd., applts. Order affirmed, with 
costs—/n re Application of New York, West Shore & 
Buffalo Railway Company to acquire land of Theophilia 
G. Townsend and others. Benjamin Russak, surv’r, 
etc., applt., v. John Sabey, Jr.,  respt.— 
Motion to amend return granted, with costs—Marie 
Hausner, adm’x, ete., v. Brooklyn City R. Co.— 
Motion to appoint special guardian granted, without 
costs— Alfred G. Freeman, ex’r, ete., v. Hurriet A. Coil 
and another. Motion to amend record so as to have 
date of decision fixed between March 27, 1883, and 
April 5, 1883, when defendant died, granted without 
costsand date of decision fixed as of March 27, 1883 
—Mary Ann Feister v. John Shepard, ex’r, etc. 
Motion to vacate order dismissing appeal, granted on 
condition that within ten days from the entry of this 
order she pay to the respondent or to her attorney 
$53.44 and cause the return to this court to be filed, 
and in case of her failure to comply with this condi- 
tion, the motion is denied with $10 costs—Hannih 
Mead, adm’x, ete., v. Lucretia C. Smith. Motion to 
correct judgment and remittitur. Motion to correct 
remittitur granted so faras toread: ‘Judgment of 
Special and General Terms reversed and judgment of 
foreclosure ordered for the plaintiff according to the 
prayer of the complaint, with costs of the action and 
of this appeal, provided he stipulates that the amount 
of principal secured to be paid by the bond and mort- 
gage is only $3,765, with interest on that sum from 
December 16, 1877; if he does not so stipulate, then a 
new trial is granted, costs to abide the event,” in 
other respects denied—Henry R. Dunham v. Joseph 
Cudlipp. Same as above, except that the principal 
here is $2,825—Suame v. Same. 


NOTES. 

HE Criminal Law Magazine for November contains 
an article on Void Sentences, by Judge Seymour 
D. Thompson, and one on Presumptions and the 
Burden of Proof,by John D. Lawson. Clipped from 
the New York Herald of 2021. (Price one mill.) The 
celebrated libel suit of Feuardent vy. Cesnola was up 
again yesterday in the United States Circus Court. 
Mr. Feuardent’s executor sat by his counsel as if con- 
fident of the result,while Mr. Di Cesnola’s great grand: 
son, who inherited this lawsuit by his great grand- 
father’s will, moved uneasily in his seat. Some an- 
noyance was experienced at the opening by the sud- 
den death of one of the jurors, as he left no children 
to take his place, and his long-lost twin brother had 
to be found before the trial could proceed. * * * 
The first witness called was the nephew, three genera- 

tions removed, of Mr. Clarence Cook.—Life. 
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CURRENT TOPICS. 


N event has occurred which we have been ex- 
pecting for several years, with wonder that it 
has been so long delayed. The Court of Appeals 
have failed to clear their calendar at the close of 
the year. The judges have labored with their 
accustomed devotion and fidelity, and have decided 
about the usual number of causes, say 550. But 
the appeals have increased, and there will be a 
remanet of probably 150, and these with the new 
causes will probably swell the new calendar to 800 
causes. This is a very serious event. This court 
has for twelve years been the only court in the 
United States that has kept up with its business. 
But at what a sacrifice of life and health! Judges 
Church, Peckham, Grover and Allen literally worked 
themselves to death, and other members of the 
court have seriously impaired their health in their 
hopeless undertaking. 


The very serious question is now presented, what 
measure of relief shall be adopted? —for some im- 
mediate relief must be afforded, or the public 
interests will suffer, and the detriment will rapidly 
accumulate. It is apparent that this court will 
never again be able to clear its calendars. The in- 
crease of population and of the number of important 
causes will make the calendars larger than hereto- 
fore. It has just been found necessary to elect 
twelve new Supreme Court judges, and it is not at 
all singular that the necessity has arisen for more 
help in the ultimate court. We are not sure in our 
own minds of the best mode of effecting this relief. 
Two things we however are sure of: that the 
facilities for appeals should not be reduced, and 
that a commission, to say the least, would be un- 
popular, The true remedy is not by trying to cut off 
litigation, for the people have a right to all they 
want. The remedy should be permanent rather 
than temporary, for the difficulty of the situation 
is certain to be worse rather than better. Our 
present impression is that steps should be taken to 
give greater efficiency to the present court. But 
how this can best be brought about is debatable. 
We should like to hear suggestions from our readers 
on this point. At all events a measure for relief 
should be introduced into our present Legislature, 
so that the requisite constitutional amendment can 
be made at the earliest possible day. 


There has been a very amusing case pending be- 
fore a justice of the peace on Long Island, the 
question being as to the validity of a marriage 
ceremony which the alleged husband insists was in 
jest and the bride’s mother insists was in earnest. 


Vor. 28 —No. 25. 





The case wiil afford comfort to those who believe 
in ceremonial marriages, because they can argue that 
there ought to be more formal and easily provable 
ceremonies as requisites toa valid marriage. On 
the other hand the advocates of the civil contract 
theory can argue that any ceremony is liable to the 
defense that it was not seriously intended. Those 
who think that the sexual relations of American 
young people are too free and easy will find this 
case very comforting, for it exposes a degree of 
social intimacy among the young people of a village 
that is, to say the least, Arcadian, and reminds one 
of the endearments which Rufus Choate sought to 
excuse on the ground that they were innocently 
intended “ to relieve the austerities of hay-making.” 


The result of the recent trial in the Dwight 
insurance case serves to demonstrate the prejudices 
of juries against life insurance companies and the 
contempt into which expert medical testimony has 
fallen. The companies had a good theory to stand 
on, namely, that an insolvent would hardly insure 
his life for $250,000, expecting to pay the premiums 
for any length of time, and that as the insured died 
before the second premiums fell due, the pre- 
sumption of suicide was strong. On the other hand, 
outside of the case of Oily Gammon, there is no 
recorded instance of a man's insuring his life with 
suicidal intent. The inherent difficulty in the 
companies’ case was a defect of proof to substantiate 
their theory. To be sure, half a dozen distinguished 
surgeons testified that Dwight must have hanged 
himself, for they plainly saw the crease of the noose 
around his neck. But an unimpeached witness 
swore that he saw him die quietly in bed in christian 
fashion. This seemed to go against the expert 
theory, and it is hardly to be wondered at that the 
jury preferred apparent fact to confessed theory. Of 
course it will bea long day before the claimants get 
their money, however. 


Some protests have come to us aginst the judge’s 
putting on gowns, Some of these are serious, others 
jocose. One newspaper writer opposes the innova- 
tion on the ground that it would be inconsistent 
with our ‘republican simplicity.” At the same 
time he indulges in many Latin quotations — which 
might as well be liable to the same charge. The 
Sunday Argus of this city gives us a merry column 
in the same strain. The matter is perhaps not very 
important, and the judges may well be left to dress 
as they choose. Apropos we clip the following from 
the London Solicitors’ Journal: **The momentous 
question of the wearing of bands has been brought 
under the consideration of the Scotch bar. It seems 
to be admitted that bands were formerly worn in 
Scotland as in England, but they are supposed to 
have dropped out of use some time in the last cen- 
tury. They are still worn by Scotch advocates 
when practicing before the House of Lords; but in 
Scotland advocates wear only the white necktie, 
while the judges, and also the Dean of Faculty, are 
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attired in a courtly kind of cravat. Last week a 
meeting of the faculty was held to consider a resolu- 
tion that the wearing of bands in all the courts 
should be resumed. Tothis the ‘ previous question’ 
was moved, and was carried by a majority on a 
show of hands. The chief supporter of the existing 
practice (whose name we shall not record) is repor- 
ted to have argued that there was danger of bands 
being kept too long from the washerwomen, and 
still more, of their being used to concéal from 
public criticism the defective state of their shirt- 
front.” 


The fourth volume of the Hawaiian Reports is 
of considerable interest, taking the reader into 
a strange region, among queer names, and in- 
volving some singular questions, The parties are 
such gentlemen as Ah Fong alias Ah Fawn, Chow 
Bick Git, Tong Lee, Wa Sing, Wong Kim, Yim 
Quon, Wong Leong, Kuheleaumoku, Lonowahine, 
Nakuimanu, Piveiwa, and the like. In the Matter 
of the Bank of Kalakaua, there was a charge of 
smuggling opium in firewood. In the King v. Tong 
Lee, it was held that an act of the Legislature provid- 
ing for the erection of public laundries, and forbid- 
ding the carrying on of the laundry business for hire 
within three miles froma certain point in Honolulu, 
is constitutional. The court lay stress on the 
phrase, ‘‘ for hire,” holding that it is not unlawful 


” 


to wash privately within those limits, to any extent 
. eo , 
provided it is not done as a business. 


It seems 
that the resort of ‘‘ treating” jurors is not unknown 
in these innocent islands. In Aulaeokekoi v. Kahanu, 
the court observed: ‘* The defendant, immediately 
on the verdict being rendered in his favor, invited 
the jury todine at his expense. This was done 
even while the jury were leaving the court-room. 
The proof is also made that the jury accepted the 
invitation, and were treated to a dinner in a public 
restaurant in our town. This was a reward given 
by a successful suitor tothe jury, as if they had 
shown him a favor which was thus to be compensa- 
ted. Whether this was in pursuance of a promise 
to this effect made before the trial it is impossible 
to say. But whether it was so or not, we cannot 
allow this to pass unrebuked, for if this practice 
should be continued, juries would be led to expect 
such favors in every case, and a tacit understanding 
that certain parties if they should win would treat 
the jury would be equivalent to a promise to treat 
them, and the jury would be tempted to let the 
verdict go in favor of that one of the parties liti- 
gant whose liberality or means would insure them 
the most generous entertainment. Juries are to 
discharge their responsible duties without expecta- 
tion of receiving favors of any description from 
snecessful parties. Such practices are a species of 
bribery, and if when brought to the notice of the 
court they should be overlooked, they would en- 
courage still greater corruption. The public treat- 
ing of a jury by a successful litigant was an indecent 
and demoralizing spectacle, and tended to bring the 





administration of justice into disrepute.” In civil 
cases, it seems nine jurors may pronounce the verdict, 
In The King v. Ah Fong alias Ah Fawn, a convic- 
tion of unlawfully having opium for smoking was 
sustained althongh the opium was only a piece as 
large as a pea. The court said the maxim de 
minimis did not apply. The wild-turkey case of 
The King v. Manu, we commented on in 23 Atp., 
Law Jour. 444. We do not know whether there 
is any truth in the following which is going the 
rounds of the newspapers: ‘‘An American lawyer 
is now Attorney-General of the Sandwich Islands, 
If in two years he doesn’t own the entire country 
and hold the king’s note for a large sum, he is no 
credit to the American bar.” We observe however 
that the Attorney-General resigned last May. Per- 
haps the king would not give him his note. 


Our London contemporaries seem to have had a 
bad fright about the alleged proposal to erect district 
courts in England. The London Law Times says: 
‘**It is perfectly true, as stated by the correspondent 
of an evening paper, that there was something like 
a panic amongst members of the bar upon the 
publication of the announcement that the district 
courts bill was the work, and had been distributed 
by direction of, the Lord Chancellor. And had the 
report been true, there would have been good 
ground for alarm. Vested interests, of course, are 
nothing in these days. At any moment professional 
or trade security may be threatened. The recent 
judicial tour in America has not tended to increase 
the confidence of the bar in the stability of existing 
institutions. But it wes nevertheless scarcely 
credible that immediately after the reform in our 
procedure and the erection of Royal Courts, at a vast 
expense, the head of the law should contemplate 
entire subversion of the judicature. It is to be 
hoped that the bar committee will soon be in a 
position to put the drag on the well-known radical 
tendencies of prominent members of both bench 
and bar.” This is evidently aimed at [cid 
Coleridge. As the best features of the present 
British judicial procedure have been copied from 
our own, the sensitiveness of our contemporaries 
seems out of place. There are other features that 
the English might well copy. The ‘‘ stability of 
existing institutions” is a phrase that no longer 
serves to conjure with. If institutions are wrong, or 
susceptible of improvement, they are all the worse 
for being stable. But it puzzles us to comprehend 
how a bar committee can ‘‘put the drag on” 
judges. Perhaps the proposed bill was an ‘‘ omnibus 
bill.” 


——__>__—_ 


NOTES OF CASES. 


N Wilkins v. Day, Q. B. Div., November 14, 1883, 
49 L. T. Rep. (N. 8.) 399, the defendant left 

an agricultural roller between the hedge and the 
metalled part of the road, having removed it froma 
field on the opposite side of the road for his own 
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convenience. <A pony, drawing a carriage in which 
the plaintiff’s wife was riding, shied at the roller, 
upset the carriage, and the plaintiff's wife was 
killed. Held, that the roller was an obstruction to 
the highway; that it was an unreasonable user of 
the highway by the defendant, and that the plaintiff 
was entitled to recover damages for the death of his 
wife under Lord Campbell’s Act. The court, Grove, 
J.,said: ‘Upon the cases cited I think the law seems 
clear, and that is, that although a person is entitled 
to use the highway for necessary purposes, it is 
essential and expedient that he should not be 
allowed to use it in an unreasonable manner. It 
does not follow that because a person may use the 
highway for his horses and carriages he may 
obstruct it. If the defendant had been merely 
taking the roller from one field to another and the 
pony had shied at it, the defendant would not have 
been liable, because that would not have been an un- 
reasonable user of the highway. Theroller was not 
left there for use, but simply for the convenience of 
the farmer. In other words, he made the highway 
a standing ground for his roller until it suited his 
convenience to take it away. There was some evi- 
dence given to show that several horses had shied 
at it the same day, and therefore it must have been 
there some little time before the accident happened. 
The roller was on the highway, and it was an ob- 
struction in the sense that it impeded the proper 


use of the highway. It was in consequence of the 


improper use of the highway by the defendant that 
the pony shied and the accident happened. 


There 
is no misdirection. Therefore the verdict being 
legally sustaizied by the evidence, can we say that 
it was an unreasonable verdict? I think not. The 
defendant might have left the roller on the field, or 
taken it into the opposite field, and I am of opinion 
that the plaintiff is entitled to judgment.” Counsel 
cited Harris v. Mobbs, 3 Ex. Div. 268, the case of a 
house van attached to a steam plough. See Dennett 
v. Fifield, 18 R. I. 139; S. C., 48 Am. Rep. 17; 
Turner v. Buchanan, 82 Ind. 147; 8. C., 42 Am. 
Rep. 485; Foshay v. Glen Ilaven, 25 Wis. 288; 8. C., 
3 Am. Rep. 78; Ayer v. City of Norwich, 39 Conn. 
376; S. C., 12 Am. Rep. 396; Macomber v. Nichols, 
34 Mich. 212; S. C., 22 Am. Rep. 522, and note, 
522; Card v. City of Ellsworth, 65 Me. 547; 8. C., 


D225 
20 Am. Rep. 722. 


In St. Johnsbury, ete., Railroad Co. v. Hunt, 55 
Vt. 570, it was held that a railroad company may 
maintain an action against one who maliciously 
causes the arrest of its engineer while running a 
train, with intent to delay the train and injure the 
company. The court said, Veazey, J.: ‘‘The 
defendant’s counsel contends that the ‘ gravamen 
of the court is the arrest of Collins,’ and that his 
arrest was no infringement of the rights of the plaint- 
iff; that this was illegal, if at all, only as against 
him, and that the plaintiff cannot recover dama- 
ges for an act not illegal as to itself; that the dama- 
ges resulting to the plaintiff from this arrest of its 





servant upon due process are damnum absque injuria. 
We think the assumption that the gist of the count 
is the arrest of Collins is unsound. The gist is the 
delay of the train for the purpose of injury to the 
plaintiff. To accomplish the injury the defendant 
resorted to the contrivance of a legal proceeding 
against the servant. The process was correct in 
form, and was a legal warrant for the act of the 
officer. But back of that, the act of resorting to 
legal proceedings against Collins was, under the 
averment, wrongful, and this wrongful act was 
adopted as a means and forthe purpose of injuring 
the plaintiff. The preliminary or concurrent wrong 
to Collins did not alter the character of the wrong 
to this plaintiff. The wrong to Collins was the 
instrumentality adopted to accomplish this injury. 
A suit for malicious prosecution by Collins would 
not be affected by the fact that the officer was 
warranted in serving the original process, or that 
his act of arresting was legal as to him, but it 
would reach back to the question of motive and 
probability of cause. No more should the interven- 
ing act of the officer affect the plaintiffs remedy 
here. The same injury to the plaintiff might have 
been accomplished by placing an obstruction upon 
the track. Probably if the defendant had had a 
lawful claim against Collins, and the enforcement 
of it by legal process had produced the same injury 
to the plaintiffcompany, it would have been remedi- 
less even if the real motive of the process had been 
such injury; because it is immaterial with what 
motive a person does a legal act. But this suit is 
not brought by the plaintiff for interference with 
its servant and to recover damages resulting from 
loss of his services; it is brought for stopping and 
delaying the train to the plaintiff’s injury. The 
declaration sets up the unwarrantable interference 
with the servant simply as a method by which the 
designed result was accomplished. It is further 
cuntended in behalf of the defendant that Collins 
being the injured party has his action for the injury 
done, and that the defendant ought not to be- 
subjected to two actions for the same act. It is 
admitted under the demurrer that this plaintiff was 
injured by the act of the defendant which we hold 
was wrongful, It is no answer to a claim for this 
injury to say that this act also injured another party. 
Each party suffering directly from a wrongful act is 
entitled to a remedy against the wrong-doer. A 
single act of trespass destroying one man’s arm and 
another man’s leg would create a right of action in 
each separately.” 


In Van Steenwyck v. Washburn, Wisconsin Su- 
preme Court, November 20, 1883, 17 N. W. Rep. 
289, it is held that the right and duty of election 
by a widow in case of a provision by will in lieu of 
dower is personal, and must be exercised by her 
alone, and she is not excused although insane. The 
court, Cole, C. J., said: ‘‘ Does the statute apply 
to an insane person? On this point it is vigorously 
insisted that it does not; that the statute provides 
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only for cases where an election 1s possible; that an 
insane widow is incapable of making any election, 
of exercising any intelligent judgment or choice, 
therefore she cannot come within its terms. The 
statute manifestly implies choice or election on the 
part of the widow, or by some instrumentality in her 
behalf. At the same time it is apparent that the 
statute contains no exception of persons who are 
insane or otherwise under disability. Where the 
widow is sane, is sui juris, capable of making con- 
tracts, competent to bind herself by a legal obliga- 
tion, the way is plain. She can elect whether she 
will take the devise or other provision made for her 
in the will of her husband, or whether she will claim 
that interest in his estate which the law gives her. 
But when we come to apply the statute to an insane 
widow, non compos mentis, one who can exercise no 
intelligent judgment or choice, one who is not 
responsible for her acts, then it goes against our 
notions of right and justice. Still, the law is well 
settled that in the construction of statutes general 
words are to have a general operation, unless some- 
thing is found in the statute itself which affords 
grounds for qualifying or restraining them. ‘ No 
exceptions can be claimed in favor of particular 
persons or classes unless they are expressly men- 
tioned.’ Dixon, C. J., in Woodbury v. Shackleford, 
19 Wis. 60. The same principle was recognized and 
enforced in Lindsay v. Fay, 28 Wis. 177, and is 
doubtless in accord with the great weight of judicial 
opinion on this subject. As the Legislature has made 
no exception inthe statute, the courts have no right 
to make one, because to do so would be legislation. 
Were we to hold that the statute does not includea 
widow of unsound mind, we should certainly be 
making an addition to it which the Legislature has 
not seen fit to enact. The ill effects of holding that 
the statute did not include an insane widow were 
most ably presented in the argument of respondents’ 
counsel. These evil consequences, however proper 
for the consideration of the Legislature, can really 
have no weight in giving construction to a.statute 
which is plain and unambiguous in its language. The 
doctrine of an inherent equity, creating an exception 
as to any disability where the legislature has made 
none, must be abandoned, particularly in a country 
where the legislative power is distinct from the 
judicial. The result therefore on this point is that 
we must hold that the general words in tlie statute 
havea general application, and since thereis no 
exception as to an insane widow, the court can 
create none. Demarest v. Wynkoop, 3 Johns. Ch. 
138; Lewis v. Lewis, 7 Ired. (Law,) 73; Thompson v. 
Egbert, 2 Har. (N. J.) 462; Bank v. Dalton, 9 
How. 522.” The like was held in Crenshaw v. 
Carpenter, 69 Ala. 572; S. C., 44 Am. Rep. 539; 
Crozier’s Appeal, 90 Penn. St. 384; 8. C., 39 Am. 
Rep. 666. But the court held inthe principal case 
that a court of equity might elect for her, if 
petitioned within a proper time. In Wright v, 
West, 2 Lea, 78, a widow having been prevented by 
insanity from dissenting within the statutory time, 
it was held that she-might afterward in equity 





claim her rights as if she had duly dissented. Lyon, 
J., dissented in the principal case. 


In Woodling v. Knickerbocker, Minnesota Supreme 
Court, November 28, 1883, 17 N. W. Rep. 387, two 
interesting questions of libel arose. The court said: 
‘The libels alleged in the complaint were placards 
placed upon a table belonging to and standing upon 
the sidewalk in front of the place of kusiness of the 
‘ Knickerbocker Furniture Company,’ a firm: engaged 
in dealing at wholesale and retail in furniture and 
draperies, in Minneapolis. The defendants are 
alleged to be partners in that firm, and the complaint 
charges that they, and each of them, put the 
placards on the table. The first placard read: 
‘Taken back from Dr. Woodling, who could not 
pey for it; to be sold at a bargain.’ This was re- 
moved by plaintiff, and soon after another was 
placed on the table, which read: ‘This was taken 
from Dr. Woodling, as he would not pay for it; 
for sale at a bargain;’ and near this, at the same 
time was placed another: ‘Moral: Beware of dead- 
beats.’ These two, read together, as they were 
undoubtedly intended to be, constitute a gross libel. 
They are clearly defamatory on their face. The first 
one, that removed by plaintiff, comes within the 
second class of words classified in Pratt v. Pioneer 
Press Co., 80 Minn. 41, 7. e., those that are reason- 
ably susceptible of a defamatory meaning as well as 
an innocent one, according to the occasion and 
circumstances of using them. What meaning, 
whether injurious or not injurious to plaintiff, they 
would convey to ordinary men, who read them 
without a knowledge of the transaction to which 
they referred, was forthe jury to determine, in 
view of the circumstances under which they were 
exposed to the public perusal, and whether they 
were libellous or not ought to have been left to the 
jury to say. It appeared on the trial that the defend- 
ants Layman and 8. E. Knickerbocker were mem- 
bers of the firm. How George Knickerbocker was 
connected with it did not appear. And it did not 
appear that 8. E, Knickerbocker had any thing to 
do with, or knew any thing of, the placing of the 
placards on the table. She cannot be held liable 
unless by reason of it having been done by her 
partner, or by some one in the service of the firm. 
One can be held liable fora libel published by 
another only because he has authorized him to make 
the publication. There is; nothing in the nature of 
the business of this firm — that of dealing in furni- 
ture and draperies — from which authority to one 
partner or toa servant to gratuitously publish a 
libel can be implied. The case is different from 
that of a partnership whose business is publishing 
or selling either books or newspapers, where each 
partner is supposed to have authority to publish or 
sell, and to determine what shall be published or 
sold, and also from that of the necessary correspond- 
ence of a firm, where each partner is presumed 
authorized to conduct it, and to determine on its 
substance and terms.”’ 
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The same court, in Olson v. Crossman, November 
17, 1883, 17 N. W. Rep. 375, an‘action against an inn- 
keeper, held that it is not imputable as negligence 
in the guest that he consented to be placed to sleep 
in aroom with another guest with whom he did not 
come to the inn, and who wasa stranger to him, by 
whom his goods were stolen, 


In McCullough v. Hemingway and Shoneman, 
Pennsylvania Common Pleas, June 2, 1883, 14 W. 
N. Cas. 14, the plaintiff, passing along a sidewalk, 
was struck and injured by a bag of waste paper 
thrown from a window of the defendant Shoneman’s 
building by the servants of the defendant Heming- 
way, who had bought the waste and sent his servants 
to pack and remove it. Shoneman had forbidden 
the removal through his store, and knew it would 
be effected through the windows. The court held 
that Shoneman was not liable, observing: ‘In 
Stevens v. Armstrong and Squires, 2 Seld. 435, the 
defendants were merchants in the city of Troy, 
New York. They sold to Messrs. E. & D. B. Plum 
a box which was in the upper loft of the defendants’ 
store. The Messrs. Plum sent their porter for it. 
He went up into the loft to get the box, and 
hallooed to some one to hoist the fall, which was 
on the outside and in front of thestore, which being 
done, the porter hooked the box by the ends and 
swung it out, and while it was descending, it struck 
against the middle roller, which knocked it out of 
the hooks, and it fell, striking the plaintiff violently 
on the head and injuring him. At the trial the 


judge charged the jury, that if they should find that 
the porter went into the store with the knowledge 
or permission of the defendants, he so far became 
their agent and servant, while engaged in that 
business, as to render them liable for the conse- 
quences of his carelessness, and the question on 
appeal was whether the judge did not err in so 


charging. The Court of Appeals held that ‘the 
defendants could not be rendered liable for the 
negligent acts of the porter, by virtue of the princi- 
ple applicable to the relation of master and servant, 
unless that relationin fact subsisted. Knowing and 
permitting the porter to go into the loft to get the 
box, being in fact, at the time, the servant of Plum, 
and actually acting in his employment, did not 
constitute the porter in any degree the agent or 
servant of the defendants while engaged in remov- 
ing the box. The relation of master and servant 
cannot be created but by contract, express or implied, 
between the master and servant.’ It was therefore 
held that the defendants were not liable, and that 
the judge had erred in his charge to the jury. See 
also Blattenberger v. Little Schuylkill Nav. Co., 2 
Miles, 309, where the subject is fully considered in 
its application to personal property. * * * It 
is not unlawful in itself to take merchandise out of 
the upper stories of a warehouse, by lowering it on 
a rope, or even by dropping it, in a careful manner, 
down the outside of the warehouse; it is only a 
negligent or careless manner of doing such work, 





which makes the person doing it, or his employer, 
liable in case an injury results from his carelessness. 
As was justly said by Mr. Justice Maule, in Peaschey 
v. Rowland,76 E. C. L. R. 182, the defendant ‘em- 
ployed somebody to do something, which might be 
done either in a proper or an improper manner; and 
he did it in a negligent and improper manner, and 
injury resulted to the plaintiff.’ ‘ We have no right 
to look with extreme scrupulosity in cases of this 
sort to see if there is not some grain of evidence the 
other way.’ Chief Baron Pollock, in Butler v. 
Hunter, 7 H. & N. 826, says: ‘It must be assumed 
that directions were given to do the work in the 
ordinary way, and to take all the proper precautions 
not to cause any mischief;’ and ‘where the mis- 
chief arises, not from the act itself, but the improper 
mode in which it is done, the person who ordered it 
is not responsible, unless the relation of master and 
servant exists.’ That relation did not exist between 
Shoneman, and Dickson and Williams.” 


—_>—_——— 


THE PRESUMPTIVE VALIDITY OF JUDI- 
CIAL ACTS. 

Rute. Where a court having general jurisdiction 
acts in a case its jurisdiction to so act will be pre- 
sumed.(1) 

ILLUSTRATION. 


1. Inasuitin a court of chancery, a grant of ad- 
ministration by a probate court was objected to as 
invalid. The order of this court granting letters of 
administration did not show that the decedent died 
intestate or that his last residence was in the county 
in which the grant was made. Held, that these requi- 
sites to the jurisdiction of the court would be pre- 
sumed.(2) 

In case lit wassaid: ‘Our courts of probate are 
not inferior in the technical sense of that term, as 
used upon the subject at common law, nor is this ju- 
risdiction special and limited; on the contrary it is 
general, original and exclusive. In the exercise of 
such a jurisdiction, these courts are entitled to the 
presumption that what they do is rightly done and on 
just grounds.” 


Rutell. But when the proceedings are taxen by an 
inferior court, (a) or are under a special authority 
granted to any tribunal in a special case or for special 
purposes, (b) orare not according to the course of the 
common law, (c) the jurisdiction is not presumed but 
must be shown.(3) 


Nothing shall be intended to be out of the jurisdic- 
tion of a superior court, but that which specially ap- 
pears to be so, and nothing will be presumed to be 
within the jurisdiction of inferior courts, but that 
which is expressly alleged.(4) It is a general rule, said 
Wightman, J., ‘ that all judicial acts exercised by per- 
sons whose judicial authority is limited as to locality 





(1) Markel v. Evans, 47 Ind. 326 (1874); Butcher v. Bank of 
Brownesville, 2 Kas. 80 (1863); State v. Lewis, 22 N. J. (L.) 564 
(1849), Railway Co. v. Ramsey, 22 Wall. 322 (1874). 

(2) Brien v. Hart,6 Hump. 131 (1845); and see Kilcrease v. 
Blythe, 6 id. 379 (1845). 

(3) Thatcher v. Powell, 6 Wheat. 127; Kempe v. Kennedy, 5 
Uranch, 173; Jackson v. New Milford Bridge Co., 34 Conn. 
266 (1867); Pelton v. Palmer, 13 Ohio, 209 (1844); Goulding v. 
Clark, 34 N. H. 148 (1856). 

(4) Peacock v. Bell, 1 Saund, 74, 
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must appear to be done within the locality to which 
the authority is limited.'’\5) 

“It is undoubtedly true,” say the Supreme Court 
ofthe United States in Galpinv. Page,(6) “thata 
superior court of general jurisdiction, proceeding 
within the general scope of its powers, is presumed to 
act rightly, all intendments of law in such cases are 
in favor of its acts. Itis presumed to have jurisdic- 
tion to give the judgments it renders until the con- 
trary appears; and this presumption embraces juris- 
diction not only of the cause or subject-matter of the 
action in which the judgment is given, but of the 
parties also. The former will generally appear from 
the character of the judgment, and wil! be determined 
by the law creating the court or prescribing its gen- 
eral powers. The latter should regularly appear by 
evidence in the record of service of process upon the 
defendant or his appearance in the action. But when 
the former exists the latter will be presumed. This is 
familiar law and is asserted by all the adjudged cases. 
The rule is different with respect to courts of special 
and limited authority; as to them there is no ‘pre- 
sumption of law in favor of their jurisdiction; that 
must affirmatively appear by sufficient evidence or 
proper averment in the record, or their judgments will 
be deemed void on their face.”’ 

The meaning of “inferior court”’ in the above rule, 
is not, as will have been observed from the language 
just quoted, the broad meaning which this phrase 
sometimes bears. By an “inferior court,” is meant 
one with only limited jurisdiction; a court with gen- 
eral jurisdiction is not an “inferior court’ within the 
rule, because au appeal may lie from its decision toa 
higher tribunal. In the appellate court the presump- 
tion always is that the court from which the appeal is 
taken has not erred, and this presumption must be re- 
moved by proof before the court will reverse the pro- 
ceedings below.(7) ‘‘A revisory court never presumes 
that an inferior tribunal has erred. The presumption 
is that it has not. Until the contrary is shown by 
record every court is presumed to have acted and de- 
cided correctly.’’(8) As superior courts within rule 
~lare included all courts of the common law and 
created by statute having general common-law juris- 
diction; alsoacourt Palatine of a county,(9) a court 
of chancery,(10) and a court of probate.(11) On the 
other hand there are inferior courts within the rule, 
viz., a justice of the peace :(12) a magistrate whose au- 
thority is restricted by locality ;(13) a County Court in 
Towa.(14) 


8 
1 


ILLUSTRATIONS. 
(A.) 
A statute gave justices of the peace power to take 
the examination of a soldier quartered in the place 





(6) R. v. Totness, 11 Q. B. 80 (1849) ; Dempster v. Parnell,4 
Scott, N. R. 30 (1841); King v. Fell, 1 Bold. 386 (1830); Swain 
v. Chase, 12 Cal. 283 (1859); Bosworth v. Vandewalker, 53 N. 


Y. 597 (1873). In K. v. Gouche, 2 Salk. 441, the Court of King’s 
Bench ruled that jurisdiction of magistrates would be pre- 
sumed until the contrary was shown. Different conclusion 
was reached in R. v. Helling, 1 Strange, 7, decided in 1780. 
The later ruling was affirmed by Lord Kenyon in King v. In- 
habitants of Hulcott, 6 'T. R. 585, in the year 1796, after a re- 
view of all the earlier authorities. 

(6) 18 Wall. 364 (1873). 

(7) State v. Farish, 23 Miss. 483 (1852). 

(8) Wagers v. Dickey, 17 Ohio, 489 (1848) ; Coil v. Willis, 18 id. 
28 (1849). 

(9) Peacock v. Bell, 1 Saund. 74. 

(10) Hopper v. Fisher, 2 Head, 258 (1858) ; Kilcrease v. Blythe, 
6 Humph, 379 (1845). 

(11) Brien v. Hart, 6 Humph. 131 (1845) ; Redmond v. Ander- 
, Son, 18 Ark. 449 (1857). 

(12) Swain v. Chase, 12 Cal 283 (1859) ; Van Eltten v. Jilson, 
6id. 19; Whitwell vy. Barbour, 7 id. 64. 

(13) R. v. Totness, 11 Q. B, 80 (1849) ; R. v. Bloomsbury, 4 El. 
& B. 520 (1854). 

(14) County of Mills v. Hamaker, 11 Iowa, 206 (1860). 





where the examination was taken. An examination 
of asoldier taken before two magistrates was offered 
in evidence, but it did not show where the soldier was 
quartered at thetime. There was no presumption that 
he was quartered at the place where the examination 
was taken, and it was inadmissible (15). 

* The rule,”’ said Holroyd, J., in case 1, ‘that in in- 
ferior courts and proceedings by magistrates, the 
maxim omnia praesumuntur rite esse acta does not 
apply to give jurisdiction has never been questioned. 
Here then the jurisdiction should at all events have 
appeared on the face of the examination, supposing 
proof of it aliwnde not to have been necessary.” 


(B.) 

1. A statute gave to County Courts power to order 
the sale or partition of real estate of an intestate 
where the heirs could not agree upon a division or one 
of them wasaminor. Under this law a County Court 
partitioned certain land. Ina proceeding in which its 
act was attacked. Held, that there was no presump- 
tion that every thing necessary to the validity of the 
judicial act had been done.(16) 

2. A statute provided that a magistrate should have 
power tocall a meeting of a corporation upon the 
petition of three or more proprietors cwning one- 
twentieth of a property. There is no presumption 
that such a meeting called by a magistrate was done 
on the petition of such proprietors.(17) 

3. By the law of New Jersey the acknowledgiaent 
of a deed of lands lying inthe State can be taken in 
another State, only where the grantor whose acknowl- 
edgment is taken resides in such State. A deed of 
lands in New Jersey was acknowledged before a com- 
missionerin New York. There was no presumption 
that the grantor resided at the time in New York.(18) 

4. The board of aldermen ofa city were constituted 
by statute, a court for the purpose of trying a city 
officer on charges preferred. The statute required the 
aldermen to be duly sworn as such court. Ina pro- 
ceeding to set aside their finding, there is no presump- 
tion that they were sworn.(19) 

In case Lit was said: ‘It isan important question 
in this cause whether the proceedings of this court 
upon a petition to divide the real estate of an intes- 
tate under the act be proceedings under a special au- 
thority delegated to this court ina particular case or 
whether they be proceedings underits general and or- 
dinary jurisdiction, as a court of law or a court of 
equity. If the latter be the case, many things may be 
presumed which do not appearon the record nor in 
the evidence produced; nor will evidence be permit- 
ted to contradict the presumption arising from the 
actsof the court as they appear upon the record. 
Thus after a court has ordered a sale in the exercise of 
its general and ordinary jurisdiction, it would be pre- 
sumed that the court had satisfactory evidence of 
every prerequisite to justify the court in making the 
order, and such presumption would continue so long 
as the orderof thecourt should remain unreversed. 
On the contrary if the proceedings be under a special 
authority delegated to this court ina particular case 
and not under its general jurisdiction as a court of 
common law or of equity, nothing material can be 
presumed. The person claiming title under such pro- 
ceedings must show them to be regular, and in which 
the court had jurisdiction and was authorized to do 
what was done. By the Maryland Act of Descents, 
the chancellor has original jurisdiction only in the 
case where the landsto be divided lie in different 


(15) Kink v. Inhabitants of All Saints, 7 B. & C. 785 (1828). 
(16) Talmie v. Thompson, 3 Cranch, C. C. 123 (182 

(17) Goulding v. Clark, 34 N. H. 148 (1856). 

(18) Graham v. Whitely, 26 N. J. (L.) 262 (1857). 

(19) Tompert v. Lithgow, 1 Bush, 176 (1866). 








THE ALBANY LAW JOURNAL. 


487 








counties. If the land lie entirely in one county, the 
County Court alone has jurisdiction of the case. This 
court therefore can exercise jurisdiction in the present 
case only as being substituted for the County Court. It 
is a special jurisdiction given toa court of law ina 
particular case.” ‘There is no presumption,”’ it was 
said in case 2, ** in favor of the jurisdiction of inferior 
courts or magistrates, or persons vested with special 
powers; but their authority must be shown.” In case 
3it wassaid: “Itis insisted however that the pre- 
sumption of law is that the officer acted correctly, and 
within the scope of his authority. This principle un- 
doubtedly prevails as applied to judicial proceedings 
in courts of general jurisdiction; but the maxim, 
omnia presumuntur rite esse acta, does not apply so 
as to give jurisdiction to magistrates, and to persons 
exercising a special, limited, or mere statutory author- 
ity.”’ In case 4it was said: ‘*The board of alder- 
men could only become a court to try charges pre- 
ferred against a city officer upon being duly sworn; 
and being a court of the most limited jurisdiction— 
indeed having jurisdiction.as a court only for the pur- 
pose of the trial and removal of officers—every thing 
essential to make it such a court must appear affirma- 
tively, and nointendment or presumption in its favor 
can be indulged.” 
(C.) 

By a State statute service of process by publication is 
substituted in place of personal citation in proceeding 
against persons without the State. That the statute 
has been strictly followed must be proved, and no pre- 
sumption of jurisdiction will be indulged in.(20) 

“When the special powers conferred,” it is said in 
case 1, ‘tare brought into action according to the 
course of the common law, 7. e., in the usual form of 
common law and chancery proceedings, by regular 
process and personal service, where a personal judg- 
ment or decree is asked, or by seizure or attachment 
of the property where a judgment in rem is sought, 
the same presumption of jurisdiction will usually at- 
tend the judgments of the court as incases falling 
within its general powers (21) But where the special 
powers conferred are exercised in a special manner, 
not according to the course of the common law, or 
where the general powers of the court are exercised 
over a class not within its ordinary jurisdiction, upon 
the performance of prescribed conditions no such 
presumption of jurisdiction will attend the judgment 
of the court. The facts essential to the exercise of the 
special jurisdiction must appear in such cases upon 
the record. The extent of the special jurisdiction, 
and the conditions of its exercise over subjects or per- 
sons necessarily depend upon the terms in which the 
jurisdiction is granted, and not upon the rank of the 
court upon which itis conferred. Such jurisdiction 
is not therefore the less to be strictly pursued, because 
the same court may possess over other subjects or 
other persons a more extended and general jurisdic- 
tion. 


Rutelll. The regularity of the proceedings of courts 
of general powers is presumed, (a) and so of the proceed- 
ings of inferior courts, jurisdiction being once shown to 
exist. (b) (22 

The maxim omnia praesumuntur rite esse acta finds 
perhaps its best application in sustaining the validity 
of judicial proceedings. They are presumed to be 

(20) Galpin v. Page, 18 Wall. 364 (1873); Jordan v. Goblin, 12 
Cal. 100; Ricketson v. Richardson, 26 id 149; McMinn v. Whe- 
lan, 27 id. 300; Morse v. Presby, 25 N. H. 302. 

(21) Harvey v. Tyler, 2 Wall. 332. 

(22) Merritt v. Baldwin, 6 Wis. 419 (1858); Outlaw v. Davis, 
27 Ill. 467 (1861) ; Tharp v. Com., 3 Mete. (Ky.) 411 (1861); Com. 
v. Bolkom, 3 Pick. 281 (1825) ; Davis v. State, 17 Ala. 354 (1850); 
State v. Farish, 23 Miss. 483 (1852) ; McGrews v. McGrews, 1 St. 
& P. 30 (183]). 





regular.(23) So too after a verdict, acourt of review 





(23) Brown y. Connelly, 21 Ark. 140 (1840); Seegee v. Thomas, 
3 Blatchf 111 (1853); Sanford v. Sanford, 28 Conn. 6 (1859); Sid- 
well v. Worthington, 8 Dana, 74 (1839); Brown v. Gill, 49 Ga. 
549 (1873); Hudson v. Messick, 1 Houst. 275 (1855); Tibbs v, 
Allen, 27 Lil. 119 (1862); Moore v. Neil, 39 Ill. 256 (1866); Rosen- 
thal v.Renick, 44 id. 202 (1867); Owen v. State, 25 Ind. 371 (1865); 
Keely v. Garner, 13 id. 400 (1859); Morgan v. State, 12 id. 449 
(1859); MeNorton  v. Akers, 24 Ia. 369 (1868); Sumner v. Cook, 
12 Kas. 162 (1873); Letcher v. Kennedy, 3 J. J. Marsh. 701 (1830); 
Sprague v. Litherberry, 4 McLean, 442 (1848); Reynolds v. 
Nelson, 41 Miss. 83 (1866); Apthorp v. North, 14 Mass. 167 
(1817); Com. v. Balkom, 3 Pick. 281 (1825); MceGrews v. Mc- 
Grews, 1 St. & P. 30 (1831); Callison v. Autry, 4 Tex. 371 (1849); 
Smith v. Sprague, 4 Vt. 43 (i867); Reedy v. Scott, 23 Wall. 352 
(1874) ;Florentine v. Barton, 2 id. 210 (1864); Cofield v. McClel- 
land, 16 id. 331 (1872); Addington v. Allen, 11 Wend. 374 (1883); 
Foot v. Stevens, 17 id. 486; Erwin v_ Lowry, 7 How. 181; Voor- 
hees v. Bank of United States, 10 Pet. 449; King v. Lyme 
Regis, 1 Dougl. 159 (1779); Caunce v. Rigby, 3 M. & W. 68 
(1837); James v.Heward,2 G.& Dav .264 (1842); Parsons v. Lloyd, 
3 Wils. 341 (1772). Supreme Court will not presume that Dis- 
trict Court received documents in evidence not properly 
stamped as required by the United States law. Towne v. 
Bossier, 19 La. Ann. 162 (1867). From delivery of letters of 
administration it is presumed that oath required of adminis- 
trator was taken. Brooks v. Walker,3 La. Ann. 150 (1848). 
Proof that certain lost writs were issued by the proper officer 
raises presumption that they were sufficient asto form and 
seal. McNorton v. Akers, 24 Ia. 369 (1868). Where a cause is 
on trial at twelve o'clock on the night of the last day of the 
term, it will be assumed that the term did not close until that 
time. Morgan vy. State, 12 Ind, 449 (1859). A modification 
of judgment made by the court after verdict will 
be presumed to have been made on the statutory grounds, 
Sumner v. Cook, 12 Kas. 162 (1873). It will be presumed that 
an order directing a sheriff to sell property of asuccession was 
regularly issued. Re Wadsworth, 2 La. Ann. 966 (1874). 
Where the law requires that the bond given by an adminis- 
trator before the sale of the real estate of his intestate shall 
be approved in writing by the judge of probate, the presump- 
tion is that this was done. Austin v. Austin, 50 Me 74 (1862). 
Soas to duties of register of court before sale. Vincent v 
Eaves, 1 Meic. 247 (1858). It will be presumed that the court 
below did *‘ strict justice’’ to the parties as required by stat- 
ute. Grinstead v. Foute, 26 Miss. 476 (1853). Ina collateral 
proceeding it will not be presumed that service was made by 
an officer of the court outside of the county. State v. Will- 
iamson, 57 Mo. 192 (1874). A letter of guardianship in due 
form will be presumed to have been regularly issued. Van- 
derveere v. Gaston, 25 N. J. L. 615 (1856). The presumption 
is that evidence admitted by a justice of the peace is legal 
evidence ; the party alleging error must prove it. Smith v. 
Williamson, 11 N. J. L. 313 (1830). A docket entry showing 
that the jury were “sworn according to law,” the presump- 
tion is that they were regularly sworn, Williamson v. Fox, 
88 Penn. St. 214 (1861). Where after an order for a change of 
venue, the parties appear and litigate the case in the same 
court to final judgment, the presumption is that the change 
of venue is waived. Frosh v. Holmes, 8 Tex. 29 (1852); Doty 
v. State, 6 Blackf. 529 (1843). A judgment by default entered 
on the first day of a term is presumed to be entered while the 
court is in session and on due proof of the non-appearance of 
the defendant. Bunker v. Rand, 19 Wis. 254 (1865). Wherea 
writ is duly returned it will be presumed that it was duly 
served. Drake v. Duvenich, 45 Cal. 455 (1873). The law pre- 
sumes that proper care is taken of official records and files. 
Rice v. Cunningham, 29 Cal. 492 (1866); that copies of papers 
used in the court below were proper copies. Morris ¢v. Ogle, 
56 Ga. 592 (1876). ** Upon the common presumptions in favor 
of every judicial tribunal, acting within its jurisdiction, we 
must suppose that all persons concerned had due notice.’ 
Brown v. Wood, 17 Mass. 68 (1820). Where judgment is shown 
the presumption is that the summons was served on the de- 
fendant as required by law. Ray v. Rowley, 4 Thomp. & C, 
43; 1 Hun, 614 (1874). 
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will assume that necessary facts to sustain it were 
proved. (24) 

On the same principle the regularity of the proceed- 
ings of a military court,(25) and the correctness of acts 
of legislative bodies(26) are presumed. . 


ILLUSTRATIONS. 


(A.) 

1. The record of a probate court shows the regular 
appointment of an administrator, and that on asub- 
sequent day it was ordered that ‘‘the resignation be”’ 
received and recorded, and that letters de bonis non 
were onthe same day granted to another. In acol- 
lateral proceeding involving the validity of the latter’s 
appointment, it will be presumed that the resignation 
recorded was of the office of administrator, and that 
it was in writing as required by statute.(27) 

2. The record of an action upon a penal bond states 
that the “ jury were sworn as required by law.”’ The 
presumption is, that they were sworn ‘to inquire into 
the truth of the breaches and assess the damages”’ as 
to a party in default, and to “ try the issues and assess 
the damages "’ as to those who have appeared, as the 
statute requires.(28) 

3. Lands of an infant are sold in pursuance of a de- 
cree of a Circuit Court. On a bill filed to set aside the 
sale, the record shows that process was ordered against 
the infants, and at the following term a guardian 
ad litem appointed. The presumption is that they were 
regularly brought into court.(29) 

4. Astatute requires that on a sale for taxes the 
purchaser shall give a bond to be approved by the 
court; otherwise the acknowledgment of the deed will 
be invalid. Ina proceeding to set aside a tax sale it 
will be presumed that the bond on file was approved 
by the court. (30) 

5. A. in an action of book account, presented to the 
court certain matters for adjustment and allowance, 
which were passed upon by a referee and his report was 
accepted by the court. B. sued A. on two promissory 
notes to which A. pleaded payment. His evidence 
showed that they were the same matters as had been 
presented before the court. Held, that the presumption 
was that the referee’s decision was made on the merits 
and was a final settlement.(31) 

6. In the Supreme Court in a criminal case, the 
record does not show whether the charge of the judge 
was in writing, as required by law, or oral. The pre- 
sumption is that it was the former.(32) 

7. B. being convicted of rape, on appeal to the 
Supreme Court the record shows that the jury were 
‘duly sworn.”’ The law requires that they shall be 
sworn to “well and duly try and true deliverance 





(24) Dobson v. Campbell, 1 Sumn. 319 (1833); Minor v. Me- 
chanics’ Bank, 1 Pet. 46 (1828); Bastard v. Trutch, 3 Ad. & Ell. 
451(1835); R. v. Whiston, 4 id. 607 (1836); R. v. Whitney, 5 id. 
19% (1836); R. v. Long Buckley, 7 East, 45 (1806); Lee v. John- 
stone, L. R.,1 H.L. Se 426 (1869); Reed v. Jackson, 1 East, 
355 (1801); Ramsbottom v. Buckhurst, 2 M. & S. 567 (1813); R. v. 
Carlisle, 2 B. & Ad. 367 (1831); Jackson v. Pesked, 1 M. &S. 
237; Spiers v. Parker, 1T. R. 141 (1786); Davis v. Black, 1Q. B. 
911 (1841); Harris v. Goodwyn, 2 M. & Gr. 405; Gladthorpe v. 
Hardman, 13 M. & W. 377 (1844); Smith v, Keating, 6 C. B. 136 
(1848); Kidgill v. Moor, 9 id. 364 (1850); Delamere v. Queen, L. 
R.,2H. L. 419 (1867); R. v. Waters, 1 Den. C. C. 356: R. v. 
Bowen, 13 Q. B. 790 (1849); Gibbs v. Pike, 9 M. & W 351 (1842). 

(2%) Slade v. Minor, 2 Cranch, C. C. 139 (1817). 

(26) Gosset v. Howard, 10 Q. B. 441 (1845); Garrett v. Dills- 
berry R. Co., 78 Penn. St. 467 (1875); Cochran v. Arnold, 58 id. 
399 (1868); Wickham v. Page, 49 Mo 527 (1872). 

(27) Gray v. Cruise, 36 Ala. 559 (1860). 

(28) State v. Gibson, 21 Ark. 140 (1860). 

(29) Brackenridge v. Dawson, 7 Ind. 383 (1856). 

(30) Cromelien v. Brink, 29 Penn. St. 522 (1853). 

(31) Stearns v, Stearns, 32 Vt. 678 (1860). 

(32) People y. Garcia, 25 Cal. 531 (1864). 





make,” etc. The presumption is that the proper oath 
was administered.(33) 

8. In an appellate court, the record stated a verdict 
for the plaintiff on twelve counts and thatthe jury 
were discharged on eight others. It was objected that 
there was nothing to show that the jury had been dis- 
charged with the consent of the parties. Held, that 
this would be presumed to have been the case.(34) 

In case 4 it was said: ‘‘Ifany presumption of law 
be reasonable, it is that which favors the regularity of 
judicial proceedings until something else appears; and 
the greater the tendency to irregularity, the greater 
the necessity for violence of presumption against it. 
This is all that saves our records. The bond required 
in this case was given. The court ought to have ap. 
proved it. Without such action the acknowledgment 
of the deed was improper; and before convicting the 
judges of impropriety, some evidence is needed. The 
absence of any note of approval is insufficient. The 
letter of the law did not require it, and the omission 
was an informality which cannot upturn ths whole 
proceeding.”’ In case5, it wassaid: ‘To support the 
plea of payment the plaintiff gave evidence of certain 
matters which he claimed to have applie@ as payment, 
which he had previously presented before the auditor 
for allowance in his action on book against the de- 
fendant, and which were passed upon by the auditor. 
It appears from the bill of exceptions that the report 
of the auditor was accepted by the court. The claim 
of the plaintiff here is, that there was no testimony 
tending to show that the matters he claimed before 
the auditor were either allowed or rejected upon their 
merits; and as they might have been disallowed on 
some mere technical point, the plaintiff should be al- 
lowed to have them apply as payment, unless the de- 
fendant shows affirmatively that the decision of the 
auditor was upon their merits. But we think that the 
prima facie presumption of law is to the contrary, 
viz., that where a question is brought before a judic- 
ial tribunal, having jurisdiction of the matter, and is 
there decided, the decision is presumed to be upon the 
merits of the controversy and to be a final settlement 
of it. The contrary, if claimed, must be made to ap- 
pear by due proof. Public policy requires this pre- 
sumption, that there may be an end to litigation; and 
experience shows that in the ordinary administration 
of justice, the fact corresponds with the legal presump- 
tion.” 

In case 7, it was said: ‘Because the law enjoined 
an oath in the form I have stated,and because the rec- 
ord says the jury were sworn, we are bound to pre- 
sume that they weresworn inthatform. * * * We 
are brought by an inspection of the record and the ap- 
plication of the appropriate legal maxims to the con- 
clusion that the oath actually administered was the 
very oath the law furnished for the occasion. Weare 
not to expect too much from records of judicial pro- 
ceedings. They are memorials of the judgments and 
decrees of the judges, and contain a general but not a 
particular detail of all that occurs before them. If 
we should insist upon finding every fact fully recorded 
which must occur before a citizen, must be punished 
for an offense against the laws, we should destroy 
public justice and give unbridled license to crime. 
Much must be left to intendment and presumption. 
for it is often less difficult to do things correctly than 
to describe them correctly. This record is unusually 
full; its fullness indeed is the source of the defections 
urged against it; and yet it does not tell us how the 
defendant was tried, whetherin the course of com- 
mon-law trials by jury or in some of the various other 
modes that have been known in the world. Is the 





(33) Beale v. Com., 25 Penn. St. 11 (1855). 
(34) Powell v. Sonnett, 3 Bing. 381 (1826). 
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judgment to be reversed for that reason? By no 
means. We intend that the trial was by jury and by 
witnesses confronting the deceased, because the re- 
cord certifies us of a trial, and we know that a jury 
and witnesses are indispensable to a constitutional 
and legal trial. In the same manner we infer the 
presence ofthe jury throughout the trial, though the 
record takes no notice of them from the 24th to the 
27th of October; and that the testimony was delivered 
ore tenus, though the names of the witnesses in the 
margin is ai! that is said about witnesses. 


; (B.) 

1. A judgment is produced which was confessed 
before a justice of the peace. The law required that 
the confession should be entered on the minutes ofa 
docket and the judgment made thereon. The docket 
is lost. The presumption is that the entry was prop- 
erly made. (35) 

2. It appearing that a probate court had jurisdiction 
to render a certain judgment, the question arises 
whether all the proceedings were regular. The pre- 
sumption is that they were.(36) 

3. On an application to a surrogate foran order to 
sell the real estate of a decedent, the court appointed 
aguardian for the infant heirs. The question sub- 
sequently arose whether this had been done within 
the time required by statute. The presumption was 
that it had.(37) 

4. The terms of a police court were by law daily for 
the transaction of criminal business and on certain 
specified days for civil business. The record of a 
criminal case in such court showed only that the trial 
took place on a day named. ‘The presumption was 
that the court was then engaged in the transaction of 
criminal business. (38) 

In case 2, it was said: ‘‘ From all this it appears, 
first, that the Probate Court had jurisdiction to render 
the judgment sued on. The costs accrued in proceed- 
ings in a civil case. And this appearing upon an in- 
quiry which we are bound to institute, it matters not 
that the probate court ranks as an inferior tribunal, 
and not as one of those superior courts who exercise 
a common-law jurisdiction, and whose acts and judg- 
ments are conclusive in themselves; for the strictness 
with which the proceedings of inferior tribunais are 
scrutinized only applies to the question of jurisdiction, 
and when the existence of that is proved and con- 
ceded, the maxim omnia rite acta applies to them as 
well as to courts of general jurisdiction.”’ ‘‘ Upon the 
whole, said Welles, J., in case 3, lam prepared to hold 
at this point in the case, that the ordinary presump- 
tion that a public officer has done his duty should ap- 
ply. I do not think that such presumption alone 
should ever be allowed to sustain a vital jurisdictional 
fact, such as I regurd this to be; but inasmuch as the 
fact that a guarcian was appointed is made out inde- 
pendently, anu without the aid of such presumption, 
asthe guestion isonly as tothe time when it was 
done, and as the proof shows that it might have been 
done in proper time, the law will presume that the 
appointment was made the requisite time before the 
parties in interest were by the orderto show cause. ”’ 
In case 4, it was said: ‘‘A court was required by law 
to be held on that day for criminal business. It is to 
be presumed that such a court was held in obedience 
to the requirement; and as this case was within the 
jurisdiction of such a court, and as the record recites 
that it was heard and adjudged in the police court of 
Haverhill on that day, it is to be presumed that it was 
then engaged in the transaction of criminal business. 





(35) Slicer v. Bank of Pittsburgh, 16 How. 571 (1853). 
(36) State v. Hinchman, 27 Penn. St. 479 (1856). 

(37) Sheldon v. Wright, 7 Barb. 39 (1849). 

(38) Com. v. Brown, 123 Mass. 410 (1877). 








It was tried at atime when the court should have 
been, and we presume was, in session for that pur- 
pose. 


RuielV. Jurisdiction of the person beyond the ter- 
ritorial limils of a court of general powers cannot be 
presumed. 

“The presumption indulged in support of the judg- 
ments of superior courts of general jurisdiction are 
also limited to jurisdiction over persons within their 
territorial limits, persons who can be reached by their 
process. * * * The tribunals of one State have no 
jurisdiction over the persons of persons of other 
States, usless found within their territorial limits; 
the cannot extend their process into other States, and 
any attempt of the kind would be treated in every 
other forum as an act of usurpation without any bind- 
ing efficacy.(39) * * * Whenever therefore it ap- 
pears from the inspection of the record of a court of 
general jurisdiction that the defendant against whom 
a personal decree or judgment is rendered, was at the 
time of the alleged service without the territorial 
limits of the court, and thus beyond the reach of its 
process, and that he never appeared in the action, the 
presumption of jurisdiction over his person ceases, and 
the burden of establishing the jurisdiction is cast upon 
the party who invokes the benefit or protection of the 
judgment or decree.’’(40) 


Rute V. And a presumption cannot contradict facts 
averred or proved. 

‘“‘They have no place for consideration when the 
evidence is declared or the averment is made. When 
therefore the record states the evidence or makes an 
averment with reference to a jurisdictional fact, it 
will be understood to speak the truth on that point, 
and it will not be presumed that there was other or 
different evidence respecting the facts or that the fact 
was otherwise than as averred. If for example, it ap- 
pears from the return of the officer or the’ proof of 
service contained in the record that the summons was 
served at a particular place, and there is no averment 
of any other service, it will not be presumed that ser- 
vice was also made at another and different place; or 
if it appears in like manner that the service was made 
upon a person other than the defendant, it will not be 
presumed, in the silence of the record, that it was 
made upon the defendant also. Were not this so, it 
would never be possible to attack collaterally the judg- 
ment of a superior court, although a want of jurisdic- 
tion might be apparent upon its face; the answer to 
the attack would always be, that notwithstanding the 
evidence or the averment, the necessary facts to sup- 
port the judgment are presumed.’’(41) 

JoHN D. Lawson. 

Sr. Lours, Mo. 





(59) In Piequet v. Swan, 5 Mason, 40, Mr. Justice Sto 
said: ‘‘ The courts of aState, however general may be their 
jurisdiction, are necessarily confined to the territorial limits 
of the State. Their process cannot be executed beyond those 
limits ; and any attempt to act upon persons or things beyond 
them would be deemed a usurpation of foreign sovereignty 
not justified or acknowledged by the law of nations. Even 
the Court of King’s Bench in England, though a court of gen- 
eral jurisdiction, never imagined that it could serve process 
in Scotland, Ireland, or the colonies, to compel an appearance 
or justify a judgment against persons residing therein at the 
commencement of the suit. This results from the general 
principle that a court created within and for a particular ter- 
ritory is bounded in the exercise of its powers by the limits of 
such territory. It matters not whether it be a kingdom, a 
State, a county, ora city or other local district. If it be the 
former it is necessarilly bounded and limited by the sover- 
eignty of the government itself, which cannot be extrater- 
ritorial; if the latter, then the judicial interpretation is that 
the sovereign has chosen to assign this special limit, short of 
his general authority.” 

(40) Galpin v. Page, 18 Wall. 364 (1873). 

(41) Galpin v. Page, 18 Wall. 364 (1873). 
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MEANING OF FIXTURES IN FIRE INSUR- 
ANCE POLICY. 
UNITED STATES CIRCUIT COURT, NEW HAMPSHIRE, 
JULY, 12 1883, 
Union INSURANCE Co. 
DELPHIA. 

An exception of fixtures out of a fire insurance policy upon 
buildings refers to things which are under some circum- 
stances removable and not necessarily and always a part 
of the buildings. The words “ store fixtures,’’ held not to 
refer to the fixtures of a shoe factory insured by the pol- 
icy containing them. 

Items held to be fixtures. 


CTIONS against several insurance companies to 

recover on policies insuring buildings occupied as 

stores and as a shoe factory. Theopinion states the 
case. 


John S. H. Frink and Joseph F. Wiggin, for plaint- 
iff. 


Batchelder & Faulkner, for defendants. 


Lowe, J. The plaintiff, who sues in behalf of a 
mortgagee, was owner of certain property described 
in the four policies as ‘‘ his three-story frame building 
and additions, occupied for stores and shoe factory, 
situate on the north side of Third street, in Dover, N 
H.”’ Possession was taken by the mortgagee, the 
Cocheco Savings Bank, November 3, 1881, of which 
notice was given, and the companies agreed to pay to 
the bank in case of loss. The four policies were for 
$2,000 each, and there was a loss by fire, December 28, 
1881, of which due notice and proof were furnished. 
The cases were, by agreement of the parties, sent toa 
referee to find the amount of injury and the character 
of the property injured in detail. His report is very 
full, and states the damage in eighteen items. The 
dispute arises upon the construction of the policies. 

In each of the first three policies there isa printed 
clause, substantially like that which Icopy: ‘‘ Fences 
and other yard fixtures, sidewalks, store furniture and 
fixtures are not covered by insurance on the building, 
but must be separately and specifically insured.’’ The 
policy of the Howard Company, which I call the 
fourth, contains this printed sentence: 

“ The insurance under this policy does not apply to 
or cover jewels, plate, watches, musical or scientific 
instruments (piano-fortes in dwellings excepted), orna- 
ments, meadis, patterns, printed music, engravings, 
paintings, picture frames, sculpture, casts, models or 
curiosities, or friezes or gilding on walls and ceilings, 
fences, privies, or other yard fixtures, store or other 
furniture or fixtures, or plate-glass in doors or win- 
dows (when plates are of nine feet square or more), 
unless each are separately and specifically mentioned, 
and then not exceeding the actual cost of the same.” 

The plaintiff bought the land in 1858, and made ad- 
ditions to the buildings, which is the meaning of the 
word “‘additions”’ inthe policy. He fitted the build- 
ings for stores and fora shoe factory, and. occupied 
them himself for some years. Ilinfer from the state- 
ment of the referee that some or all of the premises 
were occupied by tenants at the time of the fire. But 
this is immaterial. The question is, what are the 
“store fixtures”’ excluded from the contract under 
three policies, and the ‘“‘store or other fixtures” ex- 
cluded from the policy by the Howard Company ? 

There is no doubt that an exception of fixtures out 
of a policy upon buildings refers to things which are, 
under some circumstances, removable, and not neces- 
sarily and always a part of the buildings. If we could 
suppose a printed exception in a policy to be intended 
to adapt itself to the various relations of landlord and 
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tenant, mortgagor and mortgagee, heir and executor, 
so that fixtures refer to what may be removed in the 
particular case, all the disputed items in this case 
would be within the policies, because they are un- 
doubtedly irremovable, as between the plaintiff and 
the mortgagee. But if these same things had been 
affixed by a tenant, there is no doubt that he might 
remove them during his term. Such a shifting con- 
struction would be unreasonable. We must look for 
a meaning of *‘ store fixtures’? which has a more gen- 
eral application. And I find it in the context and the 
popular meaning of the words. I hold it te mean, in 
this connection, store fittings or fixed furniture, which 
are peculiarly adapted to make a room a store, rather 
than something else. It is plain that “store fixtures” 
does not refer to the fixtures of the shoe factory, for 
the written part of the policies distinguishes the stores 
from the factory, and so does the common use of the 
words. Store isthe American word for shop or ware- 
house, and is never applied to a factory. The words 
** store fixtures”? are construed: in Whitmarsh v. Con- 
way Fire Ins. Co., 16 Gray, 359, though that case is not 
of special importance in deciding this case. 

For the convenience of counsel I number the items 
in a copy of the referee’s report which I place on file. 
And first I will say what items I find to be covered by 
all the policies. These are items land 2, which were 
admitted by the defendants’ counsel to be within the 
contract; they are the walls, roofs, floors, partitions, 
doors, and windows, including the show windows 
which last had not plate-glass of the prohibited size. 
11. Boiler fixtures in boiler-room. The boiler cannot 
be removed without taking down part of the boiler- 
house, and is used, among other things, to heat the 
building. 13. Elevator machinery, which in recent 
usage is as much a part of the house as are the stairs. 
14. Steam piping, radiators, and iron tanks, which 
both from their mode of annexation and their use, 
which is equally applicable to a dwelling-house, a fac- 
tory, or a shop, are part of the building. 16. Gas pip- 
ing, for similar reasons. 10. Speaking tube, for simi- 
lar reasons. I exclude from all the policies, items 6, 
wooden tank; 17, gas-fixtures, which are chattels— 
the former by its construction, the latter by usage. 
Also as “store fixtures,” 3, 4, and 5—shelving and 
counters in the stores, and shelving and basin in the 
barber's shop. 

For all items not above excluded the three compan- 
ies are liable. The fourth, or Howard Company, by 
my construction, escapes by virtue of ‘‘or other” 
from the fixtures of the shoe factory, which are items 
7, 8, 9, 12, 15, and 18. 

I believe I have mentioned every item, and that the 
parties can assess the damages against each company 
without difficulty, in accordance with this opinion. 


——__>—____— 


VOTING BY PROXY AT CORPORATE ELEC- 
TION. 


PENNSYLVANIA SUPREME COURT, APRIL 16, 1883. 


COMMONWEALTH OF PENNSYLVANIA V. BRINGHURST. 
In the absence of authority in the charter or in a by-law, cor- 
porate stockholders cannot vote by proxy. 
ROCEEDINGS by quo warrénto by the Common- 
wealth upon the relation of John P. Verree and 
others against John H. Bringhurst and others, to de- 
termine whether relators or defendants were the duly 
elected officers of the Philadelphia Iron and Steel 
Company. 
At the election of directors held October 12, 1882, a 
number of votes by proxy were cast for relators. If 
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such votes should be received relators would be 
elected, if rejected, defendants would be elected, there 
being a majority of votes cast in person in their favor. 
The inspectors refused to count the proxy votes, and 
reported that a majority of votes were cast for de- 
fendants. The defendants demurred to the sugges- 
tion of the relators on the ground that the corporate 
charter did not confer the right to vote by proxy. The 
court sustained the demurrer, and relators took a writ 
of error. 

Mercor, C. J. The relators are stockholders of the 
Philadelphia [ron and Steel Company. it was in- 
corporated by special act of 12th of April, 1867. 

The contention is whether the stockholders may 
vote by proxy in the annual election of officers of the 
corporation. 

Section 2 of the act declares: ‘‘ The affairs of said 
company shall be managed by a board of five directors, 
one of whom shall be the president who shall 
be chosen by the stockholéers; all elections shall 
be by ballot, and every share of stock upon 
which the required installments have been paid 
shall entitle the holder inereof to one vote.” Section 
3, inter alia, authorizes the corporation to ‘‘ make all 
needful rules, regulations, and by-laws for the well 
ordering and proper conduct of the business and 
affairs of the corporation, provided the same in no 
wise conflict with the Constitution and laws of this 
State or of the United States.” 

The charter in no wise refers to voting by proxy. 
No by-law has been adopted authorizing the stock- 
holders so to vote. 

In the absence of any express authority in the 
charter, and without any by-law authorizing it, the 
question is, whether the stockholders may vote by 
proxy. In other words, is ita power necessarily inci- 
dent to the corporate rights of the stockholders? 

A corporation is the mere creature of the law. It 
cannot exercise any power or authority other than 
those expressly given by its charter, or those neces- 
sarily incident to the power and authority thus 
granted, and therefore in estimation of law part of the 
same. Wolf v. Goddard, 9 Watts, 550; Diligent Fire 
Co. v. Commonwealth, 25 P. F. Smith, 291. 

The right of voting at an election of an incorporated 
company by proxy is not a general right. The party 
who claims it must show a special authority for that 
purpose. Angell & Ames Corp., § 128; Phillips v. 
Wickham, 1 Paige, 590. In this case Chancellor Wal- 
worth says, the oriy case in which it is allowable at 
the common law is by the peers of England, and that 
is said to be in virtue of a special permission of the 
king. Headds: ‘It is possible that it might be dele- 
gated in some cases by by-laws of a corporation where 
express authority was given to make such by-laws 
regulating the manner of voting.’’ In People v. Twad- 
dell, 18 Hun, 427, it was held a stockholaer cannot so 
vote unless expressly authorized by the charter or by- 
laws. Taylor v. Griswold, 2 Greene (N. J.), 222, holds 
that aright of voting by proxy is not essential to the 
attainment and design of acharter, and even ageneral 
clause therein authorizing the company to make by- 
laws for its government was insufficient of itself to 
give that right. In State v. Tudor, 5 Day (Conn.), 329, 
there was no clause in the charter authorizing the 
stockholders to vote by proxy; yet the company made 
a by-law authorizing them so to vote. The validity of 
this by-law was sustained by a majority of the court. 
So in People v. Crossley, 69 Ill. 195, effect was given to 
a by-law of the corporation authorizing voting by 
proxy, the by-law not being in conflict with the Con- 
stitution and laws of the State. 

That a right to vote by proxy is not a common-law 
right, and therefore not necessarily incident to the 
shareholders in a corporation, appears to have been 





recognized in Brown v. Commonwealth, 3 Grant, 209, 
and in Craig v. First Presbyterian Church, 7 Norris, 42. 

The selection of officers to manage the affairs of this 
corporation requires the exercise of judgment and dis- 
cretion. They must be selected by ballot. The fact 
that it isa business corporation in no wise dispenses 
with the obligation of all the members to assemble 
together, unless otherwise provided, for the exercise 
of aright to participate in the election of their officers. 
Although it be designated as a private corporation, yet 
it acquired its rights from legislative power, and it 
must transact its business in subordination to that 
power. 

As then the relators cannot point to any language in 
the charter expressly giving a right to vote by proxy, 
and it is not authorized by any by-law, they have no 
foundation on which torest their claim. Judgment 
was correctly entered for the defendants on the de- 
murrer. 

Judgment affirmed. 
—_»—____——_- 


INNKEEPER'S LIABILITY FOR VALUA- 
BLES OF GUEST—CONTRACT AS 


BOARDERS--ARMY OFFICER. 


NEW YORK COURT OF APPEALS, NOV. 1883. 


HANCOCK v. RAND. 

In November, 1883, the plaintiff's husband, a general in the 
United States Army, having no permanent residence, and 
being subject to transfer by order of the government, en 
gaged specific rooms for himself and his family in the 
defendant's hotel, conducted on the European plan, at a 
fixed monthly price, less than transient rates with meals 
at the defendant’s restaurant connected with the hotel, 
to be paid foras ordered, with the understanding that if he 
satisfied and were not sooner ordered away by the govern- 
ment, he would remain until the next spring orsummer. 
The family occupied the rooms and took mealsas thus 
agreed, until in March, 1874, valuables belonging to the 
plaintiff were stolen from the rooms. The defendant had 
failed to comply with the statute of 1857 as to notifying 
the plaintiff to deposit the valuables in his safe. In an 
action to recover their value, held, that the relation of inn 
keeper and guest existed, and the defendant was liable. 


TY HE head note and opinion show the facts. The 


plaintiff had judgment below. 
Chas. P. Crosby, for appellant. 
Martin T. McMahon, for respondent. 


MILLER, J. The plaintiff claims to recover in this 
action the value of property stolen while a guest at the 
hotel of the defendants in the city of New York. 

The findings of the referee show that the plaintiff 
was an inmate of the defendant’s hotel from Novem- 
ber, 1873, until June, 1874, and that the articles lost 
were taken from the rooms occupied by the plaintiff 
in the month of March, 1874; that the husband of the 
plaintiff, General Hancock, was an officer in the 
United States army, and that in November, 1873, he 
applied for rooms and board at the defendants’ hotel 
for himself and family; that after some conversation 
between the defendants and said Hancock, in regard 
to himself and family remaining at defendants’ hotel, 
in which certain rooms in a private house adjoining 
said hotel, which the defendants were then using in 
connection with the same, were mentioned, it was 
said by General Hancock that he expected to remain 
until the following summer, provided every thing was 
satisfactory, and provided also he was not sooner 
ordered elsewhere on military duty; that the defend- 
ants offered the terms which they would take for said 
rooms, which terms General Hancock accepted on the 
understanding that he should continue to occupy 
them until the the next following spring or summer, 





492 


THE ALBANY LAW JOURNAL. 





So — 
—— 





provided every thing was satisfactory, and provided 
also he was not sooner ordered away on military duty. 
The referee also found that General Hancock and 
family, immediately prior to going to the hotel of the 
defendants, had been boarding at another hotel in 
New York City, and had no permanent home any- 
where; that prior to the year 1873, and ever since that 
time, the home of General Hancock had been wher- 
ever his military head-quarters were, and that such 
head-quarters, during that time, have been at different 
places. 

The referee refused to find, as requested by the de- 
fendants, that any substantial agreement had been 
made by General Hancock as to the length of time he 
and his family should occupy said rooms. 

We think that the finding of the referee as to the 
understanding under which General Hancock and 
family came to the defendants’ hotel is sufficiently 
supported by the evidence, and that his refusal to find 
that there was any substantial contract between the 
parties was fully justified. It appears very distinctly 
by the proof that no specified time was absolutely 
fixed or agreed upon for the stay of General Hancock 
and family at the defendants’ hotel, and no express 
contract was made in regard to the same. According 
to the evidence, the general and family had a perfect 
right to leave at any time after the contract was made, 
and were not bound to remain for even an entire day; 
the moment General Hancock was dissatisfied he and 
his family hada right to leave the hotel; so also if 
ordered elsewhere he had a right to leave. It rested 
with him in thesé contingencies to do and act exactly 
ashe pleased. It was a fluctuating agreement, de- 
pending upon his own will and caprice, and it cannot 
be said that the minds of the parties met as to any 
specific time whatever. The defendants could not 
have recovered damages by reason of his leaving at 
any moment. As an officer in the army, his duty 
might at any time have called him away to some dis- 
tant and remote place; and individually he had the 
right tosay when he would go, without consulting the 
defendants. Really and actually he was but a tran- 
sient guest, who had the right to come and go when- 
ever he pleased. Officers of the army and navy and sol- 
diers and sailors, who have no permanent residence 
which they can call home, may well be regarded as 
travellers or wayfarers when stopping at public inns 
or hotels, and to make them chargeable as mere 
boarders it should be shown satisfactorily that an 
explicit coutract had been made which deprived them 
of the privileges and rights which their vocation con- 
ferred upon them as passengers or travellers. General 
Hancock and the defendants evidently had this in 
view in the conversation which took place between 
them in regard to the former’s stay at the latter’s 
hotel. The fact that General Hancock was subject to 
marching orders at any moment, and that this con- 
tingency was expressly provided for, makes a wide dis- 
tinction between the case at bar and one which pos- 
sesses no such features. This difference and the cir- 
cumstances connected with it should be sufficient to 
take the case out of the ordinary rule which applies 
between an inukeeper and a permanent boarder, and 
may well maintain the rule we have laid down without 
disturbing the relationship or obliterating the distince- 
tion which exists between a guest and a boarder. In 
view of the evidence presented and the findings of the 
referee, we think the defendants are bound within the 
reason of the rule under which an innkeeper is held 
liable for the goods and property of his guest. Asa 
soldier, General Hancock was unable to acquire a per- 
manent home, and by reason of his profession, was 
obliged to live temporarily and for uncertain periods 
of time at different places and with innkeepers and 
others who make provision for the entertainment of 





guests and travellers. He was necessarily a transient 
person, liable to respond to the call of his superiors at 
any moment and to change the locality of himself and 
family. The defendants kept a hotel or inn, taking 
tare of transient guests, some staying for a longer, 
some for a shorter period. General Hancock for him- 
self and family, paid for their meals the same as other 
transient guests, and by express agreement they 
were at liberty to leave at any time they saw fit, 
Under these circumstances no reason exists why they 
should not be protected as well as the other travellers 
or guests at the hotel. It is very evident from the 
testimony that no absolute and express contract was 
made for the hiring of the rooms and the board of 
General Hancock and his family for any stipulated 
period of time, and the most that can be claimed on 
the part of the appellants is, that it was a question of 
fact for the consideration of the referee, and for him 
to determine, whether General Hancock and family 
were travellers and guests or boarders. On the one hand, 
as already stated, General Hancock was a transient 
person and could not depend upon remaining for any 
particular period of time at any place. He was with- 
out any permanent residence or home, and it posi- 
tively appears that he made no arrangement for any 
permanent occupation of the rooms at defendants’ 
hotel. On the other hand separate apartments were 
kept for boarders and for transient persons by the 
defendants, and the general and his family were 
registered among the former, but it does not appear 
that he knew this fact, and hence it cannot well be 
claimed that he had grounds for supposing, and under- 
stood that heand his family were boarders and not 
guests. The authorities hold beyond question that 
the fixing of the price does not make the party a 
boarder. Pinkerton v. Woodward, 33 Cal. 237; Berk- 
shire Woolen Co. v. Proctor, 7 Cush. 417; Norcross v. 
Norcross, 53 Me. 169; Walling v. Potter, 35 Conn. 183, 

The fair intendment from the evidence is that Gen- 
eral Hancock did not go to defendants’ hotel under a 
contract hiring the rooms for a season, but that he was 
a transient person who had the right to leave at any 
moment, the same as any other guest. 

Regarding the evidence as it stands, and conceding 
the facts in reference to the question whether General 
Hancock and family were travellers and guests or 
boarders, there would seem to be but little question 
that the weight of the testimony is in favor of the 
proposition that they were travellers or way farers, aud 
that there was no hiring of the rooms of the defend- 
ants for a season or a specified time. Even if there 
might have been « doubt as to whether there was a 
hiring for a term, as the referee has found in favor of 
the plaintiff upon this question, we cannot disturb 
the finding, and it should be upheld. In considering 
the question discussed, it should not be overlooked 
that the St. Cloud Hotel was kept asa public inn in 
every sense, and was clearly distinguishable from a 
boarding house; its proprietors did not claim that it was 
a boarding house and there is no evidence to show that 
it was cousidered in that light, and neither the fixing 
of the price nor the conversation had in reference to 
the probability of General Hancock and family re- 
maining for a period of time could alter or change its 
true character. Hotels in modern days are differently 
conducted from what they were in times gone by. 
Furnishing rooms at a fixed price, and meals at prices 
depending upon the orders given, at the usual hotel 
rates, constitute a material difference in the system of 
keeping hotels from that which formerly existed. The 
defendants conducted a restaurant in connection with 
their hotel, at which meals were furnished in accord- 
ance with fixed prices. General Hancock and family, 
after the first month of their stay at defendants’ hotel, 
and at the time the property in question was stolen, 
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took their meals at the restaurant, for which they 
paid prices for each meal the same as other guests 
or travellers, So farthen as this is concerned they 
must be considered the same as other guests. Cer- 
tainly they were not boarders in the sense in which 
that term is understood. As they were guests at the 
restaurant at the time when the loss occurred, and 
paid as such, it is difficult to see upon what principle 
it can be urged that they were boarders because their 
lodgings were in the hotel, or in rooms connected 
therewith. ‘To sustain such a rule would make them 
boarders in part and guests in part. This would be 
unreasonable, the more so in this case because the 
proof does not establish a contract for any fixed 
time. 

The appellants’ counsel claims that the referee’s hav- 
ing found that General Hancock and family had for 
several years prior to going to the St. Cloud hotel 
been boarding at another hotel in New York City, 
therefore they were not travellers or passengers, but 
were at their home, and were citizens of New York. 
As we have already seen, the general being a soldier 
and liable to be called to distant and remote places by 
order of the government, and thus obliged to change 
his head-quarters, had no residence in the city of New 
York, and when stopping at a hotel awaiting orders, 
with the right to leave at any moment, he must be re- 
garded asa transient person, the same as any other 
traveller or passenger. At common law the innkeeper 
was compelled to furnish lodgings and entertainment 
for travellers and passengers, and he was bound to 
protect the property they brought with them, and was 
liable if it was lost or injured. See Mowers v, Feathers, 
61 N. Y. 34. “ The length of time that a man is at an 
inn makes no differeace whether he stays a week or a 
month or longer; so always that although he is not 
strictly transient, he retains his character as a travel- 
ler,’’ but he may by aspecial contract to board and 
sojourn make himself a boarder, and being such, the 
innkeeper is not liable. Story on Bail., § 477; 2 Pars. 
Cont. 150. 

The decisions have not been entirely harmonious as 
to whether fixing in advance the price to be paid and 
the length of the stay has the effect in Jaw to consti- 
tute such person a mere boarder or lodger and to de- 
prive such visitor of the characterof guest. There are 
numerous decisions in the books of recent date which 
hold that where there is a special agreement as to 
time and price, that does not absolutely disturb the 
relationship of inn-keeper and guest. Pinkerton v. 
Woodward, 33 Cal. 557; Berkshire Woolen Co. v. Proc- 
tor, 7 Cush. 417; Norcross v. Norcrose, 53 Me. 169; 
Walling v. Potter, 85 Conn. 183; MceDaniels v.. Robin- 
son, 26 Vt. 316; see also Parker v. Flint, 12 Mod. 255. 

These cases indicate a tendency in the courts to con- 
form the old rule to the changes made in hotel keep- 
ing in modern'‘times. 

We are referred by the learned counsel for the ap- 
pellants to numerous cases to sustain the doctrine he 
contends for, among whichare Vance v. Throckmorton, 
5 Bush, 41; Manning v. Wells, 9 Humph. 746; Hursh 
v. Byers, 29 Mo. 469; Pollock v. Landis, 36 Iowa, 651; 
Lusk v. Belote, 22 Minn. 468, and others. 

A careful examination of these authorities discloses 
that in each of them it is very apparent that the rela- 
tion of landlord and guest did not exist, and that the 
party who claimed damages of the innkeeper was in 
every case a boarder beyond any question, and that in 
most, if not in all of them, there was a special con- 
tract as to time and price which established that rela- 
tionship. None of them are analogous to the case at 
bar, and in none of them was it made to appear that 
the plaintiff's occupation was of a character which 
rendered them liable, upon call, to remove from their 
location to go elsewhere. Besides the proof shows in 





all these cases a special contract which could not be 
terminated, as in the case at bar, at any moment, or 
which was liable to be concluded by the orders of a 
higher authority. The cases are therefore not in point, 
and cannot control the decision of, the question con- 
sidered. 

It must be borne in mind, in considering the question 
discussed, that the referee refused to find that there 
was any substantial contract for plaintiff's stay at the 
hotel, and that he found differently, aud hence it may 
well be held, in entire harmony with the cases last 
cited, that the fixing of the price did not change the 
relationship of the parties as innkeeper and guest. 
The common-law rule which fixes the liability of an 
innkeeper to his guest is a salutory one and imposes 
no needless hardship upon him, and it should be ad- 
ministered atcording to its spirit without regard to 
technical distinctions. The statute (Laws of 1857) was 
enacted for the benefit of the innkeeper, and if com- 
plied with, furnishes full and ample relief from the 
liability incurred under the common law. The de- 
fendants here failed to comply with that statute by 
their neglect to comform to its provisions and have no 
ground to complain when made amenable for such 
failure. It is no hardship in the law that they are 
calied upon to answer for losses occasioned by their 
own neglect. It is to be presumed that every inn- 
keeper sufficiently guards the hotel under his charge 
so as to protect its inmates from the depredations of 
criminals. When they fail to do this and carelessly 
omit to notify the inmates where their valuables can 
be fully protected, no reason exists in the law or in 
justice why they should not respond for losses attribu- 
table to their own remissness. The defendants here 
were manifestly wrong in failing to comply with the 
statute cited, and as they have not brought them- 
selves within any rule of law which exempts them 
from the lixbility incurred by innkeepers generally in 
their relation to travellers and guests, we are unable 
to see why they should be relieved in the case at bar. 

The findings of the referee and his refusals to find 
were clearly right, and unless some error exists in the 
rulings as to the evidence, they should be sustained. 

We have given due attention to the other questions 
raised, and can discover no ground of error which 
would authorize a reversal of the judgment. 

The judgment should therefore be affirmed. 

Ruger, C. J., Rapallo and Danforth, JJ., concur. 
Andrews, Earl and Finch, JJ., dissent. 


——_—_—_@—_____—— 


AGENCY OF INSURANCE BROKER CEASES 
WHEN POLICY PROCURED—ALLEG- 
ING JURISDICTIONAL FACTS-- 
USAGE. 

SI7PREME COURT OF THE UNITED STATES, 
NOVEMBER 19, 1883. 


GRACE V. AMERICAN CENTRAL INSURANCE Co. 


A fire insurance policy contained this clause: “ This insurance 
may be terminated at any time at the request of the as- 
sured, in which case the company shall retain only the 
customary short rates for the time the policy has beenin 
force. The insurance may also be terminated at any time 
at the option of the company, on giving notice to that 
effect and refunding a ratable proportion of the premium 
for the unexpired term of the policy. It isa part of this 
contract that any person other than the assured, who may 
have procured the insurance to be taken by this company, 
shall be deemed to be the agent of the assured named in 
this policy, and not of this company under any circum- 
stances whatever, or in any transactions relating to this 
insurance.” Held, that this clause imports nothing more 
than that the person obtaining the insurance was to be 
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deemed the agent of the insured in matters immediately 
connected with the procurement of the policy; that where 
his employment did not extend beyond the procurement 
of the insurance, his agency ceased upon the execution of 
the policy, and subsequent notice to him of its termination 
by the company was not notice to the insured. 

Parol evidence of usajye or custom among insurance men to 
give such notice to the person procuring the insurance 
was inadmissible to vary the terms of the contract. 

The doctrine re-aflirmed, that when the jurisdiction of the 
Circuit Court depends upon the citizenship of the parties, 
such citizenship, or the facts which in legal ‘intendment 
constitute it, must be distinctly and positively averred in 
the pleadings, or appear affirmatively and with equal dis- 
tinctness in other parts of the record. An averment that 
parties reside, or that a firm does business, ina particular 
State, or that a firm is “ of ’’ that State, is not sufficient to 
show citizenship in such State. 

Where the record does not show a case within the jurisdiction 
of a Circuit Court, this court will take notice of that fact, 
although no question as to jurisdiction hac been raised by 
the parties. 

e error to the Circuit Court of the United States for 
the Eastern District of New York. The opinion 

states the case. 

HARLAN, J. This is an action upon a policy of fire 
insurance issued September 26, 1877, by the American 
Central Insurance Company of St. Louis tothe firm of 
Wm. R. Grace & Co. 

The circumstances under which it was issued are 
these: ** A clerk of Wm. R. Grace & Co., charged with 
the duty of effecting insurance against loss by fire 
upon their property, employed one W. R. Moyes, a 
broker in the city of New York, to obtain insurance, 
in a specified amount, for his principals. Moyes in- 
structed one Anthony, an insurance broker and agent 
in Brooklyn, who had on previous occasions obtained 
policies for Grace & Co., to procure the required 
amount of insurance. Anthony obtained the policy 
in suit from the general agents in New York city of 
the defendant company, mailed or delivered it to 
Moyes, and by the latter it was delivered to Grace & 
Co., not later than the day succeeding its date. On 
the morning of October 6, one Carrol, for the in- 
surance company, Verbally notified Anthony that the 
company refused to carry the risk and required the 
policy to be returned. There is some conflict in the 
testimony as to what occurred between Carrol and 
Anthony on this occasion. But in the view which the 
court takes of the case, it may be conceded that An- 
thony gave Carrol to understand that the policy would 
be returned to the company or its agents. The prop- 
erty was destroyed by fire on the night of October 6, 
1877, or early in the morning of the 7th. Prior to the 
fire neither the insured, nor their clerk by whose in- 
structions the policy was obtained, had any knowl- 
edge or nutice of the conversation between Carroll 
and Anthony, or of the fact that the company had 
elected not to carry the risk. At the trial it was ad- 
mitted that the contract between the parties was fully 
executed upon the delivery of the policy to the ii- 
sured. 

The eighth clause of the policy is in these words: 
“This insurance may be terminated 2t any time at 
the request of the assured, in which case the company 
shall retain only the customary short rates for the 
time the policy has been in force. The insurance may 
also be terminated at any time at the option of the 
company, on giving notice to that effect and refunding 
a ratable proportion of the premium for the unexpired 
term of the policy. Itisa part of this contract that 
any person other than the assured, who may have pro- 
cured the insurance to be taken by this company, shall 
be deemed to be the agent of the assured named in this 
policy, and not of this company under any circum- 
stances whatever, or in any transaction relating to 
this insurance.” 





The court refused, although so requested by plaint- 
iffs, to rule that Anthony was not, within the meaning 
of the policy, their agent for the purpose of receiving 
notice of its termination; but charged the jury in 
substance, that Anthony was, for such purpose, to be 
deemed the agent of the insured. Exception wag 
taken in proper form by plaintiffs, as well to the re- 
fusal to give their instruction as to that given by the 
court to the jury. A verdict was returned for the 
company, and judgment thereon was entered. 

The charge in connection with the opinion delivered 
by the learned judge who presided at the trial, indi- 
catesthatin his judgment the words in the eighth 
clause—“ It is a part of this contract that any person 
other than the assured, who may have procured the 
iisurance to be taken by this company, shall be 
deemed to be the agent of the assured named in this 
policy,’’-—were intended to be qualified by the words 
‘“‘in any transaction relating to this insurance.’’ Upon 
this ground it was ruled that notice of the termination 
of the policy was properly given to Anthony, who 
personally procured the insurance. We do not concur 
in this interpretation of the contract. The words in 
their natural and ordinary signification import noth- 
ing more than that the person obtaining the insurance 
was to be deemed the agent of the insured in all mat- 
ters immediately connected with the procurement of 
the policy. Representations by that persou in pro- 
curing the policy were to be regarded as made by him 
in the capacity of agent of the insured. His knowl- 
edge or information, pending negotiations for insur- 
ance, touching the subject-matter of the contract, was 
to be deemed the knowledge or information of the in- 
sured. When the contract was consummated by the 
delivery of the policy he ceased to be the agent of the 
insured, if his employment was solely to procure the 
insurance. What the company meant by the clause in 
question, so far as it relates to the agency, for the one 
party or the other, of the person procuring the insur- 
ance was to exclude the possibility of such person 
being regarded as its agent, ‘‘ under any circumstances 
whatever, or in any transaction relating to this insur- 
ance.’’ This we think is not only the proper inter- 
pretation of the contract, but the only one at all con- 
sistent with the intention of the parties as gathered 
from the words used. There is, in our opinion, no 
room for a different interpretation. If the construc- 
tion were doubtful then the case would be one for the 
application of the familiar rule that the words of an 
instrument are to be taken most strongly against the 
party employing them, and therefore in cases like this, 
most favorably to the insured. The words are those 
of the company, not of the assured. If their meaning 
be obscure it is the fault of the company. If its pur- 
pose was to make notice to the person procuring the 
insurance, of the termination of the policy, equivalent 
to netice to the insured, a form of expression should 
have been adopted which would clearly convey that 
idea, and thus prevent either party from being caught 
or misled. 

As the uncontradicted evidence was that Anthony’s 
agency or employment extended only to the procure- 
ment of the insurance, the jury should have been in- 
structed that his agency ceased when the policy was 
executed, and that notice to him subsequently of its 
termination was ineffectual to work a rescission of the 
coutract. 

At the trial below evidence was offered by the com- 
pany, and was permitted, over the objection of plaint- 
iffs, to go to the jury, to the effect that when this con- 
tract was made, there existed in the cities of New 
York and Brooklyn an established and well-known 
general custom in fire insurance business, which au- 
thorized an insurance company, entitled upon notice 
to terminate its pelicy, to give such notice to the 
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proker by orthrough whom the insurance was pro- 
cured. This evidence was inadmissible because it 
contradicted the manifest intention of the parties as 
indicated by the policy. The objection to its intro- 
duction should have been sustained. The contract, as 
we have seen, did not authorize the company to cancel 
it upon notice merely to the party.procuring the in- 
surance—his agency, according to the evidence, not 
extending beyond the consummation of the contract. 
The contract by necessary implication, required notice 
to be given to the insured, or to some one who was his 
agent to receive such notice. An express written con- 
tract, embodying in clearand positive terms the in- 
tention of the parties, cannot be varied by evidence of 
usage orcustom. In Barnard v. Kellogg, 10 Wall. 383, 
this court quotes with approval the language of Lord 
Lyndhurst in Blackett v. Royal Exchange Assurance 
Co., 2 Cromp. & Jervis, 249, that ‘‘usage may be ad- 
missible to explain what is doubtful; it is mever ad- 
missible to contradict what is plain.’’ This rule is 
based upon the theory that the parties, if aware of any 
usage or custom relating to the subject-matter of their 
negotiations, have so expressed their intention as to 
take the contract out of the operation of any rules es- 
tablished by mere usage or custom. Whatever appar- 
ent conflict exists in the adjudged cases as to the 
office of custom or usage in the interpretation of con- 
tracts, the established doctrine of this court is as we 
have stated. Partridge v. Ins. Co.,15 Wall. 573; Robin- 
son v. United States, 13 id. 365; The Deluwure, 14 id. 
603; Nat. Bank v. Burkhardt, 100 U. S. 692. 

The record in this case presents a question of juris- 
diction, which, although not raised by either party in 
the court below or in this court, we do not feel at 
liberty to pass without notice. Sullivan v. Steamboat 
Co., 6 Wheat, 450. As the jurisdiction of the Circuit 
Court is limited in the sense that it has no offer juris- 
diction than that conferred by the Constitution and 
Laws of the United States the presumption is 
that a cause is without its jurisdiction unless 
the contrary affirmatively appears. Turner v. 
Bank of North America, 4 Dall. 8; Ex parte 
Smith, 94 U. S. 456; Robertson v. Cease, 97 id. 649. In 
the last case it was said that ‘‘ where jurisdiction de- 
pends upon the citizenship of the parties, such citizen- 
ship, or the facts which in legal intendment constitute 
it, should be distinetly and positively averred in the 
pleadings, or they should appear affirmatively and with 
equal distinctness in other parts of the record.” Ruil- 
way Co. v. Ramsay, 22 Wall. 322; Bridges v. Sperry, 
%U.S. 401. In Brown v. Keene, 8 Pet. 115, it is de- 
clared not to be sufficient that jurisdiction may be in- 
ferred argumentatively from averments in the 
pleadings; that the averrments should be positive. 

The present case was commenced in the Supreme 
Court of New York and was thence removed, on the 
petition of the defendant, to the Circuit Court of the 
United States for the Eastern District of New York. 
The record does not satisfactorily show the citizenship 
of the parties. The complaint filed in the State court 
shows that the firm of Wm. R. Grace & Co., composed 
of Wm. R. Grace, Michael P. Grace and Charles R. 
Flint, is doing business in New York, and that Wm. 
R. Grace and Charles R. Flint are residents of that 
State. The petition for the removal of the cause 
shows that the defendant is a corporation of the State 
of Missouri; that Wm. R. Grace and Charles R. Flint 
reside in New York; and that Michael P. Grace is a 
resident of some State or country unknown to defend- 
ant, but other than the State of Missouri. The record 
however fails to show of what State the plaintiffs are 
citizens. They may be doing business in and havea 
residence in New York without necessarily being 
Citizens of that State. They are not shown to be 
citizens of some State other than Missouri, Bingham 





v. Cabot, 3 Dall. 383; Abercrombie v. Dupuis, 1 Cr. 
343; Jackson v. Twentyman, 2 Pet. 186; Sullivan v. 
Fulton Steamboat Co., supra; Horthall v. Coliector, 9 
Wall. 585; Brown v. Keene, supra; Robertson v. Cease, 
supra. 

It is true that the petition for removal, after stating 
the residence of the plaintiffs, alleges ‘‘that there is, 
and was at the time when this action was brought, a 
controversy therein between citizens of different 
States.’’ But that is to be deemed the unauthorized 
conclusion of law which the petitioner draws from the 
facts previously averred. Then there is the bond 
given by the defendant on the removal of the cause, 
which recites the names of the firm of Wm. R. Grace 
& Co., and describes it as “of the county of Kings 
and State of New York.’’ If that bond may be con- 
sidered as part of the record for the purpose of ascer- 
taining the citizenship of the parties, the averment 
that the plaintiffs are “‘of the county of Kings and 
State of New York” is insufficient to show citizen- 
ship. Bingham v. Cabot, 3 Dall. 382; Wood v. Wagnon, 
2Cr. 9. 

As the judgment must be reversed and a new trial 
had, we have felt it to be our duty, notwithstanding 
the record, as presented to us, fails to disclose a case 
of which the court below could take cognizance, to in- 
dicate, for the benefit of parties at another trial, the 
conclusion reached by us on the merits. And we have 
called attention to the insufficient showing as to the 
jurisdiction of the Circuit Court so that upon the re- 
turn of the cause, the parties may take such further 
steps touching that matter as they may be advised. 

The judgment is reversed and the cause remanded, 
with directions to set aside the judgment, and for such 
further proceedings as may not be inconsistent with 
this opinion. 





—_—_¢—____— 


UNITED STATES SUPREME COURT AB- 
STRACT. 
NOVEMBER, 1883. 

APPEAL—AMENDMENT OF JUDGMENT TO REDUCE 
AMOUNT TO $5,000 PREVENTING APPEAL TO THIS 
courtT.—A verdict and judgment was rendered against 
plaintiff in error for upward of six thousand dollars 
and judgment entered for that amount. On the next 
day defendant in error entered a remittitur, where- 
upon the court reduced the judgment to the extent of 
the amount remitted, leaving the judgment exactly 
$5,000. Held, that a writ of error would not lie to this 
court from the judgment. In Thompson v. Butler, 95 
U. 8. 696, it was said: ‘** Undoubtedly the trial court 
may refuse to permit a verdict to be reduced by a 
plaintiff upon his own motion; and if the object of 
the reduction is to deprive an appellate court of its 
jurisdiction in a meritorious case, it is to be presumed 
the trial court will not allow it to be done. If how- 
ever the reduction is permitted, the errors in the 
record will be shut out from our re-examination in 
cases where our jurisdiction depends on the amount 
in controversy.’’ Alubuma Gold Life Insurance Co. v. 
Nichols. Opinion by Waite, C. J. 

ARMY OFFICER—PRESIDENT HAS POWER TO REMOVE— 
JUDGMENT OF COURT-MARTIAL CONCLUSIVE COLLAT- 
ERALLY.—(1) The president haus the power to super- 
sede or remove an officer of the army by appointing 
another in his place, by and with the advice and con- 
sent of the senate. Such power was not withdrawn by 
the provision in section 5o0f the act of July 13, 1866, 
ch. 176 (14 St. at Large, 92), now embodied in section 
229 of the Revised Statutes, that ‘no officer in the 
military or naval service shall in time of peace be 
dismissed from service, except upon and in pursuance 
of the sentence of a court-martial to that effect, or in 
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commvtation thereof.” Blake v. United States, 
103 U. S. 227. (2) Where a court-martial has cognizance 
of the charges made, and has jurisdiction of the per- 
son of the accused, its sentence is valid, when ques- 
tioned collaterally, although irregularities. or errors 
are alleged to have occurred in its proceedings, in that 
the prosecutor was a member of the court and a wit- 
ness on the trial. No opinion is expressed as to the 
propriety of such proceedings. Thompson v. Tolmie, 
2 Pet. 157; Voorhees v. Bank of United States, 10 id. 
449; Cornett v. Williams, 20 Wall. 226. This doctrine 
has been applied by this court to the judgment and 
sentence of a naval general court-martial, which was 
sought to be reviewed on a writ of habeas corpus. Ex 
parte Reed, 100 U. S. 13. Keyes v. United States. Opin- 
ion by Blatchford, J. 


EVIDENCE —PAROL ADMISSIBLE TO CORRECT MIS- 
TAKE IN RECORD OF INSTRUMENT.—A statute of Illi- 
nois provided, that the record or certified transcript 
therefrom might be used in evidence in place of a lost 
original, “‘ with like effect as though the original of 
such deed was produced in evidence.”’ Held, that 
evidence outside the record was admissible to show 
and correct a mistake in the record or transcript of a 
deed. Wettig v. Bowman, 39 Ill. 416; Nattinger v. 
Ware, 41 id. 245. In Nixon v. Cobleigh, 52 id. 387, the 
plaintiff in ejectment, to prove his title, relied ona 
deed, signed, as he claimed, ‘‘Samuel H. Turrill.”’ 
The original not being in his power to produce, he 
offered a certified copy fromthe record. It purported 
however to be signed by * James H. Turrill.”” Against 
the objection of the defendant he was allowed to prove 
by parol evidence that the original was signed ‘* by the 
name of Samuel H. Turrill.””. The court said: *‘ This 
renders,it morally certain that the recorder made a 
mistake in transcribing the original upon his records.”’ 
The same construction was given toa statute of Ala- 
bama, the meaning of which cannot be distinguished 
from the statute of Illinois by the Supreme Court of 
that State in Harvey v. Thorpe, 28 Ala. 250, where the 
very point was ruled, that parol evidence was admis- 
sible to show that a deed was not correctly recorded. 
And the same principle was adjudged in Wisconsin, in 
Sexsmith v. Jones, 13 Wis. 631, and in New Hamp- 
shire, in Wells v. Iron Co., 48 N. H. 534. Booth v. 
Tiernan. Opinion by Matthews, J. 


EVIDENCE—PARTY AS WITNESS—TRANSACTION WITH 
DECEASED PARTY.—Section 858, United States Revised 
Statutes, provides, that “in the courts of the United 
States no witness shall be excluded in any action on 
account of color or in any civil action because he isa 
party to or interested in the issue tried: Provided, 
That in actions by or against executors, administra- 
tors, or guardians in which judgment may be rendered 
for or against them, neither party shall be allowed to 
testify against the other as to any transaction with or 
statement by the testator, intestate, or ward, unless 
called to testify thereto by the opposite party or re- 
quired to testify thereto by the court.’’ A bank hav- 
ing a judgment against P., attached certain corporate 
stock he had transferred to J. P. died and his ad- 
ministrator was substituted as a party defendant. J. 
claimed the stock was assigned to him fora valuable 
consideration. The bank claimed that the transfer 
was in fraud of creditors. Held, that J. and the ad- 
ministrator were under the section mentioned com- 
petent witnesses to testify as to what took place be- 
tween J. and P. at the time the stock in question was 
assigned by the latterto the former. In Potter v. 
Nationa) Bank, 102 U. S. 163, it was held that in 
actions in which judgment may be rendered for or 
against an executor, administrator, or guardian, it is 
no objection to the competency of the witness that he 
is interested in the issue to be tried; because in such 








cases, the statute excluded only parties to the record 
that is, those who, according to the established rules 
of pleading aud evidence, are parties to the issue. The 
real issue was between the bank and J., and conse. 
quently the case is within the first clause of section 
858, which provides, that “no witness shall be ex. 
cluded, because he isa party to or interested in the 
issue tried.”” Within the meaning and object of the 
proviso, this is not an action by or against an admin. 
istrator, on which judgment may be rendered for or 
against him Monongahela National Bank v. Jacobus, 
Opinion by Harlan, J. 

FORMER JUDGMENT—DENIAL OF A WRIT OF MANDA- 
MUS IS—MUNICIPAL BONDS.—In an action to recover 
upon municipal bonds, held, that a denial of a writ of 
mandamus to compel the payment of such bonds with 
an adjudication upon such denial that the bonds werg 
invalid, was a former adjudication binding a purchaser 
of the bonds after due from the party instituting the 
mandamus proceedings. This court has repeatedly 
held since Postmaster-General Kendall’s case, 12 Pet, 
614, that the proceeding in mandamus is when appro- 
priate an action at law to recover money, and is sub. 
ject to the principles which govern said actions, and 
in the case of Block v. Commissioners, 99 U. S. 686, the 
denial of the writ is held to be conclusive in a subse- 
quent action as to the invalidity of the bonds, though 
the fact that the decision in mandamus was based on 
that ground is inferred from the pleadings, and not 
from the express language of the judgment. Louis y, 
Trustees of Brown Township. Opinion by Miller, J. 


LIMITATION—OF ACTION TO RECOVER BACK DUTIES 
ILLEGALLY EXACTED.— The right of action under 
United States Revised Statute, section 2931 to recover 
back money illegally exacted by a collector for cus- 
tom duties, need not be brought until after the de- 
cision of the secretary of the treasury on appeal, and 
is not barred where there is no decision by the State 
statute of limitation. Arnsom v. Murphy. Opinion 
by Matthews, J. 


cemmnsseesilginomermnine 
IOWA SUPREME COURT ABSTRACT. 


LIMITATION—OF TIME TO DEMAND WHEN RIGHT T0 
SUE DEPENDS ON DEMAND.—It has been held, whena 
right of action depends upon a demand, such demand 
must be me within ime peried prescribed by the 
statute of limitations. In the case at bar, the right 
te a deed depended on the location of a railroad, 
When the road was located in 1869, a demand fora 
deed could have been made, but this was not done 
until more than ten years had elapsed after the right 
to make the demand accrued. Held, that a cause of 
action for the deed was fully barred. Keithlerv. Fos- 
ter, 22 Ohio St. 27; Palmer v. Palmer,36 Mich. 488; La- 
Forge v. Jayne, 9 Penn. St. 410; Pittsburgh & C. R. 
Co. v. Byers, 32 id. 22; Morrison v. Mullin, 34 id. 12; 
Codman v. Rogers, 10 Pick. 111. In other words, these 
cases hold that when there are no special circumstan- 
ces which excuse the party from making the demand, 
and the same is not made within the time prescribed 
in the statute, then it is not made within a reasonable 
time; and this is thecorrect rule. Ball v. Keokuk and 
North West Railway Co. Opinion by Seevers, J. 
[Decided Sept. 21, 1883.] 

MALICIOUS PROSECUTION—DISAGREEMENT OF JURY 
ON ONE TRIAL EVIDENCE OF PROBABLE CAUSE.—Evi- 
dence that on the first trial of one charged with crime 
there was a disagreement, held admissible in an action 
for malicious prosecution in instituting the criminal 
proceedings, as evidence of probable cause. It has been 
held that a conviction before a justice of the peace on 
a criminal charge, where upon appeal there was an ac- 
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quittal, is conclusive evidence of probable cause. 
Whitney v. Peckham, 15 Mass. 243; Witham v. Gowen, 
14 Me. 362. In Bacon v. Towne, 4 Cush. 217, it is said 
the authority of the first case has been doubted in 
Burt v. Place, 4 Wend. 591, and that if the conviction 
before the justice is regarded ‘as evidence of probable 
cause, we think itis prima facie only and not conclu- 
sive.”’ And such is the rule in this State. Moffatt v. 
Fisher, 47 Iowa, 473. In Garrard vy. Willet, 4 J. J. 
Marsh. 628, it was held ‘‘ that the finding by the grand 
jary of an indictment is prima facie evidence of prob- 
able cause.”” In Smith vy. McDonald, 3 Esp. 7, it is 
said if the evidence on the trial of the criminal charge 
js such as to cause the jury to hesitate as to an acquit- 
tal, it was evidence of probable cause. In the case at 
bar the jury were unable to agree as to the innocence 
or guilt of the defendant. It follows, of course, that 
the jury, or some of them, must have believed the 
plaintiff to be guilty. The fact that he was acquitted 
by another jury cannot affect the result which must 
necessarily follow, because the first jury failed to 
acquit. Johnson v. Miller. Opinion by Seevers, J. 
[Decided Oct. 16, 1883.] 

NvuISANCE—WHEN INJUNCTION WILL NOT ISSUE TO 
PREVENT DISCOMFORT FROM SMOKE AND sooT.—The 
use of asmoke stack by a city water-works company 
will not be enjoined on the ground that the smokeand 
soot escaping therefrom is a detriment and damage to 
plaintiff's property, and deprives them of the com- 
fortable enjoyment of their property. The cases, 
both in this country and in England, are numeroas 
where courts of equity have restrained nuisances by 
injunction, and have refused to do so. If the matter 
orthing complained of is in and of itselfa nuisance, 
equity will more readily interfere; or if the injury is 
irreparable, and cannot be compensated in damages, 
as when the nuisance is injurious to health, or has the 
effect to destroy property, the remedy by injunction 
is more fully administered. Pennsylvania Lead Co.'s 
Appeal, 20 Am. L. Reg. 649, where poisonous matter 
was deposited on the plaintiffs premises, whereby 
vegetation was destroyed. So in Campbell v. Seaman, 
63N. Y. 568, where in the manufacture of brick, a 
large quantity of ‘ sulphurous acid gas ’’ was produced, 
which destroyed the plaintiff's trees and vines. This 
however, as we understand, was an action at law, and 
the existence of the nuisance had been established 
therein before the injuuction was issued. In Richards’ 
Appeal, 57 Penn. St. 105, a case in some respects much 
like the one at bar, an injunction was refused on the 
grounds that the manufacture of iron was lawful, and 
its production essential. The court said: ‘* Especi- 
ally should the injunction be refused if it be very cer- 
tain that a greater injury would ensue by enjoining 
than would a refusal to enjoin. * * * Hence the 
chancellor will consider whether he would not doa 
greater injury by enjoining than would result from 
refusing, and leaving the party to his redress at the 
hands of a court and jury.’’ See also Rhodes v. Dun- 
bar, 57 Penn. St. 274; Goodall v. Crofton, 33 Ohio St. 
271; Gilbert v. Showerman, 33 Mich. 448; Louisville 
Coffin Co. v. Warren, 19 Am. Law Reg. 576; Green v. 
Lake, 54 Miss. 540; Simpson v. Justice, 8 Tred. Eq. 115; 
Hyatt v. Myers, 73 N. C€. 232. It may be safely as- 
sumed the rule in equity is that where the damages 
sustained can be admeasured and compensated, equity 
will not interfere where the public benefit greatly out- 
weighs private and individual inconvenience. Cove v. 
Winnipeseogee, etc., Manufacturing Co., 87 N. H. 254; 
Porter v. Witham, 17 Me. 292. Danie.s v. Keokuk 
Water-Works. Opinion by Seevers, J. 

(Decided Oct. 2, 1883.] 


SURETYSHIP—EXTENDING TIME TO PAY BUT RESERV- 
ING RIGHT TO SUE,DOES NOT DISCHARGE SURETY.—The 





law is well settled that when the note of a principal 
debtor upon a bond is taken, payable at a fixed future 
time, the surety is not discharged if the right of im- 
mediate action upon the bond is reserved. See Brandt 
Suretyship, §$ 318, 329; Paine v. Voorhees, 26 Wis. 
522; United States v. Hodge, 6 How. 279; Wyke v. 
Rogers, 1 De Gex, M. & G. 408; Foxy. Parker, 44 
Barb. 541; Clagett v. Salmon, 5 Gill & J. 314; Hagey v. 
Hill, 75 Penn. St. 108; Owen v. Homan, 13 Beav. 196; 
Price v. Barker, 4 El. & Bl. 760; Viele v. Hoag, 24 Vt. 
46; Webb v. Hewitt, 3 Kay & J. 438. Jones v. Sarchett. 
Opinion by Day, C. J. 

[Decided Sent. 21, 1883.] 


sistas 
SUPREME COURT 
JANUARY TERM, 1883.* 


VERMONT ABSTRACT. 


EMINENT DOMAIN—LANDS OCCUPTED BY RATLROAD 
COMPANY WITHOUT CONDEMNATION — ESTOPPEL — 
MORTGAGE~—MARRIED WOMAN—INJUNCTION.—The de- 
fendant, the M. Railroad Company, constructed its 
road across the land of the oratrix, a married woman, 
without complying with the statuté as to taking land 
for railroad purposes, without her consent, and with- 
out any action of hers that amounted to an estoppel. 
After the road was surveyed and located, but before 
the oratrix’s land was taken, the railroad was mort- 
gaged to secure its bonds owned by the defendant, the 
C. Railroad Company, and leased to the defendant,the 
E. Railroad Company. The mortgage was foreclosed 
and the title established in the bondholders. A bill 
having been brought to enjoin the defendants from oc- 
cupying the oratrix’s land, held, the defendants should 
be enjoined unless they pay the land damages. Ken- 
dall v. Missisquoi and Clyde River R. Co. Opinion by 
Veasey, J. 


EXECUTION—PURCHASE OF GOODS AT INVALID EXE- 
CUTION SALE NOT ENFORCEABLE.—Prior to the pas- 
sage of the statute of 1882, No. 11, § 2, expressly pro- 
viding therefor, bank stock could not be legally taken 
and*sold on a tax warrant; hence the plaintiff, as con- 
stable, having sold certain bank stock to the defend- 
ant, and he having promised to pay for the same, in 
an action based on the promise, held, that the selling 
was without law, and the promise without considera- 
tion. ‘‘It is well settled that the law gives no remedy 
for the collection of taxes other than those provided 
by statute.’’ Crapo v. Stetson, 8 Mete. 393. ‘The leg- 
islature must decide upon the agencies by means of 
which collection of taxes shall be made.’’ Cooley Tax. 
34. ‘‘It is a familiar idea that the assessment and the 
enforcement of a tax is purely a statutory proceeding, 
and is peculiarly in invitum, and is to be prosecuted 
with scrupulous regard to the provisions of the stat- 
ute. A tax assessed is capable of being enforced only 


‘in the mode prescribed by the statute.”” Sumuer v. 


“The power of an officer making 
a tax sale is purely statutory.””. Gomer v. Chaffee 
(Sup. Ct., Colorado), 15 Reporter, 893. “At common 
law, distress was in the nature of a pledge merely, and 
could not be sold at all.”” Sherwin v. Bugbee, 16 Vt. 
439. Barnesv. Hall. Opinion by Rowell, J. 


MORTGAGE— JOINT MORTGAGE SECURING INDIVID- 
UAL DEBTS—MISTAKE THROUGH NEGLIGENCE.—A 
mortgage, executed by a husband, his wife, and her 
mother, on property owned jointly, to secure the 
mortgagee for entering into a recognizance in a bas- 
tardy case against the husband, contained also the fol- 
lowing clause: ‘And pay him all sums of money now 
due or that may be due from us hereafter.”’ Both the 
mortgage and therequity of redemption were assigned, 


Pinney, 31 Vt. 719. 





*To appear in 55 Vermont Reports. 
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Each of two of the mortgagors owed a separate debt to 
the mortgagee. The mortgagors did not know that 
said clause was in the mortgage, as the mortgage was 
not read to or by them; but they might have read it;, 
und no fraud was practiced by the mortgagee. Held 
that both debts were secured; that at all events, the 
mortgage contained enough to put the assignees of the 
equity on inquiry; thatit was the fault of the mortga~ 
gors that they did not know what was in the mort- 
gage; and equity does not relieve the negligent. Tabor 
v. Cilley, 53 Vt. 487, distinguished. Bishop v. Alien. 
Opinion by Rowell, J. 


—___~——_———— 


WISCONSIN SUPREME 


COURT ABSTRACT. 
EXECUTION—AGAINST SEVERAL DEFENDANTS MAY 
BE MADE OUT OF PROPERTY OF ANY.—It is a well- 
settled rule that the judgment creditor, having a judg- 
ment against several defendants, may direct the 
officer holding the execution to make the amount of 
the same out of the property of such of the defendants 
as he may see fit to proceed against. Smith v. Erwin, 
T7 N. Y. 466; Root v. Wagner, 30 id. 17; Walters v. 
Sykes, 22 Wend. 566; Gorham v. Gale, 7 Cow. 759; 
Corning v. Southland, 3 Hill. 552; Crocker, Sheriffs, § 
407; Freem. Ex'ns, § 271. Of this rule the defendants, 
who, as between themselves, are equally bound to pay 
the debt, cannot complain. As between them and 
the judgment creditors each is hound to pay the whole 
debt, and it is no ground for complaint that the 
creditor may see fit to collect the debt out of the 
property of one and not out of the property of another. 
The mere seizure of the property of one of such de- 
fendants does pay or satisfy the judgment, and if the 
property seized is released and returned to the posses- 
session of the owner at his request, it is clear that he 
cannot set up such seizure as a payment orsatisfaction 
of the judgment. Freem. Judgm., § 475; Herm. 
ox'ns, 253-257; Smith Sheriffs, 340-341, and notes; 
Crocker Sheriffs, § 432; People v. Hopson, 1 Denio, 
574; Peck v. Tiffany, 2 N. Y. 451; United States v. 
Dashiel, 3 Wall. 688. An exception to this rule is made 
in favor of a defendant who stands as surety for the 
other defendants or some of them; and when such 
fact is known to the judgment creditor, and the prop- 
erty of the defendants, who, ‘as principal debtors, 
ought to pay the debt, has been seized upon the execu- 
tion, he cannot voluntarily release such levy and then 
resort to the property of the surety. In analogy to 
the rule which releases the surety by an extension of 
time of payment to the principal debtor, the release of 
such levy works as an extension of time of payment to 
such principal debtor, and the surety is thereby re- 
leased; and the other rule which prohibits the creditor 
from releasing any security he may have in his hands 
received from the principal debtor without the con- 
sent of the surety. Farmers & Mech. Bank v. Kings- 
ley, 2 Doug. (Mich.) 379; Mulford v. Estudillo, 23 Cal. 
94; People v. Chisholm, 8 id. 30; Finley v. King, 1 
Head, 123; Herm. Ex’ns, § 176; Herm. Judgm., § 475; 
Howerton v. Sprague, 64 N. C. 451; Bauk v. Edwards, 
20 Ala. 512; Dixon v. Ewing’s Adm’'r, 3 Ohio, 280; 
Com. Bank v. Western Reserve Bank, 11 id. 444; 
Phares v. Barbour, 49 Ill. 370; Thomas’ Ex’r v. Cleve- 
land, 33 Mo. 126; Mayhew v. Crickett, 2 Swanst. Ch. 
185. Hyde v. Rodgers. Opinion by Taylor, J. 
[Decided Oct. 23, 1883.] 


PARTY WALL—TITFE TO— RIGHTS AS TO USE. — It 
seems to be the settied law that the owner of a party 
wall standing in part upon the lot of each are not 
tenants in common of the wall, but that each owns in 
severalty so much thereof as stands upon his lot, sub- 
ject to the easement of the other owner for its support, 








and the equal use thereof as an exterior wall of hig 
building. Such being the tenure by which the wall ig 
held and owned, it seems logically to follow that either 
owner may, at least upon his own land, do any thing 
with the wall, or make any use of it, which does not 
interfere with or impair the emjoyment of such easc- 
ment by the other owner. In Eno vy. Del Vecchio, 4 
Duer, 53, it was held that the owner on one side of a 
party wall might, within the limits of his own lot, in- 
crease the thickness, length or height of the wall, if he 
could do so without injury to the building on the ad. 
joining lot. Brooks v. Curtis, 50 N. Y. 639, goes even 
further. It is there heli, subject to the same limita- 
tion, that no injury be done to the adjoining building, 
that one owner may build the whole wall to a greater 
height. Andrae v. Haseltine. Opinion by Lyon, J. 
‘Decided Oct. 23, 1883.] 


PLEADING — WHETHER VERIFIED OR NOT, DETER 
MINED BY COPY SERVED. — In order to compel the 
verification of the answer, the copy of the complaint 
served upon the defendant must include a copy of the 
verification thereof. The only evidence the plaintiff 
is required to give to the defendant of the fact of the 
verification of his complaint is by giving him a copy 
thereof. It is evident therefore f he wants a verified 
answer, that the copy of the complaint served must 
show on its face that the same is verified according to 
law; and if the copy served does not show that fact, 
the defendant may treat the same as unverified and 
answer accordingly. He is uot bound to search the 
original complaint to find out that fact, even if he has 
the power to compel the plaintiff to exhibit it to him 
before he answers the same. He has the right to de- 
termine from the copy served on him whether it is so 
verified as to require him to verify his answer. This 
was the rule established by the decisions of the courts 
of New York before the adoption of the Code in this 
State, and is still the rule there. Trowbridge v. Didier, 
4 Duer, 448; Williams v. Riel, 5 id. 601; Hughes yv. 
Wood (in note to last case), 603; Quin v. Tilton, 2 id. 
648; Graham vy. MecCoun, 5 How. Pr. 353; Barker vy. 
Cook, 40 Barb. 254; Treadwell v. Fassett, 10 How. Pr. 
184; Hubbard v. Ins. Co., 1L id. 149; Tibballs v. Self- 
ridge, 12 id. 64; Wilkin v. Gilman, 13 id. 225; People 
ex rely. Smith, 14 id. 334; Peyser v. McCormack, 7 
Hun, 300. Knowles v. Fritz. Opinion by Taylor, J. 
(Decided Sept. 25, 1883.] 


_————— 


SUPREME JUDICIAL COURT 
ABSTRACT .* 


MAINE 


EMINENT DOMAIN—WHAT IS PUBLIC USE AUTHOR- 
IZING—TEMPORARY OCCUPATION OF PROPERTY WITH- 
OUT PAYMENT—MODE OF COMPENSATION. —To consti- 
tute a public use authorizing the exercise of the right 
of eminent domain, it is not required that the entire 
community, or even a considerable portion of it, should 
directly participate in the benefits to be derived from 
the property taken. Talbot v. Hudson, 16 Gray, 417; 
Lumbard v. Stearns, 4 Cush. 60; Holt v. Somerville, 
127 Mass. 408; Bancroft v. Cambridge, 126 id. 458. The 
clause in the Constitution prohibiting the taking of 
private property for public uses without compensation 
does not prohibit the Legislature from authorizing an 
exclusive occupation of private property, temporarily, 
as an incipient proceeding to the acquisition of a title 
to, or an easement in the land taken. Cushman v. 
Smith, 34 Me. 247. The mode and manner in which 
the owner of land taken for public use is to be com- 
pensated for the land so taken, are to be determined 





*To appear in 75 Maine Reports. 
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by the Lgislature. When it is not required that com- 
pensation be made before entering upon the land taken, 
and itis provided that the owner of the land may 
cause his damages to be ascertained in the same man- 
ner as land taken for highways, such owner cannot 
maintain trespass for such taking, within the time 
limited for an assessment of damages, and without any 
application for such assessment. Cushman v. Smith, 
34 Me. 247; Nichols v. Som. & Ken. R. Co., 43 id. 356; 
Davis v. Russell, 47 id. 443; Cairo & Fulton R. Co. v. 
Turner, 25 Am. Rep. 564; 31 Ark. 494. Riche v. Bar 
Harbor Water Co. Opinion by Appleton, C. J. 
(Decided April 6, 1883.] 

GIFT—OF SAVINGS BANK DEPOSIT—DEPOSIT IN NAME 
OF BENEFICIARY—AUTHORIZING ANOTHER TO DRAW 
pEposiT.—F. informed the treasurer of a savings bank 
that she desired to make a deposit for each of four 
grandchildren, naming B. as one, to which she pro- 
posed to make additions from time to time and ex- 
pressed the hope that with the accumulated interest, 
the deposits might amount to enough to be of advan- 
tage to them when they should reach a suitable age to 
take charge of the money. She wanted ‘‘to do some- 
thing for the children.’”’ The treasurer gave her pass- 
books in the names of each of the grandchildren, and 
entered in each and in the bank books ‘subject to 
the order of F. during her life-time." Subsequently 
she informed B. of what she had done ard that the 
money was intended for him and the other children, 
and she made other deposits and withdrew one divi- 
dend. Afterward F. took the several books to tiie 
bank and informed the treasurer ‘‘ that the time had 
come when she desired to make such a change in the 
terms of the deposits made for her grandchildren, as 
would give them full control over them, and the 
amounts on each book become the absolute property 
of the parties named therein, and her right to control 
them should cease. Her expressed wish was that her 
claim over the amount of the deposits should be with- 
drawn as to each case, and the books so changed that 
they would stand in the names of the grandchildren 
without any restriction whatever,’ and the treasurer 
then and there, at her request, erased from the pass- 
books and bank books the original entry ‘‘ subject to 
the order of F."’ She notified B. by letter of this 
change and that the pass books would be delivered the 
first time they met. B. replied with the request that 
the books might be sent to him. A short time before 
F.'s death, she delivered the pass books to W. A. F., 
with a written order to enable him to draw the amount 
of each deposit. Held, that the deposit in the first in- 
stance created a valid trust and that F. controlled the 
same in trust for B.; that the acts and declarations of 
F. at the time of the change in the entry upon the 
books show a complete and executed gift and divested 
F. of any interest in the deposit as trustee or other- 
wise, and that she thereafter held the pass book in 
trust for B., and thatas W. A. F. subsequently took the 
book without consideration and with full knowledge 
of the plaintiff's prior title, he took it subject to that 
trust, and that it is necessary to B., for the more bene- 
ficial enjoyment of his gift. See Northrup v. Hale, 
72 Me. 275, and 73 id. 66; Gerrish v. Institute for Sav- 
ings, 128 Mass. 159; Blaisdell v. Locke, 52 N. H. 238; 
Stover v. Poole, 67 Me. 217; Hill v. Stevenson, 63 id. 
564; Dole v. Lincoln, 31 id. 422; Urann v. Coates, 109 
Mass. 581; Pierce v. Savings Bank, 129 id. 425; 
Grangiac v. Arden, 10 Johns. 293; Wing v. Merchant, 
57 Me. 383; Trowbridge v. Holden, 58 id. 117; Stone 
vy. Bishop, 4 Cliff. 593. Barker v. Frye. Opinion by 
Danforth, J. 

[Decided Feb. 16, 1883.] 


MARRIAGE — EVIDENCE BY REPUTATION OF 
FORMER MARRIAGE WITH PERSON LIVING WHEN SEC- 





OND SOLEMNIZED.—Proof of the due solemnization ofa 
marriage ceremony between two persons will not 
suffice in a civil action to exclude the ordinary circum- 
stantial evidence of the existence of a previous mar- 
riage of one of those persons to a third person who is 
still living. The general rule has long been understood 
to be as laid down in Leader v. Barry, 1 Esp. 353; that 
in every civil case except an action for crim. con. gen- 
eral reputation, the acknowledgment of the partics 
and reception by their friends, ete., as man and wife, 
was sufficient proof of the marriage, although in an 
action for criminal conversation, for reasons well as- 
signed in Birt v. Barlow, 1 Doug. 170 (referring to 
Morris v. Miller, 4 Burr. 3057), there must be proof of 
an actual marriage, and the same strictness is re- 
quired in an indictment for bigamy. See also Read v. 
Passer, 1 Esp. 213, 214; Hervey v. Hervey, 2 W. BI. 
877; Miller v. White, 80 lil. 580; and numerous other 
cases, where it said that no other exceptions should be 
allowed. That proof by circumstances, reputation, 
conduct of the parties and the like has long been held 
competent in settlement cases, see St. Devereux v. 
Much Dew Church, Burr. Set. Cas. 508; 1 W. Black, 
367; Newburyport v. Boothbay, 9 Mass. 414. The 
court in this State have explicitly recognized the gen- 
eral rule in Pratt v. Pierce, 36 Me. 454, and Taylor v. 
Robinson, 29 id. 828, where the court adds: ‘we find 
no authority for a distinction in cases where the 
party to the marriage is a party to the suit, and wishes 
to prove the marriage, and where the attempt to es- 
tablish the marriage is by one who is a stranger 
thereto,” citing Fenton v. Reed, 4 Johns. 52. In a 
seitlement case where the validity of a second marriage 
was in issue, the presumption of innocence was not 
held to outweigh the presumption of continuance of 
life in the absence of evidence. Rex vy. Harborne, 2 
Ad. & E. M0. And see remark of Kent, J., in Har- 
rison vy. Lineoln, 48 Me. 209. See also Poultney v. Fair- 
haven, Brayton, 185; Jones v. Jones, 45 Md. 144, and 
48 id. 891; Archer v. Hitchcock, 6 Jones (Law), 421. 
Inhabitants of Camden v. Inhabitants of Belgrade. 
Opinion by Barrows, J. 

[Decided May 3, 1883.] 


——— 
FINANCIAL LAW. 


NEGOTIABLE INSTRUMENT—OVER-DUE DRAFT—DE- 
FENSE OF EQUITIES.—A draft was without any ex- 
planation of the reason outstanding nearly five months 
after its date. Held, that it was overdue and dishon- 
ored so as to charge any one taking it withany defense 
or set-off which the drawer held against it in the hands 
of the holder. The cases are almost innumerable in 
which it has been held that paper payable on demand 
had been outstanding so long, when transferred, as to 
be deemed overdue and dishonored, so as to subject 
it, in the hands of the purchaser, to any defenses 
which the maker or drawer had against it in the hands 
of the payee; and in none of these cases is the ques- 
tion whether or not the paper had been, before the 
transfer, presented for payment to the maker or 
drawee, referred to as at all material. Down v. Halling, 
4 Barn. C. 330; First Nat. Bank of Newton v. Need- 
ham, 29 Iowa, 249; Cowing v. Altman, 71 N. Y. 435; 
Sylvester v. Crapo, 15 Pick. 92; Ranger v. Carey, 1 
Metce. 369; Herrick v. Woolverton, 41 N. Y. 581; Story, 
Prom. Notes, § 207 and note; Thompson vy. Hale, 6 
Pick. 258; American Bank v. Jenness, 2 Mete. 288; 
Carlton vy. Bailey, 27 N. H. 230; Parker v. Tuttle, 44 
Me. 459; Nevins v Townsend, 6 Conn. 5; Camp v. 
Scott, 14 Vt. 387; Morey v. Wakefield, 41 id. 24. Min- 
nesota Sup. Ct., July 12, 1883. Le Due v. First Na- 
tional Bank of Karson. Opinion by Mitchell, J. 
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NEW YORK STATE BAR ASSOCIATION. 
The eighth regular meeting of the New York State 
Bar Association will be held at the Capitol in the city 
of Albany, ou Tuesday, January 8, 1884, at 11 o’clock 
A. M. 





CORRESPONDENCE. 


ExcrptTio Propat REGULAM. 


Editor of the Albany Law Journal: 

The verb probare, like its English derivative, has 
more meanings that one. “I have bought five yoke 
of oxen, and I goto provethem.”’ ‘ Prove (not demon- 
strate, but fest) all things;’’ and having done so, 
* hold fast [only] that which is good.”’ ‘*The proof (or 
test) of the pudding isin the eating.’ And so the excep- 
tion tries, tests, or limits and defines the general rule. 
** Exceptio probat regulam, et sicde similibus.”’ (11 Rep. 
41a). T.B 

Rocuester, Dec. 15, 1883. 

Editor of the Albany Law Journal: 

I notice in your issue of the 15th, a communication 
on the subject of the maxim exceptio probat regulam, 
which seems to prove Pope’s wisdom when he said: 

“A little learning is a dangerous thing, 
Drink deep, or taste not the Pierian spring.” 

The word probat in the Latin, like the word prozes in 
the usual English version, is used ina sense unusual but 
not incorrect, of tests. It will be found that by giving 
this meaning the maxim becomes good law and good 
sense. 

Yours truly, 
G H., Jr. 

CINCINNATI, Dec. 17, 1883. 


— - + -—— 


NEW BOOKS AND NEW EDITIONS 


ScCRIBNER ON DOWER. 
A Treatise on the Law of Dower. By Charles H. Scribner. 
With additional notes and references by Alfred I. Phillips. 
In two volumes. Second addition. Philadelphia: T. & J. 
W. Johnson & Co., 1883. Pp. xliv, 696, xlvi, 860. 

This is an excellent and standard work. We wish 
that the Legislature would abolish the right of dower, 
inconvenient, inadequate, and intricate as it is, but as 
there is no prospect of that, this work is indispensable, 
as being altogether the best, and so far as we know, 
the only complete work on the subject. The volumes 
are well printed. 


WARVELLE ON ABSTRACTS. 


A Practical Treatise on Abstracts and Examinations of Title 
to Real Property. By George W Warvelle, Chicago: Cal- 
laghan and Co., 1883. Pp. liii, 632. 

This is a comparatively new and a very important 
topic. The author’s arrangement and treatment are 
generally commendable. A cursory examination leads 
us to think that he is generally accurate, although we 
casually detect occasional mistakes, as for example, 
his citation of Meeker v. Wright, 76 N.Y. 262, to the 
doctrine that the modern married women’s statutes 
have abolished tenancy by entirety. That case was ex- 
pressly decided upon other grounds, and the opposite 
doctrine is declared in the recent case of Bertles v. 
Nunan, 92 N. Y. 152; 8. C., 44 Am. Rep. 361. The author 
also omits to refer to the long and predominant line of 
cases to the latter doctrine. The subject is one of 


considerable difficulty, and such oversights are easily | 








corrected. The treatise will be 


body. 


useful to a large 


TIEDEMAN ON REAL PROPERTY. 
An Elementary Treatise on the American Law of Real Prop. 
erty. By Christopher G. Tiedeman. St Louis, Mo., F. 
H. Thomas & Co., 1884. Pp. evii, 785. 

The author, who is professor of the law of real prop- 
erty in the law school of the Missouri University, has 
succeeded in two endeavors which he states in his pre- 
face, namely, in ‘‘ stripping this branch of the law of 
its harsh and uninviting dress,” and in enunciating 
“all those principles which are necessary to a broad 
and comprehensive knowledge of the subject.’’ For 
the student this seems to us an admirable stepping- 
stone to the exhaustive works of Williams and Wash- 
burn; and it will be a convenient book of ready refer- 
ence for the practitioner. Singularly enough, Mr, 
Tiedeman makes the same mistake in citing Meeker y. 
Wright, that Mr. Warvelle does. The reporter’s head- 
note is perhaps chargeable with the error in both 
cases. But Mr. Tiedeman cites the cases pro and con 
on the point. The book is capitally printed. 


———_¢—______— 


COURT OF APPEALS DECISIONS. 





ree following decisions were handed down Tues- 

day, December 14, 1885. 

Appeal dismissed with costs—Mary Zaynor, appel- 
lant, v. Lucy Maria Raynor, et al., respondent; Jacob 
Odell, survivor, respondent, v. James Murray, im- 
pleaded, etec., appellant; Vary L. McKenna, adminis- 
tratrix, etc., respondent, v. Thomas Bolger, appellant. 
— Judgment reversed, new trial granted, costs to 
abide the event, and the order appealed from reversed, 
with costs of appeal in General Term and in this court, 
and $10 costs of opposing motion—John Honegger and 
another, appellants, v. H. Wettstein, and others, re- 
spondents. Judgment affirmed, with costs — /eople 
ex rel. Edward McKenzie, appellant, v. Board of Super- 
visors of Ulster county, respondent. Judgment 
modified by striking therefrom the sum of $150.58 for 
excess of interest allowed, and as so modified affirmed, 
without costs to either party in this court—Francis H. 
Stoddard, respondent, v. Lake Shore and Michigan 
Southern Railroad, appellant. —— Judgment modified 
by striking therefrom the sum of $24.90 for excess of 
interest allowed, and as so modified, affirmed without 
costs to either party in this court—Everett B. Sanders, 
respondent, v. Lake Shore and Michigan Southern Rail- 
road Company, appellant. Order of General Term 
affirmed and judgment absolute ordered for plaintiff 
on the stipulation, with costs—Charles L. Guilleaume, 
respondent, v. Edward Rowe and another, appellants. 
Judgment of General Term reversed and judgment 
ordered for plaintiffs, with costs of both courts —Jacob 
Bookman and another, v. Ferdinand Kurzman. — 
Judgment of General Term and board of audit re- 
versed, and judgment rendered in favor of appellant 
for the amount of his claim, without costs— 
Michael E. Riley, appellant, v. People of the 
State of New York, respondents; Henry B. Kretzler 
appellant, v. People of the State of New York, respond- 
ents; Zhomas O'Connor, appellant, v. People of the 
State of New York, respondents. 

Proclamation made and the court adjourned for the 
term. 

Ordered, that a calendar be made for aterm of this 
court to be held at the capital, in the city of Albany, 
Monday, January 14, 1884, at ten o’clock A. M., on 
which the clerk shall place only those cases in which 
the returns and notices of argument shall be filed in 
his office on or before the 29th day of December, 1883. 
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ALBANY, DECEMBER 29, 1888. 











CURRENT TOPICS. 


T is reported that another attempt will be made 
in the House of Commons in the coming session 
to abolish the action of breach of promise of mar- 
riage. The measure was defeated there in 1879. 
Our lively contemporary, Pump Court, remarks that 
“the whole difficulty arises from the illogical 
attempt to reduce sentiment to a money or market- 
able value,” and imagines the following charge to a 
jury: ‘*The learned counsel says you ought to find 
for the defendant. Well, you may if you like, but 
don’t you go and do it because he asks you. He 
asked me not to leave the case to you at all; butI 
mean to. Very well; now, what are the facts? The 
defendant admits that he promised to marry the 
girl; of course, if he is a man at all, he can’t deny 
that; and his counsel says he is a fool — very likely, 
but what then? Lots of people are fools, but they 
marry. Then that’s no excuse for him. Next the 
defendant says that the plaintiff would not have 
him; she says she would; which of them do you 
believe? He has three hundred a year — and — and 
—well, she’s a woman; there! She don’t dislike 
money, you know. This is an action to get what? 
Why, money to be sure; and defendant’s money 
too, mark that. She can’t bring an action for the 
man, and I can’t order specific performance of the 
contract to marry, because the law says damages — 
that’s money—are as good as a husband. First 
then, there’s the loss of the husband’s income. 
Then the loss of the man; and when you've settled 
the damages on these, there’s compensation for the 
injury to the plaintiff's heart—her feelings, you 
know. Now here the learned counsel says there 
are no particulars. He must say something, of 
course; that’s what he’s for. Idon’t know what he 
expects. He can hardly wan‘ a list of regrets at so 
much a dozen; misery at five shillings an hour, let’s 
say; or an account of the number of tears, or pints 
of ’em, that the plaintiff has sled over this business, 
the whole to be paid for at so rauch for the lot, w’th 
a reduction, perhaps, on accouat of the defendant’s 
taking a larger quantity. I wonder he does not say 
there are no bought and scid notes to prove the 
contract. I should know how to deal with that. 
Well you and I may not like this sort of action. 
Very likely we should prefer to horsewhip a man of 
that sort down there. But we must be forensic, 
and so you are to find your verdict for the plaintiff. 
Now then what damages? Don’t give too much, 
for if you do the court will set your finding aside, 
or the defendant may be broken up and the plaintiff 
get nothing after all. What do you say?” 


A recent case in England strongly reminds us of 
the famous case of Lange v. Benedict, 73 N. Y. 12; 


Vor. 28 — No. 26. 





8. C., 29Am. Rep. 80. The London Law Times 
gives the following account of it: ‘‘ The ‘ unfortu- 
nate and rather painful case’ of Clew and another v. 
Hale, in which, by a mistake of magistrates, a 
respectable woman was sentenced illegally to hard 
labor, and the magistrates were consequently sued 
for damages, has now, we suppose, been terminated 
by the decision of the Queen’s Bench Dvision (Lord 
Coleridge, C. J., and Mathew, J.), that the damages 
awarded by the jury (£150) ought not to be reduced. 
Both the facts and the law of the case are not a 
little curious. The plaintiffs were a laborer and his 
wife, and the wife had been convicted (upon evi- 
dence which we will assume to have been sufficient) 
of selling beer without a license, contrary to section 
3 of the Licensing Act, 1872, (by which a person 
convicted of that offense is liable ‘ for a first offense 
toa penalty not exceeding £50, or to imprisonment 
with or without hard labor for a term not exceeding 
one month), and sentenced to pay a fine, or in 
default to be imprisoned with hard labor. It was 
held however (see In re Clew, 8 Q. B. D. 511), by 
the Queen’s Bench Division, that the Act, though 
it authorized either fine or imprisonment, did not 
authorize imprisonment in default of payment of a 
fine. The conviction being quashed upon this 
difficult point of law, both husband and wife sued 
the convicting justices. The common-law right of 
action in such a case is much cut down by one of 
Jervis’s Acts, 11 & 12 Vict.,c. 44. By section 1 
of this act, in any action against a justice for an 
act done within his jurisdiction, it is necessary for 
the plaintiff to succeed, to prove that the act com- 
plained of ‘was done maliciously, and without 
reasonable and probable cause.’ By section 2, ‘for 
any act done by a justice of the peace ina matter of 
which, by law, he has not jurisdiction, or in which 
he shall have exceeded his jurisdiction, any person 
injured thereby, or by any act done under any con- 
viction made by such justice in any such matter, 
may maintain an action, without having to prove 
malice or the absence of reasonable and probable 
cause, against such justice after the conviction shall 
have been quashed.’ However hard it may seem 
upon the convicting jnstice, it seems impossible to 
argue that the mistake committed in Mrs. Clew’s 
case came within section 1, and not within section 
2, of Jervis’s Act, notwithstanding the liberal con- 
struction of that section suggested by Chief Justice 
Jervis himself, three years after the passing of the 
act, in Rate v. Parkinson, 30 L. J. M. C. 208, in 
which he said that the words ‘exceeding his juris- 
diction’ in the section ‘mean doing something 
which the justice could, by no possibility, have a 
legal right to do.’” It seems to us that this con- 
struction of jurisdiction is decidedly opposed to 
that of the Lange case. 


We regret that the publication ot Pacific Coast 
Law Journal is about to be discontinued. As our 
columns will bear witness, we have often found this 
periodical of interest. But we are glad to learn that 
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this excellent periodical is to be succeeded by one 
on a larger scale, promising to give the decisions of 
the Federal courts of California, Colorado, Nevada 
and Oregon, and the Supreme Courts of the same 
States and of Idaho, Montana, New Mexico, Utah, 
Washington and Wyoming, with general editorial 
matter. The new periodical is to be called the 
‘West Coast Reporter.”” The Journal says: ‘‘ The 
scope of this enterprise far exceeds that of any yet 
attempted on this coast, and will entail great labor 
and expense. The publishers kcve secured for their 
editorial department the services of the well-known 
law writer, John Norton Pomeroy, LL. D. Thisis 
indisputable evidence of the well meant purpose to 
fix a high standard for their magazine. The opinions 
which will be embraced by the publication will 
exceed 5,000 pages per annum —the decisions of 
sixteen courts—a library in itself. This work 
cannot be continued without the aid of every lawyer 
on the coast. It is an enterprisc worthy the support 
of them all. The publication of a law journal on 
this coast will admit of no rivalry. Our arrange- 
ments with the proprietors of the new journal are 
entirely satisfactory, and with a view of giving no 
embarrasment to an undertaking which offers so 
much to the bench and bar, we have determined to 
cease the publication of our Pacific Coast Law Journal 
during the last week in December, and wish the 
‘ West Coast Reporter’ a long and successful career.” 
We heartily unite in this wish, and have no doubt 
that Mr. Pomeroy’s eminent talents will command 
for the new journal the success which they will 
deserve. 


‘* Shakespeare as a Lawyer,’’ is the title of a 
beautiful little book, by Franklin Fiske Heard, and 
published by Little, Brown and Company, of Boston. 
The scope of the book is like that of Lord Camp- 
bell’s ‘‘ Legal Acquirements of Shakespeare,” and as 
we recollect the latter, is very similar in treatment, 
and especially in the conclusion, which is: ‘‘ If the 
verdict is in the affirmative,” 7. e., that Shakespeare 
was a lawyer, ‘‘it may safely be concluded that 
neither a motion in arrest of judgment nor a writ of 
error will lie.” Mr. Heard certainly presents a 
great quantity of evidence, from Shakespeare’s works, 
indicating an extensive and accurate acquaintance 
with legal principles. But it is quite as easy to 
show his familiarity with medicine, seamanship, 
etc. Mr. Heard has made a very amusing and 
interesting collection. 


In regard to the relief of our Court of Appeals, Mr. 
Howard Ellis, the editor of The Reporter, writes us: 
‘The failure of the Court of Appeals to clear their 
calendar this year is, as yousay, ‘a very serious event,’ 
and it is clear, as you also say, ‘that it will never 
again be able toclear itscalendar,’ for the cases must 
necessarily increase, not diminish in number. The 
cause of the failure is plain, and suggests the remedy : 
the increase of judges to hear and determine the 
cases, and the division of the court into two sections. 





To this there is the striking objection, that the 
sections may differ on the same question of law; but 
this objection, it would seem, could be avoided by 
a re-argument before a bench to be composed of all 
the judges.” It has been suggested that instead of 
having two sections sitting independently, there 
should be judges enough to keep one practically 
continuous session, the chief presiding and writing 
no opinions unless he chooses. This would ap- 
parentiy obviate the objection of which Mr. Ellis 
speaks. See Mr. Matthew Hale’s communication, 


post. 


Judge Barrett has apparently solved the problem 
of the divorce business. He has written a play 
designed to have such an effect on the consciences of 
the hearers that none of them will ever again be 
guilty of getting any irregular or improper divorce. 
At least, such is the idea that we get from the 
newspaper accounts of ‘‘The American Wife,” 
which is now having almost as good a ‘‘run”’ as its 
author made when he landed on the bench. We do 
not know whether the judge’s associates ‘‘con- 
curred.”” Weremember however that the play of 
‘*Divorce” did not seem to reduce the number of 
divorces. But Judge Barrett’s play is said to have 
the superior moral attraction of being destitute of 
love-making. Perhaps we do not get an adequate 
idea of the judge’s play. We could tell better 
about it if he would send us a copy or a pass to see 
it. We would suggest to Judge Davis that he write 
a play on the temperance question, as he is known 
to be intensely interested in that matter. Any 
thing—even dramas by lawyers—to suppress 
divorces and intemperance. 


a 
NOTES OF CASES. 


ig State v. Middleham, Iowa Supreme Court, 

December 5, 1883, 17 N. W. Rep. 446, it was 
held that the exclamations of a wife upon the killing 
of her son by her husband are not incompetent, on his 
trial for the killing, as communications by the wife 
tothe husband. The court said: ‘‘ The evidence 
shows that the defendant killed his step-son, 
William David, with a knife, in the Central House, 
a hotel kept by the defendant. One Pealan was in- 
troduced as a witness, and testified as follows: 
‘John Carr arrested defendant that day in the 
Central House, in what was called the bar-room. I 
went in right after him.’ He was then asked the 
following question: ‘ State what, if any thing, was 
said to Mrs. Middleham, there in the presence and 
hearing of the defendant, concerning the manner in 
which the homicide was committed, and the con- 
nection of the defendant with the homicide?’ This 
question was objected to as incompetent, immaterial, 
and hearsay, and calling for the declarations of a 
party not a competent witness against defendant. 
The objection was overruled, and the witness an- 
swered: ‘Soon after I went into the house, Mrs. 
Middleham threw up her hands and says, ‘My God! 
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My God! he has killed my boy; he struck him 
right over my shoulder. See the blood of my boy 
on my sleeve. Take him away; I never want to see 
him.’ The admission of this evidence is assigned 
as error. It is insisted that it is incumbent to 
establish not only presence and hearing, but also 
understanding. In support of this objection 
appellant cites Lanergan v. People, 39 N. Y. 39. 
The case is not in point, as it was shown in that 
case that the defendant was asleep, ‘sound and 
solid,’ when the declaration which was admitted 
wasmade. The witness in thiscase was asked what 
wes said in the ‘presence and hearing’ of defend- 
ent. It was for the jury to determine, from all the 
circumstances, whether he heard and understood 
what was said. It is further objected that the 
declaration was a communication by the wife to the 
husband, and so not admissible. Appellant cites 
and relies upon Campbell v. Chace, 12 R. I. 333. 
That case simply holds that communications between 
husband and wife cannot be disclosed, although 
made in the presence of others. The declaration 
admitted in this case was not such a communication. 
There was no error in the admission.” 


In Coleman v. Burr, 93 N. Y. 17, the mother of 
B., living with him, conveyed to him certain lands 
in consideration of her support for life. Subse- 
quently she became helpless from paralysis, and B. 
and his wife agreed that the wife should attend and 
care for her, and that he should pay her $5 a week 
therefor. The wife did this faithfully for eight 
years, and the amount was reasonable. B. then 
executed real conveyances to his wife in payment 
for those services. Held, void as against his cred- 
itors. The court said: ‘‘It was the purpose of 
those provisions ” (the married woman’s enabling 
acts) “to secure to a married woman, free from the 
control of her husband, the earnings and profits of 
her own business and of her own labor and services, 
carried on or performed on her sole and separate 
account, which at common law would have belonged 
to her husband. It was not their purpose however 
to absolve a married woman from the duties which 
she owes to her husband, to render him service in 
his household, to care for him and their common 
children with dutiful affection when he or they need 
her care, and to render all the services in her house- 
hold which are commonly expected of a married 
woman, according to her station in life. Nor was 
it the purpose of the statute to absolve her from due 
obedience and submission to her husband as head 
and master of his household, or to depose him from 
the headship of his family, which the common law 
gave him. He still remains liable to support and 
protect his wife and responsible to society for the 
good order and decency of his household. He is to 
determine where he and his family shall have a 
domicile, and how his household shall be regulated 
and managed, and who shall be members of his 
family. The statutes referred to touch a married 
woman in her relations to her husband only so far 








as they relate to her separate property and business, 
and the labor she may perform on her sole and 
separate account. In other respects the duties and 
responsibilities of each to the other remain as they 
were at common law. * * * Whatever services 
a wife renders in her home for her husband cannot 
be on her sole and separate account. They are 
rendered on her husband’s account in the discharge 
of a duty which she owes him or his family, or in 
the discharge of a duty which he owes to the 
members of his household. It would operate disas- 
trously upon domestic life and breed discord and 
mischief if the wife could contract with her husband 
for the payment of services to be rendered for him 
in his home; if she could exact compensation for 
services, disagreeable or otherwise, rendered to 
members of his family; if she could sue him upon 
such contracts and establish them upon the disputed 
and conflicting testimony of the members of the 
household. To allow such contracts would degrade 
the wife by making her a menial and a servant in 
the home where she should discharge marital duties 
in loving and devoted ministrations, and fraud upon 
creditors would be greatly facilitated, as the wife 
could frequently absorb all her husband’s property 
in the payment of her services, rendered under such 
secret, unknown contracts.” Citing Grant v. Green, 
41 Iowa, 98; Filer v. N. Y. Cent. R. Co., 49 N. Y. 
47; 8. C., 10 Am. Rep. 327; Reynolds v. Robinson, 
64 N. Y. 589; Whitaker v. Whitaker, 52 id. 368; 
8. C., 11 Am. Rep. 711; Birkbeck v. Ackroyd, 74 N. 
Y. 357; S.C., 30 Am. Rep. 304. ‘‘ But it is sought 
to make a distinction between such services of the 
wife and those which she renders for one not strictly 
a member of the husband’s family. Such a dis- 
tinction does not stand upon principle. A line 
drawn there would be merely an arbitrary one. 
While the wife cannot demand or receive payment 
as against creditors for services rendered in the care 
of her husband and children, can it upon principle 
be said that she can demand and receive payment 
for every service she renders in caring for visitors, 
from time to time, in her husband’s house upon his 
invitation? Whenever she aids him in the discharge 
of a duty which he owes to an inmate of his house, 
who is yet not strictly a member of his family, can 
she stipulate for compensation? Whenever she 
nurses in sickness one of his children of a former 
marriage, a member of his family, can she lawfully 
demand a share of his property for her services? 
But in this case the mother was properly part of the 
household. The husband was under a natural, 
legal and contract obligation to support her. It 
would have shocked the moral sense of every right- 
minded person, if he had not supported her in his 
own household where she could have the tender care, 
suitable to her age and feeble condition, of her son 
and his wife and her grandchildren. He was under 
just as much natural, legal and moral obligation to 
support his mother as he was to support his own 
children. When therefore the wife rendered services 
in caring for her, she was engaged in discharging a 
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duty which her husband owed his mother, and 
precisely the same kind of duty which he owed to 
his children and to his wife. In discharging that 
duty she earned no money, she brought no increase 
to her husband’s property and no income into the 
family. The services were rendered simply in the 
discharge of a duty which the husband owed to his 
mother, and in rendering them she simply discharged 
a marital duty which she owed tohim. To hold that 
she could charge for her services thus rendered, and 
not for services rendered in the care of her husband 
and children, would make an arbitrary distinction, 
resting as we have before intimated, upon no prin- 
ciple. * * * Whether or not a wife will do 
business or render service on her sole and separate 
account depends upon her election, and not upon 
her husband’s consent. Shall we so construe the 
acts referred to that a married woman may make 
her husband her debtor every time she renders a 
service in his home to one lawfully there, but not 
strictly within the narrow circle of a normal family 
consisting of herself, her husband and children? 
Such a construction would enable a married woman 
to absorb her husband’s property before he knew it, 
and certainly before his creditors knew it.” See 
contra, Mason v. Dunbar, 43 Mich. 407; S. C., 58 
Am. Rep. 201: Jones v. Reed, 12 W. Va. 350; 8. C., 
29 Am. Rep. 455; Peterson v. Mulford, 36 N. J. 481. 


In Commonwealth v. Springer, Delaware Quarter 
Sessions, Pennsylvania, October, 1883, 14 W. N. 
Cas. 26, it was held that where a wife who owns 
the house she lives in, forcibly prevents her husband 
from entering, he has no remedy but divorce. The 
court said: ‘‘The single question is, cana wife 
exclude her husband from the right to eat at her 
table, ride in her carriage, and sleep in her bed? 
While the relation of husband and wife continues in 
its normal condition, and there is no rupture of 
those relations or separation between the parties, it 
is admitted the husband possesses all those privi- 
leges. However unwilling he may be to consent to 
such a summary divorce from his wife’s bed and 
board, and the comforts of her society and enjoy- 
ment of her property, we can see no way to insure 
to him those rights and comforts by force. The 
right may exist, but the remedy is by making him- 
self agreeable to her rather than by resorting to 
force and arms. He perhaps may use actual force 
as between him and her so long as he does not in- 
jure her person, destroy her property, or break the 
public peace. The latter is of paramount impor- 
tance, and must be preserved regardless of the con- 
sequences to mere private rights. The difficulty 
here presented did not exist at common law; it has 
grown out of the Married Woman’s Act. If she is 
strong enough to turn her husband out of her house, 
or after he has voluntarily left it, if she can success- 
fully bar the doors against him so securely as to 
require actual force and a breach of the public peace 
to effect an entrance, I am inclined to the opinion 
that his only remedy is to seek another home, invite 





her to share it with him, and upon refusal subject 
her to the pains and penalties of willful desertion. 
In such case he could either refuse to contribute to 
her support, and preserve his right of curtesy in her 
estate by denying her a lawful divorce, or if he 
desired it, he could successfully break the bonds of 
matrimony and seek a more congenial wife. In 
Commonwealth v. MeGolrick, 1 Del. Co. Rep. 446, 
we held the husband to keep the peace in a some- 
what similar case. To attempt to break into her 
house by force would result in forcible resistance 
by her, her friends, mercenaries and coadjutors. 
No personal valor of his could overcome such 
troops. This would require an accumulation of 
additional forces, munitions, and muniments of war 
upon his part, ending in riot and bloodshed requir- 
ing peradventure the interference of the militia, 
army and navy of the Commonwealth. The dreadful 
consequences of matrimonial infelicity to the old 
city of Troy admonish us to nip the germ of strife 
in the bud by holding the husband to keep the 
peace and be of good behavior. The same question 
has recently arisen in England in another form. In 
that case the wife sought relief in equity and the 
chancellor interfered by injunction restraining the 
husband from entering his wife’s house. The case 
is now up for review before the House of Lords, and 
a final decision is awaited by the profession with 
more than ordinary interest.” See Symonds v. Hal- 
kett, ante, 222. 


COMMON WORDS AND PHRASES. 


IPPLING Purposes — BEVERAGE. — The com- 

mon meaning of these two expressions, as 

applied to intoxicating liquors, is substantially the 
same. State v. Roach, 75 Me. 123. 

Lost — Mistarp. — A statute provided that an 
indictment might be substituted when the original 
was ‘‘ lost, mislaid,” ete. Held, that this did not 
apply where the original indictment was on file in 
the clerk’s office, where it had been sent on a former 
appeal, to the knowledge of the parties, who might 
have obtained it by taking proper steps. Shehane 
v. State, 13 Tex. Ct. App. 533. The court said: 
‘* Weare aware of no other grounds for substitution 
than those named in the statute, viz., that the 
original is ‘lost,’ ‘ mislaid,’ ‘ mutilated ’ or ‘ obliter- 
ated.’ One of these grounds was the basis, we 
presume, of the motion to substitute made by the 
district attorney. If so, which one of the grounds? 
Not that it was ‘lost,’ surely! because the word 
‘lost’ implies ‘something that is parted from un- 
willingly; unintentionally rid of; not to be found; 
missing.’ There was no hint, pretense or sugges- 
tion that it was or had been ‘ mutilated ’ or ‘ obliter- 
ated.’ That it was ‘ mislaid ’ must then have been 
the ground for the motion. Was it ‘ mislaid?’ Mr. 
Webster thus defines mislaid: ‘To lay in the wrong 
place; to lay ina place not recollected; to lose.’ 
But the original indictment was not, as we have seen; 
‘ mislaid,’ because the parties knew where it was; 
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they knew it was where they themselves had sent 
it, and they knew it could be had by taking the 
proper steps.” 

ENCROACHMENT, OxsstRuUcTION. —In Gorham v. 
Withey, Michigan Supreme Court, October 31, 1883, 
the court said: ‘‘Our laws have always made a 
distinction between cumbering and obstructing a 
public way, and encroaching upon it. The former 
term has been applied to impediments to travel and 
passage placed in the open street, and tending to 
make its use difficult and dangerous; while the 
latter has embraced the actual inclosure of a portion 
of the street by fences and walks, or occupation by 
buildings.” 

ConsuRATION. —In Cooper v. Livingston, 19 Fla. 
684, it issaid: ‘‘ Conjuration signifies a plot or 
compact made by persons combining by oath to do 
any public harm, was more especially used for the 
having personal influence with the devil or some 
evil spirit, to know any secret or affect any purpose. 
Hawkins, in his Pleas of the Crown, says that 
conjurors are those who, by force of certain magic 
words, endeavor to raise the devil and oblige him 
to execute their commands. Tomlin’s L. Dict. 4 
Bl. Com., 60. According to Noah Webster conjur- 
ation is the act of using certain words or ceremonies 
to obtain the aid of a superior being, the act of 
summoning ina sacred name, the practice of arts to 
expel evil spirits, allay storms or perform super- 
natural or extraordinary acts. Conjurer, one who 


practices conjuration; one who pretends to the 


secret art of performing things supernatural or ex- 
traordinary by the aid of superior powers; an im- 
postor who pretends by unknown means, etc.” 

CEasED. — In Justices v. Mayor, ete. (H. of L.), 
49 L. T. Rep. (N. 8.) 368, the expression, ‘‘ any 
road which has ceased to be a turnpike road” was 
construed. Lord Bramwell said: ‘‘I think the ex- 
pression is an inaccurate expression to apply toa 
case where a portion of a road has been taken away 
from the operation of a turnpike Act. It really is 
like the case that Mr. Blair put, of a man’s hat 
being knocked off his head, and of a person saying, 
‘ You have ceased to wear your hat.’ In one sense 
it would be true; you could not say it was a falsity, 
but it would be a very inaccurate way of describing 
what had happened. The word ‘ceased’ isa strictly 
proper word to apply to the case where the entire 
road has ‘ceased to be’ a turnpike road, because 
the powers applicable to the entire road have ceased, 
but it is an inaccurate expression to describe what 
has happened to a part of a road which has been 
taken out of the road generally, and which has in 
one sense ceased to be a turnpike road, because it 
has ceased to bea part of a road which is a turnpike 
road.”’ 

NEcEssaRigs. — Premiums for insurance are not 
ship’s ‘‘necessaries.” The Heinrich Bjorn, 49 L. T. 
(N. S.) 405. Sir James Hannen said: ‘‘The 
expression ‘necessary supplies,’ in the 3 & 4 Vict. 
c. 65, s. 6, which gave the Admiralty Court juris- 
diction over foreign ships, though it is not to be 





restricted to things absolutely and unconditionally 
necessary for a ship in order to put to sea must still 
be confined to things directly belonging to the ship’s 
equipment necessary at the time and under the then 
existing circumstances for the service on which the 
ship is engaged. But the insurance of a vessel is 
something quite extraneous to its equipment for sea, 
and however prudent it may be for an owner to 
insure, it is a prudence exercised for his own pro- 
tection and not for the requirements of the vessel, 
which is the sense in which the word necessaries is 
used in the statute.” 

LirErAry. — A historical society is a ‘‘ literary ” 
society. Matter of Wright's Will, Coffin, surrogate 
of Westchester county, New York. The surrogate 
said: ‘‘ But there is another view which may be 
taken as furnishing a reason why the word ‘histori- 
cal’ was omitted, if intended so to be, by the act of 
1872. The word ‘literary’ I think embraces such a 
society. The word is generic. College societies, 
having for their objects improvement in debate, the 
reading of compositions, etc., are essentially literary. 
So of mechanics’ institutes and associations, bar 
associations, and any others where the object is 
mental improvement and culture. The very word 
‘literary ’ is defined to signify ‘ pertaining to letters 
or literature;’ and ‘literature’ embraces history, 
while ‘historical’ is defined as ‘ containing history 
on the relation of facts.’ The object of the ‘His- 
torical Society of the county of Westchester’ is, as 
I understand it, for the members to gather up facts, 
existing in some vague and crude form, regarding 
the past history of the county, to write them out, 
and read, at the meetings of the society, the paper 
so written. Thereupon discussions arise, etc. At 
the opening of their sessions, I understand, one or 
more addresses are made. All the papers so read and 
discussed are preserved by the society. Thus, I 
think, it will be seen that the Historical Society is 
pre-eminently a literary society.” 

ErrHer.— This does not mean ‘‘both.” So 
where a statute required all contracts between 
masters and servants, where either of the parties was 
of Hawaiian birth, to be expressed in both the 
Hawaiian and the English language, held, that this 
did not apply where both parties were of Hawaiian 
birth. Martin v. Nahoa, 4 Hawaiian, 427. The 
court said: ‘‘ The reason and spirit of this law are 
obvious to us. Under previous legislation, a con- 
siderable portion of the Hawaiian male population 
were bound by labor contracts, for the most part 
made with residents not of Hawaiian birth, and not 
written or printed in the Hawaiian language, and 
this statute was enacted to secure, especially to 
the Hawaiian contracting party, a contract which 
he might know the terms of as to place, time of 
service, wages, whether with or without board, 
hours of service, etc., in all of which particulars he 
might be or claim to be misinformed, if his contract 
was drawn in the English language. * * * The 
word ‘either’ is a distinctive or alternative term. 
It carries the meaning that when one of the parties 
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is of Hawaiian birth and the other is not, such con- 
tract shall be executed in Hawaiian and English. 
The negative or excluding force of the word is 
equal to its affirmative and including force. For the 
application of the statute one party must be not 
Hawaiian, and for him the English is prescribed. 
If the phrase had been ‘both or either,’ or ‘the 
contracting parties or either of them,’ clearly some- 
thing would have been enacted which this statute 
does not contain. Two cases would have been 
provided for, namely, the case of one party being 
Hawaiian and the other not, and the case of both 
being Hawaiian. * * * The term ‘either does 
not include ‘both,’ nor does ‘both,’ the greater, 
intend and therefore include the less, ‘ either.’” 
Business. — Carrying on a charitable institution 
is a ‘‘ business.” Rolls v. Miller, Ch. Div., Novem- 
ber 23, 1883. The action was brought by the lessor 
to restrain an alleged breach by sub-lessees of a 
covenant in the original lease. The original lease 
contained a covenant to the effect that the lessee 
should not at any time during the term thereby 
granted use, exercise, or carry on, or permit or suffer to 
be used, exercised, or carried on, upon the premises 
thereby demised, any trade or business of any de- 
scription whatsoever, without the consent of the lessor 
or his assigns or the person or persons entitled to the 
property. The defendants were about to use the 
house for the purposes of an institution, called a 
‘‘Home for Working Girls.” The object was to 


provide board and lodging in the house for girls 


employed in daily labor. The institution was sup- 
ported in part by voluntary subscriptions, and the 
girls made small payments for their rooms and 
board, but no profits were derived by the managers 
of the institution. Pearson, J., held that the pro- 
posed employment of the house would be a breach 
of the covenant. It was evident that the institution 
was not carried on with a view to deriving a profit. 
If it turned out that a profit should be made, then so 
much the better for the charity, because there would 
be more funds to apply for the benefit of deserving 
persons, but if not, then the deficiency would fall 
upon those who subscribed to the fund; but in his 
lordship’s opinion, a business did not depend upon 
the profit made by it. A business would still bea 
business although no profit was made. In this 
covenant, it appeared to him that the word ‘ trade 
or business of any description whatsoever” were 
inserted for the purpose of including every species 
of business. Here the girls were allowed to come 
and go at long or short periods, and to pay a rent 
for their rooms and for their board, and he could 
not see any word better adapted to the description 
of such an institution than the expression. ‘‘ busi- 
ness,” and if carried on by a person who sought to 
make a profit by it it might produce a revenue. If 
the house had not been taken by the trustees of a 
charity it might have been in the occupation of a 
private individual who would possibly make a gain 
by it, but whether carried on by a charity without 
deriving any profit or by an individual who did 





— 


profit by it, still it was a business, and there was no 


other term for it. 
——— 


LIABILITY OF TOWN UPON UNAUTHOR-. 
IZED OBLIGATION. 


MAINE SUPREME JUDICIAL COURT. 
MAY 7, 1883. 


LINCOLN V. INHABITANTS OF STOCKTON. 

Where the selectmen borrow money on a town order to pay 
an outstanding debt of the town, without authority from 
the town, and the evidence failsto establish what is in 
fact and law a payment of the original debt, there is no 
liability on the part of the town to pay the order repre- 
senting the new loan when there has been no corporate 
action in relation thereto. 


CTION on a town order for $1,000. At the trial it 
was agreed by the parties that the presiding 
judge should submit a single question to the jury, 
which with their answer thereto should make a part 
of the case, and the whole case should then be sub- 
mitted to the law court. 

The jury rendered the following verdict: 

“The jury find that the money obtained of the 
plaintiff and for which the order declared on was 
given was used by C. C. Roberts to pay the order pre- 
viously given to Mrs. Griffin.” 

The defendants moved to set this verdict aside as 
against evidence, the weight of evidence, and against 
law. The case was then reported with stipulations as 
follows: “If this motion is sustained by the law 
court a new trialis to be granted. If the motion is 
not sustained, then the law court is to examine the 
whole case, including all the evidence legally admis- 
sible, together with the special finding of the jury, and 
render such judgment as the legal rights of the parties 
require.” 


The opinion states the material facts. 
William H. Fogler, for plaintiff. 
A. P. Gould, for defendant. 


Symonps, J. In recent cases in this State it has 
been held that when selectmen have acted without 
special authority in procuring loans of money for 
municipal purposes, if the lender would recover in an 
action of assumpsit against the town the amount of 
the loans, he must prove not only that the money was 
received by the selectmen in their official capacity, 
but also that it was applied by them to the use for 
which it was obtained, to meet and discharge existing 
municipal liabilities. Billings v. Monmouth, 72 Me. 
174; that towns themselves by the statutes organizing 
them are strictly limited in the exercise of the powers 
of borrowing and appropriating money, Hooper v. 
Emery, 14 Me. 375; Parsons v. Monmouth, 70 id. 264; 
Minot v. West Roxbury, 112 Mass. 1; that selectmen 
do not possess by virtue of their office a general au- 
thority to hire money upon thecredit of the town, 
Bessey v. Unity, 65 Me. 347; that some action of the 
town, the body corporate, within the scope of its cor- 
porate powers, is required to confer prior authority to 
borrow money in its name; and if a liability is alleged 
on the ground that the plaintiff's loan was one the 
municipality had a legal right to procure, and that 
though its officers did not act with authority at the 
time, it has subsequently availed itself of the money 
loaned by accepting its application to the payment of 
municipal debts, it is for the plaintiff to prove the 
facts which support the allegation. 

It was in the light of the principles already estab- 
lished by the cases which have been cited that the de- 
cision in Bank v. Stockton, 72 Me. 522, was rendered, 
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and the opinion in that case directed attention to the 
fact that ‘‘ the extinguishment of legal claims against 
the town’’ by the use of the plaintiff's money, 
which had been referred to. in Billings v. Monmouth, 
supra, as the very basis of his claim, ‘‘the vital ques- 
tion,’’ necessarily implied in a case where the author- 
ity of the municipal officers alone was insufficient, the 
subsequent assent of the town. ‘‘ Without corporate 
act or assent, or the agency of a person exercising some 
authority, there can be no such ,thing in a legal sense 
as the payment of a debt of a town.’’ Where then 
the authority of the agent is wanting or is insufficient, 
a ratification by the principal, the town, must be 
proved. Otherwise, the application of the new loan 
to the old debt can at most effect an assignment of it; 
it cannot discharge or extinguish it, and while that re- 
mains unpaid no new liability on the part of the town 
can take its place. 

But as to the evidence required to prove this ratifi- 
cation, it was held in Bunk v. Stockton, that formal 
corporate action was not always necessary to show the 
assent of the town, without which in such a case there 
could be no completed payment of a municipal debt; 
that corporate inaction, failure to act after receiving 
official notice ‘‘ that‘such a loan had been made, that 
their treasurer, or one of their selectmen, had em- 
ployed it in paying a municipal debt, outstanding and 
overdue, and that the creditor had accepted the pay- 
ment and given a formal release of his claim,’’ might 
be sufficient evidence of such assent; that simply to 
refrain from formal municipal action would not en- 
able the town ‘‘ knowingly to retain the benefit of 
payments sv made by its agents, with moneys hired in 
its name without authority, and thereby give effect, 
so far as to release itself from the old debt, to the acts 
of its officers assuming more than their legal powers, 
and at the same time withdraw itself from liability for 
moneys so hired and used.”’ 

This is only another statement of the familiar rule 
of the law of agency, that ratification may result from 
failure to disavow the unauthorized act of an agent. 
That it has a proper application to corporations, 
municipal and private, is generally recognized in the 
authorities. In regard to the former, it is stated by 
Dillon (3d ed.), § 463 et seg. in the following terms: 
“A municipal corporation may ratify the unauthor- 
ized acts and contracts of its agents and officers, which 
are within the corporate powers, but not otherwise. 
Ratification may frequently be inferred from acquies- 
cence after knowledge of all the material facts, or 
from acts inconsistent with any other supposition.”’ 
As to private corporations the same rule is stated by 
Morawetz, §§ 74-84. ‘If the members of a corporation 
having notice of an unauthorized act, performed on 
their behalf by their regular agents, remain silent and 
take no steps to disaffirm the act, they may generally 
be charged with the consequences of the act on ac- 
count of their acquiescence or ratification.’’ Section 
79. “In many cases mere acquiescence or a failure 
to repudiate the act has been held sufficient.” Sec- 
tion 74. 

The authorities cited by the text writers are so nu- 
merous and uniform upon this subject, and the prin- 
ciple has been so recently declared in this State, that 
further discussion of it is not required. The follow- 
ing are a few of the cases; in which it seems to be di- 
rectly or indirectly recognized. 2 Kent Com. 291; 
Peterson vy. Mayor, 17 N. Y. 453; Hoyt v. Thompson, 
19 id. 207, 218; Fisher v. School District, 4 Cush. 494; 
Keyser v. School District, 85 N.H. 477, 481; Topsham 
v. Rogers, 42 Vt. 189, 193; Howe v. Keeler, 27 Conn. 
538; Marsh v. Fulton Co.,10 Wall. 676; DeGrave v. 
Monmouth, 4 C. & P. 111; Hayden v. Madison, 7 Greenl. 
79; Abbot v. School District, id. 118; Jordany. School 





District, 88 Me. 164; Argenti v. San Francisco, 16 Cal. 
256; People v. Swift, 31 id. 26. 

The Jimitations upon the rule just stated, that for- 
mal municipal action is not always required as evi- 
dence of ratification by the town of an unauthorized 
act or contract, need not be considered in the present 
case; as for instance, that the act or omission relied 
upon to show the ratification must be by the town 
itself or by some agent whose authority goes to that 
extent; that ratification, however proved, cannot make 
an act for which prior authority could not legally have 
been given, one without the scope of the corporate 
powers or in excess of such powers in violation of law, 
or where in certain instances, the officers in doing it 
violate or disregard the terms of a statute or a charter 
under which they are acting. There is nothing in this 
case to require a consideration of the limits of the ap- 
plication of the rule. Thereis no doubt the town is 
liable to the plaintiff for the amount of her loan, if it 
has either authorized or ratified its procurement. 

It is not claimed that the selectmen, who hired the 
money of the plaintiff and with it paid—using that 
word, as it is convenient to do, to express the act, 
whether effective or not—the debt of the town to Mrs. 
Griffin, was authorized by vote of the town to hire 
money and use it to meet that municipal liability. 
The $1,000, was borrowed of the plaintiff, July 19, 
1876. Atthe March meeting in that year the town 
had given the selectmen no authority to hire money 
to pay debts, but on the contrary had voted to raise 
$3,000, for that purpose by taxation. 

Only one question remains: if the agent was with- 
out authority, did the town assent or ratify. Assum- 
ing in accordance with the verdict of the jury,that the 
act of the selectmen was sufficient (if it had been au- 
thorized) to constitute a payment, was there a sub- 
sequent municipal assent to supply the defect of au- 
thority? We think not. 

The burden of proof is upon the plaintiff and the 
evidence does not sustain it. The special verdict of 
the jury apparently was not intended to go further in 
its effect than bas just been indicated, namely, to find 
the fact of payment, whether authorized or not. If it 
was intended as a special finding that there was either 
prior authority or subsequent ratification of the act of 
payment, it would be against the weight of evidence, 
and in that event the agreement of counsel brings 
the case before the law court substantially upon re- 
port. 

We find nothing in the evidence, which under the 
rule stated in Bank v. Stockton can be regarded asa 
ratification on the part of the town, of the act of the 
selectmen in hiring money of the plaintiff and using it 
to take up the Griffin order. The money was never in 
the hands of the treasurer of the town, nor was the 
transaction entered upon his books. Neither the fact 
that money had been hired of the plaintiff and an 
order given to her, nor the payment of the Griffin 
order, appears to have been reported to the town by 
the selectmen or treasurer. The latter order was re- 
tained in the possession of the selectman who had the 
principal charge of this transaction, and he still con- 
trols it, haviug refused to deliver or to exhibit it to 
his successors in office. It was presented by him to the 
auditors, appointed in 1878 to examine the accounts of 
the town for the years 1876 and 1877, and their report 
which the town refused to accept in March and again 
in September, 1879, so far as appears, was the first 
notice the town received of this loan from the plaint- 
iff. The town bas not controlled the Griffin order 
since, and there has been no admission on its part that 
the payment of it with money borrowed without au- 
thority was valid. The town has never authorized or 
ratified the pretended payment of it. Itis still evi- 





508 THE ALBANY LAW JOURNAL. 














dence of a debt due from the town, outstanding, not 
oi the files of the present officers or under their control, 
never having been surrendered or cancelled by author- 
ity or consent of the town. Inthe way in which the 
affairs of the town of Stockton have been misman- 
aged, there seems to be more reason than there would 
otherwise be for its standing upon the letter of its 
rights. Who may be at present the lawful holder of 
the Griffin order, or what his rights may be, cannot be 
decided in this action. The acts of the selectmen in 
adjusting accounts among themselves at the close of 
the year, whatever they may have been, do not tend 
to show a ratification by the town, when proof that 
these proceedings were reported to the town is want- 
ing. The same is true of other matters relied upon as 
proof of municipal assent, such as the retention of the 
Griffin order by Roberts, among the papers of the 
town while he continued in office as selectman, and 
the payment of interest on the plaintiff's order. The 
evidence fails to establish what is in fact and lawa 
payment ofthe original debt to Mrs. Griffin, and a 
substitution of the debt to the plaintiff in its stead, 
by which the defendants are bound against their 
will. 
Judgment for defendants. 


——$———$ 


STATE LAW IMPAIRING JUDGMENT FOR 
DAMAGE DONE BY MOB CONSTITU- 
TIONAL. 


SUPREME COURT OF THE UNITED STATES, 
NOVEMBER 19, 1883. 


STATE OF LOUISIANA V. MAYoR OF NEW ORLEANS, 

Legislation by a State, which limits the power of a city to tax 
so that one who has recovered a judgment against the 
city for injury done by a mob cannot collect his judgment, 
is not in violation of the provision of the Federal Consti- 
tution which prohibits a State from passing a law impair- 
ing the obligation of contracts, or of that clause of the 
Fourteenth Amendment which forbids a State to de- 
prive any person of life, liberty, or property, without due 
process of law. 


N error to the Supreme Court of the State of Louis- 
iana. Action by the State of Louisiana, upon the 
relation of Folsom Brothers, a firm composed of 
George Folsom and Henry Folsom, against the Mayor 
and Administrators of the City of New Orleans. The 
opinion states the case. 

Frewp, J. The relators are the holders of two judg- 
ments against the city of New Orleans, one for $26,- 
850, the other for $2,000. Both were recovered in the 
courts of Louisiana; the first in June, 1877, by the re- 
lators; the second in June, 1874, by parties who as- 
signed it tothem. Both judgments were for damages 
done to the property of the plaintiffs therein by a mob 
or riotous assemblage of people in the year 1873. A 
statute of the State made municipal corporations 
liable for damages thus caused within their limits. 
Rev. Stats. of La., 1870, § 2453. 

The judgments were duly registered in tbe office of 
the comptroller of the city, pursuant to the provisions 
of the act known as No. 5 of the extra session of 1870, 
and the present proceeding was taken by the relators 
to compel the authorities of the city to provide for 
their payment. Atthe time the injuries complained 
of were committed and one of the judgments was re- 
covered, the city of New Orleans was authorized to 
levy and collect a tax upon property within its limits 
of one dollar and seventy-five cents upon one hundred 
dollars of its assessed value. At the time the other 
judgment was recovered this limit of taxation was re- 
duced to one dollar and fifty cents on every hundred 





dollars of the assessed value of the property. By the 
Constitution of the State, adopted in 1879, the power 
of the city to impose taxes on property within its lim- 
its was further restricted to ten mills on the dollar of 
the valuation. 

The effect of this last limitation is to prevent the re- 
lators, who are not allowed to issue executions against 
the city, from collecting their judgments, as the funds 
receivable fromthe tax thus authorized to be levied 
are exhausted by the current expeuses of the city, 
which must first be met. 

The relators sought in the State courts to compela 
levy by the city of taxes to meet their judgments at 
the rate permitted when the damages were done for 
which the judgments were obtained. They contended 
that the subsequent limitation imposed upon its power 
violated that clause of the Federal Constitution whicn 
prohibits a State from passing a law impairing the ob- 
ligation of contracts, or of that clause of the Four- 
teenth Amendment which forbids a State to deprive 
any person of life, liberty, or property without due 
process of law. The Supreme Court of the State, re- 
versing the lower court, decided against the relators, 
and the same contention is renewed here. 

The right to reimbursement for damages caused by 
a mob or riotous assemblage of people is not founded 
upon any contract between the city and the sufferers. 
Its liability for the damages is created by a law of the 
Legislature, and can be withdrawn or limited at its 
pleasure. Municipal corporations are instrumentalities 
of the State for the convenient administration of gov- 
ernment within their limits. They are invested with 
authority to establish a police to guard against dis- 
turbance; and it is their duty to exercise their author- 
ity so as to prevent violence from any cause, and par- 
ticularly from mobs and riotous assemblages. It has 
therefore been generally considered asa just burden 
cust upon them to require them to make goud any loss 
sustained from the acts of such assemblages which 
they should have repressed. The imposition has been 
supposed to create, in the holders of property liable to 
taxation within their limits, an interest to discourage 
and prevent any movements tending to such violent 
proceedings. But however considered the imposition 
is simply a measure of legislative policy, in no respect 
resting upon contract, and subject, like all other 
measures of policy, to any change the Legislature may 
see fit to make, either in the extent of the liability or 
in the meaus of its enforcement. And its character is 
not at all changed by the fact that the amount of loss, 
in pecuniary estimation, has been ascertained and es- 
tablished by the judgments rendered. The obligation 
to make indemnity created by the statute has no more 
element of contract in it because merged in the judg- 
ments than it had previously. The term “ contract” 
is used in the Constitution in its ordinary sense, as 
signifying the agreement of two or more minds for 
considerations proceeding from one to the other to do, 
or not to do, certain acts. Mutual assent to its terms 
is of its very essence. ; 

A judgment for damages, estimated in money, is 
sometimes called by text writers a specialty or con- 
tract of record, because it establishes a legal obligation 
to pay the amount recovered; and by a fiction of law, 
a promise to pay is implied where such legal obliga- 
tion exists. Itison this principle that an action ex 
contractu will lie upon a judgment. Chitty on Con- 
tracts (Perk. ed.), 87. But this fiction cannot convert 
a transaction wanting the assent of parties into one 
which necessarily implies it. Judgments for torts are 
usually the result of violent contests, and as observed 
by the court below, are imposed upon the losing party 
by a higher authority against his will and protest. 
The prohibition of the Federal Constitution was in- 
tended to secure the observance of good faith in the 
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stipulation of parties against any State action. Where 
a transaction is not based upon any assent of parties, 
it cannot be said that any faith is pledged with respect 
to it; and no case arises for the operation of the pro- 
hibition. Garrison v. City of New York, 21 Wall. 203. 
There is therefore nothing in the liabilities of the city 
by reason of which the relators recovered their judg- 
ments, that precluded the State from changing the 
taxing power of the city, even though the taxation be 
so limited as to postpone the payment of the judg- 
ments. 

Theclause of the Fourteenth Amendment cited is 
equally inoperative to restrain the action of,the State. 
Conceding that the judgments, though founded upon 
claims to indemnity for unlawful acts of mobs or riot- 
ous assemblages, are property in the sense that they 
are capable ef ownership and may have a pecuniary 
value, the relators cannot be said to be deprived of 
them so long as they continue an existing liability 
against the city. Although the present limitation of 
the taxing power of the city may prevent the receipt 
of sufficient funds to pay the judgments, the Legisla- 
ture of the State may, upon proper appeal, make other 
provision for their satisfaction. The judgments may 
also perhaps be used by the relators or their assignees 
as offsets to demands of the city; at least it is possible 
that they may be available in various ways. Be this 
as it may, the relators have,no such vested right in the 
taxing power of the city as to renderits diminution 
by the State toa degree affecting the present collec- 
tion of their judgments a deprivation of their property 
in the sense of the constitutional prohibition. A party 
cannot be said to be deprived of his property in a judg- 
ment because at the time he is unable to collect it. 

The cases in which we have held that the taxing 
power of a municipality continues, notwithstanding a 
legislative act of limitation or repeal, are founded 
upon contracts; and decisionsin them do not rest 
upon the principle that the party affected in the en- 
forcement of his contract rights has been thereby 
deprived of any property, but upon the principle that 
the remedies for the enforcement of his contracts ex- 
isting when they were made have been by such legisla- 
tion impaired. The usual mode in which municipal 
bodies meet their pecuniary contracts is by taxation. 
And when upon the faith that such taxation will be 
levied, contracts have been made, the constitutional 
inhibition has been held to restrain the State from re- 
pealing or diminishing the power of the corporation so 
as to deprive the holder of the contract of all adequate 
and efficacious remedy. As we have often said, the 
power of taxation belongs exclusively to the legisla- 
tive department of the government, and the extent to 
which it shaii be delegated to a municipal body is a 
matter of discretion; and may be limited or revoked, 
at the pleasure of the Legislature. But as we held in 
¥ olf v. New Orleans, 103 U. 8S. 358, at October Term, 
1880, and repeated ii Louisiana y. Pilsbury, 105 U.S. 
278, at October Term, 1881, in both cases by the unani- 
mous judgment of the court, the legislation in that re- 
spect is subject to this qualification, which attends all 
State legislation, that it *‘shall not conflict with the 
prohibitions of the Constitution of the United States, 
and among other things, shall not operate directly 
upon contracts of the corporation, so as to impair their 
obligation by abrogating or lessening the means of 
their enforcement. Legislation producing this latter 
result, not indirectly as a consequence of legitimate 
measures taken, as will sometimes happen, but directly 
by operating upon those means, is prohibited by the 
Constitution, and must be disregarded—treated as if 
never enacted—by all courts recognizing the Constitu- 
tion as the paramount law of the land. This doctrine 
has been repeatedly asserted by this court when at- 





tempts have been made to limit the power of taxation 
of a municipal body, upon the faith of which contracts 
have been made, and by means of which alone they 
could be performed. * However great the con- 
trol of the Legislature over the corporation while it is 
in existence, it must be exercised in subordination to 
the principle which secures the inviolability of con- 
tracts.”’ 

This doctrine can have no application to claims 
against municipal corporations founded upon torts of 
the character mentioned. Whether or not the State, 
in so limitiug the power of the city to raise funds by 
taxation that it cannot satisfy all claims against it re- 
cognized by law, though not resting upon contract, 
does a wrong to the relators, which a wise policy and a 
just sense of public honor should not sanction, is nota 
question upon which this court can pass. If the action 
of the State does not fall within any prohibition of 
the Federal Constitution, it lies beyond the reach of 
our authority. 

The question of the effect of legislation upon the 
means of enforcing an ordinary judgment of damages 
for a tort, rendered against the person commit- 
ting it, in favor of the person injured, may involve 
other considerations, and is not presented by the case 
before us. 

BraD ey, J. Iconcur in the judgment in this case 
on the special ground, that remedies against munici- 
pal bodies for damages caused by mobs, or other vio- 
lators of law, unconnected with the municipal govern- 
ment, are purely matters of legislative policy, depend- 
ing on positive law, which may at any time be repealed 
or modified, either before or after the damage has oc- 
curred, and the repeal of which causes the remedy to 
cease. In giving or withholding remedies of this kind, 
it is simply a question whether the public shall, or 
shall not, indemnify those who sustain losses from the 
unlawful acts or combination of individuals; and 
whether it shall, or shall not do so, isa matter of legis- 
lative discretion; just as it is, whether the public shall, 
or shall not, indemnify those who suffer losses at the 
hands of a public enemy, or from intestine commo- 
tions or rebellion. And as the judgments in the pres- 
ent case were founded upon a law giving this kind or 
remedy, I agree with the court, that any restraint of 
taxation which may affect the means of enforcing them 
is within the constitutional power of the Legislature. 
Until the claim is reduced to possession, it is subject 
to legislative regulation. Butan ordinary judgment 
of damages for a tort, rendered against the person 
committing it, in favor of the person injured, stands 
upona very different footing. Such a judgment is 
founded upon an absolute right, and is as much an 
article of property as any thing else thata party owns; 
and the Legislature can no more violate it without due 
process of law, than itcan any other property. To 
abrogate the remedy for enforcing it, and to give no 
other adequate remedy in its stead, is to deprive the 
owner of his property within the meaning of the Four- 
teenth The remedy for enforcing a 
judgment is the life of the judgment, just as much as 
the remedy for enforcing a contract is the life of the 
contract. Whilst the original Constitution protected 
only contracts from being impaired by State laws, the 
Fourteenth Amendment protects every species of 
property alike, except such as in its nature and origin 
is subject to legislative control. Hence I regard it im- 
portant clearly to distinguish between this kind of 
judgment, now under consideration, and other judg- 
meuts for claims based upon the absolute right of the 


party. 


Amendment. 


Judgment affirmed. 
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AGREEMENT NOT TO CARRY ON BUSINESS. 


ENGLISH COURT OF APPEAL, JULY 31, 1883, 


oe 


Jacosy v. Wuirmore, 49 L. T. Rep. (N. 8.) 335. 

An agreement by a person employed by another not to carry 
on a similar business at any time thereafter within a cer- 
tain area is, in the absence of express stipulation to the 
contrary, construed to continue during the whole 
of the contractor’s life-time, notwithstanding the 
employer has (1) removed his business to another place; 
or (2) assigned it to a third person; or (3) retired from the 
business without assigning it. 

The benefit of such an agreement, since it adds value to the 
good will of the business, passes on an assignment either 
of the ‘* good will” or of the ** beneficial interest’’ in the 
business ; and the agreement may be enforced by the as- 
sign, although assigns are not expressly mentioned in the 
agreement. 

; ge IN to restrain defendant from carrying on 

business. By an agreement in writing, dated the 
7th of October, 1878, and made between Martin Cheek, 
of 1 Cambridge road, Kilburn, oil and colorand Italian 
warehousman, and John Whitmore, the said Martin 

Cheek agreed to employ the said John Whitmore as 

his shopman, at the said shop, 1 Cambridge road, 

Kilburn, and to pay him the wages of twenty-eight 

shillings weekly, until a week’s notice should be given 


such employment the said John Whitmore undertook 
and agreed that he would not, “either while in 
employment of the said Martin Cheek, or at any time 


in or connected with the business of an oil, color or 
Italian warehouseman, on behalf of himself or any 
person whomsoever;”’ and that upon any breach by 
him of the undertaking and agreement, he, the said 
John Whitmore would forfeit and pay to Cheek the 
sum of 2501. as liquidated damages. 

In 1879 Cheek gave up the shop at No. 1 Cambridge 
road (which was afterward used as a coffee tavern), 
and carried on his own business at No. 15 Albert Ter- 
race, Kilburn; but Whitmore accompanied him and 
remained with him as shopman till March, 1883, when 
he left. 

Thereafter Cheek in consideration of £100 
signed to plaintiff all this beneficial interest and good 
will in the business and agreed to give plaintiff the 
full advantage of the connection and custom of him, 
said Cheek, in said business. 

Shortly thereafter, defendant Whitmore assigned an 
oil and color shop under the name of J. Lowe 
(who had advanced him money to carry on business) 
within less than a mile of both the old and the new 
place in which Cheek had conducted business. The 
plaintiff then commenced the present action, claiming 
an injunction to restrain Whitmore from conducting, 
managing, undertaking or being engaged in or econ- 
nected with the business of an oil, color or Italian 
warehouseman, on behalf of himself or any other per- 
son, at the place where he had opened business, or at 
any other place within one mile of Cheek’s first men- 
tioned place of business. Bacon, V. C., refused to 
grant an injunction till the trial, in the above terms, 
and from this refusal the plaintiff appealed. 

Brett, M. R. In this case the defendant Whitmore, 
in October, 1878, entered into the employment of 
Martin Cheek, who was an oil and color and Italian 
warehouseman at Kilburn, upon certain terms of 
agreement which were reduced into writing. It is 
quite true that the statute of frauds does not require 
such an agreement to be in writing; but it was in 
writing, and in such a case, unless under peculiar cir- 
cumstances, the writing is taken to be the agreement, 
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and no evidence as to the intention of the parties can 
be admitted. The first question therefore is what con- 
struction ought the court to put upon the written 
agreement between the parties? [His lordship read 
the agreement and continued]: A similar agreement 
came before the Exchequer Chamber in Hitchcock vy. 
Coker, 6 Ad. & El. 458, the only material difference be- 
ing that in that case the agreement expressly provided 
that the penalty should be payable, not only to the 
plaintiff, but to his executors, etc.; whereas in the 
present case it is in terms made payable to Cheek only. 
Such an agreement being before the Exchequer Cham- 
ber, it was contended that it was void as being in re- 
straint of trade. So in order to determine that ques- 
tion the court had to construe the agreement, and it 
construed the words “ at any time thereafter ”’ to mean, 
not only at any time while the employer carried on 
business at the particular place, but forever subject to 
this, that the covenanter could not carry on the busi- 
ness after his death; that is to say it was held that 
the agreement was that the defendant would 
not, so long as he lived, carry on the busi- 
ness. If that is the true construction of the 
agreement in Hitchcock v. Coker, it is the true con- 
struction of this agreement, the two'agreemeuts being 
and the decision of the Exchequer 
Chamber being binding on us as the decision of acourt 
The next question was, assuming that to be 
the proper construction to be put on the agreement, 
was the agreement unlawful as being in restraint of 
trade? It was said that the agreement, though 


mite : . | limited as to distance, was infinite as to time, and 
thereafter, within the distance of one mile from the 
said shop conduct, manage, undertake or be engaged | 


would apply in terms, although the business was not 
carried on by the original trader with whom the 
agreement was entered into, and therefore that the 
agreement was unreasonable jand unlawfully in re- 
straint of trade. The answer of the Exchequer Cham- 
ber was that it was not unreasonable, because such an 
agreement adds value to the good will of the business, 
and for that reason the court held that it was not un- 
reasonable for an employer to insist on such an agree- 
ment with his servant, having regard to the employer’s 
possible wish to sell the business and good will. You 
must consider what the thing to be protected was 
when the agreement was entered into, and the fact 
that the employer might sell it at some future time 
does not make the agreement void. In Elves v. Crofts, 


} 10 C, B. 241, an objection was taken that such an agree- 


ment was void as in restraint of trade because it was 
applicable in terms, although the employer ceased to 
carry on the business, and no one else carried it on. 
But the court declined to construe the agreement by 
what had subsequently happened. The covenant is 
not unreasonable, for this reason, that the covenantee 
after giving up business may at some future time enter 
into business again. It was held that such a contract 
added an indelible feature to the business, and in- 
creased the value of the good will, and that it was not 
void. Thus the two cases I have referred to show 
that the contract into which Whitmore has entered 
binds him forthe whole of his life. Though Cheek 
after the agreement moved his business to Albert Ter- 
race, he did not then cease to carry on the same busi- 
If he had removed to the south of London, 
quite away from the district, I should perhaps have 
said that he was no longer carrying on the same busi- 
ness. But the business which he sold to the plaintiff 
was only moved a short distance, and was still carried 
on among the same customers, and therefore I am of 
opinion that it was the business which he had formerly 
carried on in Cambridge road, and to which value had 
been given by this agreement with Whitmore. He 
sold to Jacoby the ‘‘ beneficial interest and good will” 
of the business, and as the cases I have referred to de- | 
cide that such a contract adds to the good will, under 


ness. 
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the word “good will” alone in this assignment the 
benefit of the agreement with Whitmore would, in my 
opinion, pass. If it would not pass under the word 
“good will,” it would under the words ‘‘ beneficial in- 
cerest.”” It bas been said that such an agreement does 
not add to the value of the good will, because it does 
not bring fresh customers, but it prevents them from 
being taken away. Then it is said that the injunction 
ought not to be granted because something passed 
when the written agreement was made, the effect of 
which was that the true agreement was something 
different from what is expressed in the written docu- 
ment, and it was proposed to put in an affidavit made 
by the defendant to prove this. Could such an aflidavit 
have been admitted on an application for an injune- 
tion? In my opinion it would be most dangerous, on 
an application to restrain breaches of a written agree- 
ment, to allow a party to say that the written agree- 
ment was not the agreement which he actually entered 
into. We allowed the affidavit to be read in order to 
show whether something had passed at the time which 
prevented the agreement from being enforced, for in- 
stance that Cheek had told Whitmore that the agree- 
ment would not be put in force after asale of the busi- 
ness had taken place. In such a case, no doubt a 
court of equity would say that by such a statement a 
man had been misled and it would refuse to grant an 
injunction against him. But here Whitmore’s affidavit 
only stated what his view of the wrftten contract was. 
In my opinion upon the true construction, he bound 
himself not to carry on the business within a certain 
radius during his life; that such an agreement is not 
in restraint of trade, but binding; that it does affect 
and is part of the good will, and that the benefit of it 
passed to Jacoby by the assignment. The injunction 
ought therefore to be granted and the appeal allowed. 
In justice to Bacon, V. C., I must add that he decided 
as he did without having had cited to him the cases 
which have been cited to us. 

Corron, L. J. The first question to be decided on 
this appeal is, whether the benefit of the agreement 
eutered into by Whitmore was assignable. It is said 
that itis not, but Ido not agree with that. The as. 
signs of Cheek are not mentioned in the agreement, 
and it is said that in order that the agreement may be 
reasonable, it is necessary to coustrue it as a personal 
agreement with Cheek, relating only to the business 
carried on at Cambridge road. Cheek is now carrying 
on business there, and perhaps there might be a ques- 
tion if he were carrying on business out of London; 
but his business is being carried on close to the old 
place of business, and the covenant is one which 
affects the good will of that business, which is practi- 
cally the same as if it were carried onat the same shop. 
Although the assigns of the covenantee are not men- 
tioned in the agreement, the covenantor has a prop- 
erty in the good will, and we must consider what was 
necessary for his protection at the time when the con- 
tract with Whitmore was entered into. These cove- 
nants are essentially assignable, for protection to the 
good will is required after it has been sold. Another 
question is, has the good will been assigned? The ob- 
ject of the agreement was to keep to the business the 
customers who traded at Cheek’s shop. The benefit 
derived from so keeping the customers was a beneficial 
interest, if it was not part of the good will, though 
I feel no doubt that it was part of the good will. There- 
fore I am of opinion that the covenant was in fact as- 
signed. Then it was urged on behalf of the defendant, 
that no injunction ought to be granted because this 
was a harsh contract. I cannot understand in what 
way it was harsh. When aman obtains employment 
(which may be very hard to obtain) by entering into 
an agreement like this, without which probably he 
could not get employment, it is not harsh to enforce 





the agreement. There is nothing in it which is un- 
reasonable or in restraint of trade. Then it was said 
that the affidavit disclosed a good defense, by showing 
that the written document was not the agreement 
actually come to between the parties; but the affidavit 
only states what the defendant understood the agree- 
ment to be, and it could not have been used success- 
fully in an action for rectification of the agreement. 
The point as to rectification does not however arise in 
this case. We have to construe the agreement and 
there is nothing in the affidavit which can affect our 
decision as to the construction to be put upon it. In 
my opinion the assign of Cheek is entitled to enforce 
the agreement and the appeal must be allowed. 
Bowen, L. J. I am of the same opinion, and I 
should add nothing if we were not reversing the de- 
cision of the vice-chancellor. It has been said that 
when Whitmore entered into this agreement he only 
intended to bind himself while Cheek remained in 
business at the old shop. But whether he did so in- 
tend or not is only a question of construction. Is this 
agreement then only a personal contract, or does it 
bind Whitmore afterward? Apart from the question 
as to restraint fof trade, «1 man may bargain as he 
chooses. Sometimes it is said that contracts as to per- 
sonal service cease with the employment; but there is 
no doubt that a man may bind himself by a contract 
with a master so long as he is in trade; otherwise it 
could be said that the contract was that Cheek was 
only to have the benefit of it so long us he carried on 
business. Theassigns are not mentioned in this agree- 
ment, but reading it inthe plainest way, it is that 
Whitmore was at no time thereafter to carry on 
business within a certain distance of this shop. Then 
how does the doctrine as to restraint of trade prevent 
that construction? If that construction would show 
that the contract was unreasonable as being in restraint 
of trade, the agreement should not be soread. The 
only way other cases affect the point is, that if being - 
construed in a particular way the contract would be 
in restraint of trade, that constraction should not be 
put upon it. What is restraint of trade? All contracts 
in restraint of trade are not void—that is conclusively 
settled on the authority of cases in the Exchequer 
Chamber and other courts. It is not against public 
policy for a person entering an employment to enter 
into a covenant, restricted as to space, not to carry on 
the same business on his own account, even if his 
employer should leave the business. The employer 
wishes to have security given to the business not only 
while he is carrying it on himself, but in favor of his 
successors, and during the whole life of the covenantor; 
and if reasonable when made, subsequent circum- 
stances do not affect the operation of the contract 
under the rule as to contracts in restraint of trade. 
Therefore the obvious reading of this contract does 
not make it unreasonable. Then is such a contract 
assignable? If it is for all time it may of course be en- 
forced after Cheek has left the business. Another 
question is whether the benefit of the contract was as- 
signed or not. Ithink it was. It is part of the bene- 
ficial interest and it is part of the good will. It is said 
that the agreement did not bring customers to the 
shop, but it prevented them from being taken away. 
If the benefit was intended to pass by assignment, it is 
immaterial, since the passing of the Judicature Act, 
who is plaintiff. Before that act the action would 
have been brought py Cheek while Jacoby indemni- 
fied him. Then it was said that the agreement should 
not be enforced by injunction, because this action was 
in the nature of an action of specific performance, and 
that a hard bargain ought not to be enforced. The 
answer is, that it is not a hard bargain because it is not 
unreasonably in restraint of trade, and it does not 
shock the conscience. It is urged that we ought to 
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look at the shopman’s parol evidence to see what was 
done at the time of the bargain being made, and what 
he thought was part of the agreement, and it is said 
that the parol agreement alleged to have been entered 
into makes it inequitable to enforce this written agree- 
ment. Without deciding whether that would be a de- 
fense, it is clear that it is not made out. For all these 
reasons I concur in deciding that the judgment of the 
vice-chancellor on the present question of construction 
cannot be supported, and that the appeal ought to be 


allowed. 
Appeal allowed. 


a 


MEMBERSHIP IN A STOCK BOARD IS PROP- 
ERTY LIABLE FOR DEBTS. 


ST. LOUIS COURT OF APPEALS, OCTOBER 23, 1883. 


Eviot v. MERCHANTS’ EXCHANGE OF St. LOUIS. 


The seat of a member in a stock-board or merchants’ ex- 
change is property liable for debts. 

JYROCEEDING by a judgment creditor to expose for 

sale in satisfaction of a judgment against George 

L. Scheiferdecker, a certificate of membership in the 

Merchants’ Exchange of St. Louis, owned by him. 

From the decree below of the Circuit Court of St. 
Louis Scheiferdecker appealed. 


Overall & Judson and Broadhead. & Hauessler, for 
appellant. 


Geo. W. Taussig & D. Goldsmith, for respondent. 


BAKEWELL, J. This was a proceeding by a judg- 
ment-creditor of defendant Scheiferdecker to expose 
for sale, in satisfaction of plaintiff's judgment, a cer- 
tificate of membership of Scheiferdecker in the Mer- 
chants’ Exchange of St. Louis. 

On hearing, the Circuit Court made a decree that 
plaintiff is entitled to subject a certificate of member- 
ship, No. 2304, issued by said exchange to said Schei- 
ferdecker, to sale in satisfaction of plaintiffs demand, 
and directing the defendants to deliver the certificate 
to the sheriff, and directing the sheriff to advertise and 
sell the same in the manner provided by law for mak- 
ing sales under execution of personalty, and to apply 
the proceeds to the payment of plaintiff's demand, 
which is ascertained to be $16,701.19. Defendants are 
also enjoined from transferring the certificate other- 
wise than specified in the order of court, which further 
directs Scheiferdecker within five days of the sale of 
the certificate, to execute an assignment to the ‘pur- 
chaser, according to the form of the certificate in- 
dorsed thereupon. 

On the hearing, certain acts of the Legislature and 
rules of the Merchants’ Exchange were offered in evi- 
dence. They are not copied into the bill of exceptions, 
but the bill stipulates that the counsel may in this 
court, introduce a certain book of the rules of the ex- 
change, which was introduced on the hearing below, 
and which contains all these documents. This book 
does not appear to be filed with the transcript, nor 
have we seenit. But there seems to be no dispute 
about its contents, and for the purpose of this opinion 
we shall assume that these acts and rules, so far as 
needed, are correctly set forth in the briefs of 
counsel, 

It appears from the pleadings and evidence that 
plaintiff is the assignee of a judgment rendered in De- 
cember, 1876, in the St. Louis Circuit Court against 
Scheiferdecker for $10,666.74, which is unpaid, and 
that Scheiferdecker has no property subject to execu- 
tion, if his membership in the exchange be left out of 
question. Scheiferdecker is, and since 1873 has been a 
member in good standing of the Merchants’ Exchange 








of St. Louis. His dues are paid. A certificate of 
membership in the exchange has been duly issued to 
him, and is in the hands of the secretary of the ex- 
change for delivery to him. This certificate, No. 2594, 
is sealed with the seal of the exchange, signed by its 
president and secretary, and sets forth that Scheifer- 
decker is on the date named (January 3, 1882), a mem- 
ber of the exchange in regular standing; that the mem- 
bership is subject to annual assessments, and is 
transferable on payment of all assessments, and a 
transfer fee of five dollars on the books of the corpora- 
tion to any person approved by the board of directors 
on surrender of the certificate. The transfer is to be 
made according to a form indorsed on the certificate 
which parports to transfer the membership, subject to 
the rules of the exchange, provided the membership is 
not found to be forfeited or unpaid. The members of 
the exchange have the privilege of admission to its 
floor te transact business, the right of taking part in 
and veting at all deliberations of the exchange, and 
the benefits of its market reports and other informa- 
ticn. Scheiferdecker is a commission merchant. He 
was a member before any rule was adopted authoriz- 
ing transfer of memberships. He paid for his mem- 
bership an initiation fee of ten dollars and an assess- 
ment of twenty-five dollars. The exchange holds three 
daily sessions. Its transactions embrace nearly all 
business in certain lies, especially breadstuff and pro- 
visions. There were at the date of the hearing 3,565 
members of the exchange. The market reports from 
Liverpool and from the leading American cities are 
daily posted on the bulletin of the exchange. The 
revenue of the exchange is from assessments of its mem- 
bers—320 from each member per year; rent of chairs, 
$600; rent of telegraph counters $800; and interest on 
government bonds owned by the exchange, which last 
year amounted to $10,000. The income exceeds the 
expenditure, and the surplus goes to the reserve fund, 
which is about $350,000. The market value of certifi- 
cates of membership varies. The highest value during 
the year preceding April, 1882, was $525, and their 
lowest $215. The average attendance on ’Change is 
about 1,200 persons. The business of commission mer- 
chants recaires them to attend almost daily. 

The Merchants’ Exchange of St. Louis was originally 
a voluntary association, the objects of which, as ex- 
pressed in the preamble, were to promote the manu- 
facturing and commercial interests of St. Louis, in- 
culcate just principles of trade, maintain uniformity 
of commercial usages, acquire, preserve and dissemin- 
ate business information, and adjust controversies 
between merciants. It was incorporated in 1863, and 
the charter was amended in 1865, and again in 1875. It 
has power to receive and hold and dispose of real and 
personal property. It is admltted that the privileges 
of membership are by the rules such as are common 
to mercantile organizations of similar character. 
Under Rule X new members are admitted upon writ- 
ten application with references as to business character 
and standing, and only on a favorable report of the 
committee on membership and the approval of the 
board of directors. The members may be suspended 
or expelled for violation of the rules of the exchange. 
Before January, 1882, there was no provision for trans- 
fer of memberships, and every new member had to 
pay an initiation fee for himself whether an old mem- 
ber was retiring or not. On January 1, 1882, and be- 
fore the commencement of the present proceedings, a 
rule was adopted to the effect that ‘‘members of the 
exchange, on and after this date, shall be entitled to 
certificates of membership, which shall’ be transfera- 
ble on payment of all assessments due and a transfer 
fee of five dollars, subject however to the reeommenda- 
tion of the committee on membership and the approval 
of the board of directors, 
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The question presented by the record is one that has 
arisen of late years, and as to which the authorities 
are not in accord. It is whether the seat of a member 
of a merchants’ exchange, such as is established in the 
large centers of commerce, and having a constitution 
and rules such as usually govern these exchanges and 
stock exchanges in America, is a species of property 
which if not subject to execution by the ordinary pro- 
cess without the intervention of equity, may by 
proper proceedings on the part of a judgment-creditor 
be subjected to sale, and the proceeds applied toward 
the satisfaction of the judgment, the debtor being 
compelled to make the transfer and the exchange to 
ratify it in accordance with its rules in other cases. 

The question seems to have been first considered in 
the District Court for the Northern District of Illinois, 
on argument of a motion forarule on a bankrupt, a 
member of the Chicago Board of Trade, that he assign 
and transfer to the assignee his certificate of member- 
ship in the board. Jn re Sutherland, 6 Biss. 526. The 
Board of Trade in that case was incorporated. Its ob- 
jects were similar to those of the Merchants’ Exchange 
of which the defendaut in the case at bar is a member. 
As in the present case, membership conferred no pe- 
cuniary profit upon the members, except what was de- 
rived from the incidental use made of his privilege of 
membership by the member. Persons were admitted 
to membership by ballot—a vote of two-thirds being 
required to elect—and were liable to expulsion for a 
violation of the yales or dishonorable conduct. The 
admission was $1,000. A member in good standing 
might transfer his certificate to any person eligible, 
after ten days’ notice, approved by a vote of two- 
thirds of the directors. ‘The selling value of the mem- 
bership was $500, where buyer and seller could comply 
with the conditions. It was held that this member- 
ship confers no property right, represents no interest 
in property, and conferred privileges similar only to 
those given by membership of a club or lodge. As the 
certificate conferred nothing that the assignee could 
use, except by consent of others, in the absence of 
authority and from these supposed analogies, the 
learned judge determined that the bankrupt’s mem- 
bership cannot be treated asa portion of his assets, 
or pass to his assignee, and the motion was denied. 

In the same year the case of Hyde v. Woods was de- 
cided by the Supreme Court of the United States, 94 
U. S. 523. The case was this: The San Francisco 
Stock and Exchange Board was a voluntary associa- 
tion, whose objects are expressed by its name. The 
members were elected by ballot and limited in number. 
The Constitution provided that a member on failing 
to perform his contracts, or becoming insolvent, may 
assign his seat to be sold and the proceeds to the ex- 
clusion of his outside creditors, shall be first applied 
for the benefit of members to whom he was indebted; 
the purchaser does not become a member until elected 
by ballot. It was held that this provision is not con- 
trary to public policy, or to the Bankrupt Act. Judge 
Miller, in delivering the opinion of the court, says: 
“There can be no doubt that the incorporal right 
which Fenn had to this seat wheu he became bank- 
rupt was property, and the sum realized by the as- 
signee ’’ ($10,000) ‘‘from its sale proves that it was 
valuable property. Nor do we think there can be any 
reason to doubt that if he had made no such assign- 
ment it would have passed, subject to the rules of the 
stock board to his assignee in bankruptcy; and that if 
there had been left in the hands of the defendants any 
balance after paying the debts due to the members of 
the board, that balance might have been recovered by 
the assignee.” 

Following this case it was held in 1877, by the New 
York Superior Court, Special Term, Aittenhouse v. 
Baggett, 4 Abb. N. C. 67, that membership in a board 





or exchange, which has a money value, and is trans- 
ferable, subject to the purchaser’s procuring himself 
to be elected a member, is property, the beneficial in 
terest in which passes to a receiver, and that the re- 
ceiver may maintain an action to compel the debtor 
to convey to a member elect with whom the receiver 
may contract for its sale. The board in question was 
the New York Cotton Exchange, an incorporated 
body. The initiation fee was $5,000. By a by-law the 
property could not be assigned to any one but a mem- 
ber or member elect. Other provisions were similar 
to those noted above in the San Francisco Stock Ex- 
change. 

Three years afterward the same question came up 
for consideration in the District Court of the United 
States for the Southern District of New York. It was 
held that a seat in the New York Stock Exchange is 
property which passes to an assignee in bankruptcy, 
and the court required the bankrupt to make the 
transfer. The same court had recently decided In re 
Gallagher, 19 N. B. R. 224, that a license to occupy 
certain stalls in a New York market, though revoca- 
ble at the will of the city and though the city 
refused to recognize the rights of the assignee in bank- 
ruptcy under the general assignment, passed to the 
assignee under the bankrupt law; and he made an 
order compelling the bankrupt to make a special as- 
signment of his license. Judge Choate in his opinion, 
says that the case of the seat in the stock exchange 
cannot be distinguished in principle from the market 
license case, “as in that case,’’ he proceeds, “ the con- 
sent of the city was necessary toa transfer, so here 
the consent of a committee of the stock exchange is 
necessary to a transfer of this right. The seat how- 
ever has an actual pecuniary value, which the rules of 
the society, as interpreted and applied in practice, 
permit the holder to realize by a sale and transfer. 
There is no practical difficulty in effecting a transfer 
of this right or interest for a pecuniary consideration 
subject to the condition that the debts of the present 
holder to members are first paid; and the right or 
privilege is to all intents and purposes a business right 
or privilege, useful for business purposes only. I see 
nothing in the rules of the exchange which renders it 
impossible for the seat to be disposed of by the assignee 
in bankruptcy, with the co-operation of the bankrupt, 
subject to the conditions above mentioned.’ The 
learned judge then cites Hyde v. Woods, supra, as di- 
rectly in point, and says that if Jn re Sutherland, supra, 
cannot be distinguished from Hyde v. Woods (which 
seems to be difficult), it is not to be followed ; and that 
he is not satisfied with the reasoning in the Gallagher 
case. 

The next cases to be considered in chronological order 
are Thompson v. Adams, and Pancoast v. Gowan, re- 
ported in 93 Penn. St. 55 and 66. These cases de- 
cide that a seat in the Philadelphia Stock Exchange is 
not subject to levy or sale under an ordinary fiert 
facias. As to this we suppose there can be no ques- 
tion. The proceeds of the seat when sold, by the rules 
of that exchange, go, as was the case in Hyde v. Woods, 
supra, not to the general creditors of the bankrupt, 
but first to his creditors of the stock exchange. With- 
out the intervention of equity, it is difficult to see how 
such property could be reached. The Pennsylvania 
decisions do not go so far as to hold that the seat is not 
property, but hold that it is not property subject to 
ordinary process at law. 

The question is carefully considered in an opinion 
of the Superior Court of Cook county, Illinois, per 
Gardner, J., reported in 21 Am. L. Reg. 408. It is there 
held that certificu.es of membership in the Board of 
Trade of Chicago are property, and as such liable for 
the debts of the owner on a creditor’s bill to subject 
them to the payment of his debts, and that the debtor 
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will be restrained from disposing of his certificate of 
membership, and ordered to execute a blank assign- 
ment thereof to the receiver appointed in the cause. 
On appeal this judgment was reversed by the Supreme 
Court, Barclay v. Smith, 28 Alb. L. J 175, which refers 
carelessly to the Pennsylvania cases cited above, and 
says generally that it has been referred to other cases 
holding a different view, but declines to review the 
cases, and says that it does not think they establish a 
correct rule, and that the Supreme Court of Illinois is 
not inclined to follow them. 

These seem to be all the cases directly in point. To 
these might be added cases in which patent rights and 
similar interests have been subjected in equity to the 
payment of judgments. There can be no doubt that 
the weight of authority is, that the seat of a member 
in a stock board or merchants’ exchange is a species 
of property not subject to ordinary execution, but 
which may be reached by equity processes in such a 
way as to respect the rules of the exchange and the 
rights of all parties interested, and at the same time 
by proceedings in aid of the execution, to compel an 
insolvent member to transfer his seat under the rules 
of the board, and apply the proceeds to the satisfaction 
of the debt of his judgment creditor. And this seems 
to be the view which has the strongest arguments in 
support of it. The law upon the subject, as deduced 
from an attempt to reconcile the cases with a view to 
the facts and circumstances of each case, seems to be 
well set out by a recent text-writer whose treatise on 
stock brokers and stock exchanges is a valuable con- 
tribution to the learning of the profession upon a sub- 
ject as to which nothing of importance had hitherto 
been done toward collecting and reviewing the decis- 
ions upon the subject, scattered through the volumes 
of reports in England and at home. Dos Passos on 
Stock Brokers, 96. 

Weare of opinion that the decree of the Circuit 
Court should be affirmed, and that no objection can 
be reasonably made to the sale by the sheriff under 
the decree, acting under the order of the court in a 
proceeding such as the one before us, to which the ex- 
change as well as the insolvent member whose certifi- 
cate is to be sold, are both parties. 

With the concurrence of all the judges, the judg- 
ment is affirmed. 


UNITED STATES SUPREME COURT AB- 
STRACT. 
DECEMBER 3, 1883. 


PAYMENT OF CLAIM AGAINST GOVERNMENT TO AT- 
TORNEY IN FACT VALID.—Payment to an attorney in 
fact, constituted such by power of attorney executed 
by the claimants before the allowance of their claim 
by Congress or by the proper department, is good as 
between the government and such claimants, where 
the power of attorney has not been revoked at the 
time payment is made, notwithstanding the provisions 
of the act of July 29, 1846, entitled ‘‘An act in relation 
to the payment of claims,’’ and the act of February 26, 
1853, entitled “‘An act to prevent frauds upon the 
treasury of the United States.” 9Stat. 41, and 10 id. 
170. In United States v. Gilliss, 95 U. S. 414, it was 
ruled that a claim against the United States could not 
be assigned so as to enable the assignee to bring suit 
against the government in hisown name in the Court 
of claims. In Spofford v. Kirk, 97 U. 8. 484, the ques- 
tion was as to the validity of certain orders drawn by 
a claimant, before the allowance of his claim, upon the 
attorneys having it in charge, directing the latter to 
pay certain sums out of the proceeds when collected, 
and which orders being accepted by the attorneys, 
were purchased by Spofford in good faith and for 
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value. Upon the treasury warrant being issued, the 
claimant refused to admit the validity either of the 
orders he had given or the acceptance made by his at- 
torneys. Thereupon Spofford sought by suit against 
the claimant and his attorneys, to enforce a compli- 
ance with the orders and acceptances of which he had 
become assignee and holder. The court adjudged that 
the transfer or assignment to Spofford was under the 
act of 1853—carried into the Revised Statutes, § 3477— 
a nullity as between him and the claimant. No ques- 
tion arose in that case as to what would have been the 
effect upon the rights of the claimant had the officers 
of the government recognized the assignment to Spof- 
ford. In Erwin v. United States, 97 U. S. 392, it was 
ruled that the act of 1853 applied to cases of voluntary 
assignments of demands against the government, and 
did not embrace cases where the title is transferred by 
operation of law. ‘* The passing of claims to heirs, de- 
visees, or assignees in bankruptcy,’’ said the court, 
“are not within the evil at which the statute aimed.” 
But what was said in Goodman v. Niblack, 102 U. S. 
559, seems to be more directly in point. That was the 
case of a voluntary assignment bya debtor of his 
property for the benefit of creditors, including his 
rights, credits, effects, and estate of every description. 
The assignment embraced a cinim of the assignor aris- 
ing under a contract with the United States. It was 
adjudged in the court of original jurisdiction, that as 
to that claim the assignment was rendered invalid by 
the act of 1853. But the language of this court was: 
“Tt is understood that the Circuit Cotrt sustained the 
demurrer under the pressure of the strong language of 
the opinion in Spofford v. Kirk. We do not think 
however that the circumstances of the present case 
bring it within the one then under consideration, or 
the principles there laid down. That wasa case of the 
transfer or assignment of a part of a disputed claim, 
then in controversy, and it was clearly within all the 
mischiefs designed to be remedied by the statute. 
Those mischiefs, as laid down in that opinion, and in 
the others referred to, are mainly two: 1. Thedanger 
that the rights the government might be embarrassed 
by having to deal with several persons instead of one, 
and by the introduction of a party who was a stranger 
to the original transaction; 2. That by a transfer of 
such aclaim against the government to one or more 
persons not originally interested in it, the way might 
be conveniently opened to such improper influences 
in prosecuting the claim before the departments, the 
courts or the Congress, as desperate cases, where the 
reward is contingent on success, so often suggest.” 
‘But these considerations,’”’ the court proceeded to 
suy, “‘as well as a careful examination of the statute, 
leave no doubt that its sole purpose was to protect the 
government and not the parties to the assignment.” 
Baily v. United States. Opinion by Harlan, J. 


PROBATE LAW—ADMINISTRATOR DE BONIS NON MAY 
NOT SUE HIS PREDECESSOR.—Under the act of Con- 
gress of February 20, 1846, the same rule is applied in 
District of Columbia to the case of an administrator 
de bonis non succeeding a removed administrator, and 
to that of one succeeding a deceased administrator, in 
respect to actions upon the administration bond. No 
suit lies in favor of the administrator de bonis non on 
the bond of the preceding administrator to recover 
moneys collected by such preceding administrator 
upon a claim held by the estate of the decedent. On 
the contrary, the surety on the bond of the removed 
administrator is liable only at the suit of creditors, 
distributees, and legatees entitled tothe funds. It is 
well settled at common law that ‘“‘the title of an ad- 
ministrator de bonis non extends only to the goods 
and personal estate, such as leases for years, household 
goods, etc., which remain in specie and were not ad-- 
ministered by the first executor or administrator, as 
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also to all debts due and owing to the testator or in- 
testate.’’ Bacon’s Abr., Title Executors and Admin- 
istrators, B. 2, 2, citing Packman’s case, 6 Coke, 19. 
In illustration of this rule the same authority says: 
“Tt is holden that if an executor receives money in 
right of the testator, and lays it up by itself, and dies 
intestate, that this money shall go to the administra- 
tor de bonis non, being as easily distinguished as part 
of the testator’s effects, as goods in specie. ‘“ But if 
A. dies intestate, and his son takes out administra- 
tion to him and receives part of a debt, being 
rent arrear to the intestate, and accepts a 
promissory note for the residue, and then dies intes- 
tate, this acceptance of the note is such an alteration of 
the property as vests it in the son; and therefore on 
his death it shall go to his administrator, and not to 
the administrator de bonis non.’ An administrator 
de bonis non derives his title from the deceased, and 
not from the former executor or administrator. To 
him is committed only the administration of the goods, 
chattels, and credits of the deceased which have not 
been administered. He is entitled to all the goods and 
personal estate which remain in specie. Money re- 
ceived by the former executor or administrator, in his 
character as such, and kept by itself will be so re- 
garded, but if mixed with the administator’s own 
money it is considered as connected, or as technically 
speaking, ‘‘administered.’’ Beal v. New Mexico, 16 
Wall. 535; Wernick’s Adm’r v. McMurdo, 5 Randolph, 
51; Bank of Penn. v. Haldeman, 1 Pen. & W. 161; 
Kendall v. Lee, Potts v. Smith,3 Rawle, 361; Bell v. 
Spaight, 11 Humph. 451; Swink v. Snodgrass, 17 Ala. 
653; Slaughter v. Froman, 5 B. Monr. 19; Gamble 
v. Hamilton, 7 Mo. 469; Adams v. Johnson, 7 Blatchf. 
529. In Beal v. New Mexico, 16 Wall. 535 it was 
said by this court, that ‘“‘by the English law, as 
administered by the ecclesiastical courts, the admin- 
istrator who is displaced, or the representative of 
a deceased administrator or executor intestate, is 
required to account directly to the persons bene- 
ficially interested in the estate—distributees, next of 
kin, or creditors—and the accounting may be made or 
enforced in the Probate Court, which is the proper 
court to supervise the conduct of administrators and 
executors. To the administrator de bonis non is com- 
mitted only the administration of the goods, chattels, 
and credits of the deceased which have not been 
administered.”” United States v. Walker. Opinion by 
Woods, J. 


REMOVAL OF CAUSE—SUIT ON BOND OF UNITED 
STATES MARSHAL — CONFLICT OF LAW.— (1) A suit 
against United States marshal and his sureties held 
asuit upon his official bond and removable to the 
Federal court as a suit arising under a law of the 
United States. Gwin v. Breedlove, 2 How. 29; Gwin 
vy. Barton, 6 id. 7. In McKee vy. Rains, 10 Wall. 22, 
the removal of which was held to be unlawful, was 
made under the supposed authority of the act of 
March 3, 1863, and that of April 9, 1866. (2) A seizure 
by a marshal under the Federal Bankruptcy Act is 
not governed by the law of the State in reference to 
seizures under execution. Feibelman v. Packard. 
Opinion by Matthews, J. 


——— 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 


CARRIER — MAY NOT STIPULATE FOR EXEMPTION 
FROM LIABILITY FOR NEGLIGENCE — PRESUMPTION OF 
NEGLIGENCE FROM INJURY—STIPULATION AS TO IN- 
SURANCE MONEY.—A common carrier cannot lawfully 
stipulate for exemption from responsibility for the 


*Appearing in 17 Federal Reporter. 








negligence of himself or his servants. The fundament- 
al principle which is applicable is stated in Railroad 
Company v. Lockwood, 17 Wall. 357, as follows: 
“First, a common carrier cannot lawfully stipulate 
for exemption from responsibility, when such exemp- 
tion is not just and reasonable in the eye of the law; 
second, it is not just and reasonable in the eye of the 
law fora common carrier to stipulate for exemption 
from responsibility for the negligence of himself or 
his servants.’ (2) When athing is shown to be under 
the management of the defendant or his servants, and 
the accident is such as in the ordinary course of things 
does not happen if those who have the management 
use proper care, it affords reasonable evidence, in the 
absence of explanation by the defendants, that the ac- 
cident arose from want of care. Scott v. Dock Co., 3 
Hurl. & ©.596; Transp. Co. v. Downer, 11 Wall. 129; 
Rose v. Stephens Transp. Co., 11 Fed. Rep. 438. (3) A 
clause in a bill of lading which provides that the carrier 
who is legally liable for any damage shall have the 
benefit of any insurance that may have been effected 
upon the damaged goods, is not an unreasonable and 
unjust exemption from liability for negligence, and 
may be enforced. Hall v. Railroad Co., 13 Wall. 367; 
Hart v. Railroad Co., 13 Mete. 99; Mercantile Mut. 
Ins. Co. v. Calebs, 20 N. Y. 173; Connecticut Ins. Co. 
v. Railroad Co., 25 Conn. 265. U.S. Cir. Ct., 8. D. 
New York, August 24, 1883. Rintoul v. New York 
Central & Hudson River Railroad Co. Opinion by 
Shipman, J. ; 


DOWER — EQUITABLE DOWER — LAND PURCHASED 
FOR FIRM—CONVEYANCE TO A PORTION OF PARTNERS. 
—Under the Revised Statutes of New York a widow is 
not entitled to equitable dower except in lands of 
which the husband was equitably seised at the time of 
his death, and has no interest in contracts of purchase 
which the husband aliened in his life-time; nor has 
she any inchoate dower unless the husband have a 
valid and recognizable equitable estate. Where four 
out of six members of the firm of W. A. R. & Co. con- 
tributed the consideration for the purchase of valu- 
able real estate which was afterward used in the firm 
business, and the title, by the arrangement and con- 
currence of the four associates, was taken for conven- 
ience in the name of W. A. R. only, and the rents for 
many years were divided ratably among the four, ac- 
cording to their contributions of the purchase-money, 
until the bankruptcy of all of them, when the prop- 
erty was transferred, first to a voluntary assiguee and 
afterward to the assignee in bankruptcy, held, that 
under the New York Revised Statutes, the 
other three associates had no recognizable equit- 
able estate in the property, and that their wives 
had no inchoate right of dower therein. Held 
also, that if the associates were regarded as partners 
in a particular purchase, still the property would be 
treated as personalty not subject to dower. In Haw- 
ley v. James, 5 Paige, 318, 452, 453, it was held by the 
chancellor that by these provisions of the Revised 
Statutes the legislature “distinctly adopted the prin- 
ciple permitting the widow to receive equitable dower 
in the descendible equitable interests of the husband 
in the real estate which belonged to him at the time 
of his death;”’ but not as “‘ against a grantee to whom 
the husband aliened it in his life-time.’? Hawley v. 
James, 5 Paige, 454. In Hicks v. Stebbins, 3 Lans. 39, 
it was held that a widow was not entitled to dower in 
lands held under a contract of purchase, where the 
husband had aliened his interest in the contract prior 
to his death. In Church v. Church, 3 Sandf. Ch. 434, 
where equitable dower was allowed, the husband had 
died in possession of certain real estate, seven-eighths 
of which he had purchased atthe master’s sale, for 
which he paid the consideration, but never ob- 
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tained a deed. See also Garfield v. Hatmaker, 15 N. 
Y. 478. The recent case of Hurst v. Harper, 14 Hun, 
280, involved essentially the same question, and it was 
there held that the person who paid the consideration 
acquired no equitable estate in the premises; and 
upon this view of the case no right of dower can be 
sustained. U.S. Dist. Ct., 8. D. New York, June 28, 
1883. Matter of Ransom. Opinion by Brown, J. 


MARITIME LAW—ACTION FOR DEATH SURVIVES IN 
ADMIRALTY.—An action for damages for the loss ofa 
human life, caused by a maritime tort, survives in ad- 
miralty. That the cause of action does survive in ad- 
miralty has been hinted and doubted for fifty years. 
See Plummer v. Webb, 1 Ware, 75. But the first per- 
pendicular decision was rendered by Chief Justice 
Chase on the Circuitin the case of TheSea Gull, 
Chase Dec. 145. The collision in that case may have 
been within the body of a country, but the report does 
not show it, nor does that fact cut any figure in the 
case. The court held that “the rule that personal 
actions die with the person is peculiar to the common 
law, traceable to the feudal system and its forfeitures, 
and doesnot obtain in admiralty;’’ and that ‘a 
husband can recover by a proceeding in rem against the 
vessel which caused the death of his wife for the 
injury suffered by him thereby.’’ This decision has 
been cited and followed in the following cases, which 
| have examined: The Highland Light, Chase, Dec. 
150; The Towanda, 23 Int. Rev. Rec. 384; The Garland, 
5 Fed. Rep. 924; The Harrisburg, 15 id. 610; The 
Charles Morgan, 18 Law Reg. 624. See also Holmes v. 
0. & C. Ry. Co., 5 Fed. Rep. 75; In re Long Island 
Transp Co., id. 599. That the action does not sur- 
vive has been held expressly in The Sylvan Glen, 9 
Fed. Rep. 335, and this present case, 16 id. 255, which 
are the only late cases to this effect found. U.S. Cir. 
Ct., E. D. Louisiana, June, 1883. The E. B. Ward. 
Opinion by Pardee, J. : 


MARITIME LAW—SALVAGE—CORPORATION.—An in, 
corporated company, organized for the purpose of en. 
gaging in the meritorious work of saving ships in dis- 
tress, and devoting themselves diligently to that pur- 
suit, may be granted salvage award as liberally as nat- 
ural persons so engaged. U.S. Dist. Ct., E. D. Vir- 
ginia, July 2, 1883. Zhe Egypt. Opinion by Hughes, J. 


TENANCY BY THE ENTIRETY—CONVEYANCE TO HUS- 
BAND AND WIFE.—At the common law a conveyance 
to husband and wife, as such, made them tenants by 
entirety, and neither could dispose of the estate thus 
conveyed without the consent of the other; but upon 
the death of either, the survivor was the sole owner of 
it. 2 Blackst. Com. 182; 1 Washb. Real Prop. 424; 2 
Kent Com. 132; 1 Bish. Mar. Wom., § 613; Den. v. 
Hardenberg, 18 Am. Dec. 371 (5 Hall, 42); Hoffman v. 
Stigers, 28 lowa, 305. U. 8S. Cir. Ct., Oregon, August 
8, 1883. Myers v. Reed. Opinion by Deady, J 


CHATTEL MORTGAGE— TITLE UNDER— EFFECT OF 
TENDER TO DISCHARGE LIEN—DEBT NOT DISCHARGED 
—SURETYSHIP.—A mortgage of personal property is a 
sale of the property by way of securing a debt, with 
a condition that if the mortgagor pays the debt the 
sale shall be void; a pledge contains no words of sale, 
but an authority, if the debt is not paid, to sell the 
pledge for that purpose. In the former case the title 
passes to the mortgagee; in the latter, the title re- 
mains in the pledgor, although possession is given to 
the pledgee. At common law a tender of the debt on 
the law-day satisfies the condition of the mortgage, 
and discharges the property from the incumbrance as 
effectually as payment, but the debt remains, and may 
be recovered by action at law. “If A. borroweth a 
hundred pound of B., and after mortgageth land to B. 
upon condition for payment thereof, if A. tender the 








money to B. and he refuseth it, A. may enter into the 
land, and the land is freed forever of the condition. 
but yet the debt remaineth, and may be recovered by 
action of debt.”” Harg. Co. Lit., 209 b., § 338. And 
upon this point the current of authorities is unbroken 
from Lord Coke’s time to the present. Jones Mort., 
§§ 886, 891. Schearff v. Dodge, 33 Ark. 346. But the 
general rule is that at common law a tender of the 
mortgage debt after breach of the condition does not 
operate as a discharge of the mortgage. The ground 
of this rule is that upon failure to pay at the specified 
day, according to condition of the mortgage, the 
mortgagee's title at law becomes absolute, and he can- 
not be required to accept the tenderand restore the 
property. It is true that after breach of the condi- 
tion the mortgagor has in equity a right to redeem, 
but the only effect of a tender after that time is to 
stop interest and protect from cost so long as it is kept 
good. Jones Mort., §§ 9, 892; Jones Chat. Mort., § 

2; Whart. Cont., § 972; Rowell v. Mitchell, 68 Me. 
21; Erskine v. Townsend, 2 Mass. 493; Currier v. Gale, 
9 Allen, 522; Holman v. Bailey, 3 Metc. 55; Shields v. 
Lozear, 34 N. J. Law, 496; Story v. Krewson, 55 Ind. 
397; Perre v. Castro, 14 Cal. 519; Himmelmann v. 
Fitzpatrick, 50 id. 650. But upon this point the au- 
thorities are not quite uniform. In New York, 
Michigan and New Hampshire a tender of payment, 
after maturity of a debt, has the same effect as a 
tender on the law-day, and releases the lien of a mort- 
gage given to secure it. Whart. Cont., § 972; Jones 
Mortg., § 893; Kortwright v. Cady, 21 N. Y. 343; Ed- 
wards v. Ins. Co., 21 Wend. 467; Moynahan v. Moore, 
9 Mich. 9; Potts v. Plaisted, 30 id. 149; Swett v. Horn, 
1N. H. 332; Robinson v. Leavitt, 7 id. 73. A debt 
payable in money is never discharged by atender. It 
is only where a debt is payable in specific articles of 
personal property that a tender operates as a satisfac- 
tion of the demand. In such cases, a tender properly 
made discharges the debt and the articles tendered 
become the property of the creditor and afterward are 
kept at his risk and expense. Barney v. Bliss, 1 D. 
Chip. (Vt.) 399; S. C., 12 Am. Dec. 696; Sheldon v. 
Skinner, 4 Wend. 525; 8. C., 21 Am. Dec. 161; Lamb 
v. Lathrop, 13 Wend. 95; S. C., 27 Am. Dec. 174, and 
note. The pledgee may therefore, notwithstanding the 
tender, have his action at law against the debtor for 
his debt; for while the tender extinguishes the lien 
and renders the further possession of the pledgee tor- 
tious, it does not relieve the debtor from personal 
liability to pay the debt. Bacon’s Abr., tit. ‘* Bail- 
ment, B.;’’ Edw. Bailm., § 230; Story Bailm., § 341; 
Jones Mortg., § 893; Jones’ Chat. Mort., § 7; Kort- 
wright v. Cady, 21 N. Y. 348; Moynahan v. Moore, 9 
Mich. 9; Potts v. Plaisted, 30 Mich. 149. Where the 
owner of property pledges it forthe debt of another, 
he is to be treated as standing in the relation of a 
surety. Edwards Bailm., § 302; King v. Baldwin, 2 
Johns. Ch. 554; 8. C., 17 Johns. 384; Strong v. Wooster, 
6 Vt. 536; Ingalls v. Morgan, 10 N. Y. 178; Eddy v. 
Traver, 6 Paige, 521. And it is well settled that if the 
principal debtor, after the maturity of his debt, tenders 
the amount due to the creditor and he refuses to re- 
ceive it, the surety is discharged. Brandt, Surety- 
ship, § 295; Sears v. Van Dusen, 25 Mich. 351; Joslyn v. 
Eastman, 46 Vt. 258; Curiac v. Packard, 29 Cal. 194. 
And when property of any kind is mortgaged or 
pledged by the owner to secure the debt of another, 
such property occupies the position of surety, and 
whatever will discharge a surety will discharge such 
property. Brandt, Suretyship, §§ 21, 22; Christner v. 
Brown, 16 Iowa, 130; Rowan vy. Sharps’ Rifle, etc., Co., 
33 Conn. 1; Union Bank v. Goven, 10 Smedes & M. 
333; White v. Ault, 19 Ga. 551. U.S. Cire. Ct., E. D. 
Arkansas. April, 1883. Mitchell vy. Roberts. Opinion by 
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FRAUDULENT CONVEYANCE—NOTICE TO GRANTEE OF 
INTENT — LIMITATION OF SUITS BY BANKRUPT’S AS- 
SIGNOR.—(1) Where the grantee in a deed made to de- 
fraud the creditors of the grantor knows of the fraudu- 
lent intent of the grantor, or has knowledge of facts 
sufficient to excite the suspicions of a prudent man 
and put him on inquiry, he makes himself a party to 
the fraud. Where the consideration expressed in a 
deed of land is far below the value of the land as known 
to grantor and grantee, this inadequacy of price is a 
strong circumstance in the case tending to show a 
fraud on creditors and a secret trust. Atwood v. 
Impson, 20 N. J. Eq. 156; Baker v. Bliss, 39 N. Y. 70; 
Avery vy. Johann, 27 Wis. 251; Kerr, Fraud, 236; David 
v. Birchard, 53 Wis. 492. (2) The provision in reference 
toactions between assignees in bankruptcy and others, 
contained in section 5057 U. S. Revised Statutes, is in 
effect a Statute of Limitations, but like any other Stat- 
ute of Limitations, must be taken advantage of either 
by demurrer or answer, or it will be waived. Bailey 
v. Glover, 21 Wall. 346; Upton v. McLaughlin, 105 U. 
S. 640; Sullivan v. Railroad Co., 94 id. 807, 811; Prince 
v. Heylin, 1 Atk. 494; Dey v. Dunham, 2 Johns. Ch. 
191; Hickman v. Stout, 2 Leigh, 6; Hepburn’s Case, 3 
Bland, Ch. 110; Chambers v. Chalmers, 4 Gill & J. 
420, 488; Parker v. Kane, 4 Wis. 1; Sears v. Shafer, 6 
N. Y. 268; Gulick v. Loder, 13 N. J. Law, 68. U. 8S. 
Cire. Ct., W. D. Wisconsin. May, 1883. Bartles v. 
Gibson. Opinion by Bunn, J. 


TRADE-MARK—DOES NOT EXIST IN NAME OF PAT- 
ENTED ARTICLE—SEWING MACHINE.—While no one 
has the right to make and sell his own wares as the 
wares of another, every one has the right to make and 
sell any wares not protected by patents; anda manu- 
facturer of a patented article, after the expiration of 
the patent, has a right to represent that it was made 
according to the patent, and to use the name of the 
patentee for that purpose. Fairbanks v. Jacobus, 14 
Blatchf. 337; Singer Manuf’g Co. v. Stanage, 6 Fed. 
Rep. 279; Singer Manuf’g Co. v. Riley, 11 id. 706; 
Singer Manuf’g Co. v. Loog, 48 L. T. Rep. (N. 8S.) 3. 
Any thing descriptive of the properties, style or quality 
of the article merely is open to all. Canal Co. v. Clark, 
13 Wall. 311; Manuf’g Co. v. Trainer, 101 U. S. 51. U. 
8. Cire. Ct., 8S. D. New York. August 4, 1883. Wilcox 
and Gibbs Sewing Machine Co. v. The Gibbons Frame. 
Opinion by Wheeler, J. 
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ILLINOIS SUPREME COURT ABSTRACT. 
MAY 10, 1883.* 


CONSTITUTIONAL LAW—VESTING JURISDICTION IN 
EQUITY DOES NOT DENY JURY TRIAL.—The act provid- 
ing that a Court of Chancery may hear and determine 
bills to quiet title, and to remove clouds from the title 
of real estate, where the lands are unimproved and un- 
occupied, is not in violation of the constitutional guar- 
anty of trial by jury, as Courts of Chancery may sub- 
mit issues of fact to trial by jury. If such right 
should be refused by the court, the denial thereof 
would come from the court, and not from the law. 
Where jurisdiction is bestowed by statute upon a 
Court of Chancery in a case where there existed before 
the adoption of the Constitution a remedy at law 
under which was given the right of trial by jury, it Is 
presumed such atria) would be allowed, if asked, on a 
trial in chancery, and obedience paid to the constitu- 
tional provision given such right. Gage v. Ewing. 
Opinion by Sheldon, J. 

RECORD— MISNOMER IN JUDGMENT — WHEN PUR- 
CHASERS PROTECTED AGAINST LIEN IN WRONG NAME. 
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—The lawin this State protects purchasers of real 
estate in their purchase as the title appears of record, 
unless there be notice of something to the contrary; 
therefore to affect the title of a purchaser from Con- 
rad E., in whom the record showed title, by a prior 
judgment standing against Charles E., it is incumbent 
on the party deriving title by sale under that judg- 
ment to prove that the subsequent purchaser had 
notice that such judgment had been rendered against 
Conrad E. by the name of Charles E. A purchaser 
is not chargeable with constructive notice of all 
instruments and incumbrances of record, but only 
of such as lie in the apparent chain of title, or may 
have been made by one in some way connected with 
the property involved in interest, and that brought 
home to the notice of the purchaser. It is 
said in McConnel v. Reed, 4 Scam. 123, ‘‘ bare sus- 
picion will not raise an inference of fraudulent in- 
tent.’”’ In Griffing v. McMechan, 3 Pick. 154, it was 
said, with reference to notice of an unregistered deed : 
“The fact of notice must be proved by indubitable 
evidence, either by direct evidence of the fact, or by 
proving other facts from which it may be clearly in- 
ferred. Itis not in such case, sufficient that the in- 
ference is probable, it must be necessary and un- 
questionable.”’ In a discussion of this subject of con- 
structive notice, by Vice-Chancellor Wigram, in Jones 
v. Smith, 1 Hare Ch. 55, he thus remarks: ‘If in 
short, there is not actual notice that the property is in 
some way affected, and no fraudulent turning away 
from a knowledge of facts which the res geste would 
suggest toa prudent mind; if mere want of caution, 
as distinguished from fraudulent and willful blind- 
ness, is all that can be imputed to the purchaser, ther 
the doctrine of constructive notice will not apply; 
then the purchaser will in equity be considered, as in 
fact he is a bona fide purchaser without notice. This is 
clearly Sir Edward Sugden’s opinion, and with that 
sanction I have no hesitation in saying it is mine 
also.”” In Ware vy. Lord Egmont, 4 De G. M. & G. 473, 
Lord Chancellor Cranworth, in giving judgment, 
said: ‘The question upon constructive notice is not 
whether the purchaser had the means of obtaining, 
and might by prudent caution have obtained the 
knowledge in question, but whether the not obtaining 
it was anact of gross or culpable negligence.’’ And 
see 2 Sugden Vend. and Purch. (14th ed.), 571, 572; 
Doyle v. Teas, 4 Scam. 202. Grundies v. Reid. Opin- 
ion by Sheldon, J. 


SURETYSHIP—PARTNERSHIP NOTES— WITHDRAWAL 
OF PARTNER FROM FIRM.—Three partners, A., B. and 
C., executed their firm notes to C., who indorsed the 
same, and the firm paid interest thereon until A. 
withdrew from the firm, B. and C. taking all the 
assets and assuming all liabilities. It was held that as 
between themselves,upon this state of facts, B. and C. 
became principal debtors, and A. surety, upon the 
notes. It isawell settled principle in equity, thata 
surety, upon paying the debt to the principal, is en- 
titled to be substituted in the place of the creditor as 
to all securities held by the latter for the debt, and to 
have the same benefit that he would have therein. 1 
Story’s Eq. Jur., § 327; Warner v. Beardsley, 8 Wend. 
199; Lewis v. Palmer, 28 N. Y.275; Marsh v. Pike, 1 
Sandf. Ch. 210;S. C., 10 Paige, 595; Webster v. French, 
11 Ill. 275; Barnard v. Cushman, 35 id. 452; Snyder v. 
Spaulding, 57 id. 488. A surety, after the debt has 
become due, may without making payment himself 
come into a court of equity and compel the principal 
to pay the debt. Hale v. Wetmore, 4 Ohio St. 600; 
Tankersley v. Anderson, 4 Dessau. Eq. 44; City of 
Keokuk v. Love, 31 Iowa, 199. Moore v. Topliff. Opin- 
ion by Sheldon, J. 
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MAINE SUPREME JUDICIAL COURT 
ABSTRACT. 
MAY 1883.* 

DAMAGES — IN ACTION FOR NEGLIGENCE.— In an 
action for damages for personal injuries, the law will 
not allow the plaintiff to recover for his own loss of 
time and loss of capacity to labor, and in addition 
thereto, recover what he has to pay another to supply 
that loss of Jabor. Blackman v. Proprietors of Gar- 
diner and Pittston Bridge. Opiuion by Watson, J. 


MONEY HAD AND RECEIVED FROM ONE PARTY FOR 
ANOTHER— WHEN DEMAND UNNECESSARY.— The de- 
fendant as agent for S. and M.,to pay their employees, 
deducted from the wages of the men the amount due 
from them severally to the plaintiffs on store account, 
and then retained in his own hands the sums thus de- 
ducted, alleging that the plaintiffs were indebted to 
him to that amount, when in fact they owed him 
nothing. Held, that the plaintiffs were entitled to re- 
cover the sums thus retained by the defendant, in an 
action for money had and received, and that it was 
not necessary to show a demand before bringing the 
action. The case falls within the doctrine maintained 
in Hall v. Marston, 17 Mass. 575, which has been 
affirmed and supported in many other cases. An 
action for ‘money had and received ”’ isa most liberal 
action, and may be as comprehensive as a bill in 
equity. It was held in the case cited that the action 
may be supported without any privity between the 
parties, other than created by law, and that the law 
may create both the privity and the promise. The 
broad ground is there taken that whenever one man 
has in his hands money which he ought to pay over to 
another, he is liable to the action, although he has 
never seen or heard of the party who has the right to 
it. This doctrine applies to all cases when no rule of 
policy or strict law intervenes to prevent. Freeman 
v. Otis, 9 Mass. 272; Hills v. Bearse, 9 Allen, 403; Lewis 
v. Sawyer, 44 Me. 332. Keene v. Sage. Opinion by 
Virgin, J. 


PAYMENT -- NEGOTIABLE INSTRUMENT ACCEPTED 
IS NOT UNLESS PAID—TOWN DEBT.—(1) The creditor 
of a town received from the treasurer a check in part 
payment of the debt, and a negotiable note signed “ T. 
B. Swan, treasurer of the town of Minot,’’ for the bal- 
ance. Held, that the note, having been taken by the 
creditor under a misapprehension caused by the treas- 
urer, was not evidence of a payment pro tanto of the 
demand for which it was given, and that the town was 
liable on the original demand to the extent of such 
note. Melledge v. Boston Iron Co., 5 Cush. 158; Per- 
kins v. Cady, 111 Mass. 318; Appleton v. Parker, 15 
Gray, 173; Fowler v. Ludwig, 34 Me. 455; Paine v. 
Dwinel, 58 id. 52; Strang v. Hirst, 61 id. 15; Olcott v. 
Rathbone, 5 Wend. 490; Everett v. Collins, 2 Camb. 
515; Puckford v. Maxwell, 6 D. & E. 152, (2) Where the 
money is in fact paid over to the creditor on such a 
debt, and re-borrowed by the treasurer on the credit 
of the town, and a note signed as above given therefor, 
the creditor cannot recover the amount of such note 
of the town without showing that the money was in 
fact appropriated to the legitimate uses of the town. 
Bessey v. Unity, 65 Me. 347; Parsons v. Monmouth, 70 
id. 262; Billings v. Monmouth, 72 id. 174. (3) A debtor 
who appropriates the funds out of which a check 
given by himself or his agent in payment of a debt is 
to be paid, and thereby causes the check to be dis- 
honored, cannot afterward claim that there has been 
a payment by means of it. Atkinson v. Jnhabitants of 
Minot. Opinion by Barrows, J. 





*To appear in 75 Maine Reports. 





INSURANCE LAW. 


FIRE POLICY—CONDITION AS TO CHANGE OF TITLE 
AVOIDING.—A provision in a fire policy rendering it 
void if the title to the property insured be changed 
in any way other than by succession by reason of 
death, or if the policy be assigned without written as- 
sent of the company indorsed thereon, is reasonable 
and just. Butitdoes not apply to a stock of goods 
disposed of in the ordinary course of trade, unless the 
sale be in mass, or auew member be admitted into 
the firm. North Carolina Supreme Court, February 
Term, 1883. Biggs v. North Carolina Home /nsurance 
Co. Opinion by Ruffin, J. (88 N. C. 141.) 


LIFE POLICY—INSURABLE INTEREST—TENANT INSUR- 
ING LIFE OF LANDLORD.—Where there is, when the 
contract is made, an adequate insurable interest to 
support the policy, the insurer must pay the full 
amount of insurance according to the contract, with- 
out reference to the subsequent diminution or cessa- 
tion of the insurable interest. Where the tenant ofa 
landlord having only alife interest in the land, in- 
sured the landlord’s life for the full term of the life 
assured, he is entitled to recover the face of the 
policy, regardless of the expiration of the lease, and 
cannot be limited to the value of the leasehold, either 
at the time of the death or date of the policy, upon 
any theory that the contract is one of indemnity, or 
that any insurance over the interest actually existing 
at the death isa wagering contract. U.S. Cir. Ct., 
W. D. Tennessee, May 26, 1883. Sides v. Knickerbocker 
Life msurance Co. Opinion by Hammond, J. (16 F. 
R. 650.) 


MARINE POLICY—MEANING OF ‘*SEAWORTHY ” — 
GULF OF MEXICO PART OF ATLANTIC OCEAN.—(1) Sea- 
worthy in a marine policy held to mean in such a con- 
dition of strength and sounduess as to resist the ordi- 
nary action of the sea, wind, and waves during the 
contemplated voyage. A ship is seaworthy, in this 
sense, when her hull, tackle, apparel, and furniture 
are in such a condition of souudness and strength as 
to withstand the ordinary action of the sea and 
weather. Where it was established that the vessel 
was sound and seaworthy for two years previous to 
her loss, and that she was wrecked in a cyclone, the 
burden of proof is upon the insurers to establish, satis- 
factorily, the alleged unseaworthiness. (2) The loss of 
a vessel wrecked in the Gulf of Mexico is covered by a 
policy of insurance containing a special clause by 
which the ship is limited ‘to navigate the Atlantic 
vcean between Europe and America;”’ the Gulf of 
Mexico being a part of the Atlantic ocean. U. S. Cir. 
Ct., E. D. Louisiana, June, 1883. Zhe Orient. Opin- 
ion by Pardee, J. (17 F. R. 916.) 


MUTUAL BENEFIT CERTIFICATE—WHAT INCLUDED 
IN CONDITION AS TO DEATH BY POISON.—A mutual 
benefit association certificate which was limited to 
insurance against death or personal injury *‘ caused by 
external violence and accidental means,” contained a 
clause declaring that the benefits under it should not 
extend to any death or disability which might have 
been caused “by the taking of poison.’’ Held, that it 
was not necessary to defeat liability for death by 
poison, that the poison be taken with an intent to pro- 
duce death. Ifthe poison was innocently taken, and 
without any knowledge of the injurious effect which 
it was likely to produce, the insured could not re- 
cover. Pennsylvania Supreme Court, Feb. 12, 1883. 
Pollock v. United States Mutual Accident Association. 
Opinion by Mercur, J. 
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RECENT ENGLISH DECISIONS. 
SALE OF PERSONAL PROPERTY TO BE SHIPPED—PAY- 
MENT DUE WHEN BILL OF LADING PRESENTED.— 
Where by the terms of the contract of sale of goods to 
be shipped payment is to be made in exchange for bills 
of lading of each shipment, the purchaser is bound to 
pay when a duly indorsed bill of lading, effectual to 
pass the property in the goods, is tendered to him, 
although the bill of lading be drawn in triplicate, and 
all the three are not then tendered or accounted for; 
and if he refuses to accept and pay, he does so at his 
own risk as to whether it may turn out to be the fact 
or not that the bill of lading tendered was an effectual 
one, or whether there was another of the set which 
had been so dealt with as to defeat iiic titie of ihe 
purchaser as indorsee of the onetendered. Per Brett, 
M. R., the seller of such goods should make every 
reasonable exertion to forward the bills of lading to 
the purchaser as soon as possible after the shipment, 
but there isno implied condition in such a contract 
that the bills of lading shall be delivered to the pur- 
chaser in time for him to send them forward so as to 
be at the port of delivery either before tbe arrival of 
the vessel with the goods or before charges are in- 
curred there in respectofthem. Ct. of App., April 28, 
1883. Sanders v. Maclean. Opinions by Brett, M. R., 
and Cotton and Bowen, L. JJ. (L. R., 11 Q. B. D. 327.) 
—>— 


CORRESPONDENCE. 


RELIEF OF CoURT OF APPEALS. 


Editor of the Albany Law Journal: 

I am very glad to see that you have called attention 
to the present condition of the calendar of the Court 
of Appeals. Itis a subject of vital importance, not 
only to the bar, but to all litigants,in our State, pres- 
ent and prospective—and therefore to all the people of 
the State. For who knows how soon he may be com- 
pelled to be a litigant, plaintiff or defendant, in a civil 
or criminal action? You will remember that before 
the organization of the present court, the old Court of 
Appeals was terribly behind. It was stated in the 
Constitutional Convention of 1867, by Mr. Cooke of 
Ulster, that ‘‘every suitor knows that when a case 
comes to the Court of Appeals all proceedings in it 
are suspended for some six or seven years.’’ (See vol. 
38, Proceedings and Debates, p. 2283.) That conven- 
tion devised our present system. It was thought that 
by the aid of a commission to clear off the old cases, 
the new court would be able to ‘‘keep up” with the 
new Cases as they cameup. This was not however by 
any means the unanimous conclusion of the conven- 
tion. Many saw and foretold (among others Mr. 
Cooke) thatin a few years a‘‘block’’ must come 
again, and the old evil of delay return. Well it has 
come. It cannot grow better, under our present sys- 
tem, but with the constantly increasing litigation of 
this great State, it must grow worse from year to year. 
The fault is not with the judges. They are able and 
industrious. But it is utterly impossible for seven 
men, sitting together, all giving judgment in every 
case, to consider carefully the cases coming before them 
and keepup with the business of the court. Some 
remedy must be applied, or the existence of the court 
will be not a help, but an absolute obstruction to 
justice. What are the remedies suggested? 

1. A further limitation of cases appealable to that 
court. 

We have already a limitation of $500. A further 
limitation might be imposed by the Legislature, with- 
out the necessity of a constitutional amendment. But 
an increase to $1,000 would amount to very little. A 
trifling preportion of the cases now in the court in- 
volve less than $1,000. No limitation less than $5,000 








would be very effective in diminishing the calendar. 
Even with this limitation, the United States Supreme 
Court is hopelessly in arrear. And such a limitation 
which would make the court arich man’s court, and 
practically a court almost exclusively for the benefit 
of New York city, would not be tolerated by the 
people. No Legislature is likely to adopt such a limi- 
tation. 

2. 4 commission. This would be at best a make- 
shift. During its existence we should have two abso- 
lutely independent courts of last resort, necessarily 
differing in views, and neither bound by the decisions 
of the other. Let us hear no more of Commissions! 

3. The enlargement of the court, so that all the judges 
need not sit at once, thus making practicable a substan- 
tially continuors court, sitting every month in the year, 
except perhaps July, August and September. 

This plan was suggested and advocated by Mr. Cooke 
and others, in the Constitutional Convention. He 
proposed to make the number of judges nine, five to 
coustitute a quorum (the chief judge always to be one). 
The concurrence of four judges to be necessary to re- 
verse a judgment. The chief judge to designate the 
judges to hold any term and to have power to assem- 
ble all the judges for consultation and review of any 
case or cases pending in the court. (See vol. 3, Pro- 
ceedings and Debates, Constitutional Convention of 
1867, p. 2282.) 

My own opinion is that the number of judges should 
be larger; eleven, or perhaps twelve; so as to provide 
for the contingency of illness, etc. Or there might be 
a provision for designating Supreme Court Justices to 
act as substitutes for judges of the Court of Appeals, 
when disabled or absent. The details of the plan could 
easily be worked out; but the great feature of. it 
would be the increase of the number of judges, with- 
out increasing the number necessary for a quorum, 80 
that each judge should have time to consider the 
cases heard by him, and write opinions, without in- 
terfering with the sessions of the court; with a pro- 
vision that in cases of great importance or great diffi- 
culty the opinion of the whole court might be taken— 
under such a system there might be a new calendar 
every month—provision might be made for Special 
Terms to hear appeals from orders, in which, if thought 
best, three judges might be made to constitute a 
quorum. Such asystem could of course be adopted 
only by a constitutional amendment, which would 
require the assent of two Legislatures; but when 
adopted it would give the poppe of the State a court 
which could hear and decid appeals promptly, with- 
out overtaking the judges, and thus would prevent ap- 
peals solely for deiay. The additional expense of such 
a system in my judgment is not to be considered in 
comparison with the benefits to be derived from it. 
These thoughts, hastily and imperfectly expressed, 
are submitted, Mr. Editor, in the hope that they may 
lead toa fullerand more thorough discussion of the 
subject by others more competent; and that some 
plan will be adopted that will give the needed relief. 

M. H. 

ALBANY, December 24, 1883. 

Editor of the Albany Law Journal : 

Referring to the serious question you discuss in your 
current number, viz.: ‘‘ What relief for the Court of 
Appeals shall be adopted?’’ I venture to contribute a 
suggestion. The question involves both business 
principles and the claims of humanity. As to the lat- 
ter you say, referring to the arduous labors of the 
judges to clear the calendar “ but at what a sacrifice of 
life and health’’ this work has thus far been done. 

My suggestion is this: Let anew Court of Appeals 
be organized by an amendment to the State Constitu- 
tion. It may be known as a Special Court of Appeals, 
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or a Commission of Appeal. Let this court consist of 
five judges. Let its jurisdiction be limited to all ap- 
peals involving probate questions, suits by and.against 
executors and administrators, also construction of 
wills, including all appeals from decisions of surrogates, 
also all appeals in criminal cases. 

This assignment would probably give the new court 
plenty of work; but if not, appeals in life insur- 
ance cases might be properly added as having a quasi 
resemblance to probate cases, at least in the fact that 
they relate to and affect estates of deceased persons. 

Yours, 
J. W. 


BROOKLYN, N. Y., Dec. 24, 1883. 


Cope OF CRIMINAL PROCEDURE, § 717; PENAL CODE, 
§ 222. 
Editor of the Albany Law Journal: 

In reply to ‘‘ Subscriber” in No. 723 of the ALBANY 
Law JONRNAL, regarding section 221 (I suppose he 
means section 222, Penal Code) and section 717 of 
Code of Criminal Procedure, and to Mr. Hale in 
No. 724, I would say that section 717 of Code Crimi- 
nal Procedure is not inconsistent with section 222, 
Penal Code. 

Section 56 of Code Criminal Procedure gives courts 
of special sessions “exclusive jurisdiction”’ (in first 
instance) to hear and determine the several offenses 
therein named as ‘assault in the first degree,’ sub- 
ject to the power of removal provided for in section 57, 
Code Criminal Procedure (or for some cause render- 
ing the magistrate an improper person to try the de- 
fendant, as prejudice, relationship, etc., so that he 
could not give a fair impartial judgment), which right 
and power of removal has nothing to do with courts 
of special sessions or courts of record as such. 

The Penal Code defines assault in the third degree, 
and also the sentence to be pronounced by the court 
in judgment upon conviction therefor. See sections 
219, 222, Penal Code. The fifty-sixth section of Code 
Criminal Procedure gives courts of special sessions ex- 
clusive jurisdiction to try the offense (assault in third 
degree) as above stated. Must not said court on convic- 
tion pronounce the judgment specifically made for 
this offense? 

As to the several other offenses named in section 56 
of Code Criminal Procedure there is no specific judg- 
ment to be pronounced by the court on conviction, on 
each particular offense ; but a general provision for all, 
as in section 717,Code Criminal Procedure. That is, 
section 717 provides for all cases within the jurisdic- 
tion of courts of special sessions generally, and where 
no specific judgment is provided for, as in assault in 
third degree. 

Assault in third degree must be tried in court of 
special sessions (section 56, Code Criminal Procedure) 
if not removed to a court of record, as per section 57, 
Code Criminal Procedure, and in whichever court 
judgment is given on conviction, the judgment 
and sentence of the court must be according to 
section 222, Penal Code. Anact of the Legislature 
might aid by an amendment to make it clearer. 


O. HARRIS. 
Perry, Dec. 18, 1883. 
—_—_e—_—____——_ 


NEW BOOKS AND NEW EDITIONS. 


SPEAR’S FEDERAL JUDICIARY. 

The Law of the Federal Judiciary, a treatise on the provis- 
ions of the Constitution, the laws of Congress, and the 
judicial decisions relating to the jurisdiction of, and prac- 
tice and pleading in the Federal courts, by Samuel T. 
Spear. Baker, Voorhis & Co. 1883. 

A new and well printed work on the jurisdiction, 
practice and pleadings in the Federal courts has been 








long needed. It is not surprising therefore that Dr. 
Spear’s publication has met witha general welcome 
from bench and bar. After the testimony of the Fed- 
eral judges in its favor, it would be in doubtful taste, 
even if we were so disposed, to criticise Dr. Spear’s 
efforts, embodied in this last publication. But we are 
not so disposed; the useful character of the work, and 
its excellent quality calls for praise, not criticism. 

The greatest merit of a practice book isa methodi- 
cal arrangement of its subject-matter. What seems 
so easy is often extremely difficuJt, as the frequent 
failures in this direction bear evidence. Dr. Spear’s 
arrangement is admirable, and enables the practi- 
tioner to readily diagnuse the subject he hasin hand. 

Part I. relates to the Federal judicial power in the 
abstract. Part II. to the extent of such power, or to 
the power applied in the special case. 

In Part II. each class of cases in which the Consti- 
tution authorizes the judicial establishment to act is 
taken up seriatim, and the authorities collated and 
briefly discussed, or referred to the proper point. Or- 
dinarily this treatment of authorities is confused by 
reason of the difficulty of extracting the precise ratio 
decidendi from the given case. But Dr. Spear seems 
to have an unusual aptitude in evolving the principle 
from adjudged cases, as wellas in referring the au- 
thority to its proper place. 

Part III. contains a very excellent description of the 
practical modes in which the Federal judicial estab- 
lishment exercises the judicial powers of government. 
Here the jurisdictions of the various courts are shown 
again, in detail and sharply contrasted. That juris- 
diction of the Supreme Court which is exercised by 
means of the great prerogative writs strikes us as 
particularly good, and it hitherto has been difficult 
to readily ascertain. 

Part IV. which treats of the removal of causes from 
the State to the Federal courts, sums up all the cur- 
rent authority in this branch of practice-learning, and 
it is convenient to have it embodied in works of prac- 
tice where it properly belongs. We presume the dis- 
cussion of the more uncommon propositions. such as 
at what term an equity cause in which there isa 
feigned issue may be removed into the Federal 
courts, and whether under the latest act foreign de- 
fendants may not remove an indivisible cause in which 
citizens are made co-defendants, are too refined for ex- 
tended discussion, no express adjudications having yet 
fully determined these points. It is certain that Con- 
gress has the power to direct a removal of suits in which 
foreign subjects are joined as parties. Whether it has 
done so, is the question. None of the text writers 
discuss these particular propositions. Judge Blatch- 
ford has decided the latter point adversely, but the 
Supreme Court has not considered it, we believe. 

It is unnecessary to mention each of the other parts 
in which this book is divided for more convenient 
treatment. We have examined them and found them 
thorough and comprehensive. Part VI. is particu- 
larly good. We looked there to find whether the 
almost forgotten dissertation of Du Ponceau, con- 
cerning the common-law jurisdiction of the Federal 
courts, in its day a classic, could be found. Dr. Spear 
had not over-looked it, although the cases have long 
superseded it. 

We have no hesitation in pronouncing this new 
book an excellent practical treatise, indispensable to 
the practitioner in the Federal courts. We would 
suggest to Dr. Spear that he supplement it by a vol- 
ume of practice forms, well approved in the Federal 
courts. Such awork with judicious marginal notes 
would also cover good gruund, and prove welcome, we 
have no doubt. No one could cover this ground so 
easily and so accurately at the present time as Dr. 


Spear. 
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der of parties. Chester v. Halliard (N. J. Er.), Ab.. 
11.—Title to deposit of checks and cash ; insolvency ; 
counterclaim ; usage. 
8 ee PAS See ere es 
"See Negotiable Instrument. 
BANK-NOTE. Alteration of number on material; 
oue receiving by mistake can recover from one pay- 
ing for money had. 
os | ee See rerreren 
BANKRUPTCY. Dealings of insolvent with inno- 
cent party. Collins v. Stimson (Eng Q. B. D.), Ab 
2.—Discharge does not aw? t foreign debt. MeDougall 


v. Carpenter (Vt. . eee 
3.—Of wwN does. re tes dower. Porter vy. Lazear 
(U.S. 8. C.), Full. R canes 


“gee ‘Appeal. 
BASTARDY. Marriage of mother and death of hus- 
band; former judgment. Williams v. Davies (Eng. 
Q. B. D.), Ab San cadageacy side tudes 


BIGAMY. See Criminal Law. 

BILL OF EXCHANGE. See Negotiable Instru- 
ment. : 
BOUNDARY. On street; easement; division of 
lots platted; abandonment of easement. Aldrich vy. 

Billings (R. I. 8. C.), Ab............ 


2.—What governs; pre ‘tice; costs. 





Lehigh Vi valley R. 


Co. ¥. McFarland (N. J. Err ) Ab.. 
See Jurisdiction. 
BRO inadequacy. 


KER. Ton interest ; 
+ Hall (R, 1. N 
See y 3 ney; Criminal Law. 


CARRIER. Of goods ; may not contract for immu- 
nity against his own negligence; burden of proof. 
Alabama G. 8. R. Uo. v. Little (Ala. 8. C.), Ab.... 

; seizure of goods by legal process; stoppage in 





2. 
transitu; conversion. French v. Star Un. Trans. 


Co. (Mass. at i 
——— ; exemption by coi itract from ‘liability. ” Gal- 
veston, li. ete., R. Co. v. Allison (Tex. 8. C.), Ab.... 
; limitations in receipt; duty of carrier; meas- 


ure of sas: M emapd v. Richmond, etc., R. 
es FX Ae Perea 
5.—-——; may not a forjexemption from liability 


for negligence; presumption of negligence from in- 

jury; stipulation as to insurance money. Rintoul 
._N. - etc., R. Cu. (U.S. C. C., N. Y¥.), Ab.. 

6.—- snon- delivery of goods seized under legal pro- 


cess. ee v. Memphis, etc., R. Co. (U: 8, C. 


C., Tenn.), 


7.—-; sipping goods by ‘old vessel. The William 
Murtagh ([ D. TE. Sas “ecarsdas iGieandsagas 
8.--Of live stock ; Paes d contract. Dawson y¥. St. 
Louis, etc., Ry. ye "le aera 
See Muritime Law. 
CERTIORARI In discretion of court. Johnson 
. Supervisors (lowa, 8. C.), Ab........... inks 4 


See Pleading. 
CHAMPERTY. See Attorney and Client. 
CHECK. See Negotiable Instrument. 
CHURCH. See Ecclesiustical Law; Religious Society. 
CIVIL DAMAGE LAW. Exemplary damages al- 


lowable, though act complanet of misdemeanor. 
Juckers v. Borgman (Kans Ab 


2.— Wife not ee by hav Meats Te for defend- ; 
84 


ant’s license ockers v. Borgman (Kaas. 8. C.), N 


Balback v. Frelinghuysen n 


Leeds & Co. Bank v. wane, 
4 


Brown 
»> 


. 283 


100 


17 


13 
251 


460 


. 55 
292 
459 


157 





CIVIL RIGHTS LAW. See Constitutional Law. 
CITIZENSHIP See Removal of cause. 
CONFEDERATE SECURITIES. Contenct of 
ee unlawful. Branch vy. Haas (U.S. C., Ala. ) 
CONFLICT OF LAW. In respect to conv sevene es: 
as to land lex loci oe ey = shooting. Adams 
v. Clutterbuck (Eng. Q. B. D.), At . 
2.— Insolvent discharge ; effect on debt due to ctalane 
of another State. Murphy v. Manning (Mass. 8. C.). 


Page. 


sracihichhakicans. "ea isdhsaa ehanradaid-asek 82 
3.— Interests in foreign real estate will not be ‘passed 
upon. Matter of Hawthorne (Eng. Ch. D ), Full ... 92 
4.— Judgment in Federal court cannot be garnished in 
one — 3 peaty v. Gold Park Mining Co. (U.S 
0 
5.— Maritime Ta : limitation of liability in bill of lad- 
ing. Chartered Mercantile Bank v. Netherlands In- 
dia Nav. Co. (Eng. App.), AD...........++. 
6.— Note made in one State pay able in another r; ‘usury; 
agency. Joslin v. Miller (Neb. 8. Ab.. 
7.— Sale of vessel under decree of poten Na court ‘ dis- 
charges liens. The Garland (U S.C. C.,Mich ), Ab, 318 
8.—State decision when not ve kn municipal bonds; 
consolidation of railroad companies. County of 


Green v. Conners (U. ia 
Constitutional Law; Federal Question; 
Municipal Bonds; Removal of Cause. 


CONSTITUTIONAL LAW. Amendment of con- 


8.8. C.), Ab 
See 


sess os 2) 
Negligence; 


stitution. Matter of Constitutional Convention (R. 
I. DUE... Unie Macudcrestk een nde dda nana tie eeanee 377 
2.—Appeal in criminal case ; liquor: prosec ution: mean- 
ing of “‘jury.”’ Matter of Ke nnedy (Vt. S. C.), Ab.... 297 
3. — Civil rights law. U.S. v. Stanley (U.8.8 &: ),Full. 406 
4.—+3 eae schools By colored children, | lawful. 
People ex rel. King v. Gallagher (N.Y.App )... 471 
5.— Corporation ; right of State to regulate railroad 
fare s; impairing contract. Ruggles vy. say (U.8. 
SN kd “cdddédas. s 034+ a «de aed ois 65. weme 194 
¢.--ieections. Congressional regulation ef. VU. & ¥. 
Munford (U.S.C.C. ,Va.), Ab Te. 
7.— \ > womens for ‘debt. Long v. McLean (N.C.S8. 
act deatnace iewep wes casecincs sees fasadaes 196 
A en EES act “depende nton popul: wyote; munici- 
pal corporation. Clarke v. Rogers (Ky. App ), Ab.. 2% 
9.—L iquor prohibition law as toe —— manufactures. 
State v. Magler (Kans. 8. C.), Ab...... jae ae 
10.—Munie ipality cannot tax its a n obligations. De 
Bignier v. New Orleans (U.8.C.C., La ), 239 
11.—Peddling, State statutes as to, and their ‘couninns. 
py Matter of Watson (U.S.D.C., Vt.), Full.. 12 
12.—State law pnpering contract. Gross v. U.S. Mort. 
ere ME cc neiens osaex . ssdne0s 76 
13.—State law imp: ‘iring judgment for damages done by 
mob, constitutional. State v. Mayor of New Or- 
leans (U.S.S.C.) ppp 4 Nae 508 
14.—State statute and obligation of contract. “Vance v 
, UT ORES a eee 66 
15.—Suit against State; corporation; under laws of dif- 
ferent States; ultra vires; conflict of law; bond; 
when amount yw a penalty. Clark y. Barn- 
ane @.8. 6. CG), Ab... «:... 116 
16.—Taxation of corporation not violation of charter; 
tenpeering contract. yee Gaslight Co. v. Tax- 
ing Dist. 8S. 8.C.) 76 
17 —Usury, repeai by te ot penalty. for. “constitu- 
tional. Ewell v. Daggs (U.S8.8.C.), Full.......... .. 48 
18.—Vesting jurisdiction in fe wo PAs a one ie 
trial. Gage v. Ewing (I11.8.C.), Ab. . 517 
ee Insolvency ; Office and Officer. 
CONTEMP . Recommitment after anenge on 
bail. S. v. Sowles (U. S. D.), Ab 
CONT RACT: Attorney, to compensate, for Pr 
curing yo of criminal offense. Ormero 
Pepnmmens Graeme. GB, O.), WW. occ iccck. os ccdccccccccsscccs 


on business ; construc- 
App.), Full ....... 
Kaul vy. Ohio 


2.--Agreement not to carry 
tion. Jacoby v. Whitmore (Eng. 

3.— For building ; were of architect. 
Stone Co. (Ohio 8. C.), 

4.— By corporation; prac ~ ; 
Pearson (U. 8.8. .), Ab. 

5.-- Of indemnity by assignee of chose in action : ; chat- 
tel mortgage; damages. Warwick v. Hutchinson 
(N. > ode ae... licausiacees+ gaat lel 

6. Offer ‘- make not one: ; “mutuality. “McDonald v. 
Berwick (Mich. 8. C.), Ab.. 


“amendment. 


7.— Payable in — coin ; usury. Issett v. Caldwell 
GI Es BM 8 oii cop ciedah ide! saeeen over Braves 
8.— By public cthoer: Ww hen void as against policy. Lucas 
We Bere Gee. BOs BOs os cesgd.  s00scceseeersasi 
9.— Of sale ; party disabling himself from Smee 
not be Dill v. Pope (Kans. 8. C.), Ab..... ... 


10.— Services under one void by statute of ake may 
be recovered for: former judgment: limitation ; 
partnership. Buckingham v. Ludlum (N. J. Ch.), AD 

11.— Subscription; when enforceable. Williams v. Rogan 
(Tex. S. C.), Ab 

2.— Subsequent parol altering ‘written; admissions 
evidence. Church v. Florence [ron Works (N. J. 8 
Sb GED w6bsiwccbce cectesecnccdses se8sceperes seeees ‘ 
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CON TRACT—Continued. 

13.— Unlawful, by railroad directors; powers of corpora- 
tions. 

14.— Valid 
woman. 


where made, valid everywhere; married 
Holmes v. Rey nolds (Vt. 8S.C.), A 
See Agency; Broker; Carrier; Confaierate "Sec uritie _ 3s 
Damages; Fraud; Infant; Innkeeper; Marriage; Muni- 
cipal Corporation ; Negotiable Instrument; Parent and 





Child ; Telegraph. 
V ION. Sale on trial; vendor’s remedies 
coz EESIO peepee v. Gilliland (Mo. 8. C.), 
Ab.. REIS OS COREE Ney: 2 ER AES 
CONVEYANCE Volusters, if fair, equity will not 


set aside for grantor. Goodwin vy. White (Md. App.), 
b 


See Advancement: Conflict of Law ; Fraud; Tenancy. 
CORPORATIONS. Desianation by officer; evi- 
dence. Halsey v. Lehigh Val. R. Co. (N. J. 8. C.), Ab. 


—Election of directors; right of stockholders to test ; 
vote by proxy; ineligible ¢ andidate ; inspectors; ex- 
amination of books. Matter of St. Lawrence Steam- 
boat Co. (N. J.8.C.),Ab.. 

3.--—; voting by proxy at. ‘Comm. 
(Penn. S.C), Full .. .. 

4.—Invalid transfer by; who can question. 
Minneapolis, etc., R. Co. (Minn. 8. C.), 

5.—Legislative release from conditions of franchise; 
turnpike company. State v. peenupnenevanes & PL.) 
R. Co. (N. J. 8. C.), Ab J 

6.—Must dec ane in place of creation. 
Land Co. Laigh (Tex. 8. C.), 


al Preferred stock ; rights of stoc kholders. Warren 
King (U. 8.8. 6 ee Ra ee ee 
8. ~dineae kholders not ¢ rediturs; ri tilroad;, ‘mortgage; 


estopp ri consideration. Chaffee v. Rutland R. Co. 
os 2 RF rr eer ennre ‘ 

9.—Produ i in of books for third parties 5 ‘litigant. 
we v. Continental Ry. & T. Co.(U. 8. C.C., N. 

10.—Railroad company liable for fraud of age nt in is- 
suing false certificates of debt. W - Maryland R. 
Co. vy. Franklin Bank (Md. Ap. »» 

il. ao ultra vires. Singletoa v. ” Co. (Ga. 8.¢. ), 


12. Sh: ireholders, what make 33 non-issue of certificate. 


Mitchell v. Beekman (Cal. 8, C.) ‘ 
135 —Treasurer’s title to moneys, and duties; assignee 
for creditors ; action to annul contract. Taylor v. 


Taylor (Md.S C.), Ab 
14.—When direc tor entitled to “compensation for ser- 
vices; agency ; ratification. First Nat. Bank salon Ft. 

Scott v. Drake ‘(Kane m ©.), ab. ... ‘ 
15.—L cae See Cory v. Somerset (N. J. 8. C.), ‘Ab . ‘ 
See Appeal; Constitutional Law ; Contract ; Pleading ; 


Removal of Cause; Sure tyship. 
COSTS. See Boundary; Maritime Law ; Mining. 


COURT .—Will not take judicial notice that gin and 
turpentine are inflammable. Mosely v. Ins. Co. (Vt. 
C,) 


” Franek Trust ; 
435 


Page. 
Pearson v. Concord R. Co. (N. H. 8. C.), Full, 366 


~ 
‘ 


156 


. Bringhurst 

.. 490 
Crolley v. 
Ab. -- 9858 


. 164 


COUNTY. E 2e “Munie ip ul Corporation. ‘eighth tian 
COVENA To observe premises as “‘ residential;’ 
noes ANS ition fails. Sayers v. Collyer (Eng. th. 
2. —Warranty, breach of: “Tight ‘to ‘flow.  Scriver v. 
Gee, ee EE BD cancctda she ids siteucaneowns 
CRIMINAL LAW. Arvest : . right to break door 
toescape Cahill v. People (Ill. 8. C.), Ab. ........ 
2—Arson; house not connected with es not 
out-house, State v. Roper (N.C. S.C). 435 
3.—Bigamy ; what coustiaunes. Queen v. , 2 (Eng. 
S.C.), Ab coe ages iinese:. \ pha 'anae' apectas dalled 
4 ney asphemous ‘libel. Regina v. Ramsay (Eng. Q. B. 
SS Sear 


—Burgl: Ary; evidenc e; good. character. People v. Mead 
(Mich. S. C.), Ab.. 
6.—Dying dec AM. aby in, “favor of accused. 
Comm. (Ky. App.), 
.—Duress; conviction on plea of “guilty by. 
v. State (Ind. 5. C.),N . 
8.——; plea of guilty induced by aret ‘Iynching; new 
trial Sanders v. State (Ind. S.C.), ‘ 
9.—Evidence ; a t of party afer qeseut. 
Welsh (Cal. 8S. ), Ab. 
10.———; ae conversations between 
and another. People v. Bemis (Mich. 8. C.), N... 
11.—False pretenses; representation as to draft vari- 
ance. Comin. 
W.—Homicide ; administering 


Haney v. 


cand 


"Sanders 


People v. 


chloroform to prison 
N 








guard State v. Wells (heme, GB. Ga we ccccccasse 0X 
13. : negligent use of fire-arms. State v. Emery 
A ae eerie ere ee 
14. - ; self-defense; reasonable fear ; threats. Bailey | 
TT Sarre 


b.—Indictment, pincheost iw es power of court, State — 
v. Hickling iN. J.S.C.), A 

16.—Larceny, conversion of = hired, not. 
State (Wis. S. C.), Ab . 


Hill v. 





» 
‘ 


pleading. Murphy v. People (Ill. 8. C.), 


ao 
prisoner 
33 


v. Garver (Phila. Qr. Sess.), Ab...... 33 


: conversion of money ‘intrusted for ‘changing _ 
e ) 


298 





CRIMINAL LAW-—Continued. Page. 

18. OTs ny; + A water in pipes. Firms v. O’Brien (Eng. 

19 Be A hn TH is. State v. Skidmore (N. © C. 8. C), N. 63 

20.—Malicious mischief; alibi ; evidence. Taudlis v. 
State (Ga. S.C.), # Di ccsaauin cde acetates hace Eee 

21.—Murder; justifiable nemeettes self-defense. Peo- 
ple v. We estlake (Cal. y-)» petals ik x ae ee ee 158 


>» 


free : 





question of fact: Pot evidence; character 
of deceased. Abernethy vy. Comm. (Penn. 8. C.), Ab. 158 

23.—Pension ; illegal fees by agent; practice; repeal. 
U.S. v. Jensen (U. 8. D.C., lowa), Ab 

24.—Perjury; unauthorized oath before State motety ‘of 
* pean bank officer. U.S. v. Curtis(U. 8.8 C.), 
z 

25. : under U hited ‘States statute; ‘statutory con- 
struction. U.S. v. Ambrose (U.S8.8.C.), Al. 

26.—Physician unwarrantably prescribing intoxicants. 
State v. Curtis (Kans. 8. C.), Ab 

=.—on child under ten. Oliver v. State (N.J.5. Cc. i oss 

duplicity in indictment; ad- 

Jackson y. State (Ohio 8. 





28.—Robbery and murder; 
missibility of confession. 
.), Ab. 
29.—Seduction; evidence ; good repute; must be aflirma- 
tively proved. Oliver v. Comm. (Penn, 8. C.), Ab... 338 
30.—Selling spirits in Indian reservations; revenue 
license no a. U. 8. v. Forty-three Galls. of 
Whiskey (U. 8. 8. C.), Ab ‘ 
31.--Statute authorizing ¢ ‘onditional | pardon valid. Pe- 
tition of Kennedy (Mass. 8. C.), 


‘ 
32.—Venue; unlaw ful sale of enn State v. Hughes 
(W. Va 8. C. Be Ks, oskdo cee 64-4, 2 smkegeesaeeeeen ‘ 
33.—Violating rev Ea law; . intent heed not be proved. 
v. Bayaud (U.8.C.C., N. ¥.), Ab.......... 379 


Constitutional ices "Evidence A E. riradition ; 


Habeas Corpus ; Infant ; Trial. 


DAMAGES. In action for negligence. 
vy. Bridge Proprietors (Me. 8S. C.), 4 
—Excessive, for loss of thumb and finger of brake- 
man. Kansas Pacific R. Co. y. Peavey (Kaus. 8. C.), N. 224 

3.—Measure of; for failure to construct flume for mill 


See Bank: : 


Blackman - 


ontime. Bridges v. Lanham (Neb. 5S. C ) Ab. 197 
4.—Mortgagee in possession chargeable with rents and 

grates. Matthews v. Memphis & C. R. Co. (U. 

ae rrr ree her eee . 136 


5.—Sale of merchandise ; 
DeSteiger Glass Co. (Til. 8. C.), Ab.. ais 

6.—Treble, for cutting timber; tax sale; 
emptor. >ullivan v. Davis (Kans. S$. C.),Ab 

See Carrier; Civil Damaye Law; Highway; 


graph.” 
DEED. 


breach of contract. 


Sunday ; Tite. 
Construction; conveying Sengeny In fee. 
Case v. Dwire (lowa 5. C.), Ab 


2.—Of estate in foe; pees rights. Edwards v. Me- 


Cir CaRIe D.C), Be no cccsivces <6 trcseser segs sommens 

3. Parol evidence + to denn ription ; ; “usury. “Wharton Ve 
ey: 8A LR rea rrerorrre tn ae 

4.—Sale of spec sifle d quantity of land, ‘‘ more or less.” 
Depue v. Sergent (W. Va.8.C.), AD...........sceee-0e 255 

See Mortgage ; Sheriff. 

DEFINITION. ° Absolutely necessary.” See Will. 

2.— ‘Capture and seizure.’’ See Jnsurance, Marine. 

3.—‘*Die by his own hand under any circumstances.” 
See Insurance, Life. 

4.—‘*Heirs.” See Will. 

5.— ** Immediate notice.’ Se e Sale. 

6.—‘‘Internal improv ement.’’ See Municipal Bonds. 

7.—‘‘ Jury.” See Constitutional Law, 

8.—‘‘More or less."’ See Deed. 

9.— ‘*‘ Near relatives.” See Will. 

10.— ‘‘Other persen.”’ See Fraud, 

11.—‘**Owner.”” See Municipal Corporation. 

12.— ‘‘Residence.” See Domicile. 

13.— ‘* ‘Residential.’”” See Covenant. 

14.—‘‘Seaworthy.” See Insurance, Marine. 

15.— ‘‘ Violation of law.’’ See Insurance, Life. 

DEMURRAGE. See Maritime Law. 

DISTRESS. Payment not voluntary. Green v. 


Ducuess cme. ©. B. Dd, AD... .concece se « voseke: ae 


DIVORCE. See Marriage. 

DOMICILE. Anglo-Chinese. Matter of Tootul’s 
Trusts (Eng. Ch. D.), Ab... ... .ce.s._ oe 

1.— Meaning of ” -sanveernitel ' voting. State y. Aldrich 
Ok Se a ver eee 


See Marriage. 

DOWER. Equitable; land purchased for firm ; con- 
veyance to portion of pane. a of Ktdnsom 
(U.S. D.C., N. Y.), Ab ‘ 

DURESS. See Criminal Lew. 

DYING DECLARATION. See Criminal Law. 


Of light; grant by owner of equity of 
by foreclosure; purchase on 
Rector of Christ 


EASEMENT. 
redemption avoided 
foreclosure by grantee of “et 
Church v. Mack (N. Y. App.), A 
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EASEMEN T—Continued. Page. 
2.—In streets in plat where lot purchased by reference 

to plat. Schermerhorn v. Todd (Mich. C.), Ab.. 199 
Boundary ; Mining; Water and + Ft * 


ECCLESIASTICAL LAW. Control of church 
over sittings in Episcopal church ; rights of 
pee "holders State v. Rector of ay Church (N. m 
See "Religious “Society. 

ELECTIONS. See Constitutional Law. 

EJECTMENT. See Mining. 

EMINENT DOMAIN. Award of damages; when 
tenants in common award must be in gross; evi- 
dence; sales & show value. Watson v. Mil., etc., R. 

Co. (Wis. S. C.), AD...........-.4-. 36 

me i or eas granting wharfage rights cannot im- 

+ gl them without compensating ; grant on naviga- 
le stream. Langdon v. Mayor WT Y. App.), Ab .. 397 
3.—Lands occupied by railroad company without con- 
demnation; estoppel ; mortgage ; — woman; 
jnigoodae. Kendall v. Missisquoi &C. R. Co. (Vt. 
oC COCO Se cece cess sees COCs Ser ese Sosscseeseoseces 
4.—Land-owner not confined to Statute proceeding for 
com —_ 5 International, etc., R. Co. v. Veni- 
tos (Tex. 8. C.), Ab . 2 

&.—Public use; drain for highway ighayment ‘of com- 
pensation. Smeaton v. Martin (Wis. 8.C.), Ab ... 219 

; what is, authorizing; temporary occupation 
of property without payment ; mode of compensa- 
tion. Riche v. Bar Harbor Water Co. (Me. S. C.), Ab. 498 

See Muncipal Corporation, 
UITY. When bill to recover moneys withheld 
will not lie. Miller v. Kent (U.S.C. C., N. Y.), Ab., 239 

ESTOPPEL. pas bond. Mayor of Newark v. 
Dickerson (N. J. 8, C.), Ab 1 

EVIDENCE. Accused as witness ; charging facts 
forbidden. Chambers v. People (Ill. .), Ab 257 

2.—Book-entry; bunching account not admisatble. Corr 
v. Sellers (Penn. 8. C ), Ab 

8.—Burden of proof as to license in criminal prosecu- 
tion for illegal sale of liquors. eeecagee v. State 
(Wis. 8. C.) ri 

Pe NT bs 

of wife at homici 





‘wife to husband;  exclamations 
e by husband, not. State v. 


SD OIL, GRID BD. na ceccccs soncnseg. 00 00 502 
5.—Dying declarations of decedent. Flynn v. Fogarty 
(il. 8.C), N 184 


6.-<<Semaes ¢ statement that sidewalk is in repair, ad- 
J.) 


missible. Kellcher v. Keokuk (lowa, 
1.—Entries of public officer ; suretyship. ia V. 
Trustees of Schools (Ill. 8. C.), Ab. .... 62. eee ee ee 140 
> ooo Bowman vy. Tripp (R. I. 8. C.), N... 224 
Tiegilgenés, 


—Of horse’s habit of running awed i 
” Cheney v. Town of Ryegate. (Vt. 8. 
10.— Judicial notice; as to obstacle in highway. 

v. Flint, etc., R. Co. (Mich. 8.C.),N. 
ll. , of treaty. Lacroix v. Sarrazin (i. § 3.0 C., La. ), 
12..— 308 mental incapacity. ‘Bhoulters: vy. Allen (Mich. 


Gilbert 





marriage Jones v. Fuller (S.C. 8 0 Mons andiadnt 
14.— Parol admissible to correct ralsiake | in record of in- 

strument. Booth v. Tierman (U.S.8.C.), Ab . 496 
15. . to — writing; false representations. 


Roots v. Snelling (Eng.), Ab.. 





Lamb v. Munster 





16.— Party as witness; transaction with deceased party. 
Monongahela Nat. Bank v. Jacobus (U.S. 8. C.), Ab. 496 
17. ee of legitimate birth ; poset of illegiti- 
oa. Hawes v. Draiger (Eng. Ch. . Ab.. . 159 
18. ~Privi eged; letters between sourtee aa cestui que 
trust not. Matter of Mason (Eng. C Ab. 1 
19. , on ground of incrimination. 
(Eng. Q. B. D.), Full 
20.— Rape, presemptivs of intent to convict. “Btato v. 
Donovan (Iowa 8S. ©.), N. 
21.— Scientific books. Boyle v. State (Wis 8. ©), 'N.. 4 
22.—Statement that horse was frightened, admissible. 
Yahu v. Ottumwa (lowa 8. C.), Ab 
23.— Of wages; a too remote. 


ER RED nis hia ads aes 6% cues cine meena 
24.— Witgess, ‘cannot impeach one’s own. Cox Vv. Eayres 
@Wi.60) Pal .... .. . 310 
See yp Ate. oa Client ; Bank ; “Carrier : Contract : : 
Corporation; Deed; Criminal Law ; Eminent Domain: 
Intoxicating Liquor ; Marriage s Nepligenee ; Negotia- 
ble Instrument ; Slander and ‘bel 
EXCISE. License ; ; restrictive covenants as to liquor. 
Barnegat Beach Asso. v. Busby (N. J. Err.), Ab..... 55 
EXECUTION. Against several defendants may be 
made ‘. property of any. Hyde v. Rodgers 
(Wis. S. Se) > Guutebusvcd atensha. .. bi cceuunne 498 
2. B34. or goods ‘at invalid wit mater, not en- 
forceable. Barnes v. Hall (Vt. 8.C.), A 
3.—Title to chattels sold under ; Cooieleginins before 
and at sale. Boylan v. Kelly N. J. Er.), b 97 
bn Infant ; Sheriff. 
EXE hen not entitled to coganiasions 
ECUTO andy v. Collins (Md. App.), N.. . 444 





Page. 

EXEMPTI N of of fevnge: not aeqand pagent -. owning 
animals. ball v oodruff ( C.), 434 
“ar veupportiog t husband. Muir - - (N. J. 
— = pa Se Seecsoeccosece ‘ 

Extradited persons cannot be 

State v. Vanderpool 


EXTRADITION. 
ried for <a offense. 
(Ohio 8. C.), F 
2.—Sufliciency of “compan 3 by x ; with Switzerland. 
Matter of Roth (U.S , N. Y.), Ab 


FALSE PRETENSES. See Criminal Law. 
FEDERAL QUESTION. State Court deciding ad- 
versely to land department ; when land department 
dec a? as to title amen a v. anne 
(0.8.8. C.), Ab.. . wan. « ot 
see ‘Appeal ; “Jurisdiction. 


FIXTURES. Building erected on land by mort- 
Fagee ; injunction. Gurnsey v. Wilson (Mase. 8. C.), 
ell keke AISA. x Daa Mar Kady NERA EY: Cegabalodina 399 
2.—Erections by tenant; renewal be lease. Marks y. 
Ryan (Cal. 8. C.), Ab. 56 
3.—Mill realty rode excepted from a | mortgage. 
Davis v. Eastham (Ky. App.), Ab........ . 238 


See Insurance, Fire. 
FRAUD. Conveyance; notice to grantee of intent; 
limitation of suits by gig 04 8s assignor. Bartles 
y. Gibson (U. 8. C. C., Wis.), Ab.. 517 
2.——, fraudulent ; ; onveyance back by grantee. “Pow- 
ell v. ly ey (N. C'S. C) 
3.-—False pretense i. to solvency. 
1.8. C.), Ab . 
4.—Rule when one of two innocent persons must suf- 
ye by wrong of third. Spaulding v. Drew (Vt. 8.C.), 


5.—Statute of; sale of land: contract in several writ- 
ings; parol evidence. Tice v. Freeman (Minn. 8. 








C= lease ly by. Evans vy. Winona “Lumber Co. 
Se a eee 
7.——; oral, contract relating to land. Madison v. Alder- 
son (Eng. 3 eee eee 312 
; promise to pay debt of another. Fitzgerald v. 
" Morrissey (Neb. S.C.), Ab.139; sede v. Faircloth (Ga. . 
AS Pee 
9. ; sale of real estate. Gifford v. Willard (Vt. 8. 0), 
Ab... . - 276 





m s “suretyship;. ‘debt of | ‘another; “other per- 
son ” includes corporation. Bush v. Sprague (Mich. 
6. GC.) AB.... .- 277 
“See Contract ; 


GARNISHMENT. Of individual property for firm 
debt; rights between creditor of firm and individ- 
ual. Fullam v. Abrahams (Kans. 8.C.), Ab 

See Assignment ; Conflict of Law. 
IFT. Causa mortis; donor's check. 
Gunther (N. Y. 8S. C. ), N 
2.— Of savings bank deposit; deposit in name of a 


Pledye s ‘Sale; Specific Performance. 


Matter sek 


ficiary; authorizing another to draw deposit. Bar- 

ker v. Frye (Me. oe eer re 499 
3.—Unexecuted promise not ; consideration for note; 

trust. Rogers v. Rogers (Vt. 8 rr 57 


C.), Ab 
See Advancement ; Parent and Child; Will. 


GUARANTY. See Suretyship. 


HABEAS CORPUS. Rearrest | ress. set at 
large. State v. Weatherspoon (N. ; ee 208 
See Parent and Child. 


HIGHWAY. Damages from defective; retroactive 


laws ; statutory construction. Frazer v. Tompkins. 202 
2.—Establishment of. Verner vy. Martin (W.Va.S.C.), - 
iitdnptddnee” . ddiha dade tnbnd =.0 +: 400 Chk Cede CSanesSR Ham 295 


See Mining; Negligence. 
HOMICIDE. See Criminal Law, 
HUSBAND AND WIFE. See Marriage. 


IMPRISONMENT FOR DEBT. See Constitu- 
tional Law. 

INDICTMENT. See Criminal Law. 

INFANT. Criminal capacity of. State v. Adams 
| GE a eee ae ee 
2.—Execution sale of infant’ 3 lands valid. Saagaeey- : 
Seele (Tex. S.C), A 154 

3.—Father’s right to Ee child's welfare. Matter 
of Scarritt (Mo. S. C.), Ab.. 

4.— Minor’s contrac t voidable not void; ratification af- 
ter majority. Harris v. Musgrove (T ex. 8. C.), A 293 

5.— Voluntary deed to; subsequent conveyance ot 
qanter to another. ae v. Heron (N.C.S8. C.), - 


See Marriage ; Parent and Child. 
INJUNCTION. Where another sult pending as to 
matter. Grant v. Moore (N.C. 8. ¢ 196 
— Will not issue when defendant Pum Ee $s eae to 
act. Whalen vy. Dalashmutt (Md. App.), Ab.......-. ° 
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INJUNCTION—Continued. 
3. Will nut issue, to restrain collection of illegal rev- 
enue tax. Snyder v. Marks (U. 8.8. C.), Ab.... ... 
See Fixtures. 
INNKEEPER. Contributory mqgtigense of guest. 
Alson v. Crossman (Minn. 8. C.), 
2.— Duty to keep premises safe. , Sem v. Walker 


Page. 
-. 476 


GIR, nT Cady Th nc. nce csscccce ccc cscess-. ce. snscvees 462 


3.— Liability for valuables of ‘guest ; ‘contract. ¥ board- 
ad army officer. Hancock vy. ‘Rand (N. Y . App.), 

4. Lien; care of goods ‘detained. pone ete 
(Eng. Q. B. D.), F 

5. ledgin phous keeper not. 


1! NITY. Yo oe Widow. 
NSA . State insolvent law does not affect 
anal eantis: es Ns epee law. Conway v. Sea- 


INSURANCE, ”, OCIDEN T. Forfeiture under. 
Buchard v. Travellers’ Ins. Co. (Penn. 8. C.), Fu 
— Mutual benefit ; certificate ; what included in ane 
dition as to death by poison. 
Acc. Asso. (Penn. 8. C.), Abb 

3.—Injury to passenger on train while in a state of 
semi-unconsciousness. Scheiderer v. Travelers Ins. 
Ga Gree. ]. Gide Bacsccccs. ce ‘aw aa sesiiasaans 


INSURANCE, FIRE. Alienation of property: sale 
under foreclosure ; agency. Marts v. Cumberland | 
Ins. Co. (N. J. 8. C.), Ab , 

2.-- Change in occupancy; : conversion of ‘sleeping apart" 
ment into penne es assignation. Indiana Ins. Co. v 
Brehn (Ind. 8. C nla aids. cl“ sliiind 

3.— Condition as to ‘change of title. Biggs v. N.C. H. 
Ins. Co. (N. C.), Ab. 

4.— Defense to premium note; misrepresentation “Sun- 
bury Ins. Co. v. Humble (Penn. 8.C.), A 

5.— Estoppel; objection to proofs of loss; construction 
of policy as to articles insured: inflammable fluid ; 
misstatement to avoid must be material. Mosley v. 
Vermont Mut. F. Ins. Co. (Vt. S. C.), Ab........ .. 

6.— False representation; other poguaenee estoppel. 
Hornthal v. Western Ins. Co. (N.C 


388 


Pollock vy. U. 8. Mut. 
518 


518 
159 


7.— Fixtures, meaning of, in palter: : Phurelon vy. Union 
49 


Ins. Co. (U. 8. C.C, .N. H 
8.—Forfeiture by non- ‘payment of assessment ; ‘mutual 
company; waiver. Ware v. Millville F. Ins. Co. - 
J. Err.), Ab.. $ 
9.—Insurable interest. Reed v. “ Williamsburgh c. 
Ins. Co (Me. 8. C.), Ab ams 
10.—Insurable interest; judgment ‘creditor. 
Home Mut. Ins. Co. (U. 8S. C. C., Or.), 
11.—Mortgage ; cower. Beg of conditions against the 


company. Teutonia F. Ins. Co. y. Mund (Penn.8.C.), P 


12.—Nature of; insurable interest; bailee; administra- 
tor; agency; . waiver. Sheppard v. Peabody 
(W. Va.S.C.), A 

13.-- Vendor rec F oe money for loss from which he~ 
did not suffer; subrogation nemeeennen v. Preston 
(Eng. App.), piecing 

14.—Waiver be we gre Nd parol. 
Ina. Co. (Iowa, 8. C.), A 


‘Fuller y. Phoenix 
INSURANCE, LIFE. Definition ** violation of 
oe 4 ir. cause. Murray v.N. Y. L. Ins. Co. 
2.—** Die by his own ‘hand under any circumstances,”’ 
interpretation. Shultz v. Ins. Co. (Ohio S.C), N 
3.—Interest ; tenant insuring life of landlord. Sides v. 
Knickerbocker L. Ins. Co. (U. 8. C. C., Tenn.), Ab.. 
4.—Interest; assignee in a bankrugrey ane and panes Mat- 
ter of McKinney (0.58 
" : partner in life of co-partner ; ‘amount of inter- 
est. Conn. Mut. L. Ins. Co. v. Lue ks (0. 8 8. C.),Ab. 





_*# 


. 364 


424 


518 


loied 


“a 


6.—Lien on policy for prominm paid. Re Leslie; Leslie is 


v, ween (imeem. OP. TD ), Pi. ...6.. cc coscessasces ase 
conditions; forfeiture. 


7.—Mutual benefit association ; 
Mu Essender (Md. 


e. Endowment Asses. Asso. Vv. 
5 A hoe. ihe 
‘arties to action on; : dec laration ; “Waiver of pay- 
mons of premiums when due. Tripp v. Vt. L. Ins. 
9.—Suicide by insane person ‘not avoiding policy; non- 
suit does not bar action. Manhattan L. Ins. "bo. v. 
Broughton (U.38. 8S. C.), Full.. 
10.—Title to policy. Glanz v. Gloeckler ‘(il. 8. c. ), "Ab. 


- 469 
159 


INSURANCE, MARINE. “ Capture and geome ¢" ae 


barratry of master. = Burr (Eng. H. L.), 
2.—Liability for freight. ughes v. Sun Mut. Ins. Co. 
ie A 8 AY Serer 
3.—Meaning of ‘a seaworthy ; -” Gulf of Mexico part of 
Atlantic Ocean. The Orient (U. 8. C. C., La.), Ab.. 
See Maritime Law. 


207 


518 


INTEREST. Computation where partial payments. o~ 


fard v. Ward (W. Va. 8. C.), 
INTOXICATING LIQUOR. 
tively. Briffitt v. State (Wis. S 
2.— Seized and condemned is outlawed; trial by jury. 
State v. vaheutaning Boece (> s. C.), Full. 
See Criminal Law. 


c= ‘ts, presump- 


, Ors 332 


272 





INVENTION. See Property. 
JAIL. See Bail. 

JOINDER. See Maritime Law. 
JUDGE. See Appeal. 


JUDGMENT. Former; denial of a writ of man- 
damus is; municipal bonds. Louis v. Brown Town- 


Page. 


CT Gs Ts i BE BR aos 00.550 005 caer ince 0: vasnncees 496 
poe Action. 
RISDICTION. ellate, oe, determined b 
JURISDE Hilton v. br inson. 8.8. C.), Full.. ” 9 


2.—Cases under laws of United x A marshal and 
deputy. Ellis v. Norton (U. 8. C. C., Tex.), Ab 
3.—Of district court >" admiralt ; boundary between 

New York and New J: oe- atter of Devoe Manu- 

fac. Co. (U.S.8.C.), A 35 
4.—Of Federal courts. btanloy Vv. : Supervisors . ‘s. ©. 

a A ae ry bi 
5.- ; citizenship of parties. Tredway v. Sange r.. 16 
6.——_; porta Je uiring interest ote co- partner not 

ontgnse. © Nicbol v. Phette, (U.S. C. C., Mich.), 





7.—Federal juestion ; protest; ‘negotiable instrument. 
Allen v. McVeigh iv. S.8.'C.), A 

8.—Of Justices Court as to married woman. 
erty v. Sprinkle (N. C. S. C.), Full ......... ccseeeeees 235 

9.—Proceeding against revenue officer; who id a 
a removal of cause. Davis v. State (U 8. in 


), A 
See Appeal ; Justices’ Court; Maritime Law. 
UROR. Competency of; reading of newspaper but 
failure to remember ; sheriff ; suretyship. wants 
Hoffmore (Ill. 8. C.), Ab. . 119 
2 —Qualification. State v. France, (Mo. S.C.) “Ab .22. 298 


2.--Taking written instruction into room not material 
error. Langworthy v. Connelty (Neb. S. C.), Ab..... 197 
See Practice. 
JUSTICES’ COURT. poe in land; right of way. 
Lowitz v. Leverenty (Wis.S. C.), Ab. 1 
See Jurisdiction. 


LANDLORD AND TENANT. Holding onan 
implied contract. Hollis v. Burns (Penn.§8. C.), Ab. 
2.--Lease; liability to out-going ay! names to 
land. Mansel v. Norton (Eng. Age. ), A 
3.—Tenant not entitled to pay or "ES 
Duan v. Bagley (MN. C.B.0.), AD... 0see. sccoesecssccas 
4.—Tenancy at will; what will iii contract of. 
Duley v. Kelley (Me. S. C.), Ab 
See Fixtures ; Trespass; Usage. 
LARCENY. See Criminal Law. 
LEASE. See Fraud; Landlord and Tenant ; Specific Per- 
formance. 


LEGISLATURE, Privilege of member from > 
cess. Grey v. Sill (Erie [Penn.] C. P.), Full.......... 184 


LEGITIMACY. See Parent and Child. 
LIBEL. See Criminal Law; Slander and Libel. 


LICENSE. See Excise. 
LIEN. Mechanics’, not interest in real estate. Andrews 
v. Burdick (Towa 8. C.), Ab. saeces Mae 
See Attorney ; Innkeeper : “Insurance, Life. 


LIMITATION. Ofaction to recover back duties il- 
legally exacted. Arnsorn v. Murphy (U. 8.8.C.), Ab. 496 
2.—Attorney’s acc oun for services. vane v. Gol- 
mg p b ised by ple di R 

3.—Defense o ‘must e raise y “plea ing. etzger 
v. Wood (U.S. Bae veccnses. (os bea: danke 476 

4.—In e equates 3 United States barred by. "U. S. v. Bee- 
bee ( , Ark.), Ab 

5.—Implied trust. ” Baker v. Kennedy (Tex. S . C. m “Ab. 154 
6.—Of time to demand when right to sue depends on 
Ganees. Bali v. Keokuk, etc., R. Co. (lowa 8. Od |, 


- a of; ‘epoly to infringement suits. Hayden v. 
Oriental Mills (U.S. C. C., R. I), Full 
8.—-; seneeing creditor may set up. Sawyer v. Saw- 
yer (Me. 8 J.) b 
9.——; attorney’ s claim for service. 
Golden (Penn. 8. C.),Ab 
10.——; claim against United States. Kendali y. U.S. 
0.8.8 C.), Ab........ 
11.——; fraudulent concealment. 
erset V. Veghte (N. J. 8. C.), Fu 
12.—; new promise. Green v. Humphreys (Eng. Ch. 00 


ant. Freeholders of Som- 


D.), A 
13.——; ‘title deeds fraudulently ‘conveyed ; innocent 
pledgee. Spackman vy. Foster (Eng. Q. B. .), Ab 
See Administrator ; Bank ; Contract. 
OTTERY petnee in a pee of tea. Taylor y. 
Smitten (Eng.Q.B D.), A 


tae tee e ee eeeeee we eee ene 


MAIMING. See Criminal Law. 
MALICIOUS MISCHIEF. See Criminal Law. 
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MALICIOUS PROSECUTION. Advice of jus- 
tice o peace no defense. Brobst v. Ruff (Penn. 8. 





WDE cusichee’ pit awiconenducartunss 24 155 
ee of jury on one trial evidence’ of prob- 
able cause. Johnson v. Miller (lowa 8. C.), A . 496 
3.—Probable cause: evidence; other acts. ‘Thelin v. 
Ee PRs FOOD a oes vnncccsecdceices snus 58 
4.—Two indictments; when ‘and where not separate 
causes of action; when malice question of law; ad- 
vice of couneel i good faith. aaanpe ¢ v. Johnston 
(Mo. DMA Sicus tabd hdGhd” abcedekukduins ohxecdes chances 157 


MANDAMUS. See Judgment. 


MARITIME LAW _ Action for, death survives in 
admiralty. The E. B. Ward (U. 8. C., La.), Ab.. 516 
2 aT * “popamendh s lien for costs. The is (Eng. App.), 


3.—Carrier; presumption ‘of neglizence from failure to 
» C., 

















deliver goods The Norton (U. 38 a), A : . 18 
4.—Costs in admiralty. The Pemisylv ania hin .C., 
RI ateuk. hooters dd tc woe. Fase o's kacdaen 76 
5. —Demurrage: detention of boat by business at 
wharves. Williams v. Theobald (U.S. D.C. b,.. 36 
6.— Joinder of vessels where c otieton by fraud of more 
thanone. The Hudson (U. D. C., N. Y.), Full... 148 
7.—Jurisdiction ; writ of prohibition. Matter of State 
of Pennsylvania (U 8.8. YY wee 6 
8.— Limitation of liability; master part owner. The 
Cricket (Eng. Pro. D.), Ab. .. . ........ 220 
9.— aw service. vege v. Vallette Dry Dock Co. 
(0.8 Vy & dudedesead akaieasacte -. 395 
10.— ak oe for "ship, what ‘are; insurance. The 
Heinrich Bjorn (Eng. P. SM 2 ealeaadincoraiit- a tin oedema +19 
11.— Non-observance of rule cal ‘navigation; negligenc e. 
The City of New York (U 8. D. C.,N y See 38 
12.—Salvage. The Lancaster (Eng. P. D.), Ab... .. 298 
13. ; discretion ; appe al: marine insurance. Good 
Intent Tow-boat Co. v. Altantic Mut. me. Co. sap 8. 
SS TR re ares é .. 416 
14. ; corporation The Egypt (U.S. D.C. , Ab. 516 
15. a ; life; when not allowed. The emeac ans. App.), 
D nn nevses cecccccreces Conrvecsesece -cocsse soccsessecs 378 
16. ; . passenger may be entitled to; ans. Sinclair 
v. Cooper (U.S 8. C), 4 52 
17.— Security for . osts re quired. “Rawson v. “Lyon (U. 
8 D.C.,N. Pbdtantcdtansshctaey. 25 < nae des ote 53 
18.— -<y of salting vesneds in afog. The Rhode Island 
(0.8 D C., } -* evk deed deaeaiontstecnce Oe 
19.— V one liable for seaman’s wages. The Samuel Ober 
(U. D. C., Mass.), Ab.. . 188 
‘See Appeal; Conflict ‘of ‘Law. 
MARRIAGE. _ Divorce; adultery; condonation. 
Cumming v. Cumming (Mass. 8. C.), 443 
; alimony ; when dec ge cannot be reviewed. 
Sammis v. Medbury (R. 1. ), Ab. . 7 
3.——; for ante-nuptial une manele. States v. States 
(N. J.Ch Res Sa cameiadecnth aiciaes 478 
4——- evidence; inmate of brothel. Paul vy. Paul (N. 
J. Ch.), Ab..... 38 


——; what necessary ‘to ‘constitute desertion ; : domi- 
ciel. Burke v. Burke (W. Va.S C.) pe 
——-; for fraud in ; ; pregnancy. Anon. AN. ¥, “Super. ) 





7. ; note in consideration of. Chapin Vv. Chapin 
(Mass. 8. C.), N 463 
8.———; suit for abates on ‘death : wife’s ‘right to sup- 
port. McCurley v. McCurley (Md. App.) Ab »....... 436 
——; writ of ne exeat when not permissible in. 
Bailey v. Caldwell (Mich. S.C.), Ab. ............-... 336 
10. “gividence of. Baughman v. Baughman (Kans. s. 
399 
1l.—Evidence by reputation of former ‘marriage with 
person living when second solemnized. —Inhabit- 
ants of Camden v. Inhabitant of Belgrade (Me. 8. C.), 
gaacgaod 499 


Ab 
12.—Husband ‘and wife; deed from former to latter. 
Thompson vy. Allen (Penn. S. ©.), Ab. 437 
-; deed from husband to wife through third per- 
son. McMillan v. Cheeney (Minn. 8. C.), Ab 35 
; infant wife’s renunciation of dower not con- 
clusive; bar of silence. McMorris vy. Webb (S. C. 8. 








lt. 


te kn ikibealel caiukia’ eee | Lepeginsaticenee 
15. ——-; right of wife to ‘exclude husband from her 
house. Symonds v. Halkett (Eng.), C. T 222 
16.— —; wife's right to exclude husband “from her 
house. Comm. v. Spinger (Penn. Sess B.), N.. 504 
17.——; agreement of wife to work fer husband in 
family. Coleman v_ Burr (N. Y.S- C.), N........... 5 


18.———; wife may acquire title to ae “enforce note 
against “yy mortgage. Franklin Savings Bank 
v. Greene (R. I ME inkns . aiwaeed wat woes 275 
; wife, if credionr of ‘husband, has same rights 
as others; attorney; privilege. Crane v Miller 
(Md. App.). Ab 79 
20.—Married woman's contract ; attorney fee in divorce 
suit. Musick v. Dodson (Mo. 8. C.), Full . . 108 
Wyse. for personal services. Leavitt v Searle 
(N. ¥. seeee 





a 
— 











MARRIAGE-—Continued. Page 
22.—Domicile of married woman; validity of foreign 
divorcee. Harvie v. Farnie (Eng. H. of L.), Full 211 
See Alienation ; ver ep Eminent ‘Domain; Exemp- 
tion ; if ae te 
MARRIED wom See Jurisdiction ; 
rable Instrument. 
MASTER AND SERVANT. Liability of mas- 
ter for assault by sereanes course of cmpeegunent. 
Geraty v. Stern (N. Y. 8. C.), 2 
—Regllammest defective elevator chain; fellow-ser- 
vaut. Mulhey v. R. I. Locomotive W orks (R. I. s. 
Ch MW sau Conmenas 2 
3.——— ; servant leaving station without authority. 
Neff v. Brown (Ga. 8.C.), Ab. lv 


Marriage ; 


vo 








4. ; fellowservant. Flynn v. City ‘of Salem (Mass. 
3s. c). —— 177; Atchison, etc., R. Co. v. Holt (Kans. , 
Ss. Di acthcetly o degbaasis 2.0 saadis Sanne ca aecnamiale. Weases- Site alae aes 319 
5 wy to third ‘persons. “McCullough v. * Heming- 
gO 2 RT en eee ee 485 


6. ———; when master pot liable for injury to servant; 
fellow servant. Floyd v Sugden (Mass. 8,C.), Ab.. 478 
e Neyliyence; Sunday. 


MECHANICS’ “LIEN. See Lien. 

MERGER , Of debt in pongpneet. Grant v. ae n 
(N.C. by Ws Suns skew: thd vena cécnene 196 

MINING. Right of support : highway : ; gas eae : 
corporation; unine orporated association on Db 
— Normanton Gas Co. a bo B.D 
d nuns ” 999 


2.—Support ‘of surface; ‘easement: ‘ejectment. Ericson 
. Michigan Land & Co. (Mich.S.C.), Ab.. . 27 





5S. Deed. 
MONEY. Had and received; when demand neces- 
sary. Keene v. Sage (Me. 8. C.), Ab ethent . 518 
MORTGAGE. Assumption by grantee of omens 
w . ray? not personally liable. Dean v. Walker 
ql. Sica sdsheercdiene eeiataes dates ebhasees 302 
3. : pred te release of ‘surety. George v. An- 
drews (Md. App.), Ab.. 18 
3 —Chattel; assignee for creditor cannot. attack ; de- 


shaw v. Glen (N. J. Ch.), 438 


scription, 
Sims v. Mead (Kans. s. 


,on crop; description. 
a ) ase 
; title under 
debt not disch: arg ed; suretyship. 
erts (U.S. C, C., Ark.), Ab 
i.—Absolute deed as ; right of mortgagor to possession 
until default. Ferris y. Wilcox (Mich. 8. C.), Ab.... 277 





rh effect of tender to disc harge lien; ‘ 
Mitchell v. Rob- 





7.—Deed when construed as. Rockwell v. | Sedlr seta 
(Wis. & C.), Ab.... oo cose coe ieaiananes. ae 
3.—Buying part of premises rule as tocredit. Trim- 
a Je | Oe Ye Se errr re 123 
9.—Demand by agent whe nu not sufficient to ene non- 
payment default. Moore y. Shelby (Eng. P Ab. 438 
10.—Stipulation for attorney's fee, valid. Post v. 
eS’ oS SY eee eee 376 
11.—Joint, securing individual — iJ mistake through 
negligence. Rishop y. Allen (V . C.), Ab. 497 
12.—Mortgagee cannot foreclose as ra eal ac nequited for 
highway. Slicer v. Hyde Park (Vt. 8. C.), Full... ... 466 


15.—Title of purchaser of equity of redemption. Guern- 
sey Vv. Kendall (Vt. 8. C.), Ab... eae 
See Easement; Insurance, Fire; Marriage ; 
Religious Society; Will. 
MUTUAL BENEFIT ASSOCIATION. See In- 
surance, ife. 
MUNICIPAL BONDS. 


tor grist-mill held valid. 


£ 
Recor ding ; 


‘*Internal improvement;” 
Traver v. Merrick Co. 


(Neb. 8. C.), Ab coos 6B 
2.—Issued by school district de facto’ binding ‘on suc- 
cooing ne de jure. School District v. State 

(Kan. op i gee as wees cw’ 277 
3. ~Payable from iv funds. “County of Knox vy. 

U. (0.8.8. C.), Ab.... wee 
4.—V alidity: _ implied repeai; conflict of law. Town veal 

Pana v. Bowler (U.S. 8. C.), Full.... ... ....... 
5.—Defense; rights of bina" fide holders. Copper v. 

i ee GY ee ee eee 5 


See Conflict e Law ; Judgment. 
MUNICIPAL CORPORATION. Charter under 


control of Legislature; municipal office not vested 
right. Crook v. People (Ill. $8. C.), Ab 
2.—Contract by; conveyance of wharfage right; statu- 
tory vat: tion; repeal. Crocker v. City of New 
York (U. A te ee Perera er ra 
3.—Counter- AA, borough 
Early’ s Appeal (Penn. 8. C.) 
4.—County may sue for LAE. highway. ‘Lawrence 
Co. v. Chattaroi R. Co. (Ky. App.), Ab ....... ... 
5.—Eminent domain ; definition ; bi eed mortgage 
not; statute. Crane v. City of Blizabeth (N.J. Err.), 
Ab 


cannot be purchased. 


6.—Excavation on vacant lot near highways negligence. 
Keyes v. Village of Marcellus (Mich. 199 
7,—Liability af town 


an eaaniend obligation. 
Lincoln y, Stockton ( 


e, 8. C.), Full,......-+- 
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P MUNICIPAL CORPORATION—Continued. Page. Page. 
11 ty of, to regulate liquor traffic. State v. Wash- NEGOTIABLE INSTRUMENT. Alteration; 
; “S FETS ” eer is dike abe adding witness to note. Milberry v. Storer (Me.S.C.), 
a —Hajority of quorum of, board may decide. People De as sca wbniassa tas. Sauget nae a . 42 
Barrington (Cal. 8.C.), AD ..  ....scccses « 0 2.—Bill of exchange; check not, within meaning of re- 
es 10. —May not establish hackney-coach stand in ‘street. moval act of 1875. Levy v. Laclede (U.8. C. C., 
Gotan Hotel Co. v. Brannan (Ham. Co C., SE TR cnaarss: <h0+s:. 5. eapdbileh abe Sater “aa tae 444 
NG UE; cd xdembandden sees avebascx sakmusieeiiteenese 3.--Bill of exchange; liability ‘of drawer to ‘drawee; in- 
63 me - AF sewers; pos ence. Vanderslice y Phil- dorsement, — eee amen Church vy. Swope 
adelphia (Penn. 8. C.), Ab. 138; (Penn. 8. C.), N...... 243 (Ohio 8. C.) ee 
122.——; notice; knowledge of policeman. Bowman v. 4.—Clearing “t due bill is “Dutton v. Merchants’ 
06 Tripp (R.1I.8.C.), Ab ...:.......0. ....- 2 me TS A errr re ee 179 
13.—Nuisance; street ogg | track. North Chicago R. 5. yw ak criminal Ciinaeatcee Wells v. Sut- 
i" Co. v. Lake View " SS lp ere 119 { % &-.S eer eer 184 
. 14.—When not liable on instrument executed by officer. 6.— illegal; Jeaving blanks; altering figures. Johns- 
Revolving Scraper Co. v. Tuttle (lowa 8.C.), Ab.. ... 195 ton Harvester Co. v. McLean (Wis. 8. C_), Ab 
“19 15.—Right of as to wharfage. The Jenwa(U.S8. D.C., 7.—Indorsement; statement on back of noite; contract. 
19 Penn.), Ab.. ipa et 2 REE eg rary oe 376 Dunning v. Heller (Penn. 8. C.), N. 
- See Constitutional Law ; River. 8.—Misuse by maker not defense to surety. “Morris v. 
85 Morten (Neb. 8. C. ) Ab . ee 
- a tied . 9.—Note; agreement by bank to extend time of pay- 
“3 NATIONAL BANK. See Bank ; Oriminal Law. ment, indorser. bedoier Bank of Witheshaste ¥. 
NEGLIGENCE. Action for, governed by law of Legrand (Penn. 8. C.) pitta 
pene e. Hyde v. Wabash, St. L.,etc.,R. Co. (lowa | 10.—, equitable defense 4 ,by accommodation maker. 
2 EERE PE Orie ree 167 Anthony vy. Fritts (N. J.'8.C.), Full. 7 
06 2.-Affording safe oppor tunity for getting refreshments. 11.—— issued by town officer. Ross v. Brown (Me. “S.C. re 
Peniston y. Chic., etc., R. Co. (La. 8. C.), N...... 384 BG cae rics dha ne Le 100 
3.—Animal, liability of ow ner of, negligently 5 permitted 2. Signed by one as agent; married woman; admis- 
to be at large. Annapolis & E. R. Co. vy. Baldwin sion by failure to deny; evidence. Pawiings v. Rob- 
99 OES Re er ae 428 Se |S ckokcce ahs aekbaas Gee 
si 4.—Contributory ; helping one’s self to poison. Gwynn 13.—Novation; joint note; furetyship. ‘Merchants’ Nat. 
_ VY. Duffield a ore 3 Bank ¥. Good (W. Va..B. 0.) BW .acs,.2560<0cssis00see 439 
“ 5. ; running horse-car - Sunday. Day v. High- | 14.—Over-due draft ; daienes of equities. Le Due v. 
land St. RCo. (Mass. 5. C.), N 223 First Nat. Bank (Minn. 8. C.), Ab.... .......0. ee 
6. ; standing on icy street 3 car platform. Fleck 15 —Uncertainty as to rate ot interest. Whitwell v. 
18 v. Union R. Co. (Mass. 8. C.), N idee oa Winslow (Mass. 8. C.), / 
7.——}; standing on front of ‘ferry boat. Gannon v. 16.—Waiver of demand and notice. Barker v. Scott 
Union Ferry Co. (N. Y. -), N.. 3 iia HR), Mins cc. sax pomnastn ppekchvnenaeneen 459 
02 8.——_; of passenger. enke v. Boston, etc. . ‘R. Co. ; See Jurisdiction ; Payment. 
(Mass 8S. C.), Ab ... . 478 | NOTICE to attorney when ‘to client. Jenkins v. 
18 9.———; getting on train in motion. McCorkle vy. Chi- Rosenbers (i. 8. py ale tt i 5: .. 19 
- cago, etc., R. Co. (lowa, 8. C.), N. - 32 | NOVATION. * ay chilies extingulabes old. In- 
on ———; in crossing selene. Abbott v. Chicago, ete., ALB Foe Bank v. Coppers (Ill. 8. C.), Ab.......... 1 
o ao Yo Se a ere 320 See Negotiuble Instruments. 
7 ll. es obstruction in private way. Cahill v. ~ | NUISANCE. Cheap tenement house on adjacent 
R > ay - Ae treapas: aa land. Faloon v. Schilling (Kans. 8. C.), N. 
” v. Penn Co. (Ill App \ N a oo | 2.—When injunction will not issue to prevent discom- 
16 13. rf $f qanaentes tor to stranger. Heaven v. Pender ed ty mar Tg Daniels v. Keokuk Water- 97 
- EEG OS RR ere pees M3 | 3 _Joinder of i ¥ ines Greets eset 
“ 14.—That property destroyed by negligent fire is insured, 3.—Joinder of several parties creating; tenant in — 
36 nee Tor = a. Texas, etc., Co. v. Levi ‘eo mon pat. Calc ab v. N. Bloomfield Miving 
; (Tex A errr aT 4 
4.—Legitimate use of one’s own land not, though ‘an- 
+ 15.—Evidence; repair of place alleged to be dangerous; . ia 
= previous and oy — at awe Morse poving © neighbors. Falloon vy, Schilling (Kans. 8. as 
20 v. Minneapolis, etc., R. Co. (Minn. 8. C.), Ab........ SR gk ME Sen dettee ‘Seis atidaekee eee 
38 ¥ a a 5.—Not injurious to health ; statutory —a 
16.—Excavation in railroad wa Omaha, ete, R. Co. 
. “ v. Martin (Neb. S.C.) ~~ ” — 257 toca Board of Health v. Iron Co. (Eng, Q. B. * 
; 7.—Foot passenger crossing rai - trac avey V. othe Leake asian hinnede. diaclinaii 
. Fyne Sy etc., R. Co. (Eng. Q. y \ ab. seb 337 ¢.—Binging of per Leete v. Pilgrim Cong. Church a 
si 18.—Injury to child playing on Fats table. ‘Houston, ; 7.—Smoke and s00t; public w ater works. Daniels v. ‘ 
66 etc.. R. Co. v. Simpson (Tex. S.C.) Ab .......... 42 Keokuk Water Works (low: as.C.), N 443 
. 19.—Highway, excavation unguarded near land dedi- Rie Bias l Co wa ee 
60 gated for. State v. Society for Est. Useful Mfs. (N. e vicipal Corporation. 
, 8.0), Full | --- oo. Se ee ‘2 | OFFICE AND OFFICER. Officer, army, president 
I 20.———; obstructing. Wilkins v. Day (Eng. Q B. D., N. 482 has power to remove; judgment of oak martial 
21.—Ice on railway; contributory; brakeman jumping conclusive collaterally.” Keyes v. U. 8. (U.S.8.C.) 
o> train. Piquegno v. Chic. & G. T. R. Co. (Mich. Ab * 495 
iM iecee+ tie Kaeeciond <eancnt. dees 2. 0 C8 ‘ P . 
22—Fire set by ‘engine. Missouri P. R Co. v. Kincaid. a” Poon” facto cannot meiit senmnnaiee county. 56 
(Kans. S. ©), AD... 0. eee. wee c tees oe nee eens sees Avi , public; reduction of salary; statutory con- 
56 23.—Indiscreet conduct caused by terror, not. Marky. struction; power of Congress to reduce; impairing 
St. Paul, etc., R. Co. (Minn. 8. C.), Full............. 167 contract. U.S.v.Fisher (U.S. S.C.),Ab.. |. ........ 476 
24.—Injury causing death gives but one cause of action. a 4. » public; v ee Gammon y. Lafayette 
% _ Holton vy. Daly (Ill. 8S. C.), Ab..... 0. cess sees eee eee 274 Co. '(Mo.S.C.), 157 
25 to public officer by falling dow n unprotected 5.—Liability of \ aieuniibaiie ‘satisfying judgment by 
59 elevator while examining building in night time. mistake. Van Etten v. Comm. (Penn. 8.C 129 
{ Parker v. Barnard (Mass. 8. C.), N *43 | 6.—Forfeiture of — by failure to file bond. Clark 
39 26. —In conducting launch. Steamship Bentwick Co. v. m re << “9 #7 2 EES 
_ Potter(Eng P.D ),N. 2 eee oe nonsense wens ee ss 7.—Removal of jeage’ by address; constitutional law. 
3 27.—Licensee injured in building being repaired. Comm.y.Harriman (Mass.8.C.), Full.. ..... 
Batchelor v. Fortesque (Eng. App.), Ab.. 79 See Recording. 
28.—Master and servant; conflict of law; statute of an- 
other State ; railroad. Herrick v. sememaae-deineies etc., PARENT AND CHILD. Custody of child; surren- 
“4 R. Co. (Minn. 8. C.), A der by parent: halcas corpus. Bonnett vy. Bonnett 


29.—Duty of master; co- servants ;. ‘appeal ; “excessive 
damages. Wabash R. Co, v. Mc Daniels (U. 8. S. C.), 


3 20.—Raiiroad crossing highway by dedication. Brownell 
v. Troy, etc., R. Co. (Vt. S. C.), Ab 





iv 31 station remises; voen + Far not. trespasser. © 
33 McKone v. Mich. Cent. R. Co. (Mich. 8. C.), N....... 383 
32.—Unsafe building; owner leaving unguarded eleva- 


tor hole liable to policeman entering building at 
— andinjured. Parker vy. Barnard (Mass. 8. C.), 





leased premises; icy passage way. “Woods v. 
Naumkeag Steam C. Co. (Mass. 8.C.), Ab............ 1% 


33 


See Bank; Carrier; Evidence; Innkeeper ; Maritime Law ; 
Master and Se rvant Municipal Corporation: Railroad ; 





Sunday ; Telegraph. 





CTA De Ene 46h 96> nenenectertesa  .ademecee 
2.—No im ‘lied contract between. ae services or sup- 
port. Miller’s Appeal (Penn.S.C.), Ab.. ....... 
— of plano from perunes to latter ; ‘when valid. 
Ross v ted iB Serer re = 


4.—Legitimacy dependent upon law of domicile of par- m 


ent. Matter of Andros (Eng. Ch. Cee 


5.—Surrender of custody of child. "decent v. New- ‘ 


MOPOr BOWS D.C.) TE secs: n ws0e 061+ sovescvcaces 
See Advancement ; Infancy; : Specific Performance. 


PARTIES, Tn action of tort. Some v. aes 
), Ab. . 296 


@ i. 
PA RTURRAMIP. Agreement : as to share’ in 1 profits ; ‘ 


anny ee a Levees ¥. —_ wes. S.C. s P 
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PARTNERSHIP-—Continued. 
2.—Construction of contract; firm and individual 
rvs and liability. Valentine vy. Hickle (Ohio: al 


3.—Dissolution : claim of outgoing partner on fir a 

property. Parker v. Merritt (lll. 8. C.), 4» 19 
; notice of. Gilchrist v. Brande (Wis. 8. CG.) Ab. 178 

5. ‘—Judgment note of, in payment of, individual debt 
of of er invalid. c) aughton’s segue (Penn. 

ae. <1 as to note in firm name. Lindh vy. 
Crowley (Kans. 8. C ),A , 

7.—Share in profits does not vrke partner of: employee. 
Hampers’ Appeal (Mich. 8. C.), Ab.. 

8. Teak (dS partnership transaction. Covington ¥ v. 

See Contract ; Jurisdiction ; Pi ayme nt. 
PARTY-WALL. Title py right to use. Andrae v. 
aseltine (Wis. 8S. C.), Ab 

PATENT. Assignment of, does not affect title of 
inventor where renewed by special act. Fire Ex- 
Saeeaner Mfg. Co. v. Graham. sad C. C. Va.), 


2. . ee necessary for, valid. 
Holder Co. vy. Ferguson (U.S. C.C., 
3.—Infringement; unpatentable PY AS boxes; 
wow Slawson v. Grand 8t., etc. R. Co. (0.8 
4.—License not passing to administrator of licensee ; $ 
ase ook Oliver v. Rumford Chemical Works | 
>.) 


Clark, Fomace 
— Ay * 


5.—New result ; infringement by different process. 
patione Anilin Ne Soda Fabrick v. Levinstein 
(Eng. C }, 378 

6.—No AAT ee in ‘putting two locks on one 
door. Yale Manufacturing Co. v. Berkshire Nat. 
Bank (U.S. C. C. Mass.), N ..... sents 

* Void for want of novelty. King ¥. Trostel (w.8 
8.C), Ab : 

8.—Reissue of combination ; ww wire fence. 
burn & M. Co. v. Fuchs (U. C. C., Mo.), / 

9.— Roller process for flour patent invalid. Downton 
v. Yaeger Milling Co. (U ), Ab 2 

10. rh »hone_ process of, patentable. American Bell 

1 Go. v. Dolbear (U.S.C. C., Mass.) Full........ 

ll. 3 A of invention im foreign country. Worswick v. 
Steiger (U. 8. C. C.,) 
12.—Unsigned by comands and secretary of in- 
terior invalid ; successor in office cannot sign. 
Marsh v. Nichols (U.S.C. C., Mich.), Ab 

13.—-Wire fence machine; assignment. Washburn & M. 
Co. v. Griesche (U. 8. C. C. Mo.), Ab...... .. 


See Limitations. 
PAYMENT. A 
Vv. Stanhope (R. 58 
2.—By check; aplication i) "ehecks. Page v. Baxter 
Nat. Bank (vt 8.C.), Ab. 358 
3.— Negotiable instrument ace epted is not, unless paid; 
town debt. Atkinson v. Minot (Me. 8S. C.), Ab.... 518 
4.— Worthless note of third ae accepted ; when 
not. Vallier v. ee + 8. C.), Ab 


e Usage. 
PEDDLING. See Conatituttonat Law. 
PENALTY. When crown entitled to action by in- 
former. Bradlaugh v. Clark (Eng. H. L.), Ab 


PENSION. See Criminal Law. 
PERJURY. See Criminal Law. 
PHYSICIAN. See Criminal Law. 


PLEADING. Alleging corporate existence unneces- 
sary. Union Cement Co. v. Noble (U, 8. C. C., Mich.), 


— When misjoinder need not be raised by demurre ri 
” appeal ; certiorari. Woodworth v. Gibbs (Iowa 8. CU. - 
3—Whether verified or not, Gepeines by copy 
served. Knowles v. Fret (Wis. 8. C.), / 498 
PLEDGE. Forec wae fraud. je Vv. yengae 
Mauufac. Co. (R. I. 8. C.), Ab 
“See Bank. 


POSSESSION prevails where equities are equai. 
Town of St. Johnsbury v. Morrill (Vt. 8S. C.), Full. 412 
POST-OFFICE. Carrige of letters in cities oun my 


vate persons. Blackman v. Gresham (U. 


.), Ab 
2.— Deliv ery of letter to mail carrier equivalent to de- 
posit in post-office; judicial notice of time, Geese 
and geography. Pearce v. Langfitt (Penn 8. C.), Ab. 417 
PRACTICE. Advenes on calendar. reepueeeed 3 
Greenhow (U. 8.8. C.), Ab 
2.— Clerk's fees Lt. be paid in advance. " Steever v. 
Richman (U.S. 8. C.), Ab 
ore to oe oy jury not, available after plead- 
U.S. v. Gale (S.C. U. S.), Full 413 
See Contract ; Patent; Trial 


PRIVILEGE. Communication; commercial agency; 
libel. Trussellv. Scarlett (U.S.C.C., Md.), N ve 445 


See Agency; Attorney and Client; pth moh Marriage ; 
‘Sander and Libel. 








Page. 
PROBATE LAW. Agreement to make will; power 
of disposition ; exercise and revocation. Wilks v. 
Burns (Md. App.), Ab ‘iis 
2.—Benefit of covenant personal property; : “will: “abso— 
lute interest to Sonne. Matter of Adams and Vestry, 
etc. (Eng. Ch. D.), Ab.... 
3.—Residue; lapsed bequests ; Teal estate. mater of” 
Blight (Eng. App.), Ab . ‘ 
See Administrator ; ‘ “Attorne us ‘Wiil. 
PROMISSORY NOTE. See Negotiable Instrument. 
PROPERTY. Board of trade, membership in not lia- 
ble fordebts. Barclay v. Smith (LI1.S C.), Full. ... 
2.—In invention by employee. Joliet Manf. Co. v.Dice 
(ul 8.C.), Full 


131 
3.—Membership in stock board is, ‘and liable for debts. 


Eliot v. Merchants’ Exchange (St Louis App.), Full. 512 
4.—Produce exchange, paguueren iP Wi - asset liable 
for debts. Matter of Werder (U.S »N.J.), Full. .176 


PROXIMATE CAUSE. Holein culvert on high 
way. Spaulding v. Winslow (Me. 8. C.), Full.. 


PUBLIC USE. See Eminent Domain. 


RAILROAD. Level crossing of pighwer; negligence. 
Gray v. N. E. Ry. Co. (Eng Q.B.D.), A 
See Constitutional Law; Corporation ; cs Domain; 
Master and Servant ; ‘ Neylige nee. 


RAPE. See Criminal Law ; Evidence. 


REAL ESTATE. Richts of one in oesganon 
| ecpamempenaen Mitchell v. Carder (W. Va: ; 


RECEIPT. When conditions in binding, though not 
read. Watkins v.Rymill (Eng.Q.B.D.), Full 17 
RECORDING. Of deed from owner of equitable 
title not notice to <iee of legal title. Hoult v. 
Donahue (W. Va. S.C), Ab... 25 
2 .-—Imputation of absolute verity: interlineations and 
erasures. State v. West (W. 8.C.),A 
.—Misnomer in judgment; ‘where Sancnamais pro- 
tected against lien in wrong name. Grundies yv. 
Reid (Ill. $8. C.), Ab .... 
.—Mortenge, unrecorded, valid as to judgment cred- 
itor with notice. Morris v. White (N. J. Er.), A 
5 —Officer's liability for errorin record. Appleby v. 
State (N. J. Err.), Full 


RELIGIOUS SOCIETY. Mortgage by ratifica- 
tion. Scott v. Methodist Church (Mich. S C.), Ab 
2.—Relation between and _ its quaree ——— v. 
Second Baptist Church (Mich. 8. C.) 

3 —Right of pastor to ace om to sank 

Michenor (N. Ch ), Full 
e Ecc ) . Law. 


REMOVAL OF CAUSE. That corporation de- 
fendant, chartered by United States, has defense 
under charter, when not ground for. Texas & Pac. 
R. Co v. McAllister. (Tex. S.C.), Ab 
2.—Order of State court when not nec ‘weeds Snow v. 
Tex. Trunk R. Co. (U.S. .) z 

3.—Parties and residence. * Winchester v. Loud (U. 

8. C.), Ab 7 

4. —Petition by one defendant in interpleader. Mutual 

L. Ins. Co. v. Allen (Mass. 8. C.), A 1 
5.—Petition must aver citizenship not residence. ~— 
chants’ Nat. Bank of New York v. Brown (U.S.C 
Be eae 

6 —Proper citizenship existing at application enough ; 
residence does not imply citizenship. Glover v. 
Shepperd. (U.S.C. C., Wis.) Ab 

7.—Suit en a judanient. Stackhouse v. Zuntz 
(U.S. C. C., La.), Ab. 

8.—Suit on bond of United States ‘marshal; conflict of 
law. Feibelman v. Pac kard (U. 8.8 - C.) »Ab 5 

9.—Under “local prejudice” act. 
S. 8. C.), Ab. 

10.— Citizenship. “Gibson v. Bruce (U. 8.8. C.), Ab. 

See Jurisdiction. 

REPLEVIN. When demand unnecessary. 
v. Clark (Mass. 3. C.), Ab. 

REVENUE. Brawhack: right to, not dependent on 
official regulations but on law; jurisdiction; court 
of claims. Campbell v. U.8.(U.8.8.C.), 4 

REVENUE OFFICER. See Jurisdiction. 

RIPARIAN RIGHTS. See River; Water and 

Water-course, 

RIVER. Navigable; Ohio river; rights of riparian 
owners; a corporation ; wharf. 
Ravenswood v. Flemming (W. Va. 8.C.), A 


ROBBERY. See Criminal Law. 


WW onan ¢ v. 


Keleher P 


ALE. For cash; paraent ris be waboed; title. 
Heller v. Elliott (N. JS. C.) 
2.—Delivery; presumption as os place. 
Sleeper (Minn. 8. C.), Ab.. 
; rescission cannot be made after property vey 
“been taken from custodian wd eer Somers v. 
McLaughlin (Wis. 8. C.). Ab. és gencanie illo 


Janney v. 





4 
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Page. 
SUN ORAS, pearber’s t 's business on. Reg. v. ‘Taylor (Ont. 


2. BF telegraph On, “when. necessary. “Gulf, “etc 
R. Co. v. Levy (Tex. 8. C.), N.. : 
—Sheriff’s notice “. sale - Sunday paper. 
* Williams (ind. 8. C.), F 

4.—Negligent and Phen 3 on ‘injury to ‘traveller ‘on; 
master and_ servant; liability for posses acts. 
Wallace v. Merrimac R. Nav. Co. (Mass 8. C.), Ab. 155 

5.—Service of process, on; void and actionable ; + el 
plary damages. Morris vy. Shew (Kans. 8. C.), Ab.... 477 

SURETYSHIP. —- security = not dis- 

charge. Stalling vy. Lane (N. C. 8.C.), A 
2.—Construction of guaranty ; 
Tootle v. Elgutter (Neb. 8. 


SALE—Continued. 

4.—Good will. Bergamini v. Bastian (La. S. C.), N.. 

5.—When complete delivery need not be tendered at 
one time: awe time. vapeeten v. Mazeppa Mill ” 
Co. (Minn. 8.C.), A 79 
.—Of personal a Re de livery ; : “statute of frauds. 
Taylor v. Mueller (Minn. 8. C.), A 57 

q. ; breach of contract. Meis v. Yokum: (U.8.C. on 

- Or. » Ab. 

: ; delivery by order on carrier ; 3 “title to property 
“purned. Newhall vy, Langdon (Obio 8. C. b. 

9.———; to be shipped ; payment due when bill of lading 
presented. Sanders v. Maclean (Eng. App.), Ab.. 519 

W.—Of real estate; good title may ze insisted’ upon. 
Matter of Gloag. (Eng. Ch. D.), ates 159 

l1.—Of reaping mac hine : pi aes Pag : vaeate to return; 
Pl ne wk notice” Wood Machine Co. v. Smith .—Creditor not subrogated to secinity taken by surety. 
(Mich. S. C.), Ab .. jitter snes cee Hampton v. Phipps (U. 8.8. C.), Fu 

KR. <Of spss to minor ; treating. Siegel y. State (Ill. 64 .—Liability of principal to surety. Matthews v. — 

(W. Va. 8. C.), Ab. 

13.—Stoppage in transitu ; agent of yendee receiving and 5.--Bond for fidelity avoided by imposing new duties ; ; 
reshipping goods. Kendall v. Marshall (Eng. App.), corporation. Bensinger v. Wren (Penn. 8. C.), A 

.—Not discharged by extension of time to pay, as 

ae right to sue. Jones v. Sarchett (lowa 8. 


“Shaw v. 


417 


See Contract ; Conversion + Fraud; Sunday ; Vendor and 
Purchaser. 


SALVAGE See Maritime Law. 

SAVINGS BANK. See Bank. 

SCHOOL DISTRICT. Liability for or teacher's 
ard. 5% 


Brown v. School District (Vt. J, a 
See Municipal Bonds. 


SEDUCTION See Criminal Law. 
SERVICE. Of sammpene on witness aheniias trial. 
Massey v. Colville (N. J. 8. C.), Fu 


SHERIFF. Deed of ; when it eninge effect ; ‘adverse 
possession. Cowles V. Coffey (N.C Cc r! 

2.—Execution, duty and eneny on, ‘Adams v. Disstow 
(N. J. Err.), Ab 

3.—Indemity to; contribution between indemnifiers. 
Fisher v. Getman (Minn. 8. 

4.- Liability for escape; a debtor not lable to. 
Carpenter v. Fifield (R. I. Ds 

See Juror ; , dee 

SLANDER AND LIBEL. Libel; charge against 
public officer; newspaper rights. Negley v. Farrow 
(Md. App.), Ab. 4 

2. ; what constitutes lability of partner. Wood- 
ling v. Knickerbocker (Minn. 8.C.), N 484 

8.—Privileged communication ; oath on masonic inves- 
tigation. Mix v. Caldwell (Ky. App.), Ab 464 , 

4 ———; letter sent by we to wrong person. Tomp- 3. 
son Vv. Dashwood (Eng. QB. D.), N. 183 

5.—Slander; expressions indicating suspicions not ac- 
tionable. Burns y. Willlams. (N.C.8.C.), Ab ... 254 

, ; by remarks of members at ¢ lub meeting ; re- 

mote ‘damage. Chamberlain v. Boyd (Eng. App.) 200 

7.———; quantum of evidence. Bell v. iesdinaees fOhio 
8. C. ‘Com. ), Full. 

8.——~—; words imputing 


) 

7.—Official bond; obligation confined to onpetee terms. 
City of Harrisonville v. Porter (Mo. 8. C.), A 

8.—Partnership notes ; oe al of partner. 
v. Topliff (Il. 8. C. iw ina 

9.—Passive neglect of c nn a to enforce security does 
not release surety. Knicht’s Appeal (Penn. S. @). Ab. 156 

10.—Right of surety to benefit of creditors’ securities. 
Forbes y. Jackson (Eng. Ch. D.), Full. 

See Attorney; Evidence; Fraud; Juror: Mortga 

yence ; Ni egotiable Instrument; Undertatel 


TAXATION. Debts owing 4 ae not tax- 
able. Goldgart v. People (Ill. 5 

2.—Payment of taxes, when not phe ulsory. “Union 
Ins. Co. v. Allegheny (Penn. 8. C.), 

3.—Taxes paid by mistake recoverable ; meet, 
Wicks vy. Westcott (Md. App.), A ‘ 


See Bank ; Constitutional pa : 
TAX SALE. See Damages. 
TELEGRAPH. Conditions limiting Habtiiey as to. 
Heiman v. Western Un. Tel. Co. (Wis. 8S. C.), Full.. 
2.—Negligence; mental suffering not ground of ‘action 
for nen-cotvery. Gulf West., etc., R. Co. vy. Levy 
(Tex. S.C), F 1 
who may recover; measure of damages. Gulf 
etc., 7” Co. v. Levy (Tex. 8. C.), N 4 
See Sunday. 
TELEPHONE. See Patent. 
TENANCY. In common; co-tenant $ paschasing 0 out- 
standing title. Montague v. Selb (I ), A 
2.—By entirety; conve wae Png husband aan wife. 


© yers v. Reid (U.S. ), Ab 
enant in common; ‘Hable 7 rents and poets. 


. 17 
Moore 


276 


ge; ‘Negli- 
ing. 


55 


ne 
Iedunetten. 


237 


. 274 


criminal offense canteoae. 
), Full 


Webb y. Beavan (Eng. Q. 
See Privile 4 


SLANDER OF TITLE. 
Andrew vy. Veshler (N. J. Err.), Ab 


SPECIFIC PERFORMANCE. Of agreement to 
ase. Williams v. Brisco (Eng.), Ab 
sm... services of adult child ~~ parent}; 
statuteof frauds. Warren v. Warren (Ill. ) 
8.—Statute of frauds; sale by auctioneer. 
Nicolson (Ga. S. C.) y 
4.—Vendor’s pe oe himself of title ‘hot ‘defense. | 
Welborn vy. Sechrist (N. C. 8. C.), 
5.—Verbal agreement to exec ute cane lease; equita- | 
ble action. Seaman y. Ascherman (Wis. 8. C.), Ab. 
6.—Will not be decreed of course; equity and dili- © 
gence essential. Fowler v. Marshall (Kans. 8.C.), Ab. 


SPIRITUOUS LIQUORS. See Criminal Law. 
STATUTE OF FRAUDS. Breach of parol con- 


tract for purchase y Saas McCracken vy. M 
Cracken (N.C. 8. C.), Ab.. 
See ‘Frans. 

STATUTE OF LIMITATIONS. 


tions 


STATUTORY CONSTRUCTION. Clear ex- 
pressions of intention will control tee —,, 
tions. Wellman v. Bergman (N. J 

2.—Construction where ambiguity. 
holders of Hudson (N. J. Err.), Ab 
3.—Title of act_will not supply defects in statute. 
Evernham y. Hulit (N. J. 8. C.), Ab 
See Criminal Law; Munici 
‘Office and Officer. 


SUBROGATION. See Suretyship. 
SUBSCRIPTION. See Contract. 


‘Jachous v. 


See Limita- 


What essential to action. 
. 294 


al Corporation ; eee: Z 





Edsal v. Merrill (N. J. Ch.), Ab 


TITLE. Pa WA on land of another. 
kle (N. J. 8. C.), Ab. 
2.—Equities pe between successive assignees, of chose 
in action. Matter of Gilleapie (U.S. D. C., N 


A 
3.—To indemnity fund. Cross v. Ha ayes (N.J.S. C.), Ab. 
4.—To lumber cut; attachment. Dickerman vy. ag 
y4e MF pe sie os 
5.—Of railroad company pure as ing rom. ‘mortgagor. 
Wade v. Hennessy (Vt. 8. C.), A 4 
See Bank; Execution ; Mortgage ; Sale. 


TORT. Judgment satisfied against one wrong-doer 
oak as to others. Luce vy. anager (Mass. 8S. 
4e}9 

TRADE-MARK. 
ures to create similitude, infringement. 
Meikle (Ky. App.), Ab. 

2.—Containing misrepresentation not protected. Man- 
hattan Medicine Co. v. Wood (U.S. 8. C.), Fu 

8.—Does not exist in name of patented pee sewing 
machine. by ow &, G thn _— Co. vy. - 
bons’ Frame (U.8. C. C., 

4.— Infringement ; ‘dec at RS 
Miller Tobacco Ma 


Pope v. Skin- 
199 


Combination of Settees and fig- 
Avery v. 


b 
actionable ining. 
nufactory v. Commerc. (N.J.8 on 


Full 

5.--Trade name will be. orotected as. Gray NS a 
sleeve Pulley Works (U. S.C. C., Penn.), A 357 

6.— When passes to an assignee for credivsrs. 
vy. Warren Thread Co. (Mass. 8. C.), A 

7.—‘* Samaritan ” not for moneian, Desmond’s ‘appeal 
a —i- C.), N 


Warren 


CSiteod. ‘animals,” sliced birds,” etc.; valid. Sel- 
* chow v. Baker (N. Y.C. P.), 103 


TRESPASS. Entry by railway company on con- 
ores nee. Dunlap v. ~— 0, etc., > Co. (Mich. 


le Uses 
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TRESPASS—Continued. 


Page. 


2.— a | —~ yf A peeing tenant’s pene. Burgess al 


C., Mass.), Full .. 


raffam (U0 : 
See Negligence. 


Charge to jury; on moral questions. Stille 

Tar Loos NCS ; C.), Ab. ddieae ' eth i wiidoage wawte Y 196 
— Practice Sai lamiaees to request to charge., Roe v. 
” State (N. J. 8. SE, Mi aks An kaictehs stetesedtnheshewene 
3.— New, for improper expressions w counsel. Cleve- 
land Paper Co. v. Banks (Neb. * eae 

See Intoricating raed, 

TRUST. Free from liability for beneficiary's debts, 


not liable for alimony. Thackasa vy. Mintzer (Penn. 


rrr rr eee 156 


—Fund not ‘attachable for trustee's debt; ‘trustee 
” mingling trust funds with his own. Houghton v. 


Davenport (Me. 8. C.), Ab. ... ....... 99 
3.— Life tenant entitled to entire interest of ‘fund; 
change ot ween Hemenway v. Hemenway 
(Mass. C.), A 
—For cated Ya ‘oid. Gilman vy. McArdil (N. Y. 
” Super ), Re 
5.— By will for masses, ‘valid. Schouler y. Williams 
(Mass. 8. C.) oats sleet: ihe 
TRUSTEE Degree of care required of; ‘when not 
liable for default of broker employed. ’ Speight v. 
IR DED oe 00. cbc cmencbnasess coxaces 
.— Purchase of trust pte by. Games © v. Marshall 
(N. J. Ch.) Leanne + aceon, “Obagiow® baat 
auemreunen. Clerical error will not invali- 
oe ree ee amendment. Mann y. Hendrix 
4 i so lege 
USAGE. °? ocal as to tenant’s right to flints on leased _ 
land. Tucker v. Singer (Eng. H. L.), Ab 
2.— When not binding ; payment to ¢ ommercial travel- 
ler. Janney v. Boyd (Minn. 8. C.), Ab 
USURY Puasa be ab initio. Wharton y. Eborn (N. C. 
ot 378 
See “oumtct of Law; : Constitutional ‘Law: ‘Contract ; “Part- 


nership. 


VENDOR AND PURCHASER. 
= Baker (Eng Q. B. D ), Ab. 
VENUE. See Criminal Law. 


WAREHOUSEMAN. 
reo oetpe to third party. 


Misdescription 


Bailment; indorsement of 
Haligarten v. Oldham (Mass. 
wATER AND WATER-COURSE. Easement 
as to sewage and drainage not implied. Watson v. 
Froughton (Eng. App.), Ab........  ..-....+.5 

2. to maintain aqueduct. Marsh v. Haverhill 
Aqueduct Co, (Mass. 8. C.), AD.... 2.6.6. cee cee nee 





when not ground for peanenceenenennate Joliffe 


‘WATER AND WATER-COURSE-Cont. 








. ; right to collect water and discharge on an- 
yg land; railroad. Ratlike v. Gardner (Mass. 8. 


Page. 


155 
4 <n unction to restrain pollution a bysewage. Charles 


inchley Local Board (Eng. Ch 

5. Rights of riparian owners. Ormerod v. Tcdmorden 

Mill Co. (Eng. App.), 349 ; Renalt v. Gt. E. Ry. 

Co. (Eng. Ch. D.), Full... + ase 
See Covenant. 


WAY. Cuntensiion of. Gorton v. TiRaeg 1.8. C.), 


‘See Eminent Domain; 


WHAR FAGE. 


Corporation 


WIDOW. Insanity of, defeats right of election; 
Van Steenwyck v. Washburn (Wis. 8S. C.), N . 

WILL. Attestation; construction; ‘ + absolutely | nec- 
essary.”’ Moale v. C utting (Md. App.), Ab..... 

2.—Construction ; devise of income — “wy carry “es- 
tate. Bowen v. Dayton (R. 1.8. C.), A 


M unicipal 


we. 





’ of Brown (N.Y. App.), Ab.. 
4.——; validity dependent upon condition. 
ford’s Admstr. v. Bradford (Ky. App ), A 
5.—Definition of legacy; trust in executor to act in ‘-” 

a ; power of court. Bacon vy. Bacon (Vt. 8. C.), 


ve;” those who would take under 
Handley v. W Mentins (Md. 


" “near relative;” 
“statute of distribution. 
App.), Ab.. 

evise to one while ‘unmarried ; 
Ww ell (Eng. Ch. D.) 

8.——— in trust for religious purposes. 
renius (Ohio 8.C.), Full 

9.—Erasures in, after need ution by testator ; “evidence. 

Sturton v. Whellock (Eng. Pro. D.). Full 





Knox v. 


oy 


divorce. 
‘Sowers v. 


; vested remainder de scending to Bai Matter 


434 


299 
426 


——* to “heirs.” Matter of Seonaand (Eng. Ch. D. \ 
ehhakpe mies 29 
11.—Inconsistent limitation void. Hoxey v. Hoxey (N. 
Ch.), Ab.. ceende peels ke: wed -- . 418 
12.—Gift in restraint of marriage. Pickard v. Halroyd 


DELI... dca Waa te. aibecasanas 
13.—Life estate, with power of disposition, not fee. 
Cory v. Cory (N. J. Ch.), 2 . 
14.—Power to sell does not include power to mortgage ; 
beneficiaries joining in mortgage ; er, relief. 
Wilson v. Maryland L. Ins. Co (Md. App.), A 
15. a al of former by cancellation of latter. Pickins | 

. Davis (Mass. 8. C.), A 

See Probate Law; ‘Trust ; Widow. 


WITNESS. See Evidence. 
WORDS. See Definition. 
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